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CHAPTER  XIY. 

THE  COLLECTION  OF  THE  TAX 

Where  taxes  have  been  levied  and  assessed  they  are  to  be 
collected  after  some  method  prescribed  by  law.  The  collec- 
tion is  not  an  element  of  the  assessment,  but  is  subsequent  in 
time  and  assumes  a  valid  tax.1 

Notice  to  taxpayers.  It  is  not  usual  to  require  that  each 
individual  taxpayer  be  notified  of  the  amount  of  his  tax;  but 
where  the  law  makes  such  requirement,  it  must  be  followed.2 
A  statute  directing  tax-collectors  to  send  to  known  owners  of 
non-resident  property  bills  of  their  taxes  is  mandatory.8 


i  Pensacola  v.  Sullivan,  23  Fla.  1. 

2  Olsen  v.  Bagley,  10  Utah  492.  No- 
tice to  one  only  of  two  joint  own- 
ers is  not  sufficient.  Asper  v.  Moon 
(Utah),  67  Pac.  Rep.  409.  Although 
the  statute  provides  that  where  a 
tax  is  claimed  on  omitted  prop- 
erty the  county  commissioners  shall 
give  the  owner  five  days'  notice, 
yet  where  the  owner  appeared  and 
defended  the  proceeding  before  the 
commissioners  he  could  not  com- 
plain of  their  failure  to  give  such 
notice:  Calhoun  County  v.  Wood- 
stock Iron  Co.,  82  Ala.  151. 

s  Davis  v.  Sawyer,  66  N.  H.  34.  A 
tax-bill  was  held  sufficiently  specific 
which  gave  the  amount  of  the  tax-, 
payer's  list  whereon  was  certified  the 
rate  per  cent,  of  each  tax  included 
therein:  Hughes  v.  Kelley,  69  Vt. 
443.  Where  the  tax-bill  showed  that 
the  tax  claimed  was  the  school  tax 
for  a  certain  year  against  lot  43, 
block  7,  old  town  of  Pacific,  Franklin 
county,  it  could  not  be  excluded. as 
evidence  because  not  showing  the 
51 


number  of  the  school-district,  town- 
ship, and  range:  State  v.  Eau,  93  Mo. 
126.  See  also  as  to  description,  State 
v.  Cowgill,  81  Mo.  381.  In  Vermont 
a  tax-sale  was  not  rendered  void  be- 
cause the  rate-bill  issued  to  the  col- 
lector did  not  correctly  contain  the 
original  proprietor's  name:  Wells  v. 
Austin,  57  Vt.  157^  As  to  the  heads 
under  which  the  valuation  of  prop- 
erty is  to  be  extended  in  tax-bills,  see 
Louisville  Bridge  Co.  v.  Louisville 
(Ky.),  58  S.  W.  Eep.  828.  As  to  the 
signing  of  tax-bills,  see  Textor  v. 
Shipley,  86  Md.  424;  Eyerman  v. 
Payne,  28  Mo.  App.  72;  Heman  v.  Mc- 
Laren, 28  Mo.  App.  654.  The  Ver- 
mont statute  providing  that  the  se- 
lectmen shall  make  and  deliver  to 
the  treasurer  all  tax-bills  required 
by  law  to  be  made  and  verified  by 
them  does  not  impliedly  require 
them  to  verify  tax-bills,  no  previous 
law  having  required  it:  Wilmot  v. 
Lathrop,  67  Vt.  671.  And  a  statute 
requiring  selectmen  to  certify  on 
each  tax-bill  made  out  by  them  what 
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Payment  of  tax.'  Unless  prescribed  by  statute  the  time  when 
taxes  are  to  be  paid  must  be  fixed  by  notice  or  otherwise.1  A 
provision  that  the  officer  to  whom  taxes  are  to  be  paid  shall 
attend  at  a  designated  place  until  a  given  date  to  receive  them 
is  mandatory.2 

Who  may  pay.  The  persons  who,  besides  the  owner,  would 
be  entitled  to  make  payment,  would  include  any  who  may  have 
been  assessed  for  the  tax,  and  any  others  whose  interests 
would  be  affected  injuriously  by  a  sale,  either  because  of 
liens  they  may  have,  or  of  contract  relations;3  and  any  one 


taxes  are  included  therein  and  the 
rate  per  cent,  of  each,  is  satisfied  by 
a  bill  from  which,  by  inspection  and 
computation,  all  the  information  that 
the  certificate  was  required  to  give 
can  readily  be  obtained,  although  it 
contains  no  certificate  at  all:  Bu- 
chanan v.  Cook,  70  Vt.  168. 

1  Municipal  tax  held  not  delin- 
quent, and  action  to  recover  it  held 
not  maintainable  until  time  when  it 
should  be  paid  had  been  fixed  by  or- 
dinance: Dixon  v.  Mayes,  72  Cal.  166. 
It  being  the  treasurer's  duty  to  give 
notice  that  the  duplicate  assessment 
roll  was  in  his  hands  and  of  the  date 
when  the  taxes  must  be  paid,  the 
county  records  must  show  that  some 
notice  was  given,  even  though  no 
statute  required  proof  of  notice  to 
be  preserved:  Vestal  v.  Morris,  11 
Wash.  451.  As  to  when  a  tax  is 
due  in  Ohio,  see  Hoglen  v.  Cohan,  30 
Ohio  St.  436.  Where  a  statute  pro- 
vided that  "  all  taxes  shall  be  due  on 
the  first  Monday  in  September  in 
each  year,"  but  that  the  tax-collector 
shall  attend  at  the  court-house  or  in 
his  county  town  during  the  months 
of  September  and  November  for  the 
purpose  of  receiving  taxes,  and  that 
nothing  in  the  act  shall  prevent  the 
officer  from  levying  and  selling  after 
the  first  day  of  November,  but  he 
shall  not  sell  before  that  day,  the  tax- 
payer may  pay  his  taxes  at  any  time 
until  the  last  day  of  November  with- 


out incurring  any  penalty:  State  v. 
Bryant,  121  N.  C.  569. 

2  Hare  v.  Carnall,  39  Ark.  196.  -  As 
to  place  of  payment  of  license  taxes 
on  several  breweries  conducted  by 
one  receiver,  see  Metropolitan  Bank 
v.  New  Orleans  Brewing  Assoc,  49 
La.  Ann.  1. 

8  See  Martin  v.  Snowden,  18  Grat. 
100,  9  Wall.  326;  Tacey  v.  Irwin,  18 
Wall.  549.    As  to  what  is  such  color 
of  title,  or  such  good-faith  claim  of 
title,  as  to  give  one  a  right  to  pay 
taxes,  and,  consequently,  to  be  com- 
pensated, see  Kemp  v.  Cossart,  47  Ark. 
62;  Thompson  v.  Savage,  47  Iowa  522; 
Goodnow  v.  Moulton,  51  Iowa  555; 
American  Emig.  Co.  .v.  Land  Co.,  52 
Iowa  323;  Goodnow  v.  Wells,  54  Iowa 
326;  Goodnow  v.  Litchfield,  63  Iowa 
275,  67  Iowa  691;  Bradley  v.  Cole,  67 
Iowa  650;  Goodnow  v.  Burrows,  74 
Iowa  256;  Goodnow  v.  Wells,  78  Iowa 
760;  Merrill  v.  Tobin,  82  Iowa  529; 
Crawford  v.  Galloway,  29  Neb.  261 ; 
Carter  v.  Brown,  35  Neb.  670;  Brown 
v.  Day,  78  Pa.  St.  129.    In  Washing- 
ton a  general  judgment  lien  entitles 
the  holder  to  pay  taxes  and  have  a 
lien  therefor:  Packwood  v.  Briggs, 
25  Wash.  530.    The  Kentucky  stat- 
ute providing  that  one  who  has  a 
lien  upon  property  whereon  the  taxes 
are  unpaid  may  be  subrogated  to  the 
state's   lien  does  not  empower  the 
lien-holder  to  pay  all  taxes  of  the 
owner  and  be  subrogated  to  a  lien 
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having  the  right  may  depute  another  to  make  it  for  him.1 
Whether  any  third  person  may  make  payment  is  not  so 
clear;  but  as  the  state  is  interested-  only  in  obtaining  the 
revenue  it  has  called  for,  it  would  seem  that,  before  any  sale, 
and  consequently  before  any  rights  of  third  parties  have  in- 
tervened, any  mere  volunteer  may  pay  the  tax  if  he  chooses; 
and  the  payment  would  be  effectual,  so  far,  at  least,  as  to  ter- 
minate the  lieu  of  the  tax  upon  the  land ; 2  though.if  the  statute 
undertook  to  give  the  person  making  the  payment  rights  in 
the  land  by  reason  thereof,  the  payment  might  not  be  effectual 
to  confer  such  rights;  for  no  one  can  assume  to  stand  in  the 
place  of  the  owner  for  the  purpose  of  performing  an  act  which 
the  owner  himself  sees  fit  not  to  perform,  and  claim  thereby 
to  establish  rights  against  the  owner  or  his  property  by  what, 
under  such  circumstances,  would  be  an  officious  intermeddling. 
It  has  therefore  been  held  that  the  lien  which  the  statute  gives 
to  one  who  pays  a  tax  on  land  attaches  only  in  case  the  per- 
son paying  had  an  interest,  either  personally  or  as  agent;3 
though  if  he  were  a  mere  intermeddler,  and  the  owner  should 


on  property  not  carried  by  his  own 
lien:  Allen  v.  Perrine,  103  Ky.  516. 
Under  the  Oregon  statute  the  holder 
of  a  lien  can  pay  the  taxes  assessed 
on  the  land  without  paying  all  other 
taxes  assessed  against  the  owner, 
such  payment  releasing  the  land: 
McNary  v.  Wrightman,  32  Oreg.  573. 
Where  a  person  who  has  been  ad- 
judged to  be  the  owner  of  lands  is 
awarded  the  rents  for  years  during 
which  such  lands  were  held  by  an- 
other, less  the  taxes  paid  by  the  lat- 
ter, the  fact  that  the  taxes  were 
previously  paid  by  a  third  person  is 
immaterial  to  him:  Greer  v.  Turner, 
47  Ark.  17.  Where  one  has  paid 
taxes  he  need  not  have  paid — the 
land  not  being  taxable  —  he  cannot, 
in  a  suit  to  quiet  title,  require  them 
to  be  refunded:  Hays  v.  McCormick, 
83  Iowa  89.  Taxes  paid  by  persons 
during  possession  of  premises  may 
be  set  off  against  mesne  profits:  Mc- 
Lay  v.  Arnett,  47  Ark.  445. 

1  State  v.  Law,  46  W.  Va.  451.    An 
agent  has  a  right  to  pay  taxes  for  his 


principal,  and  if  tax  officers  adopt  a 
rule  that  they  will  not  receive  taxes 
from  an  agent,  this  excuses  the  agent 
from  making  tender:  Atwood  v. 
Weems,99U.  S.  183;  Hillsv.Exchange 
Bank,  105  U.  S.  319;  United  States  v. 
Lee,  106  U.  S.  196.  It  is  held  in 
Hawkins  v.  Dougherty,  9  Houst. 
(Del.)  156,  that  a  tax-collector  can- 
not be  compelled  to  receive  taxes 
from  the  hands  of  an  agent  or  attor- 
ney in  fact. 

2  See  Kinsworthy  v.  Austin,  23  Ark. 
375;  State  v.  Johnson,  30  Fla.  499; 
Reading  v.  Finney,  73  Pa.  St.  467; 
Martin  v.  Snowden,  18  Grat.  100. 
The  fact  that  a  statute  makes  de- 
fault in  payment  of  poll-taxes  a  mis- 
demeanor will  not  prevent  the  col- 
lector from  accepting  voluntary  pay- 
ment of  delinquent  poll-taxes  with 
penalties:  State  v.  Falk,  45  S.  C.  491. 

3Peay  v.  Field,  30  Ark.  600;  Iowa 
R.  Land  Co.  v.  Davis,  102  Iowa  128; 
Griffin  v.  Pintard,  25  Miss.  173; 
Hahn  v.  Mosely,  119  N.  C.  73;  In  re 
Wallace's  Estate,  59   Pa.    St.    401; 
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subsequently  claim  the  benefit  of  the  payment,  there  would  be 
no  injustice  in  holding  that  he  thereby  adopted  the  act  ofj  pay- 
ment with  all  the  statutory  consequences.1  The  officer  who 
received  the  payment  would  himself  be  precluded  from  raising 
any  question  of  its  sufficiency.2 

What  receivable  in  payment.  A  tax-collector  has  not  author- 
ity to  receive  in  payment  of  taxes  anything'  but  such  money  as 
at  the  time  is  legal  tender,  or  ,at  least  passes  current.3  He  has 
no  right  to  receive  the  promissory  notes  of  individuals,  and 
such  notes,  if  so  received,  do  not  operate  as  payment  or  dis- 
charge the  tax,  and  are  void  as  without  consideration  and  con- 
trary to  public  policy.4  i 


Hinohman  v.  Morris,  29  W.  Va.  673. 
A  husband  who  voluntarily  and 
without  a  contract  for  repayment 
paystaxeson  land  conveyed  by  him  to 
his  wife  cannot  recover  them  back: 
Doughty  v.  Miller,  50  N.  J.  Eq.  529. 
A  tenant-in-common  who  paid  the 
tax  assessed  in  one  sum  on  land 
owned  by  her  and  others  in  common, 
when  she  might  have  had  her  inter- 
est taxed  separately,  was  denied  a 
lien  for  reimbursement:  Preston  v. 
Wright,  81  Me.  306.  And  a  mortgagee 
of  an  undivided  interest  in  land  who 
pays  the  taxes  on  the  whole  tract 
when  he  could  pay  his  proportion- 
ate share  is  a  volunteer,  and  cannot 
subject  the  whole  tract  to  a  lien  for 
the  taxes  so  paid :  Koehler  v.  Hughes, 
4  Misc.  Rep.  236,  24  N  Y.  Supp.  760. 

1  Goodnow  v.  Stryker,  61  Iowa  261. 

2  Iowa,  etc.  Co.  v.  Guthrie,  53  Iowa 
383. 

s  Richards  v.  Stogsdell,  21  Ind.  74; 
Staley  v.  Columbus,  36  Mich.  38;  Peo- 
ple v.  Seeley,  117  Mich.  263;  McLan- 
ahan  v.  Syracuse,  18  Hun  259.    As  to 
the  right  of  payment  in  bonds  or 
coupons,  see  ante,  pp.  119,  120;  Nor- 
folk Trust  Co.  v.  Maryee,  25  Fed.  Rep. 
654;  Willis  v.  Miller,  29  Fed.  Rep. 
238;    Wynn  v.   Stone,  69  Miss.    80 
Bummel  v.   Houston,   68    Tex.    10 
Greenhow   v.  Vashon,  81  Va.   336 
Commonwealth  v.  Ford,  89  Va.  427 


Commonwealth  v.  Dunlop,  89  Va.  431. 
Payment  in  city  or  county  warrants: 
United  States  v.  Macon  County 
Court,  45  Fed.  Rep.  400;  Preston  vt 
McNamara,  73  Cal.  236;  Fuller  v. 
Heath,  89  111.  296;  Reynolds  v.  Nor- 
man, 114  Mo.  509;  Kansas  City,  Ft. 
S.  &  M.  R  Co.  v.  Thornton,  152  Mo. 
570;  Western  Town  Lot  Co.  v.  Lane, 
7  S.  D.  599;  Pelton  v.  Crawford 
County  Supervisors,  10  Wis.  69. 

4  Dickson  v.  Gamble,  16  Fla.  687; 
Pettyjohn  v.  Liebscher,  92  Ga.  149; 
Vanmeter  v.  Spurrier,  94  Ky.  22; 
Embden  v.  Bunker,  86  Me.  313;  Do- 
ran  v.  Phillips,  47  Mich.  229;  Turn- 
bull  v.  Alpena,  74  Mich.  621;  Hatch 
v.  Reid,  112  Mich.  430;  Wyatt  v.  Jack- 
son, 55  Minn.  87;  Mo  Williams  v. 
Phillips,  51  Miss.  i96;  Schroederv. 
Nielson,  39.  Neb.  335;  Kerner  v.  Bos- 
ton Cottage  Co.,  123  N.  C.  294.  A 
liquor  license  issued  upon  taking  the 
licensee's  notes  for  the  fee  is  void- 
Zgielke  v.  State,  42  Neb.  750.  Since 
a  county  treasurer  has  no  authority 
to  receive  a  draft  in  payment  of 
taxes,  where  a  draft  is  sent  for  the 
purpose,  if  payment  is  refused  by  the 
drawee,  the  treasurer  may,  even 
after  having  issued  a  tax  receipt,  and 
marked  the  taxes  "  paid  "  on  the  tax- 
roll,  proceed  to  collect  the  taxes 
from  the  lands  against  which  they 
are  charged:  Barnard  v.  Mercer,  54 
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A  bank-cheque  is  conditional  payment  only,  and  the  tax  will 
remain  in  force  if  the  cheque  is  dishonored.1  But  a  collector 
who  accounts  for  a  tax  in  his  return,  on  the  promise  of  the  per- 
son liable  that  he  will  pay  him,  may  recover  on  the  promise,2  and 
perhaps  even  on  an  implied  promise  if  the  tax  was  a  personal 
demand.3  In  some  states  by  statute  the  collector  is  allowed 
to  account  for  th#  tax  himself,  and  then  make  use  of  the 
state's  process  to  compel  payment.4     In  other  states  he  is 


Kan.  630.  Where  the  township  treas- 
urer took  worthless  orders  in  pay- 
ment of  a  tax,  and  the  township  re- 
ceived them  from  him  and  then 
brought  suit  against  the  person 
taxed,  but  the  statute  only  provided 
for  Wit  in  case  a  personal  tax  could 
not  be  collected,  the  suit  was  not 
maintainable:  Staley  v._  Columbus, 
36  Mich.  38.  It  was  leld  in  Hatch 
v.  Reid,  supra,  that  although  a 
county  treasurer  cannot  accept  a 
note  given  directly  in  payment  of  a 
tax,  he  violates  no  public  trust  by 
making  a  loan  of  his  private  funds 
and  applying  the  loan  in  payment  of 
the  borrower's  taxes.  In  Maine  a 
town  has  no  power  to  direct  an  as- 
sessment of  a  tax  for  the  purpose  of 
reimbursing  a  tax-collector  who  has 
taken  a  note  for  certain  taxes  and 
accounted  therefor  to  the  town  as 
money  and  is  thereafter  unable  to 
collect  the  note:  Thorndike  v.  Cam- 
den, 82  Me.  39. 

1  Koones  v.  District  of  Columbia,  4 
Mackey  339;  Houghton  v.  Boston,  159 
Mass.  138;  Moore  v.  Auditor-General, 
123  Mich.  599;  Kahl  v.  Love,  37  N.  J. 
L.  5.  See  Johns  v.  McKibben,  156  111. 
71.  And  this  even  although  a  receipt 
was  given  at  the  time  in  reliance 
upon  which  a  person  has  bought  the 
land:  Kahl  v.  Love,  supra.  See 
Aikan  v.  Bean,  8  Biss.  83.  If  a  tax- 
collector  accepts  a  cheque  in  pay- 
ment of  taxes,  and  afterwards  re- 
ceives the  money  thereon,  such 
receipt' operates  as  a  payment  of  the 
tax:  Richards  v.  Hatfield,  40  Neb. 
879.    Where  a  county  treasurer  de- 


posits in  a  bank  receipts  for  the 
bank's  taxes,  receives  credit  for  the 
amount  of  such  taxes,  and  after- 
wards draws  out  the  money  by 
cheque,  the  transaction  amounts  to 
a  payment  of  the  taxes:  Wasson  v. 
Lamb,  120  Ind.  514.  The  original 
owner  of  lands  sold  to  the  state  for 
taxes  cannot  object  that  a  cheque 
was  given  to  the  auditor-general  by 
athird  person  purchasing  such  lands: 
Hubbard  v.  Auditor-General,  120 
Mich.  505.  The  fact  that  a  cheque 
paid  to  a  sheriff  for  taxes  on  rail- 
road property  was  used  in  paying  a 
debt  he  owed  to  the  railroad's  at- 
torney does  not  relieve  his  sureties 
from  liability:  Combs  v.  Breathitt 
County  (Ky.),  46  S.  W.  Rep.  505.  A 
county  treasurer  who  has  accepted 
a  cheque  in  payment  of  taxes  is  not 
entitled,  when  it  is  not  paid,  to  be 
subrogated  to  the  state's  lien  so  as  to 
secure  priority  over  an  earlier  mort- 
gage: Mercantile  Trust  Co.  v.  Hart, 
76  Fed.  Rep.  673,  citing  Griffin  v.  Pin- 
tard,  25  Miss.  173;  Hinchman  v. 
Morris,  29  W.  Va.673. 

2  Elson  v.  Spraker,  100  Ind.  374. 

'See  McCracken  v.  Elder,  34  Pa. 
St.  239;  Shriver  v.  Cowell,  92  Pa.  St. 
262:  Pontiac  v.  Axford,  49  Mich.  69. 
Compare  Wallace's  Estate,  59  Pa.  St. 
400;  Dickson  v.  Gamble,  16  Fla.  687. 

4  See  Jacks  v.  Dyer,  31  Ark.  334. 
But  in  such  case  the  process  would 
not  be  free  from  judicial  interfer- 
ence under  a  statute  making  it  so  in 
the  first  instance:  White  v.  State,  51 
Ga.  252.  It  is  held  in  Page  v.  Clag- 
gett  (N.  H.),  51  Atl.  Rep.  686,  that  an 
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simply  allowed  to  bring  suit  against  the  person  who  should 
have  paid.1 

Part  payment;  payment  in  instalments.  A  county  which 
has  authority  to  sue  for  taxes  has  authority  to  compromise  and 
receive  less  than  the  whole ;  and  if  it  shall  do  so  and  then  pro- 
ceed to  collect,  the  proceedings  will  be  enjoined.2  But  it  is 
no  excuse  for  failure  to  pay  a  tax  in  full  that  the  collector, 
without  authority,  and  of  his  potion,  has  remitted  a  part  of 
the  tax.3  Unless  directed  by  statute  the-eollector  is  not  obliged 
to  take  payment  of  a  given  tax  in  instalments.4 


agreement  between  a  town  and  its 
collector  that  tax-warrants  shall 
continue  in  force  after  the  collector 
has  paid  the  tax  in  full  and  until  the 
taxes  are  collected  of  the  taxpayers, 
is  unauthorized  and  >  void,  being 
nothing  more  or  less  than  an  agree- 
ment that  the  collector  shall  have 
the  benefit  of  the  warrant  for  the 
purpose  of  enforcing  reimbursement. 
Payments  made  by  the  collector  to 
the  town  are  inoperative,  and  a  prop- 
erty owner  who  has  not  paid  his 
taxes  continues  liable. 

1  Where  the  statute  authorizes  a 
collector  to  bring  suit  to  recover  a 
tax  charged  to  him  in  his  settle- 
ment he  cannot  do  so  by  way  of  en- 
forcing a  lien,  for  the  lien  is  gone 
when  he  settles  for  the  tax;  and  he 
can  only  recover  a  personal  judg- 
ment: Schaum  v.  Showers,  49  Ind. 
285. 

2  St.  Louis,  etc.  E.  Co.  v.  Anthony, 
73  Mo.  431,  citing  Supervisors  v.  Bird- 
sail,  4  "Wend.  453;  Supervisors '  v. 
Bowen,  4  Lans.  31. 

3  New  Orleans  v.  Meister,  33  La.  An. 
646. 

,  4  Sayers  v.  O'Connor,  124  Mich.  256. 
Jn  this  case  a  taxpayer  paid  part  of 
the  tax,  which,  on  his  inability  to 
pay  the  rest  before  the  expiration  of 
the  time  limited,  was  returned;  and 
it  was  held  that  such  payment  did 
not  affect  the  state's  right  to  sell  the 
land  for  the  entire  tax.    Where  the 


owner  of  various  tracts  of  land  gave 
the  tax-collector  part  of  the  total  tax, 
intending  to  pay  the  rest  in  county 
warrants,  which  he  afterwards  did, 
it  was  decided  that  the  taxes  on  none 
of  his  land  were  paid  by  him  until 
his  final  settlement  with  the  col- 
lector: Osburn  v.  Searles,  156  111.  88. 
In  Kansas  it  has  been  held  that  the 
owner  of  three  quarter-sections  of 
land  which  have  been  assessed  and 
taxed  as  entire  and  complete  quarter- 
sections  cannot  pay  taxes  on  an  un- 
divided half  of  each;  nor  can  the 
county  treasurer  sell  such  undivided 
interest  for  delinquent  taxes:  Auld 
v.  McAilaster,  43  Kan.  163.  While 
the  law  in  Louisiana  recognizes  and 
permits  partial  payments  on  taxes,  it 
must  be  upon  a  reasonable  showing 
made  and  some  reasonable  basis  of 
calculation  adopted.  The  tax  debtor 
may  not  arbitrarily  select  a  given 
sum  out  of  the  total  amount  of  taxes 
the  rolls  show  he  owes,  and  expect 
the  tax-collector  to  receive  it  as  a 
partial  payment.  The  collector  would 
rightly  refuse  such  payment  and  pro- 
ceed to  enforce  collection  of  the 
whole  amount  with  penalties  added: 
Liquidating  Com'rs  v.  Tax-Collector, 
106  La.  130.  Under  the  Michigan 
statute  a  taxpayer  believing  only  a 
part  of  its  tax  valid  may  pay  that 
part  and  contest  the  rest:  Chapin 
Mining  Co.  v.  Uddenbeng,  126  Mich. 
375.  Under  the  Nevada  statute  a  tax- 
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Proof  of  payment.  Payment  is  an  act  in  pais,  which  may 
be  proved  not  only  by  the  record  but  by  the  original  receipt;1 
and  it  may  also  be  made  out  by  any  other  evidence  which  sat- 
isfies a  jury  of  the  fact.2     But  payment  cannot  be  shown  in 


payer  has  the  right  to  pay  on  some 
of  the  several  subdivisions  of  his 
property  entered  on  the  assessment 
rolls,  without  paying  on  all:  State  v. 
Central  Pac.  R  Co.,  21  Nev.  94.  Where 
the  law  did  not  direct  the  particular 
manner  in  which  the  collection  of  an 
assessment  should  be  made,  a  city,  it 
was  held,  could  direct  the  payment 
of  an  assessment  in  instalments: 
Heath  v.  McCrea,  20  Wash.  342.  And 
directing  such  payment  in  instal- 
ments did  not  deprive  an  owner  of 
the  right  to  make  payment  in  full 
at  once:  Ibid.  As  to  the  application 
of  payments  made  at  different  times 
see  Fuller  v.  Grand  Rapids,  40  Mich. 
395.  Application  by  auditor-general 
of  money  sent  to  discharge  specified 
taxes:  Detroit  F.  &  M.  Ins.  Co.  v. 
Wood,  118  Mich.  31. 

1  Moon  v.  March,  40  Kan.  58;  John- 
stone v.  Scott,  11  Mich.  232;  Seig- 
neuret  v.  Fahey,  27  Minn.  60;  McRey- 
nolds  v.  Longenberger,  57  Pa.  St.  13; 
Deen  v.  Wills,  21  Tex.  642;  Lobban 
v.  State,  9  Wyo.  377.  Stub  tax-receipt 
showing  payment  held  admissible  to 
defeat  tax-deed:  Mcintosh  v.  Mara- 
thon Land  Co.  (Wis.),  85  N.  W.  Rep. 
976.  Receipt  varying  from  stub,  mis- 
take presumed  to  be  in  latter:  Bright 
v.  Slocum,  77  Iowa  27.  One  who  pays 
taxes  to  one  authorized  to  receive 
them  is  not  prejudiced  by  the  fact 
that  receipt  wag  not  properly  signed 
and  countersigned :  Randall  v.  Dailey, 
66  Wis.  285.  As  to  sufficiency  of  de- 
scription in  receipt  to  identify  the 
land,  see  Perkins  v.  Buckley,  166  111. 
229;  Sanitary  Dist.  v.  Allen,  178  111. 
330;  Knight  v.  Valentine,  34  Minn. 
26.  A  county  treasurer's  receipt  of 
taxes  "  in  full  for  redemption  from 
all  delinquent  taxes  "  for  specified 


years  has  not  the  effect  of  payment 
of  taxes  for  other  years,  there  being 
no  evidence  that  the  party  was  mis- 
led, or  that  he  supposed  he  was  mak- 
ing complete  payment  of  all  taxes 
due:    Knight   v.   Valentine,  supra. ' 
A  receipt   for   the   taxes   of  1893, 
reciting,  "sold  for  taxes  1893,"  was 
held  to  be  notice  that  payment  was 
received  subject  to  a  prior  sale,  and 
not  conclusive  evidence  under  the 
statute  of  payment  of  prior  taxes: 
Rochford  v.  Fleming,  10  S.  D.  24.    A 
statute  making  a  tax-receipt  con- 
clusive as  to  payment  of  all  taxes 
prior  to  its  issue  does  not  apply  to  a 
certificate  of  redemption  from  a  tax- 
sale:  Danforth  v.  McCook  County,  11 
S.  D.  258.    Irrespective  of  statute  the 
legality  of  a  tax  is  not  shown  by  the 
receipt  given  on  payment  thereof: 
Clark   v.   Blair,   14    Fed.   Rep.   812; 
Hanna  v.  Fisher,  95  Ind.  383;  Miller 
v.   Hurford,   13  Neb.   13;    Miller  v. 
Wright,  41  Neb.  351;  Adams  v.  Os- 
good, 42  Neb.  450;  Smith  v.  Omaha, 
49  Neb.  883,  55  Neb.  766;  see  Darr  v. 
Wisner  (Neb.),  88  N.  W.  Rep.  518. 
Tax-receipts  in  Nebraska  held  prima 
facie  evidence  of  validity  of  taxes 
which  they  represent:  Ure  v.  Reich- 
enberg  (Neb.),  89  N.   W.  Rep.  414; 
Ryan  v.  West  (Neb.),  89  N.  W.  Rep. 
416;  Concordia  L.  &  T.  Co.  v.  Van 
Camp (Neb.),89 N.  W.  Rep. 744;  Starr 
v.  Voss  (Neb.),  89  N.  W.  Rep.  750.    A 
mistake  in  the  receipt  may  be  shown : 
Wolf  v.  Philadelphia,  105  Pa.  St.  25. 
2  Swenson  v.  Mynair,  79  Fed.  Rep. 
608 ;  Bennet  v.  North  Colorado  Springs 
Land,  etc.  Co.,  23  Colo.  470;  Rand  v. 
Schofield,  43  111.  167;  Cook  v.  Norton, 
61  111.  285;  Taylor  v.  Lawrence,  148 
111.  388:  Keesling  v.  Powell,  149  Ind. 
872;  Keesling  v.  Winfield,  149  Ind. 
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opposition  to  a  judicial  Ending;  at  least  as  between  the  parties 
thereto  and  their  privies.1 


,  attempted  payment.  Tender  of  the  tax  by  any  one 
who  has  a  right  to  make  payment  is  effectual  to' prevent  a  sale, 
whether  the  tender  is  accepted  or  not.2  But  a  tender,  in  order 
to  be  effectual,  must  be  of  the  full  amount  of  any  single  tax ; 
it  cannot  be  of  anything  less,  unless  the  statute  makes  pro- 
vision for  payment  of  a  part  by^tself,  as  it  does  sometimes  for 
the  benefit  of  tenants  in  common  Or  owners  of  distinct  por- 
tions of  the  premises  taxed.3    But  where  different  taxes  are 


709;  Adams  y.  Beale,  19  Iowa  61; 
Buck  v.  Holt,  74  Iowa  294;  Cornoy  v. 
Wetmore,  92  Iowa  100;  Mathews  v. 
Buckingham,  22  Kan.  166;  Leitzbach 
v.  Jackman,  28  Kan.  524;  Dennett  v. 
Crocker,  8  Greenl.  239;  Hammond 
v.  Hannin,  21  Mich.  374?  Richards  v. 
Hatfield,  40  Neb.  879;  Twinting  v. 
Finlay,  55  Neb.  152;  Joslyn  v.  Rock- 
well, 5»Hun  129,  13  N.  Y.  Supp.  311; 
•Nickum  v.  Gaston,  28  Or.  322;  Knupp 
v.  Brooks,  200  Pa.  St.  494;  McDonough 
v.   Jefferson    County,  79    Tex.    535. 
Proof  by  parol  of  the  fact  of  payment 
of  a  tax  on  land  is  not  to  be  excluded 
because  of  the  failure  of  the  tax- 
receipt  properly  to  describe  the  land 
in  question.    A    statute   providing 
that  no  receipt  other  than  that  is- 
sued by  the  collector  shall  be  valid 
as  evidence  means  that  such  receipt 
is  the  only  receipt  valid  in  the  tax- 
collector's  favor:   Perret  v.  Borries 
(Miss.),  30  South.  Rep.  59,  overruling 
Edmonson  v.   Ingram,  68  Miss.  32. 
Entry  "  paid  "  opposite  taxes  held  ad- 
missible to  defeat  tax-deed:    Mcln- 
'   tosh  v.  Marathon  Land  Co.  (Wis.),  85 
N.  W.  Rep.  976.    If  one  of  several 
parcels  apparently  affected  by  a  deed 
of  conveyance  is  delinquent,  the  au- 
ditor should  not  indorse  on  the  deed 
"  Taxes  paid  and  transfer  entered  "  : 
State  v.  Weld,  66  Minn.  219.    Pay- 
ment held  provable  by  the  collector 
in  opposition  to  his  official  return: 
Davis  v.  Hare,  32  Ark.  386.    As  the 


payment  of  taxes  under  color  of 
title  operates,  when  relied  on,  to  de- 
feat the  paramount  and  all  other 
titles,  proof  of  it  must  be  clear  and 
convincing:  Burns  v.  Edwards,  163 
111.  494;  Bell  v.  Neiderer,  169  I1L  54; 
McCauleyj.  Mahon,  174  111.  385; 
Clayton  v.  Feig,  179  111.  534;  Travers 
v.  McElvain,  18  111.  382.  As  to  proof 
of  such  payment,  see  Perry  v.  Bur- 
ton, 111  111.  138;  Coxe  v.  Derringer, 
78  Pa.  St.  271. 

1  Wallace  v.  Brown,  22  Ark.  118; 
Gaylord  v.  Scarff,  6  Iowa  179;  Cad- 
mus v.  Jackson,  52  Pa.  St.  295.  But 
doubtless  even  a  judicial  finding 
may  be  set  aside  for  fraud  on  a  proper 
showing  in  such  a  case:  See  Wallace 
v.  Brown,  supra. 

2Tacey  v.  Irwin,  18  Wall.  459;  , 
Schenck  v.  Peay,  1  Dill.  267;  Parsons 
v.  Slaughter,  63  Fed.  Rep.  876;  Kins- 
worthy  v.  Austin,  23  Ark.  375; 
Loomis  v.  Pingree,  43  Me.  299;  Jones 
v.  Burford,  26  Miss.  94;  State  v.  Cen- 
tral Pac.  R.  Co.,  21  Nev.  247. 

s  Hunt  v.  McFadgen,  20  Ark.  377; 
State  v.  Carson  City  Savings  Bank, 
17  Nev.  146;  Heft  v.  Gephart,  65  Pa. 
St.  510;  Crum  v.  Burke,  25  Pa.  St. 
377.  If  the  taxpayer  wishes  to  con- 
test any  part  of  the  tax  less  than  the 
whole,  he  should  tender  the  whole 
and  then  bring  his  suit:  Julien,  v. 
Ainsworth,  27  Kan.  446.  But  see 
ante,  p.  806.  If  a  tax  is  subject  to  a 
penalty  for  a  delay  in  payment,  but 
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brought  together  for  the  purposes  of  a  sale  for  all,  the  tax- 
payer has  a  right  to  pay  any  one  separately,  and  to  contest 
others.1  If  the  owner  of  land  or  the  holder  of  a  lien  thereon 
applies  in  good  faith  to  the  proper  officer  for  the  purpose  of 
ascertaining  the  amount  of  the  taxes  and  of  paying  the  same, 
and  is  prevented  by  such  officer's  mistake,  wrong,  or  fault, 
such  attempt  to  pay  is  generally  regarded  as  equivalent  to 
payment.2  But  this  has  no  application  where  the  officer  to 
whom  application  is  made  is  not  the  one  authorized  to  receive 
the  tax,3  or  where  the  mistake  is  not  that  of  the  officer.4    And 


is  actually  received  without  the  pen- 
alty, a  sale  cannot  afterwards  be 
made  for. the  penalty:  Bracey  v. 
Ray,  26  La.  An.  710. 
'  i  Iowa,  etc.  Co.  v.  Carroll  County, 
39  Iowa  151;  Olmsted  County  v. 
Barber,  31  Minn.  256.  The  fact  that 
one  who  tenders  to  a  tax-collector 
money  for  taxes  for  several  years 
declines  to  pay  costs-  demanded 
therewith  for  certain  years  does 
not  justify  the  collector's  refusal  to 
receive  the  tender  for  the  other 
years:  Duvall-v.  Perkins,  77  Md.  582. 
2  See  Hand  v.  Auditor-General,  112 
Mich.  597;  Hough  v.  Auditor-Gen- 
eral, 116  Mich.  663;  Carpenter  v. 
Jones,  117  Mich.  91;  Kneeland  v. 
Wood,  117  Mich.  174;  Forrest  v. 
Henry,  33  Minn.  434;  Harness  v.  Cra- 
vens, 126  Mo.  233;  People  v.  Regis- 
trar, 114  N.  Y.  19;  Breisch  v.  Coxe, 
81  Pa.  St.  336;  Pottsville  Lumber  Co. 
v.  Wells,  157  Pa.  St.  5;  Gould  v.  Sul- 
livan, 84  Wis.  659;  Bray,  etc.  Co.  v. 
Newman,  92  Wis.  271;  Edwards  v. 
Upham,  93  Wis.  455.  See  Hickman 
v.  Kempner,  35  Ark.  505;  Jiska  v. 
Ringgold  County,  57  Iowa  630.  In 
Mississippi,  one  attempting  in  good 
faith  to  pay  his  taxes,  and  failing 
because  of  new  maps  and  descrip- 
tions of  which  he  has  no  knowledge, 
is  not  bound  by  a  tax-sale  and  deed: 
Richter  v.  Beaumont,  67  Miss.  685; 
Lewis  v.  Manson,  151  U.  S.  545.  As 
to  the  remedy  in  'Michigan  where 
tax-deed  has  passed,  see  the  cases 


cited  above;  also,  Kneeland  v.  Hy- 
man,  118  Mich.  56.  It  was  held  in 
Crosswell  v.  Benton,  54  Minn.  264, 
that  the  auditor's  mistake  in  omit- 
ting a  year's  taxes  from  a  list  fur- 
nished by  him  did  not  divest  the 
lien  of  those  taxes  remaining  un- 
paid. Owner  using  due  diligence 
to  ascertain  and  pay  taxes,  but  mis- 
led by  assessment  and  advertisement 
designating  land  by  wrong  warrant 
number,  sale  held  void:  Freeman  v. 
Cornwell  (Pa.),  15  Atl.  Rep.  873.  Pay- 
ment on  an  imperfect,  description, 
supposed  by  both  owner  and  assessor 
to  be  complete,  held  sufficient  -for 
the  year:  Miller  v.  Hodsdon,  33  Minn. 
366. 

'Edwards  v.  Upham,  93  Wis.  455. 
If  it  is  no  part  of  the  officer's  duty 
to  give  information  respecting  pay- 
ments, his  mistake  in  saying  that 
there  is  no  back  tax  will  not  pre- 
clude collection:  Elliott  v.  District 
of  Columbia,  3  MacA.  396. 

4  A  taxpayer  is  liable  for  the  con- 
sequence of  mistaken  payment  on 
another's  property,  if  the  payment 
is  not  made  through  the  county 
treasurer's  mistake:  Browne  v.  Fin- 
lay,  51  Neb.  465.  See  Maxwell  v. 
Hunter,  65  Iowa  12-1.  One  who 
through  ignorance  or  mistake  pays 
taxes  in  one  county  is  not  thereby 
estopped  from  refusing  further  pay- 
ment when  he  discovers  that  his 
lands  are  in  another  county:  State 
v.  Baker,  129  Mo.  482.  .  The  owner's 
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some  cases  hold  that  the  doctrine  of  equitable  estoppel  arising 
from  an  officer's  error  or  mistake  does  not  apply  against  the 
state  or  one  of  its  municipalities.1 

Effect  of  payment.  If  the  owner  or  any  other  person  en- 
titled to  make  payment  of  a  tax  shall  do  so,  the  lien  will  not 
only  be  discharged  absolutely,  but  all  authority  to  proceed 
further  against  the  property  will  be  at  an  end.2    The  payment 

♦ 
refusal  to  pay  taxes  on  the  mistaken    441;  Joslyn  v.  Rockwell,  128  N.  Y. 

belief    that    they  have   been    paid    334;  Oliphant  v.   Burns,   146  N.  Y. 

under  another  -warrant  will  not  de-    218;  People  v.  Cady,  51  N.  Y.  Super. 

feat  a  tax-title:  Wilson  v.  Marvin,  .  Ct.  216;  Wooten  v.  'White,  126  N.  C. 


172  Pa.  St.  275.  Where  by  the  mis- 
take of  the  county  clerk  land  in  fact 
located  in  one  school  district  was 
entered  upon  the  collector's  book  as 
in  another  district,  both  districts  be- 
longing to  the  same  municipality, 
and  the  land  was  taxed  in,  and  vol- 
untarily paid  to,  the  former  district, 
the  other  district  could  not  recover 
the  amount  thus  collected,  the  mu- 
nicipality, not  being  a  trustee  for 
one  district  of  the  amount  collected 
,  from  another:  Walser  v.  Board  of 
Education,  160  I1L  572. 

1  Ante,  p.  244.  See  Philadelphia 
•Mortg.  &  T.  Co.  v.  Omaha  (Neb.).  88 
N.  W.  Eep.  523,  90  N.  W.  Rep.  1005. 

2  Bennett  v.  Hunter,  9  Wall.  326; 
Wallace  v.  Brown,  22  Ark.  118; 
Davis  v.  Hare,  32  Ark.  386;  Kelso  v. 
Robertson,  51  Ark:  397;  Conant  v. 
Buesing,  23  Fla.  559;  Hunter  v. 
Florida  I*  &  M.  Co.,  33  Fla.  356; 
Rish  v.  Ivey,  76  Ga.  738;  Curry  v. 
Hinman.  11  I1L  420;  Morrison  v. 
Kelly,  22  111.  610;  Walton  v.  Gray, 
29  Iowa  440;  Brown  v.  Pontchar- 
train  Land  Co.,  48  La.  An.  1188; 
Rowland  v.  Doty,  Har.  Ch.  (Mich.)  3; 
Johnstone  v.  Scott,  11  Mich.  232; 
Rayner  v.  Lee,  20  Mich.  384;  Jones 
v.  Burford,  26  Miss.  194;  Metcalfe  v. 
Perry,  66  Miss.  68;  Huber  v.  Pickler, 
94  Mo.  382;  Aurora  v.  Lindsay,  146 
Mo.  509;  Alexander  v.  Hunter,  29. 
Neb.  259;  Rankin  v.  Coar,  46  N.  J. 
Eq.  566;  Jackson  v.  Morse,  18  Johns. 


403;  Nickum  v.  Gaston,  28  Or.  332; 
Dougherty  v.  Dickey,  4  W.  &  S.  146; 
Hunter  v.  Cochran,  3  Pa,  St.  105; 
Montgomery  v.  Meredith,  17  Pa.  St. 
42;  Ankeny  v.  Allbright,  20  Pa.  St. 
157;  Laird  v.  Heister,  24  Pa.  St.  452; 
Brown  v.  Day,  78  Pa.  St.  129;  Dixon 
v.  Hookady,  36, S.  C.  60;  Den  v. 
Terrell,  3  xHawks  283;  State  v.  Low, 
46  W.  Va.  451;  Sprague  v.  Coenen, 
30  Wis.  209.  This  held  to  be  so 
though  not  made  to  the  officer  who 
had  the  tax-list  and  to  whom  pay- 
ment should  have  been  made:  Jones 
v.  Dils,  18  W.  Va.  759.  Or  though, 
by  the  tax-collector's  mistake,  the 
taxes  paid  were  credited  to  another 
piece  of  property  owned  by  a  dif- 
ferent person:  Lefebre  v.  Negrotto, 
44  La.  An.  792.  The  payment  of  a 
special  assessment;  even  if  made  by 
mistake  by  a  person  not  the  owner, 
discharges  the  land  from  further 
liability  and  defeats  the  right  to 
sell:  Hudson  v.  People,  188  111.  10. 
If  there  are  two  assessments  of  land, 
each  of  which  would  support  a  sale, 
a  payment  under  one  assessment 
renders  unlawful  a  sale  under  the 
other:  Dodds  v.  Marx,  63  Miss.  443. 
Where  land  had  been  assessed  for 
the  same  year  to  two  different  per- 
sons, one  of  whom  paid,  the  state 
could  not  acquire  title  by  forfeiture 
for  non-payment  of  the  other  as- 
sessment, even  though  it  was  against 
the  holder  of  the  record  title,  and 
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of  taxes  often  has  an  important  bearing  upon  the  question  of 
adverse  possession,  but  that  is  beyond  the  scope  of  the  present 
work.1 


though  the  person  who  paid  the 
taxes  had  not  the  record  title  and 
•was  not  in  fact  the  true  owner: 
Wilbert  v.  Michel,  42  La.  An.  853. 
Where  taxes  have  once  been  paid, 
by  whatsoever  means,  the  proceed- 
ing in  rem  is  not  available  for  the 
purpose  of  enforcing  rights  of  third 
persons  who  may  have  paid  such 
taxes:  People  v.  Winter,  116  III.  211. 
The  tax  lien  upon  real  estate  exist- 
ing in  favor  of  the  public  is  ex- 
tinguished, ordinarily,  by  payment. 
The  exception  to  the  rule  is  where 
land  has  been  sold  by  the  county 
treasurer,  and  taxes  against  the 
same,  becoming  afterward  delin- 
quent, are  paid  by  the  holder  of  the 
tax-certificate:  Toy  v.  McHugh 
(Neb.),  87  N.W.  Rep.  1059.  Where  a 
sheriff  voluntarily  pays  taxes  as- 
sessed against  one  owning  realty 
and  personalty,  and  allows  the 
owner  to  dispose  of  the  personalty, 
he  can  be  enjoined  at  the  suit  of  the 
lienholder  from  selling  the  realty 
to  pay  the  entire  taxes:  Allen  v. 
Perrine,  103  Ky.  516.  See  Hinchman 
v.  Morris,  29  W.  Va.  673.  An  action 
of  debt  brought  by  a  tax-collector 
for  a  tax  is  not  barred  by  the  fact 
that  in  a  settlement  with  the  treas- 
urer the  collector  paid  the  tax  be- 
fore suit  brought;  it  not  appearing 
that  defendant  authorized  the  pay- 
ment, or  that  plaintiff  .paid  with  an 
intent  to  relieve  defendant  from  lia- 
bility: Lord  v.  Parker,  83  Me.  530; 
and  see  Page  v.  Claggett  (N.  H.),  51 
.Atl.  Rep.  686.  Payment  after  a  sale 
is  of  no  avail  even  though  made  in 
ignorance  of  the  sale:  Jones  v.  Wel- 
sing,  52  Iowa  220.  But  it  has  been 
held  that  a  purchaser  of  lands  at  a 
tax-sale  loses  his  rights  thereunder 
where  the  owner  pays  the  taxes  be- 


fore the  purchaser  pays  the  amount 
bid  or  obtains  a  deed :  Burroughs  v. 
Vance,  75  Miss.  696.  Where  a  tax 
was  entered  paid  on  the  books^on 
the  statement  of  an  officer  who  had 
nothing  to  do  with  the  collection 
that  he  would  pay  it,  it  was  held  com- 
petent to  proceed  and  disprove  the 
payment  and  take  judgment  for  the 
amount:  People  v.  Palmer,  2  111.  App. 
295.  The  voluntary  payment  by  an  ex- 
ecutor of  the  amount  fixed  as  the  col- 
lateral inheritance-tax  due  from  his 
testator's  estate  to  the  register  of  wills 
does  not  prevent  an  appeal  by  the 
commonwealth  from  the  decree  fix- 
ing the  tax:  Commonwealth's  Ap- 
peal, 128  Pa.  St.  603.  Nor  is  jurisdic- 
tion to  enforce  such  a  tax  affected 
by  the  executor's  having  volun- 
tarily paid  a  like  tax  in  another 
state:  In  re  Lewis's  Estate  (Pa.),  52 
Atl.  Eep.  205. 

1  See,  on  this  subject,  Hackett  v. 
Marmet  Co.,  52  Fed.  Rep.  268,  3  C.  C. 
A.  76;  Shanahan  v.  Tomlinson,  103 
Cal.  89;  Tuffree  v.  Polhemus,  108  Cal. 
670;  Southern  Pac.  R.  Co.  v.  Whit- 
aker,  109  CaL  268 ;  Warren  v.  Adams, 
19  Colo.  515;  Laughlin  v.  Denver,  24 
Colo.  255;  Green  v.  Christie  (Idaho), 
40  Pac.  Rep.  54:  Cooler  v.  Dearborn, 
115  I1L  509;  Wisner  v.  Chamberlin, 
117  111.  368;  Peoria,  D.  &  E.  R.  Co.  v. 
Forsyth,  118  111.  272;  Perry  v.  Bur- 
ton, 126  III.  599;  Grant  v.  Joliet,  I. 
&  E.  R.  Co.,  128  111.  886;  Robbins  v. 
Moore,  129  111.  30;  Timmons  v.  Kid- 
well,  138  111.  13;  Durfee  v.  Peoria,  D. 
&  E.  R.  Co.,  140  111.  435;  Alsup  v. 
Stewart  (111.),  62  N.  E.  Rep.  795; 
Raymond  v.  Morrison,  49  Iowa  371; 
Hays  v.  McCormick,  83  Iowa  89;  Up- 
tagrafft  v.  Smith,  106  Iowa  385; 
Chamberlain  v.  Abadie,  48  La.  An. 
587;  Cook  v.  Rounds,  60  Mich.  310; 
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Liability  for  taxes  in  special  cases:  Subrogation.    As  a 

general  rule  the  liability  for  taxes  is  upon  the  owner  of  the 
property  ah  the  time  the  taxes  accrue,1  but  it  very  often  occurs 
that  the  state  is  in  condition  to  collect  its  taxes,  and  does  col- 
lect them,  from  persons  who,  as  between  themselves  and  others, 
by  reason  of  contract  relations,  or  other  reason,  ought  not  to 
pay  them.  In  such  cases  the  general  rule  is  that  the  party  who 
has  made  payment  is  entitled  to  recover  in  an  appropriate  suit 
at  law  against  the  party  who*  should  have  paid.2  Some  of  these 
cases  will  now  be  mentioned. 

Mortgager  and  mortgagee.  Where  the  land  is  taxed,  the  mort- 
gager should  pay  the  taxes  on  mortgaged  land  unless  the  stat- 
ute provides  otherwise ; 3  but  if  the  duty  of  payment  is  neglected, 
the  mortgagee  may  be  compelled  to  pay  to  save  his  security 
from  being  cut  off  by  sale  of  the  land.4  Payment  in  such  a 
case  does  not  constitute  a  separate  debt  in  his  favor  against  the 
mortgager,8  but  entitles  him  to  add  the  amount  to  the  sum 


Murray  v.  Hudson,  65  Mich.  670; 
"Wheeler  v.  Gorman,'  80  Minn.  462; 
Willamette  Real  Estate  Coi  v.  Hen- 
drix,  28  Or.  485;  Texas,  T.  &  L.  Co. 
v.  Given  (Tex.  Civ.  App.),  67  S.  W. 
Rep.  892;  Sparks  v.  Hall  (Tex.  Civ. 
App.),  67  S.  W.  Rep.  916. 

i  Gormley's  Appeal,  27  Pa.  St.  49. 
"While  the  owner  of  land  in  Iowa  is 
bound  to  pay  the  taxes  on  his  land 
whether  listed  in  his  name  or  not,  he 
is  not  bound  to  pay  the  taxes  on 
personalty  erroneously  assessed  to 
another:  Brownlee  v.  Marion  County, 
53  Iowa  487.  In  Jefferson  City  v. 
Mock,  74  Mo.  61,  the  owner  of  land 
was  held  not  personally  liable  for  the 
taxes  assessed  to  another. 

2  "Where  the  owners  of  oil  and  min- 
eral rights  reserved  from  unseated 
lands  pay  taxes  to  prevent  a  sale,  the 
owner  of  the  lands  is  not  subject  to 
such  a  personal  liability  as  to  render 
him  liable  to  them  for  the  taxes,  nor  is 
there  such  a  community  of  interest 
as  would  imply  a  promise  to  pay: 
Neill  v.  Lacy,  110  Pa.  St.  294. 

3Snoddy  v.  Leavitt,  105  Ind.  357; 
Beltram  v.  Villere  (La.),  4South.  Rep. 


506.  The  same  rule  applies  to  the 
purchaser  of  the  equity  of  redemp- 
tion. Where  such  purchaser,  while 
in  possession  of  the  land,  paid  taxes 
thereon  for  seven  years,  he  was  not 
entitled  to  invoke  the  statute  of  lim- 
itations: Alsup  v.  Stewart  (111.),  62 
N.  E.  Rep.  795. 

*Exum  v.  Baker,  115  N.  C.  242. 
One  who  stands  in  the  mere  relation 
of  mortgagee  is  under  no  obligation 
to  pay  taxes  on  the  mortgaged  prem- 
ises: McLaughlin  v.  Acorn,  58  Kan. 
514.  In  New  Hampshire  a  mortgagee 
in  possession  is  not  bound  to  pay 
taxes:  Eastman  v.  Thayer,  60  N.  H. 
408.  In  Pennsylvania  it  is  said  that 
a  mortgagee  in  possession  is  to  be 
treated  as  owner  so  far  as  concerns 
the  payment  of  current  taxes:  Shoe- 
maker v.  Bank,  15  Phila.  297.  Land 
sold  on  the  foreclosure  of  a  mortgage 
is  liable  for  taxes  assessed  after  the 
execution  of  the  mortgage:  "Wooten 
v.  Sugg,  114  N.  C.  295. 

5  Vincent  v.  Moore,  51  Mich.  618; 
Horrigan  v.  Wellmuth,  77  Ma  542; 
Johnson  v.  Payne,  11  Neb.  269. 
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owing  on  his  security,  and  collect  the  whole  together.1    He 
cannot,  however,  even  on  the  mortgage,  collect  it  as  a  separate' 


'Mix  v.  Hotchkiss,  14  Conn.  32; 
New  Haven  Sav.  Bank  v.  Atwater, 
51  Conn.  429;  Jackson  v.  Relf,  26Fla. 
465;  Boone  v.  Clark,  129  III.  466;  Stin- 
son  v.  Connecticut  Mut.  L.  Ins.  Co., 
174  111.  125;  West  v.  Hayes,  117  Ind. 
290;  Barthell  v.  Syverson,  54  Iowa 
160;  Stanclift  v.  Norton,  11  Kan.  218; 
Young  v.  Omohundro,  69  Md.  424; 
Kerse  v.  Miller,  169  Mass.  44;  Town- 
send  v.  Case,  eta  Co.,  31  Neb.  836; 
Brown  v.  Simons,  44  N.  H.  475;  Burr 
v.  Veeder,  3  Wend.  412;  Marshall  v. 
Davies,  78  N.  Y.  414;  Sidenberg  v."  Ely, 
90  N.  Y.  257;  Barnwell  v.  Marion,  60 
S.  C.  314.  If  a  mortgagee  of  real  es- 
tate in  Wisconsin  pays  or  purchases 
tax-claims  thereon  in  order  to  pro- 
tect his  interest,  the  status  of  such 
claims  as  tax-liens  is  thereby  extin- 
guished, but  there  is  created,  by  force 
of  the  statute,  a  lien  upon  the  realty 
in  the  payor's  favor  for  the  amount 
of  his  expenditures  and  interest,  se- 
cured by  the  mortgage,  of  as  high  a 
grade  as  the  original  mortgage  lien: 
Endress  v.  Shore,  110  Wis.  133.  The 
mortgagee  may  assume  the  taxes  to 
be  legally  assessed  unless  notified 
to  the  contrary,  and  his  right  to  in- 
demnification cannot  be  defeated  by 
a  showing  that  the  tax  was  illegal: 
Williams  v.  Hilton,  35 Me.  547;  Bates 
v.  People's,  etc.  Assoc,  42  Ohio  St.  655. 
Mortgagee  held  not  bound  to  contest 
tax -titles  —  could  levy  and  charge  to 
mortgager:  Windett  v.  Union  Mut. 
L.  Ins.  Co.,  144  U.  S.  581.  Mortgagee 
held  entitled  to  be  reimbursed  out  of 
the  proceeds  of  foreclosure  sales  for 
taxes  paid  after  but  due  before  com- 
mencement of  publication  notice 
whereof  stated  taxes  would  be  sold 
to  pay  debt,  interest,  and  taxes:  Gor- 
ham  v.  National  L.  Ins.  Co.,  62  Minn. 
327.  An  executor  or  administrator 
may  pay  taxes  on  property  mortgaged 
to  the  estate,  or  a  creditor  may  do  so 


to  protect  his  own  interest,  and  be 
entitled  to  reimbursement  on  fore- 
closure: Whittaker  v.  Wright,  35 
Ark.  511.  Trustee  in  trust  deed  con- 
taining covenant  by  grantor  to  pay 
all  taxes  on  the  property  and  provid- 
ing that  in  case  of  sale  the  trustee 
may  pay  out  of  the  proceeds  all 
money  advanced  for  taxes,  may  re- 
deem, out  of  such  proceeds,  the  land 
from  tax-sales:  Gormley  v.  Bunyan, 
138  U.  S.  623.  Grantee  in  deed  abso- 
lute given  to  secure  a  note  may  pay 
taxes  to  preserve  property  as  security 
for  the  debt,  and  may  recover  from 
grantor,  even  without  express  provis- 
ion in  deed:  Bobinson  v.  Suiter,  85 
Ga.  875.  Where  a  mortgagee  hold- 
ing under  a  trust  deed  claims  full 
ownership  and  returns  for  taxation 
the  entire  property  in  his  own  name, 
the  mortgager,  on  being  decreed  to 
have  a  right  to  redeem,  will  be 
charged  only  with  the  taxes  properly 
assessable  against  his  equity  of  re- 
demption: .Sanford  v.  Savings  &  L. 
Assoc,  80  Fed.  Bep.  54.  A  mortgager 
having  covenanted  to  remove  all  en- 
cumbrances from  the  property,  and 
a  vigintillion  th  part  having  been  sold 
for  taxes,  the  mortgagee,  having  re- 
deemed, was  held  entitled  on  fore- 
closure to  a  decree  for  the  amount 
paid:  Stinson  v.  Connecticut  Mut.  L. 
Ins.  Co.,  174  111.  125.  Where  a  mort- 
gagee of  personalty  pays,  to  protect 
his  lien,  taxes  levied  thereon,  he  does 
not  acquire  a  lien  on  the  property 
for  ,them ;  the  statutory  provision  for 
lien  for  taxes  paid  relates  to  realty 
only:  Dunsmuir  v.  Port  Angeles  Gas, 
etc.  Co.  (Wash.),  63  Pac.  Rep.  1095.  A 
mortgager's  covenant  to  pay  taxes  is 
not  abrogated  by  a  written  agree- 
ment extending  the  time  for  the  pay- 
ment of  the  mortgage:  Leopold  v. 
Hallheimer,  1  App.  Div.  (N.  Y.)  202, 
37  N.  Y.  Supp.  154,    Mortgage  provis- 
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debt  after  the  mortgage  debt  is  paid.l  And  he  should  not 
assume  that  the  tax  will  not  be  paid  by  the  mortgager  until 
the  latter  is  in  default.2  As  between  the  first  mortgagee  and 
the  second  it  is  the  duty  of  each  to  pay  the  taxes;  and  if  the 
second  pays  the  taxes  he  is  entitled  to  "reimbursement  when  his 
rights  are  cut  off  by  foreclosure.3 


ion  that  on  mortgager's  failure  to  pay- 
taxes  on  mortgaged  property,  mort- 
gagee may  pay  and  add  to  amount  or 
mortgage  lien,  held  valid  in  Michi- 
gan: Farwell  v.  Bigelow,  112.  Mich. 
285.  See  Jehle  v.  Brooks,  112  Mich. 
131.  As  to  the  interest  to  which  as- 
signee of  mortgage  is  entitled  upon 
taxes  paid,  see  McCreery  v.  Schaffer, 
26  Neb.  173. 

1  Vincent  v.  Moore,  51  Mich.  618; 
Kersenbrock  v.  Muff,  29  Neb.  530. 
See  Manning  v.  Tuthill,  30  N.  J.  Eq. 
29.  Compare  Horrigan  v.  Wellmuth, 
77  Mo.  542;  Nopson  v.  Horton,  20 
Minn.  268.  After  a  foreclosure  sale 
to  the  mortgagee  he  cannot  pay  taxes 
due  at  the  time  of  sale,  and  retain 
the  amount  thereof  out  of  the  pro- 
ceeds: Wyatt  v.  Quimby,  65  Minn. 
527,  citing  Spencer  v.  Levering,  8 
Minn.  461 ;  Nopson  v.  Horton,  supra, 
and  Gorham  v.  National  L.  Ins.  Co., 
62  Minn.  327.  One  who  at  a  fore- 
closure sale  buys  property  which  is 
subject  to  taxes  cannot,  upon  paying 
them,  hold  the  mortgager  for  the 
amount  unless  by  virtue  of  some  con- 
tract or  a  warranty  in  the  mortgage 
against  taxes:  Semans  v.  Harvey,  52 
Ind.  331.  Though  a  statute  provides 
that  taxes  paid  by  the  mortgagee  on 
the  mortgaged  premises  may  be  col- 
lected in  the  same  manner  as  the 
amount  secured  by  the  original  lien, 
and  as  a  part  thereof,  there  can  be 
no  recovery  of  taxes  paid  by  him 
after  the  original  debt  is  barred  by 
limitation :  Hill  v.  Townley,  45  Minn. 
167.  A  receiver  of  mortgaged  prop- 
erty need  not,  after  the  full  amount 
of  the  mortgage  debt,  interest,  and 
costs  have  been  realized  from  a  fore- 


closure sale,  be  retained  in  office  to 
pay  a  tax  which  the  owner  of  the 
equity  of  redemption  is  not  bound  to 
pay  until  after  the  time  for  redemp- 
tion has  expired:  Bogardus  v.  Moses, 
181  111.  554  Where  a  mortgager's  as- 
signee pays  a  claim  for  delinquent 
taxes  on  the  mortgaged  premises 
which  was  proved  against  the  mort- 
gager's insolvent  estate,  after  a  sale 
under  the  mortgage  subject  to  exist- 
ing liens,  the  amount  thus  paid  can- 
not be  recovered  from  the  mortgagee, 
though  the  condition  of  the  sale  was 
not  expressed  in  the  deed:  Brown  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  157 
Mass.  280. 

2  Pond  v.  Drake,  50  Mich.  302.  Com- 
pare Brevoort  v.  Randolph,  7  How. 
Pr.  398.  Where  the  statute  makes 
real  estate  delinquent  for  taxes  un- 
paid on  the  tenth  day  of  May,  the 
mortgagee  may  pay,  and  recover  as 
part  of  the  mortgage  debt,  taxes  un- 
paid after  that  date,  although  the 
mortgage  provides  the  mortgager 
shall  deliver  to  the  mortgagee  the' 
tax  receipts  on  or  before  the  first  day 
of  May:  Loughridge  v.  Northwestern 
Ins.  Co.,  180  111.  267. 

3  Norton  v.  Metropolitan  L.  Ins.  Co., 
74  Minn.  484.  A  junior  mortgagee 
has  a  lien  superior  to  a  senior  mort- 
gage for  taxes  paid  by  him  to  pro- 
tect his  mortgage:  Noeker  v.  Howry, 
119  Mich.  626.  A  mortgagee,  after 
bidding  in  the  land  at  a  tax-sale, 
foreclosed  his  mortgage  and  assigned 
his  judgment  to  E.,  who  bought  at 
the  foreclosure  sale,  and  obtained  a 
sheriff's  deed  thereunder,  and  who 
was  subsequently  held  to  have  a  bet- 
ter title  than  S.,  who  had  obtained  a 
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Sometimes  the  law  provides  that  mortgages  shall  be  taxed 
as  interests  in  the  land,1'  that  a  mortgager  who  pays  the  tax 
thereon  may  deduct  the  amount  of  the  tax  from  the  mortgage,2 
and  that  any  agreement  binding  him  to  pay  the  tax  shall  be 
void.3  Such  an  agreement  would,  however,  seem  to  be  valid 
unless  forbidden  by  express  provision  of  law.4 

Vendor  and  vendee.  In  the  absence  of  any  special  agree- 
ment the  law  determines  the  taxes  to  be  paid  by  each  party 
when  real  estate  is  sold.5  A  vendee  who  takes  possession 
under  an  executory  contract  is  liable  for  the  taxes  unless  the 
contract  provides  otherwise;  and  if  the  vendor  is  compelled 
to  pay  them  he  will  be  entitled  to  a  conveyance  until  reim- 

tax-deed  under  an  assignment  of  the 
mortgagee's  tax-certificate:  Eck  v. 
Swennumson,  73  Iowa  423.  Where 
one  who  claims  title  to  land  by  vir- 
tue of  tax-leases  conveyed  such  title 
to  B.,  "subject  to  all  liens  and  en- 
cumbrances now  existing"  on  the 
property,  a  prior  mortgagee  could, 
■on  foreclosure,  show  that  the  taxes 
had  been  paid,  and  that  therefore  his 
mortgage  was  an  existing  lien,  not- 
withstanding the  possession  of  the 
tax-leases  by  B. :  Oliphant  v.  Burns, 
146  N.  Y.  218. 

1  A  release  of  a  mortgage  either  by 
payment  or  foreclosure  does  not  dis- 
charge the  land  f  rom,  the  lien  of  a 
tax  levied  thereon  in  respect  of,  the 
mortgage,  for  such  release  or  fore- 
closure operates  as  an  equitable  as- 
signment to  the  mortgager  of  the 
mortgagee's  interest  in  the  land,  car- 
rying with  it  the  encumbrance  of 
this  lien  for  taxes:  Dekum  v.  Mult- 
nomah City,  38  Oreg.  253;  Alliance 
Trust  Co.  v.  Multnomah  City,  38 
Oreg.  433.  Where  land  is  assessed 
to  the  mortgagee  and  he  pays  the 
taxes,  it  becomes,  under  the  Califor- 
nia law,  a  payment  on  account  of 
the  mortgager,  and  is  as  if  made  by 
him:  Brown  v.  Clark,  89  Cal.  196. 

2 The  statute  giving  this  privilege 
is  permissive,  and  not  mandatory, 
and  does  not  prohibit  an  action  to 


recover  the  same:  San  Gabriel  Val- 
ley L.  &  W.  Co.  v.  Witmer  Bros.,  96 
Cal.  623. 

8  For  cases  under  the  California 
law  avoiding  such  agreements,  and 
inflicting  the  penalty  of  loss  of  inter- 
est, see  Hewitt  v.  Dean,  91  Cal.  5; 
Burbridge  v.  Lemmert,  99  Cal.  493; 
Harralson  v.  Barrett,  99  Cal.  607; 
Daw  v.  Niles,  104  Cal.  106;  Califor- 
nia State  Bank  v.  Webber,  110  Cal. 
538;  Matthews  v.  Ormerd  (Cal.),  66 
Pac.  Eep.  67.  Where  the  statute 
provides  that  the  mortgager  may 
pay  the  tax  and  be  allowed  the 
amount  on  his  debt,  if  the  mortgagee 
insists  on  full  payment  and  receives 
it,  and  the  mortgager  afterwards 
pays  the  tax,  he  may  recover  the 
amount  of  the  mortgagee:  Blythe  v. 
Luning,  7  Sawy.  504. 

4  See  Banks  v.  McClellan,  24  Md.  62, 
82;  Hammond  v.  Lovell,  136  Mass.  184; 
Common  Council  v.  Board  of  Assess- 
ors, 91  Mich.  78.  A  clause  in  the 
mortgage  that  the  mortgage  moneys 
should  be  paid  "  without  any  de- 
duction, defalcation,  or  abatement 
to  be  made  of  anything  for  or  in  re- 
spect to  any  taxes,"  referred  to  taxes 
on  the  land  and  not  on  the  mortgage 
security:  Clopton  v.  Philadelphia, 
etc.  R.  Co.,  54  Pa.  St.  356. 

6  Everett  v.  Dilley,  39  Kan.  78. 
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bursed.1    But  the  vendor  is  liable  for  taxes  which  had  become 
a  lien  prior  to  the  sale,2  although  it  h'as  been  held  competent 
to  enact  that  a  vendee  who  enters  into  possession  shall  be  charge-  _ 
able  personally  with  taxes  previously  assessed.3 


1  See  Bradford  v.  Bank,  13  How.  57; 
Miller  v.  Corey,  IB  Iowa  166;  Wat- 
son v.  Sawyers,  54  Miss.  64;  Farber 
v.  Purdy,  69  Mo.  601;  McClure  v. 
Campbell,  25  Neb.  57;  Williamson  $. 
Neeves,  94  Wis.  656.  See  Lathers  v. 
Keogh,  109  N.  Y.  583.  Where  prop- 
erty is  purchased  after  the  making 
of  a  street  improvement  but  before 
the  assessment  is  made,  if  the  pur- 
chaser wishes  to  protect  himself 
from  the  lien  of  the  assessment  he 
must  provide  therefor  in  his  deed 
or  contract:  People  v.  Gilon,  58  Hun 
610.  Where  purchasers  of  an  un- 
divided half  of  wild  timber  lands 
under  a  contract  silent  as  to  posses- 
sion and  payment  of  taxes  lumber 
the  lands  and  receive  half  the  bene- 
fit of  the  lumbering,  they  are  liable 
for  one-half  of  the  taxes  levied  after 
the  purchase:  Thompson  v.  r^oble, 
108  Mich.  36.  A  Vendee  taking  pos- 
session under  a  contract  to  pay  taxes 
should  pay  those  for  the  current 
year  if  they  were  not  a  lien  when  he 
went   in:    Atchison,  etc.  E.  Co.  v. 


Jaques^20  Kan.  639.  Where  a  con- 
tract provided  that  certain  persons 
'  might  cut  timber  from  another's 
land,  they  to  pay  all  taxes  on  the 
land  until  they  should  give  the 
owner  written  notice  that  they  had 
removed  all  the  timber  they  desired, 
whereupon  they  should  be  released 
from  paying  taxes  that  might  be 
assessed  thereafter,  such  notice  to 
him  before  the  amount  of  the  assess- 
ment was  ascertained  by  the  board 
of  supervisors  released  them  from 
liability  for  taxes  of  that  year 
though  the  land  bad  been  listed  for 
taxation  several  months  before: 
Rothschild  v.  Begole,  105  Mich.  388. 
A  covenant  to  pay  "all  assessments 
for  which  premises  shall  be  liable  " 
will  embrace  an  assessment  only  au- 
thorized by  a  law  passed  after  the 
covenant:  Post  v.  Kearney,  2  N.  Y. 
394.  So  a  covenant  to  pay  all  taxes 
and  duties  covers  an  assessment 
provided  for  by  a  subsequent  law: 
Simonds  v.  Turner,  120  Mass.  328. 
As   one  who  conveys  by  warranty 


^Rundell  v.  Lakey,  40  N.  Y.  513. 
For  taxes  accrued  upon  land' after  it 
has  been  sold  by  an  administrator 
the  estate  is  not  liable,  but  it  is  liable 
for  taxes  assessed  upon  the  land  be- 
fore it  was  sold,  though  the  assess- 
ment was  made  in  the  name  of  an 
heir  or  a  legatee;  and  the  burden  of 
showing  that  the  assessment  was 
made  when  the  estate  was  liable  for 
the  taxes,  and  that  the  amount  paid 
was  solely  for  taxes  on  the  estate's 
property,  rests  upon  the  adminis- 
trator: Rudolph  v.  Underwood,  88 
Ga.  664.  As  to  recovery  by  the  pur- 
chaser at  a  judicial  sale  of  sums 
paid  by  him  for  taxes  previously  as- 
sessed, see  Ellis  v.  Foster,  7  Heisk. 


181;  Staunton  v.  Harris,  9  Heisk.  579; 
Childress  v.  Vance,  1  Baxt.  406.  As 
to  recovery  by  a  purchaser  whose 
purchase  proves  to  be  void,  of  taxes 
paid  while  claiming  under  it,  see 
Sims  v.  Gray,  66  Mo.  613;  Cogburn 
v.  Hunt,  56  Miss.  718;  Schaefer  v. 
Causey,  8  Mo.  App.  142;  Sivley  v. 
Summers,  57  Miss.  712. 

'Henry  v.  Horstick,  9  Watts  412. 
See,  also,  Smeich  v.  York  County,  68 
Pa.  St.  439.  But  an  express  statute 
would  be  necessary  to  create  such  a 
liability:  Atlantic,  etc.  R  Co.  v. 
Cleins,  2  Dill.  175;  Biggins  v.  People, 
96  111.  381.  See  Blodgett  v.  German, 
etc.  Bank,  69  Ind.  153;  Volger  v. 
Sidener,  86  Ind.  545. 
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Grantor  and  grantee.  If  one  executes  a  conveyance  of  land 
with  a  covenant  against  encumbrances,  he  is  liable  for  taxes  or 
assessments  which  at  the  time  of  his  conveyance  had  become 
a  lien  upon  the  land.1    For  taxes  assessed  subsequently  to  the 


after  an  assessment  is  completed  is 
liable  on  his  covenant  for  a  tax  laid 
in  pursuance  of  such  assessment, 
the  vendee  who  has  paid  it  may  re- 
cover the  amount  from  the  vendor 
on  the  latter's  agreement  to  repay 
"  in  case  he  was  legally  liable  to  pay 
it:"  Eundell  v.  Lakey,  40  N.  Y.  513. 
As  to  the  liability,  under  contract  for 
sale  of  land,  for  taxes  and  assess- 
ment, see,  further,  Kelly  v.  West- 
cott,  91  Iowa  71 ;  Leeds  v.  Hardy,  44 
La.  An.  556;  Miller  v.  Eheinzweig, 
79  Hun  1;  Caperton's  Adm'rs  v. 
Caperton's  Heirs,  36  W.  Va.  479.  Land 
may  be  treated  as  belonging  either 
to  the  maker  or  the  holder  of  a  bond 
for  title  when  the  latter  is  in  posses- 
sion; but  as  between  the  parties  to 
the  bond,  the  one  taking  rents  and 
profits,  or  enjoying  the  use,  is  liable 
for  taxes:  National  Bank  v.  Dan- 
forth,  80  Ga.  55.  And,  generally,  it 
is  the  duty  of  one  in  possession  of 
premises  and  in  receipt  of  the  rents 
to  keep  down  the  taxes  and  assess- 
ments: Leslie  v.  Leslie,  53  N.  J.  Eq) 
275.  Where  the  trustee  of  a  trust 
estate  under  adjudication  in  chan- 
cery pays  taxes  thereupon  which  a 
purchaser  is  bound  by  his  contract 
to  pay,  he  will  be  subrogated  to  the 
tax-collector's  rights  as  against  such 
purchaser:  Hebb  v.  Moore,  66  Md. 
167.  A  vendee  of  land  who  in  the 
act  of  purchase  denied  that  any  taxes 
were  due  on  the  property  cannot  be 
held  personally  to  have  assumed  a 
liability  for  the  payment  of  taxes, 
.or  to  have  acknowledged  the  lien 
and  privilege,  because  he  added  that 
if  any  taxes  were  due  he  would  pay 
them:  Leeds  &  Co.  v.  Hardy,  44  La. 
An.  556.  Where  land  is  sold  and 
the  lien  thereon  for  taxes  becomes 
52 


prescribed,  the  vendee  is  not  liable 
for  the  taxes,  since  nothing  but  the 
vendor's  personal  liability  remains, 
which  alone  can  be  enforced  against 
him:  Ibid.  If  an  assignee  for  the 
benefit  of  creditors  sells  his  as- 
signor's personalty  on  which  a  tax 
had  been  assessed  prior  to  the  assign- 
ment but  never  levied,  the  proceeds 
in  the  assignee's  hands  are  not  gar- 
nishable  for  the  tax,  but  belong  to 
the  creditors:  Shelby  v.  Tiddy,  118 
N.  C.  792.  As  to  the  petition  in  an 
action  by  a  vendee  against  his  ven- 
dor for  reimbursement  for  taxes 
paid  by  the  vendee  since  the  sale 
but  which  existed  prior  thereto: 
Sandridge  v.  Hurd,  40  La.  An.  766. 
1  McClure  v.  Campbell,  25  Neb.  57; 
Campbell  v.  McClure,  45  Neb.  608; 
Green  v.  Tidball  (Wash.),  67  Pac. 
Rep.  84.  Parol  evidence  of  a  contract 
made  with  the  vendee  of  land  before 
the  execution  of  a  deed  to  him  that 
he  shall  pay  taxes  which  had  be- 
come a  lien  is  inadmissible  to  vary 
the  terms  of  a  covenant  in  the  deed 
against  encumbrances:  McClure  v. 
Campbell,  supra.  An  assessment  on 
land  jis  not  an  encumbrance  within 
the  terms  of  a  covenant  in  a  deed 
until  the  date  when  it  attaches  as  a 
lien  on  the  land:  Bradley  v.  Dike,  57 
N.  J.  L.  471.  Taxes  assessed  after 
land  has  been  sold  on  contract  are 
not  an  encumbrance  "done  or  suf- 
fered from  the  grantor:  "  Ibid.  The 
liability  to  assessments  for  the  open- 
ing of  a  street  is  a  breach  of  the  cov- 
enant against  encumbrances  in  a 
deed  executed  after  the  street  was 
opened,  though  before  any  assess- 
ment was  made:  Fagan  v.  Cadmus, 
46  N.  J.  L.  441.  Instalments  of  an 
assessment  levied  after  the  deed  was 


818 


COLLECTION    OF   TAX. 


[oh. 


XIV. 


grant  the  grantee  is  liable,  even  though  they  are  assessed  in 
the  name  of  the  previous  owner.1  Where  property  is  sold  by 
the  same  grantor  to  different  purchasers  at  different  times,  and 
taxes  are  a  lien  on  all  the  property,  that  which  is  last  sold  is 
primarily  liable.2  A  transfer  of  franchises  which,  with  the 
property  used  to  exercise  them,  are  inalienable,  does  not  re- 
lieve the  grantor  from  liability  for  the  taxes  thereon,  or  cast 
such  liability  on  the  grantee.8 

* 
Tenants  for  life.    It  is  the  duty  of  a  tenant  for  life  to  keep 
the  current  taxes  paid,  and  any  other  party  who,  on  his  de- 


executed  and  delivered  are  not  an 
encumbrance  within  the  meaning  of 
a  covenant  against  encumbrances: 
McLaughlin  v.  Miller,  57  Hun  430. 
As  to  when  an  assessment  for  a  vali- 
dated improvement  is  an  "encum- 
brance," see  Lafferty  v.  Milligan,  165 
Pa.  St.  534  A  provision  of  a  city 
charter  fixing  the  time  when  a  local 
assessment  becomes  a  lien  was  held 
to  fix  the  time  when  it  might  be 
paid,  not  when  the  liability  for  it  be- 
came an  encumbrance  as  between 
grantor  and  grantee:  Green  v.  Tid- 
ball  (Wash.),  67  Pac.  Eep.  84.  The 
defense  of  a  breach  of  warranty 
whereby  a  grantee  has  been  com- 
pelled to  pay  taxes  cannot  be  main- 
tained by  showing  the  tax-reoeipt 
without  evidence  that  the  tax  was 
legally  assessed:  Hanna  v.  Fisher,  95 
Ind.  383.  Where  a  taxpayer  and  a 
city  or  county  agree  that  in  consid- 
eration of  services  to  be  rendered  by 
him  his  taxes  shall  be  canceled,  per- 
formance of  his  part  of  the  contract 
will  not  avail  him  in,  an  action  be- 
tween him  or  his  grantee  and  the 
purchaser  of  realty  at  a  tax-sale,  un- 
less it  appears  that  the  county  or 
city  has  paid  the  taxes:  Merriam  v. 
Davey,  25  Neb.  618.  Where  one  who, 
on  giving  a  deed  with  covenants  of 
general  warranty  for  quiet  enjdy- 
ment  and  for  further  assurances  only, 
took  a  mortgage  for  the  purchase- 


money,  forecloses  such  mortgage,  the 
mortgager,  whose  possession  has  not 
been  disturbed,  cannot  have  a  reduc- 
tion because  of  taxes  and  assess- 
ments for  which  the  land  has  been 
sold,  although  before  suit  he  notified 
the  mortgagee  and  grantor  to  re- 
move them:  Zabriskie  v.  Bauden- 
distel,  52  N.  J.  L.  104. 

xKing  v.  Mount  Vernon  Build. 
Assoc,  106  Pa.  St.  165.  See  Williams 
v.  New  York,  58  Hun  610.  A  grantee 
in  a  deed  agreeing  to  pay  all  the 
taxes  that  are  due  on  the  land  only 
agrees  to  pay  such  as  are  lawfully 
due:  Cramer  v.  Armstrong  (Colo.), 
66  Pac.  Eep.  889.  By  custom  a  grantee 
in  Philadelphia  takes  land  subject  to 
the  payment  of  taxes  proportionate 
to  the  unexpired  fraction  of  the  cur- 
rent year:  Moore  v.  Taylor,  147  Pa, 
St.  481.  Where  property  is  allowed 
by  the  vendor  to  remain  on  the 
county's  books  after  alienation,  and 
he  fails  to  avail  himself  of  the  means 
provided  by  law  to  have  the  assess- 
ment corrected,  he  is  liable  for  such 
taxes,  and  they  may  be  recovered  by 
suit:  County  Com'rs  v.  Clagett,  31 
Md.  210. 

2  Merchants'  Nat.  Bank  v.  McWill-. 
iams,  107  Ga.  532. 

8  State  v.  Anderson,  90  Wis.  550. 
This  was  a  transfer  by  an  electric- 
light  company  to  a  street-railway 
company  of  its  franchises,  etc 
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fault,  is  compelled  to  make  payment  to  protect  an  interest  of 
his  own,  may  have  remedy  over  for  the  amount  paid.1  Assess- 


1  Cummings  v.  Cummings,  91  Fed. 
Rep.  602;  Chaplin  v.  United  States, 
29  Ct  CI.  231;  Hanna  v.  Palmer,  194 
111.  — ;  Thompson  v.  McCorkle,  136 
Ind.  484;  Olleman  v.  Kelgore,  52 
Iowa  38;  Booth  v.  Booth  (Iowa),  86 
N.  W.  Rep.  50;  Lexington  v.  Fish- 
back's  Trustee  (Ky.),  60  S.  W.  Rep. 
727;  Garland  v.  Garland,  73  Me.  97; 
Donohue  v.  Daniel,  58  Md.  595;  Mayor 
v.  Boyd,  64  Md.  10;  Cooper  v.  Holmes, 
71  Md.  20;  Smith  v.  Blindbury,  66 
Mich.  319;  Jenks  v.  Horton,  96  Mich. 
13;  Watkins  v.  Green,  101  Mich.  493; 
Defreese  v.  Lake,  109  Mich.  415;  Jef- 
f ers  v.  Sydnam  (Mich.),  89  N.  W.  Rep. 
42;  Trust  Co.  v.  Mintzer,  65  Minn. 
124;  Bone  v.  Tyrrell,  113  Mo.  175; 
Howell  v.  Jump,  140  Mo.  441;  Disher 
v.  Disher,  45  Neb.  100;  Johnson 
County  v.  Tierney,  56  Neb.  514;  Sill- 
cooks  v.  Sillcocks,  50  N.  J.  Eq.  25; 
Cairns  v.  Chabert,  3  Edwards  Ch. 
312;  Deraismes  v.  Deraismes,  72  N.  Y. 
154;  Sidenberg  v.  Ely,  90  N.  Y.  257; 
Albertson's  Case,  113  N.  Y.  434;  Ste- 
vens v.  Melcher,  152  N.  Y.  551;  In  re 
Shipman's  Estate,  82  Hun  108,  31  N. 
Y.  Supp.  571;  Anderson  v.  Hensley, 
8  Heisk.  834;  Little  v.  Edwards,  84 
Wis.  649.  A  tenant  by  the  curtesy 
is  alone  personally  liable  for  taxes 
legally  assessed  during  his  life,  and 
only  his  interest  is  subject  to  a  lien 
therefor:  White  v.  Portland,  67  Conn. 
273.  The  owner  of  the  life-estate  is 
required  to  pay  the  taxes  thereon, 
and  the  status  of  the  property  for 
taxation  is  not  changed  by  his  per- 
mitting the  executors  to  hold  and 
manage  the  estate  for  him :  Hastings' 
Ex'r  v.  Lexington  (Ky.),  43  S.  W. 
Rep.  415.  The  estate  of  the  life-ten- 
ant and  not  of  the  remainderman  is 
liable  for  taxes  which  became  a  lien 
on  the  land  before  the  life-tenant's 
death,  though  she  died  before  the 
expiration  of  the  year  for  which  they 


were  levied:  Brodie  v.  Parsons  (Ky.), 
64  S.  W.  Rep.  426.  It  being  the  duty 
of  a  person  having  the  right  of  pos- 
session of  premises  during  an  estate 
for  life  to  pay  the  taxes,  such  person 
acquires  no  rights  against  the  re- 
mainderman by  such  payment:  Hall 
v.  French  (Mo.),  65  S.  W.  Rep.  769. 
Under  the  Rhode  Island  statute  the 
estate  of  the  life-tenant  in  land  is 
first  liable  for  the  taxes;  a  sale  of 
the  interest  of  the  life-tenant  and  of 
that  of  the  remainderman  is  void: 
Weaver  v.  Arnold,  15  R.  I.  53.  Fail- 
ure to  collect  by  seizure  of  chattels 
as  required  by  statute  delinquent 
taxes  assessed  during  a  life-estate 
does  not  divest  from  the  tax-lien  a 
remainderman's  interest:  Johnson 
County  v.  Tierney,  56  Neb.  514. 
Where  the  remaindermen,  before 
the  life-estate  has  been  exhausted, 
pay  taxes  assessed  against  the  life- 
tenant,  they  have  no  right  to  be  sub- 
rogated to  the  state's  lien  on  the  life- 
estate  for  the  amount  so  paid  by. 
them:  Ferguson  v.  Quinn,  97  Tenn. 
46.  Where  the  owner  of  a  life-estate 
fails  to  pay  the  taxes,  and  the  land 
is  sold  under  valid  tax  proceedings, 
title  passes  to  the  grantee,  and  the 
remaindermen  have  a  remedy  only 
against  the  life-tenant:  Watkins  v. 
Green,  101  Mich.  493.  Under  a  stat- 
ute providing  that  a  life-tenant  neg- 
lecting to  pay  taxes  so  long  that  the 
land  is  sold,  etc.,  shall  forfeit  his 
estate  to  the  person  next  entitled,  no 
forfeiture  occurs  because  of  a  sale 
for  taxes  where  the  assessment 
thereof  is  invalid:  Estabrook  v. 
Royon,  52  Ohio  St  318.  Where  an 
estate  in  remainder  is  purchased  on 
foreclosure  the  purchaser  cannot 
claim  that  the  life-estate  is  for- 
feited because  of  a  tax-sale  of  the 
lands  and  a  failure  to  redeem,  where 
the  omission   occurred   before  the 
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ments  levied  in  order  to  defray  the  expense  of  permanent  im- 
provements' should,  however,  be  apportioned  between  the  tenant 
for  life  and  the  remainderman.1 


foreclosure:    Chaffee  v.   Foster,  52 
Ohio  St.  358.    No  forfeiture  incurred 
where  sale  for  taxes  amounts  merely 
to  a  payment  of  them,  being  to  life- 
tenant's^  agent  :  Swan  v.  Eainey,  59 
Ark.  364.    Taxes  being  ^payable  by 
the  life-tenant  and  not  by  the  re- 
maindermen,  taxes,  barred  by  the 
statute  are  by  the  life-tenant's  prom- 
ise to  pay  them  taken  out  of  the 
statute,  so  that  proceedings  against 
the  land  may  be  brought:  Duvall  v. 
Perkins,  77  Md.  582.     A  life-tenant 
is  liable  only  for  taxes  which  ac- 
crued during  the  life-tenancy:  Trim- 
mier  v.  Darden,  61  S.  C.  220.  And  not 
for  taxes  assessed  before  his  death  to 
a  testator  whose  will  created  the 
life-estate:  In  re  Babcock,  115  N.  Y. 
450.    As  to  payment  of  taxes  in  case 
of  a  life-estate  in  a  fund,  see  Span- 
gler  v.  York  County,  13  Pa.  St.  322. 
The  usual  rule  in  such  case  is  that 
taxes  are  payable  out  of  the  income: 
Dilts  v.  Taylor,  57  N.  J.  L.  369;  Duf- 
ford  v.  Smith,  46  N.  J.  Eq.  216;  Will- 
iams v.  Herrick,  18  E.  I  120.    But 
ordinary  taxes  on  unproductive  real- 
estate  held  by  trustees  for  appreci- 
ation should  be  charged  to  principal 
and  not  to  the  income  which  by  the 
trust  is  to  be  paid  to  the  life-tenants: 
Martin's  Estate,  16  Misc.  Rep.  245, 
39  N.  Y,   Supp.   189.    In    Brecken- 
ridge  v.  Breckenridge,  98  Va.   561, 
taxes  paid  by  an  executor  accruing 
upon  an  estate  in  the  hands  of  a 
widow,  the  life-tenant,  were  allowed 
,  to  be  credited  to  heirs  as  presumably 
paid  in  pursuance  of  a  family  ar- 
rangement.   Where  taxes  have  been 
paid  by  a  dowress  after  her  release 
of  the  premises  to  an  heir  who  should 
have  paid  them,  she  cannot  claim 
subrogation  to  a  lien  for  them  as 
against  one  who  purchased  on  fore- 


closure without  notice  of  her  equity: 
Rankin  v.  Coar,  46  N.  J.  Eq.  566. 

i  Pratt  v.  Douglass,  38  N.  J.  Eq. 
516;  Peck  v.  Sherwood,  56  N.  Y.  615; 
Thomas    v.   Evans,   105  N.   Y.  601; 
Chamberlin  v.  Gleason,  163  N.  Y.  214; 
Chambers  v.  Chambers,  20  R  1  370; 
Rhode  Island  Hospital  Trust  Co.  v. 
Armington,  21 R.  L  33.    See  Plymp- 
ton  v.  Boston  Dispensatory,  106  Mass. 
544.    It  is  said  in  Peck  v.  Sherwood, 
supra,  that  a  municipal  assessment 
for  the  flagging  of  sidewalks  is  not 
in  the  nature  of  an  annual  tax  to  be 
paid  entirely  by  a  tenant  for  life  of 
the  premises,  neither  is  it  such  a 
permanent  improvement  as  that  he 
should  not  contribute  to  the  pay- 
ment of  it,  but  it  should  be  appor- 
tioned between  him  and  the  remain- 
dermen.   And  in  Stevens  v.  Miller, 
152  N.  Y.  551,  it  is  declared  that  life- 
tenants  or  the  trustees  for  equitable 
life-tenants  should  not  be  compelled 
to  bear  the  whole  expense  of  perma- 
nent improvements  required  by  the 
state  or  municipal  authorities,  such 
as  assessments  for  flagging 'a  side- 
walk.    In  Chamberlin  v.,  Gleason, 
supra,  it  was  held  that  a  paving  as- 
sessment laid  against  abutting  prop- 
erty is  properly  apportioned  so  that 
the  life-tenant  pays  the  interest  on 
the  assessment  during  her  life,  and 
the  remaindermen  pay  the  princi- 
pal of  the  assessment  as  it  falls  due. 
So,  a  life-tenant  is  required  to  pay 
such  proportion   only  of  a  street- 
extension  assessment  levied  on  im- 
proved trust  property  as  the  value  of 
the  life-estate  bears  to  the  value  of 
the  property:  Rhode  Island  Hosp. 
Trust  Co.  v.  Armington,  21  R.  I  33. 
Payment  of  an  assessment  on  certain 
unimproved  lots  belonging   to   the 
trust  propertyfrom  theproceedsof  un- 
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Tenant  in  common.  Each  tenant  in  common  is  bound  to 
pay  the  tax  on  his  own  interest;  but  if  one  is  compelled  to  pay 
upon  all,  he  may  charge  the  interest  of  his  co-tenant  with  the 
proportionate  part  which  such  co-tenant  should  have  paid.1 


improved  lands  thereof,  which  after 
the  sale  formed  a  part  of  the  pri  nci- 
pal  of  the  trust  estate,  held  an  equi- 
table apportionment  of  the  assess- 
ment between  the  life-tenant  and 
remaindermen,  since  by  such  pay- 
ment the  life-tenant  lost  the  income 
of  the  sum  paid,  and  the  increased 
value  from  the  betterment  inured  to 
the  benefit  of  the  remaindermen: 
Ibid.  Assessments  for  sewers  and 
curbing  are  not  "  taxes  "  within  the 
meaning  of  a  devise  requiring  the 
life-tenant  to  "pay  all  necessary 
taxes  on  the  property,"  and  such  as- 
sessments should  be  apportioned  be- 
tween him  and  the  remaindermen. 
Chambers  v.  Chambers,  20  R.  I  370. 
It  is  held  in  Illinois  that  as  between 
life-tenant  and  remaindermen  the 
latter  cannot  be  compelled  to  pay  a 
special  assessment  levied  for  a  per- 
manent improvement  which  in- 
creased the  value  of  the  remainder: 
Huston  v.  Tribbetts,  171  111.  547.  And 
in  Kentucky  the  rule  is  that  the  life- 
tenant  must  alone  pay  the  cost  of 
repairing  a  sidewalk  in  front  of 
property  where  the  old  pavement 
had  been  worn  away  by  long  use: 
Hadworth  v.  Stone  Co.  (Ky.),  50  S. 
W.  Rep.  33;  Brodiev.  Parsons  (Ky.), 
64  S.  W.  Rep.  436.  It  is  not  the  duty 
of  a  widow  occupying  the  premises 
of  a  decedent  with  the  consent  of  the 
children  to  pay  assessments  for  ben- 
efits: Thiele  v.  Thiele,  57  N.  J.  Eq.  98. 
1  See  Schissel ,  v.  Dickson,  129  Ind. 
139;  Hurley  v.  Hurley,  148  Mass.  444; 
Davidson  v.  Wallace,  53  Miss.  475; 
Thiele  v.  Thiele,  57  N.  J.  Eq.  98;  Mc- 
Adam  v.  Honey,  20  R.  L  351.  In 
Louisiana  taxes  assessed  against  two 
persons  as  the  joint  owners  of  prop- 
erty constitute  only  joint  personal 


obligations  against  them  for  the  pay- 
ment of  the  taxes:  Mercier's  Suc- 
cession, 42  La.  An.  1135.  On  an  ac- 
counting by  a  guardian,  where  prop- 
erty is  owned  by  two  persons  but 
assessed  to  one,  taxes  paid  thereon 
are  properly  charged  in  proportion 
to  the  interest  of  each  of  the  own- 
ers: Billington  v.  Sims,  52  La.  An. 
2083.  Where  the  statute  makes  gen- 
era! taxes  apportionable,  each  of  sev- 
eral infants  occupying  a  homestead 
is  liable  only  for  his  own  share  of 
taxes  paid  by  a  third  person  for 
them  at  the  request  of  adult  own- 
ers: Horstmeyer  v.  Connors,  56  Mo. 
App.  115.  Where  an  assessment  for 
a  street  improvement  was  to  "un- 
known owners,"  the  payment  by  one 
of  several  co-owners  of  his  proportion 
does  not  release  any  part  of  a  lot 
from  the  lien  of  the  assessment: 
Stockton  Savings,  etc.  Assoc,  v.  Har- 
rold,  127  Cal.  612.  A  tenant-  in-com- 
mon, who,  on  counsel's  advice,  paid 
off  an  invalid  tax-lien,  was  held  to 
have  acted  prudently  so  as  to  be 
credited  therewith  in  his  account 
with  his  co-tenant,  notwithstanding 
his  co-tenant's  success  in  defeating 
subsequently  other  tax-bills  which 
grew  out  of  the  same  contract  for 
public  improvement:  Bates  v.  Ham- 
ilton, 144  Mo.  1.  A  tenant-in-common 
who  has  paid  the  entire  purchase 
price,  and  is  in  possession,  collecting 
the  rents  and  profits  and  not  account- 
ing therefor,  is  not  bound  to  pay 
the  taxes  assessed  to  his  co-tenant: 
Oglesby  v.  Hollister,  76  Cal.  136. 
Where  two  of  several  tenants  in 
common  have  occupied  and  used  the 
entire  property,  and  paid  the  taxes 
thereon,  the  amount  so  paid  should, 
in  a  suit  for  partition,  be  divided 
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Lessor  and  lessee.  The  general  rule  where  the  lease  is  silent 
upon  the  subject  imposes  upon  the  lessor  the  obligation  to  pay 
the  taxes  upon  the-  leased  property.1  "Where  land  is  assessed 
to  an  occupant  who  is  tenant  of  the  owner,  it  is  sometimes 
provided  by  statute  that  he  shall  be  entitled  to  deduct  from 
the  rent  the  taxes  paid; 2  but  this  is  subject  to  be  changed  by 
contract.3    The  lessee's  assumption  of  the  payment  of  taxes 

among  the  several  tenants  in  com-    gross  earnings  thereof,  a  notice  by 
mon  in  proportion  to  the  interest  or    the  lessor's  treasurer  to  the  lessee 


each  in ;  the  land:  Plant  v.  Fate 
(Iowa),  86  N.  W.  Rep.  276.  The  owner 
of  an  undivided  half  interest  in  per- 
sonalty who  is  in  possession  of  the 
whole  of  it  is  liable  for  the  whole  of 
the  tax  upon  it:  Chapin  v.  Streeter, 
124  U.  S.  360.  Co-tenants  having  ex- 
clusive possession  are  not  allowed  in 
partition  for  taxes  and  assessments 
paid  except  by  way  of  offset  to  rent: 
McClaskey  v.  Barr,  62  Fed.  Eep.  209. 
But  a  tenant-in-common  in  sole  pos- 
session is  entitled  to  recover  in  par- 
tition his  proportion  of  taxes  ,paid 
where  improvements  made  by  him 
equal  the  rental  value:  Leake  v. 
Hayes,  13  Wash.  213.  Taxes  paid  by 
a  tenant  in  common  on  the  common 
property,  or  an  amount  paid  to  pro- 
cure a  conveyance  from  one  who 
claimed  title  to  the  same  adversely 
and  under  a  tax-deed,  cannot  be 
made  a  charge  upon  a  co-tenant's 
estate  after  it  has  passed  into  the 
hands  of  a  purchaser  without  notice: 
"Welch  v.  Ketcham,  48  Minn.  241. 

1  Freeman  v.  State,  115  Ala.  208; 
People  v.  Barker,  153  N.  Y.  98;  East 
Tennessee,  etc.  R.  Co.  v.  Morristown 
(Tenn.  Ch.  App.),  35  S.  W.  Rep.  771. 

2  It  is  said  that  a  tenant  entitled  by 
statute  to  deduct  from  his  rent  the 
taxes  paid  on  the  land  can  deduct 
such  as  the  land  was  chargeable 
with  in  its  condition  as  rented,  and 
not  such  as  his  own  subsequent  im- 
provements have  caused:  Mayo  v. 
Carrington,  19  Grat.  74.  Where,  un- 
der the  statute,  a  lessee  operating  a 
railway  is  to  pay  the  tax  upon  the 


that  the  tax  in  question  is  regarded 
by  the  lessor  as  invalid,  without 
specifying  the  ground  or  offering  to 
indemnify  the  lessee  for  resisting 
payment,  does  not  enable  the  lessor 
to  recover  the  tax  from  the  lessee 
after  it  has  paid  it  in  accordance 
with  the  law:  Vermont  &  C.  R.  Co. 
v.  Vermont  Central  R.  Co.,  63  Vt.  I. 
A  decision  of  the  supreme  court  that 
all  taxes  paid  by  such  lessee  in  ac- 
cordance with  the  statute  are,  not- 
withstanding the  unconstitutionality 
of  the  act,  valid  payments  as  against 
the  lessor,  and  so,  pro  tanto,  pay- 
ments in  extinguishment  of  rent  due, 
refers  only  to  payments  made  in  ac- 
cordance with  said  statute,  viz.,  on 
the  gross  receipts;  and  any  attempt, 
therefore,  to  apportion  the  tax  of  the 
two  roads  according  to  mileage, 
which  increases  the  tax  to  the  lessor, 
is  unwarranted:  Vermont  &  C.  R 
Co.  v.  Central  Vermont  R  Co.,  65  Vt 
366.  It  was  held  in  Walker  v.  Har- 
rison, 75  Miss.  665,  that  a  tenant  can 
recover  of  his  landlord  taxes  paid  by 
him,  since  his  payment  of  taxes  is 
not  a  voluntary  payment  on  his  part 
of  another's  debt. 

3  See  Hammon  v.  Sexton,  69  Ind. 
37.  By  assuming  in  a  lease  the  pay- 
ment of  taxes  which  shall  subse- 
quently be  assessed  upon  the  de- 
mised premises,  a  tenant  does  not 
thereby  obligate  himself  to  pay  any 
taxes  that  may  be  illegal  and  void: 
Scott  v.  Society,  59  Neb.  571.  A 
lessee's  covenant  to  pay  "  the  taxes 
of  every  name  and  kind  that  should 
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and  assessments  does  not  relieve  the  lessor  from  his  liability 
for  them  to  the  state  or  municipality,1  nor  does  it  enable  the 
taxing  authority  to  secure  a  personal  judgment  against  the 
lessee.2 

Executors,  etc.  Taxes  assessed  upon  land  during  the  life-time 
of  its  owner  should  be  paid  by  the  administrator  of  his  estate; 
taxes  accruing  subsequently  devolve  upon  his  heirs.3  An  ex- 
ecutor is  entitled  to  credit  for  paying  taxes  assessed  against 
the  property  of  the  estate  for  the  year  in  which  the  testator 
died,  and  which  were  also  a  personal  charge  against  the  latter.4 
And  if  executors,  to  prevent  loss  of  real  estate,  pay  taxes  for 
the  non-payment  of  which  the  heirs  have  permitted  the  land 
to  be  returned  delinquent,  they  are  entitled,  as  against  the 
residuary  legatees,  to  credit  for  the  taxes  so  paid,  whether  or 
not,  having  a  mere  naked  power  to  sell,  they  were  under  a  duty 
to  pay  such  taxes.5  But  an  executor  is  not  entitled  to  credit  in 
his  accounts  for  paying  taxes,  a  part  of  which  were  on  lands  of 


be  assessed  on  the  premises  "  will 
not  cover  an  assessment  for  benefits 
accruing  from  street  improvements: 
Beals  v.  Providence  Rubber  Co.,  11 
R  I  381.  See  Love  v.  Howard,  6 
R.  I.  116;  and  compare  Blake  v. 
Baker,  115  Mass.  188;  Cassady  v. 
Hammer,  62  Iowa  359.  Whether 
lessee  is  liable,  under  terms  of  lease, 
for  assessment  for  repaving,  see  Ten 
Eyck  v.  Rector,  65  Hun  194.  Fail- 
ure to  pay  taxes  required  by  lease  to 
be  paid  —  default  and  forfeiture: 
Heiple  v.  Reinhart,  100  Iowa  525; 
Ricon  v.  Hart,  47  La.  An.  1370.  A 
covenant  by  the  lessee  in  a  lease  of 
a  part  of  a  building  to  pay  all  the 
taxes  which  may  be  payable  for  or 
in  respect  of  the  said  premises  is 
construed  as  a  covenant  to  pay  a 
proportion  of  the  tax  assessed  on  the 
whole:  Wall  v.  Hinds,  4  Gray  256. 
See  Codman  -.  Hall,  9  Allen  335; 
Amory  v.  Melvin,  112  Mass.  83.  But 
where,  a  few  days  prior  to  the  exe- 
cution of  a  lease  of  part  of  a  build- 
ing, the  lessee  therein  became  the 
assignee  of  another  lease  of  the  rest 


of  the  building,  it  was  held  that  a 
covenant  in  the  later  lease  requiring 
the  lessee,  should  the  taxes  levied 
on  the  premises  therein  leased  be 
"increased  above  the  present  as- 
sessment," to  pay  the  excess,  re- 
quired him  to  pay  the  increase  in 
the  taxes  on  the  whole  building: 
Stimson  v.  Crosby  (Mass.),  62  N.  E. 
Rep.  267. 

!See  Yazoo  &  M.  V.  R  Co.  v. 
Adams,  76  Miss.  545;  Miles  v.  Dele- 
ware  &  H.  Canal  Co.,  140  Pa.  St.  623; 
Haylett  v.  McCutcheon,  158  Pa.  St. 
539. 

2  Chicago,  R.  L  &  P.  R.  Co.  v. 
Ottumwa,  112  Iowa  300.  A  trustee 
for  the  creditors  of  a  lessee  is  <  not 
required  to  pay  taxes  on  leased 
premises  out  of  funds  realized  from 
sales  of  property  not  forming  part 
of  the  leasehold:  Parlett  v.  Dugan, 
85  Md.  407. 

3  Henderson  v.  Whitinger,  56  Ind. 
131. 

*  Chandler  v.  Chandler,  87  Ala.  300. 

*  Dunn's  Ex'rs  v.  Renick,  33  W.  Va. 
476. 
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which  the  testator  did  not  die  seized,  where  it  is  not  shown 
what  part  was  on  the  testator's  lands,  or  for  the  payment  of 
taxes  on  land  belonging  to  the  heirs.1  An  administrator  is  en- 
titled to  credit  for  taxes  paid  by  him  on  land  of  the  estate,2 
though  not  for  taxes  paid,  after  the  sale,  on  land  sold  to  pay 
debts.3  An  administrator's  liability  for  taxes  on  his  decedent's 
estate  is  personal  and  not  official,  and  on  his  discharge  is  as- 
sumed by  his  successor.*  Besiduary  legatees  who  are  to  take 
after  a  certain  debt  and  a  certain  legacy  are  paid,  and  who, 
because  ,of  the  estate's  being  exhausted  by  such  payment,  re- 
ceive nothing  therefrom;  are  not  liable  for  taxes  paid  by- the 
executor.5 

Payment  under  mistake  as  to  ownership.  The  rule  as  to  remedy 
in  cases  in  which  parties  have  paid  taxes  under  a  supposition 
that  they  were  owners,  which  afterwards  proved  to  be  errone- 
ous, are  different  in  different  states.  In  some  states  such  a 
payment  would  not  only  give  the  party  paying  a  right  of  action 
against  the  owner  of  the  land,  but  would  also  give  him  a  lien 
upon  the  land  for  his  security.6  But  there  is  no  general  rule 
to  this  effect,  and  in  the  absence  of  any  statute  on  the  subject 
the  ruling  of  the  federal  supreme  court  would  be  follbwed,  that 
ignorance  of  the  law  in  respect  to  title  and  good  faith  in  the 
t  payment  of  taxes  will  not  sustain  an  action  where  the  payment 
has  been  voluntary,  without  .any  request  from  the  true  owners 
of  ..the  land  and  with  a  full  knowledge  of  all  the  facts.7 

Return  of  delinquent  taxes.  "Where  a  tax  against  lands  is 
assessed  to  a  resident  and  is  a  personal  charge  against  him,  the 
statutes,  with  almost  unvarying  uniformity,  have  made  the 
personal  property  of  the  person  taxed  the  primary  fund  for  the 

Un  re  Decker's  Estate,  111  N.  T.  Iowa  691;  Bradley  v.  Cole,  67  Iowa 

284.             ^  650;  Go6dnow  v.  Burrows,  74  Iowa 

2  Armstrong  v.  Cashion  (Ark.),  16  356;  Merrill  v.  Tobin,  82  Iowa  529. 

S.  W.  Rep.  666;  Soudder  v.  Ames,  89  See  Penrose  v.  Doherty  (Ark.),  67  S. 

Mo.  496.                                           ,  W.  Rep.  398;  Thompson  v.  Savage,  47 

SAmbletonv.  Dyer,  53  Ark.  224.  Iowa  522;   Ingersoll  v.  Jeffords,  55 

*San  Francisco  v.  Pennie,  93.  CaL  Miss.  37;   Shaefer  v.  Causey,  8  Mo. 

465-  App.  142;  Union  R.  Co.  v.  Skinner,  9 

5  Dunn's  Ex'rs  v.  Renick,  40  W.  Va.  Mo.  App.  189. 


7  Homestead  County  v.  Valley  R. 


349. 

6  Kemp  v.  Cossart,  47  Ark.  62 ;  Good-    Co.,  17  Wall.  153.    See  Claflin  v.Mo- 
now  v.  Moulton,  51  Iowa  555;  Good-    Donough,  33  Mo.  412. 
now  v.  Litchfield,  63  Iowa  275,  67 
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satisfaction  of  the  tax,  and  have  given  a  remedy  for  enforcing 
payment  from  it.  Until  that  remedy  has  been  exhausted,  no 
authority  exists  to  go  further.  It  is  also  customary  to  allow 
a  certain  time  after  the  levy  of  a  tax  on  non-resident  or  un- 
seated lands,  before  any  proceedings  are  taken  against  the 
land.  To  authorize  further  proceedings  in  either  case,  there 
must  be  the  proper^ official  evidence  that  in  the  one  case  the 
remedy  against  the  personalty  is  exhausted,  and  in  both  that 
the  taxes  are  still  unpaid.1  This  evidence  will  consist  of  such 
official  return,  affidavit,  or  other  document  by  the  collector,  as 


1  See  Thatcher  v.  Powell,  6  Wheat 
119;  Scales  v.  Alvis,  12  Ala.  617;  War- 
tensleben  v.'  Haithcock,  80  Ala.  565; 
Fleming  v.  McGee,  81  Ala.  409;  Simms 
v.  Greer,  83  Ala.  263;  Feagin  v.  Jones, 
94  Ala.  587;  Jones  v.  McLain,23  Ark. 
429;  Sehaeffer  v.  People,  60  111.  179; 
Ring  v.  Ewing,  47  Ind.  246;  Harring- 
ton v.  Worcester,  6  Allen  576;  St. 
Anthony,  etc.  Co.  v.  Greely,  11  Minn. 
321;  Huntington  v.  Brantley, 33  Miss. 
451 ;  Sharp  v.  Johnson,  4  HilL  92;  Kel- 
ley  v.  Craig,  5  Ired.  129;  Francis  v. 
Washburn,  5  Hayw.  294;  Ebaugh  v. 
Mullinax,  34  S.  C.  364;  Curtis  v.  Ren- 
neker,  34  S.  C.  468.  No  title  can  be 
made  to  lands  on  a  sale  for  taxes  if 
personalty  is  not  sought  for:  Catter- 
lin  v.  Douglass,  17  Ind.  213.  See  Davis 
v.  Minge,  56  Ala.  121;  Abbott  v.  Ed- 
gerton,  53  Ind.  196;  Ward  v.  Mont- 
gomery, 57  Ind.  276;  Sharpe  v.  Dill- 
man,  77  Ind.  280;  Morrison  v.  Bank 
of  Commerce,  81  Ind.  335;  Volger  v. 
Sidener,  86  Ind.  545;  Johnson  v. 
Briscoe,  92  Ind.  367;  Pitcher  v.  Dove, 
99  Ind.  175;  Helms  v.  Wagner,  102  Ind. 
385;  Michigan  Mut.  L.  Ins.  Co.  v. 
Kroh,  102  Ind.  515;  St.  Clair  v.  Mc- 
Clure,  111  Ind.  467;  Commonwealth 
v.  Three  Forks  Coal  Co.,  95  Ky.  273; 
Wheeler  v.  Bramel  (Ky.),  8  S.  W.  Rep. 
199;  Johnson  v.  Hahn,  4  Neb.  139; 
Kittle  v.  Shervin,  11  Neb.  65;  Miller 
v.  Hurford,  13  Neb.  13;  Brown  v. 
Goodwin,  75  N.  Y.  409;  Kean  v. 
Kinnear,  171  Pa.  St.  639;  Simpson 
v.  Meyers,  197  Pa.  St.  522;  Hamer  v. 


Weber  County,  11  Utah  1, 16.  Omis- 
sion of  tax-collector's  oath  as  'to 
search  for  personalty  held  not  to  in- 
validate sale  where  realty  was  as- 
sessed to  "owner  unknown:"  Cary 
v.  Holmes,  109  Ala.  217.  Return  of  in- 
ability to  make  personal  taxes  out 
of  personalty  held,  under  statute,  not 
a  condition  to  sale  of  realty:  Iowa 
Land  Co.  v.  Douglas  County,  8  S.  D. 
491;  Danforth  v.  McCook  County,  11 
S.  D.  258.  In  some  states  prior  ex- 
haustion of  personalty  is  not  neces- 
sary: West  v.  Duncan,  42  Fed.  Rep. 
430;  Ward  v.  Gallatin  County  Com'rs, 
12  Mont.  23;  Lancaster  County  v. 
Rush,  35  Neb.  119.  See,  further, 
Frost  v.  Flick,  1  Dak.  131;  Stanly  v. 
Baird,  118  N.  C.  75;  Geer  v.  Brown, 
126  N.  C.  238 ;  Interstate  B.  &  L.  Assoc. 
v.  Waters,  50  S.  C.  459.  It  can  be  no 
objection  to  a  judgment  against  the 
land  for  taxes  that  the  collector  did 
"not  make  the  tax  out  of  the  per- 
sonalty, when  the  collector  did  dis- 
train personalty  ana  the  objector 
replevied  the  same  out  of  the  col- 
lector's hand:  Deerham  v.  People, 
67  111.  414  In  Illinois  a  tax-lien  is 
not  divested  by  an  officer's  failure  to 
make  due  return;  Union  Trust  Co. 
v.  Weber,  96  111.  346.  But  in  Michi- 
gan,  under  a  former  statute,  the 
township  treasurer's  failure  to  sub- 
scribe and  swear  to  his  return  of  de- 
linquent taxes  avoided  a  tax-title: 
Seymour  v.  Peters,  67  Mich.  415. 
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the  statute  may  indicate,  and  it  must  be  made  in  due  form  of 
law  and  at  the  proper  time.  A  return  made  prematurely  is 
void,1  though  it  be  but  a  single  day  before  the  time;  for.it 
shortens  to  that  extent  the  period  allowed  to  the  taxpayer  for 
making  payment  without  further  cost,  and  thus  deprives  him 
of  a  legal  right.2  So  a  return  is  void  which  fails  to  set  forth 
all  the  facts  that  the  statute  requires  shall  be  shown  by  it.' 
If  the  collector  is  required  to  demand  the  tax,  his  return,  it 
would  seem,  should  show  that  he  has  done  so;  if  he  is  required 
to  make  collection  by  distress  and  sale  of  goods,  if  any  can  be 
found  to  levy  upon,  there  should  be  such  a'  showing  of  diligent 
search  for  goods,  and  failure  to  find  them,  as  would  be  re- 
quired of  officers  to  whom  executions  are  committed  for  service. 
In  other  words,  the  return  should  show  full  and  complete  com- 
pliance with  all  the  conditions  which,  under  the  statute,  are  to 
precede  a  resort  to  the  land.4    Such  is  unquestionably  the  gen- 

though,  probably,  if  the  stat- 


eral  conclusion  of  the  authorities ; s 


iRonkendorf  v.  Taylor's  Lessee,  4 
Pet.  349;  Hickman  v.  Kemper,  35 
Ark.  505;  Bailey  v.  Haywood,  70 
Mich.  188. 

2  Flint  v.  Sawyer,  30  Me.  226;  Hobbs 
v.  Clements,  32  Me.  67.  The  return 
will  be  presumed  to  have  been  made 
at  the  proper  time  unless  the  con- 
trary appears:  Mix  v.  People,  81  111. 
118.  A  tax-deed  based  on  a  sale  for 
a  year  in  which  the  property  was  not 
returned  is  void:  Newkirk  v.  Fisher, 
72  Mich.  113.  Statutory  provisions 
requiring  tax-collectors  to  make  re- 
turns to  county  commissioners  for 
exoneration  on  or  before  a  day  desig- 
nated are  mandatory,  and  observ- 
ance of  them  is  a  condition  precedent 
to  the  right  to  sell  for  unpaid  taxes 
the  land  so  returned:  Vandemark  v. 
Phillips,  116  Pa.  St.  199. 

8  See  Trainor's  Succession,  27  La. 
An.  150,  for  an  analogous  ruling. 

4  Hughes  v.  Linn  County,  37  Or.  111. 
In  Tompkins  v.  Johnson,  75  Mich.  181, 
it  was  held  not  sufficient  for  the  mar- 
shal's certificate  to  recite  that  he 
could  find  no  personal  property  on 
the  premises,  where  the  person 
chargeable  had  personalty  in  another 


part  of  the  city  which  might  have 
been  but  was  not  levied  upon.  A  re- 
cital in  a  collector's  return  that, 
"  not  knowing  of  any  goods  or  chat- 
tels," etc.,  is  not  equivalent  to  a  re- 
turn that  none  could  be  found:  Jones 
v.  McLain,  23  Ark.  429.  But  it  is  suf- 
ficient, to  throw  the  burden  of  proof 
on  the  taxpayer,  to  show  that  there 
was  enough  of  personalty  to  satisfy 
the  tax.  But  where1  he  is  to  make 
his  return  from  "the  best  informa- 
tion he  could  obtain,"  he  is  himself 
the  judge  of  the  sufficiency  of  the  in- 
formation, and  the  return  is  prima 
facie  evidence  of  the  facts  stated: 
Andrews  v.  People,  75  111.  605.  Where 
a  collector'  of  taxes  returned  a  tax- 
warrant  with  defendant's  tax  uncol- 
lected, and  on  the  tax:bill  there  was 
the  notation,  in  lead-pencil,  "not 
pay,"  the  return  was  held  sufficient 
to  authorize  proceedings  supplement- 
ary to  execution  for  the  collection  of 
such  tax:  In  re  Veith,  165  N.  Y.  204. 
5  Belden  v.  State,  46  Tex.  103;  John- 
son v,  Hahn,  4  Neb.  139;  Thompson 
v.  BurhaEsltrl.  N.  Y.  52.  As  to  the 
requisites  of  a  return  in  Ohio,  see 
StambaughW.  Carlin,  35  Ohio  St.  209. 
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ute  were  to  prescribe  a  form  for  the  return,  which  was  some- 
thing less  full  than  would  otherwise  be  requisite,  a  return  in 
conformity  to  it  would  be  sufficient.1  But  the  decisions  are 
justly  very  rigid  in  requiring  conformity  to  the  statute  in  the 
substantial  matters  of  the  return,2  particularly  in  the  matter  of 
verification,  which,  if  omitted  or  legally  defective,  will  leave 
the  return  a  nullity.3  There  is  special  reason  for  particularity 
here,  since  the  return,  if  in  conformity  with  the  law,  is  not  only 
a  support  to  subsequent  proceedings,  but  is  evidence,  also,  in 
favor  of  the  officer  himself.4 


As  to  what  is  a  sufficient  showing  of 
the  names  of  owners  of  lands,  see 
Halsey  v.  People,  84  111.  89.  A  per- 
sonal demand  may  be  assumed  when 
the  officer  returns  that  "  he  has  not, 
upon  diligent  inquiry,  been  able  to 
discover  any  goods,"  etc.:  Dickison 
v.  Reynolds,  48  Mich.  158.  No  return 
of  "no  goods"  is  requisite  in  Georgia 
where  the  tax  to  be  levied  isless  than 
$100:  Plant  v.  Eichburg,  65  Ga.  64. 
Nor  does  such  a  return  seem  to  be  re- 
quired in  Maryland:  Dyer  v.  Boswell, 
39  Md.  465.  Nor  in  New  Jersey  in  re- 
spect to  the  taxes  of  Newark :  Martin 
v.  Carron,  26  N.  J.  L.  238;  State  v. 
Newark,  42  N.  J.  L.  38. 

1  Such  has  heen  the  ruling  of  the 
supreme  court  of  Illinois:  Taylor  v. 
People,  3Gilm.  349;  Job  v.  Tebbetts, 
5.  Gilm.  376,  383.  Judge  Pope,  the 
federal  district  judge,  held  other- 
wise: Mayhew  v.  Davis,  4  McLean, 
213. 

2Spellman  v.  Curtenius,  13  111.  409; 
Harrington  v.  Worcester,  6  Allen 
576;  Upton  v.  Kennedy,  36  Mich.  215; 
O'Connor  v.  Finnigan,  60  Minn.  455; 
Homer  v.  Cilley,  14  N.  H.  85;  Sharp 
v.  Johnson,  4  Hill.  92;  Tallman  v. 
White,  3  N.  Y.  66;  Harmon's  Lessee 
v.  Stockwell,  9  Ohio  94;  Hannell  v. 
Smith,  15  Ohio  134;  Van  Loon  v. 
Engle,  171  Pa.  St  157.  A  return  not 
made  in  the  time  prescribed  by  stat- 
ute, held  not  to  support  subsequent 
proceedings  to  forfeit  the  land :  Hop- 


kins v.  Sandidge,  31  Miss.  668,  676; 
Weir  v.  Kitchens,  53  Miss.  74;  Van- 
demark  v.  Phillips,  116  Pa.  St.  199. 
As  to  description  of  land  in  delin- 
quent tax-list,  see  People  v.  Rickert, 
159  111.  496;  Sholl  v.  People,  194  111. 
34;  Knight  v.  Alexander,  38  Minn. 
384. 

3  Miner'-s  Lessee  v.  McLean,  4  Mc- 
Lean 138;  Hogelskamp  v.  Weeks,  37 
Mich.  433;  Seymour  v.  Peters,  67 
Mich.  415;  Harmon's  Lessee  v.  Stock- 
well,  9  Ohio  94;  Cotzhausen  v.  Kaeh- 
ler,  42  WisL  332.  Want  of  a  venue 
held  fatal:  Thompson  v.  Burhans,  61 
N.  Y.  52.  The  omission  of  a  word 
where  the  error  is  manifest  will  be 
overlooked:  Scheiber  v.  Kaehler,  49 
Wis.  291.  The  omission  of  the  affi- 
davit required  to  the  roll  in  Louisi- 
ana does  not  vitiate  the  registry: 
Succession  of  Edwards,  33  La.  An. 
457.  Certificate  unnecessary  when 
not  required  by  statute:  Kane  v. 
Brooklyn,  114  N.  Y.  586. 

4  Bruce  v.  Holden,  21  Pick.  187; 
Banard  v.  Graves,  13  Met.  85;  State 
v.  Van  Every,  75  Mo.  530.  See  cases 
cited  ante,  pp.  445,  446.  In  Illinois 
the  return  is  prima  facie  evidence 
to  support  all  prior  proceedings:  See 
Durham  v.  People,  67  111.  414;  Karnes 
v.  People,  73  111.  274;  Buck  v.  Peo- 
ple, 78  111.  560;  Chiniquy  v.  People, 
78  111.  570;  Mix  v.  People,  81  111.  118; 
Pike  v.  People,  84  III.  80;  Mix  v.  Peo- 
ple, 86  111.  312;  Hosmer  v.  People,  96 
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Collection:  Summary  remedies  necessary.  Very  sum- 
mary remedies  have  been  allowed,  in  every  age  and  country, 
for  the  collection  by  the  government  of  its  revenues.1  They 
have  been  considered  a  matter  of  state  necessity.  Without  them 
it  might  be  possible  for  a  party  which  had  been  defeated  in  its 
efforts  to  obtain  possession  of  the  government  in  the  constitu- 
tional way,  to  cripple  the  government  for  the  time  being,  and 
possibly  to  break  it  up  altogether.  If  the  state  might  be  de- 
prived of  the  resources  for  continuing  its  existence  and  per- 
forming its  regular  functions  until  a  revenue  could  be  collected 
by  the  processes  provided  for  the  enforcement  of  debts  owing 
to  individuals,  it  would  be  continually  at  the  mercy  of  factions 
and  discontented  parties.  Obviously  this  could  not  be  toler- 
ated. It  has  been  shown  in  the  preceding  chapters  that  the 
protective  principles  of  the  common  law  are  not  supposed  to 
be  violated  by  a  resort  to  summary  proceedings  in  these  cases. 
Summary  processes  are  not  necessarily  unjust,2  though  they 


111.  58;  Frew  v.  Taylor,  106  111.  159; 
Mix  v.  People,  106  111.  425;  Braokett 
v.  People,  1J5  111.  29;  People  v.  Giv- 
ens,  123  111.  352;  Coal  Co.  v.  Baker, 
135  111.  545;  Mahany  v.  People,  138 
111.  311;  People  v.  Chicago  &  A.  R 
Co.,  140  111.  210;  Scott  v.  People,  142 
III.  291;  People  v.  Chicago  &  A.  R. 
Co.,  140  111.  210;  Walker  v.  People,  166 
111.  96:  Chicago  &  N.  W.  R  Co.  v. 
People,  183  III.  196,  193  III  539;  Peo- 
ple v.  Keener,  194  111.  16;  Sholl  v. 
People,  194  111.  24.  In  this  respect 
special  assessments  are  like  other 
taxes:  People  v.  Givens,  123  111.  352. 
The  delinquent  tax-list  in  North  Da- 
kota is  prima  facie  evidence  that  the 
taxes  appearing  thereon  are  valid: 
Emmons  County  v.  First  Nat.  Bank's 
Lands,  9  N.  D.  583.  It  is  constitu- 
tional to  make  a  return  prima  facie 
but  not  conclusive  evidence  of  delin- 
quency: Andrews  v.  People,  75  111. 
605;  Burbank  v.  People,  90  111.  554. 
As  to  the  conclusiveness  of  the  offi- 
cer's return,  see  also,  ante,  pp.  444,- 
446;  Davis  v.  Hare,  32  Ark.  356; 
Bowen  v.  Donovan,  32  Ind.  379.   -If 


the  collector  is  to  make  his  returns 
from  "  the  best  information  he  can 
obtain,"  he  is  the  sole  judge  of  the 
sufficiency  of  the  information:  An- 
drews v.  People,  75  111.  605. 

i  Cleveland,  C,  C.  &  St.  L.  R  Co.  v. 
Backus,  133  Ind.  513;  Pittsburgh,  C, 
C.  &  St.  L  R  Co.  v.  Backus,  133  Ind. 
625;  Leigh  v.  Green  (Neb.),  90  N.  W. 
Rep.  255,  259;  Wells  County  v.  Mc- 
Henry,  7  N.  D.  246.-  "  Very  summary 
remedies  may  be  used  in  the  collec- 
tion of  taxes  that  could  not  be  ap- 
plied in  cases  of  a  judicial  char- 
acter:" King  v.  Mullins,  171  U.  S. 
404.  "The  process  by  which  the 
property  of  the  citizen  is  taken  is 
of  a  somewhat  summary  character, 
although  quasi- judicial:  State  v. 
Thomas,  16  Utah  86.  See,  also,  Page 
v.  Claggett  (N.  H.),  51  AtL  Rep.  686. 

2  McMillen  v.  Anderson,  95  U.  S.  37. 
A  statute  providing  for  the  summary 
sale  of  land  for  the  non-payment  of 
interest  on  forfeited  or  back  taxes, 
or  as  a  penalty  for  non-payment,  of 
taxes,  is  constitutional:  Chambers  v. 
People,  113  I1L  509. 
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would  be  so  if  they  deprived  the  party  of  a  hearing,  or  if  they 
precluded  the  opportunity  for  a  patient  and  deliberate  examina- 
tion of  the  questions  upon  which  his  rights  depend,  before 
such  rights  could  be  finally  concluded  and  cut  off.  But  it  is 
not  the  design  of  legitimate  tax  legislation  to  do  this  in  any 
case.  It  may  depart  widely  in  its  methods  from  those  resorted 
to  for  the  enforcement  of  rights  at  the  common  law,  but  the 
fundamental  rules  of  justice  will  be  observed,  and,  in  theory 
at  least,  revenue  laws  will  be  careful  for  the  protection  of  indi- 
vidual rights. 

Methods  of  collection.  A  sovereignty  will  provide  such 
methods  for  the  collection  of  its  revenue  as  are  suitable  to  the 
various  taxes  laid,  and  its  discretion  is  only  limited  by  consti- 
tutional principles.1  The  method,  prescribed  by  statute  is  in 
general  exclusive,2  and,  unless  a  contrary  intent  can  be  gath- 


1  In  the  absence  of  constitutional 
restrictions,  the  sovereign  power  of 
the  state  may  be  exercised  almost 
without  limitation  in  determining 
how  taxes  shall  be  levied  and  col- 
lected: In  re  Page.  60  Kan.  842.  "No 
prerogative  of  sovereignty  is  of 
higher  importance  than  the  power 
of  taxation,  which  includes  the  col- 
lection, as  well  as  the  assessing,  of 
taxes:  "  Stevens  v.  New  York  &  O. 
M.  R.  Co.,  13  Blatch.  104.  Where  the 
power  exists  to  impose  a  tax  the 
means  to  be  adopted  for  its  collec- 
tion must,  within  reasonable  and  ra- 
tional limits,  be  a  question  for  the 
legislature  alone;  as  where  congress 
requires  a  memorandum  to  be  made 
of  each  sale  at  an  exchange  or 
board  of  trade:  Nicol  v.  Ames,  173 
U.  S.  509.  And  the  wisdom  or  policy 
of  the  method  adopted  for  collec- 
tion —  as  where  the  statute  author- 
izes arrest  for  not  performing  high- 
way labor  — is  for  the  legislature, 
not  for  the  courts:  Short  v.  State,  80 
Md.  392,  citing  Appleton  v.  Hop- 
kins, 5  Gray  530.  The  levying  and 
collecting  of  a  tax,  whether  state  or 
county,  is  a  matter  solely  of  statu- 


tory creation:  Einchman  v.  Morris, 
29  W.  Va.  673.  As  the  state  is  com- 
petent to  direct  the  mode  or  method 
by  which  taxes  are  collected,  the 
power  conferred  upon  the  sheriff  to 
collect,  without  special  authority 
from  the  assessor,  the  taxes  on  stock 
driven  into  the  state  for  grazing  pur- 
poses does  not  violate  the  owner's 
constitutional  rights:  Wright  v.  Stin- 
son,  16  Wash.  368.  The  act  of  re- 
ceiving or  collecting  taxes  is  an  offi- 
cial function  to  be  performed  only 
by  a  county  officer  invested  for  that 
purpose  with  a  part  of  the  sovereign 
power  of  the  state;  and  the  board  of 
supervisors  has  no  power  to  make  a 
contract  with  a  private  individual 
to  collect  license  taxes  for  a  com- 
pensation, and  such  compensation 
cannot  be  enforced  as  a  valid  tax 
against  the  county:  Ventura  County 
v.  Clay,  112  Cal.  65;  and  see  ante, 
p.  427. 

2  United  States  v.  Truck's  Adm'r, 
27  Fed.  Rep.  541,  28  Fed.  Rep.  846; 
People  v.  Ballerino,  99  Cal.  598;  Mon- 
tezuma Valley  Water-Supply  Co.  v. 
Bell,  20  Colo.  175;  Sturgis  v.  Flan- 
ders,   97    Mich.    546;    Croskerry    v. 
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ered  from  the  statute,  it  must  be  followed  strictly;1  for  the 
power  which  seeks  to  collect  a  tax  must  show  clear  authority 


Busoh,116  Mich.  288;  German  Amer- 
ican F.  Ins.  Co.  v.  Minden,  71  Minn. 
870;  State  v.  Snyder,  139  Mo.  549; 
Eichards  v.  Clay  County,  40  Neb.  45; 
Chappell  v.  Smith,  40  Neb.  579;  Fitz- 
gerald v.  Construction  Co.,  41  Neb. 
374;  McHenry  v.  Kidder  County,  8 
N.  D.  413;  Pierce  County  v.  Merrill, 
19  Wash.  175.  No  method  can  be 
substituted  for  the  statutory  method ; 
an  agreement  to  submit  to  a  court 
for  determination  the  question 
whether  property  seized  for  the  pay- 
ment of  taxes  is  liable  to  distress  is 
void,  since  it  is  not  authorized  by 
statute:  Brule  County  v.  King,  11 
S.  D.  294.  An  agreement  by  a  city 
attorney  that  a  suit  involving  the 
right  of  the  city  to  collect  a  tax 
shall  abide  the  result  of  another  suit 
to  which  the  city  is  not  a  party,  and 
,  of  which  it  has  no  control,  does  not 
bind  the  city;  the  sovereign  power 
of  taxation  which  the  state  permits 
the  city  to  exercise  cannot  be  lost 
in  this  way:  Board  of  Councilmen 
v.  Deposit  Bank  (Ky.),  60  S.  W.  Rep. 
19.  Where  the  law  imposing  a  tax 
provides  a  special  remedy  for  en- 
forcement, and  such  method  is  ille- 
gal, a  different  method  cannot  be 
substituted:  Omaha  v.  Harmon,  58 
Neb.  339.  A  statute  providing  for 
the  recovery  by  motion  of  claims  in 
favor  of  the  state  does  not  permit 
the  collection  in  that  manner  of 
taxes  against  a  railroad  company's 
property,  where  another  mode  has 


been  prescribed  for  such  collection: 
State  v.  Baltimore  &  6.  R.  Co.,  41 
W.  Va.  81.  The  mode  of  collecting 
taxes  being  prescribed  and  pointed 
out  by  statute,  a  county  cannot, 
until  the  statutory  remedies  have 
been  exhausted,  maintain  a  suit  in 
equity  to  enforce  the  recovery  of 
taxes:  Greene  County  Com'rs  v. 
Murphy,  107  N.  C.  36.  See  State  v. 
Georgia  Co.,  112  N.  C,  34.  A  court 
of  equity  has  not  jurisdiction  to  col- 
lect taxes  or  appoint  a  receiver  for 
that  purpose  where  the  treasurer 
has  the  exclusive  right  to  do  so  by 
distress  and  sale:  Pierce  County  v. 
Merrill,  19  Wash.  175.  See  Thompson 
v.  Allen  County,  115  U.  S.  558.  Where 
the  statutes  provided  that  taxes 
levied  on  real  estate  should  be  a  lien 
thereon,  and  that  the  county  treas- 
urer should  sell  the  land  at  auction 
to  satisfy  the  lien,  it  was  held  that 
an  action  at  law  or  a  suit  in  equity 
would  not  lie  to  enforce  collection: 
Montezuma  Valley,  etc.  Co.  v.  Bell, 
20  Colo.  175.  So,  in  Sturgis  v.  Flan- 
ders,  97  Mich.  546,  it  was  held  that 
the  remedy  provided  by  statute  for 
pursuing  by  sale  the  lien  created  on 
each  parcel  of  land  excluded  an  ac- 
tion for  taxes  returned  delinquent 
as  realty.  And  in  Philadelphia  v. 
Marklee,  159  Pa.  St.  515,  the  right  to 
sue  an  abutting  owner  in  assumpsit 
for  the  cost  of  street  paving  was  de- 
nied, the  statute  providing  no  rem- 
edy except  a  proceeding  in  rem.    A 


iMcChesney  v.  People,  148  111.  221; 
Alton  v.  Middleton's  Heirs,  158  111. 
442;  Merritt  v.  Kewanee,  175  I1L  537; 
German  American  F.  Ins.  Co.  v.  Min- 
den, 71  Minn.  870;  Richards  v.  Clay 
County,  40  Neb.  45;  Chappell  v. 
Smith,  40  Neb.  579;  Fitzgerald  v. 
Construction  Co.,  41  Neb.  374.  Where 
the  statute  expressly  provides   an 


adequate  remedy  by  which  collec- 
tion may  be  enforced,  it  should  be 
pursued.  If  a  county  treasurer  to 
whom  taxes  have  been  charged  per- 
sonally, fails  to  enforce  payment  in 
the  manner  and  within  the  time  pro- 
vided by  the  statute,  they  cannot 
afterwards  be  enforced  against  the 
land:  State  v.  Taggart,  148  Ind.  431. 
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to  do  so.1  Sometimes  the  state  may  have  in  its  own  hands  the 
means  of  enforcing  the  tax,  without  calling  upon  any  one,  as 
where  it  taxes  the  salaries  of  its  own  officers,  or  any  fund  or 
sum  of  money  in  its  own  treasury  to  be  paid  to  individuals;  in 
which  case,  under  appropriate  legislation,  the  tax  may  be  de- 
ducted before  payment  is  made. 

Farming  out  the  revenues.  This  is  a  method  suited  only  to 
arbitrary  governments  and  unenlightened  peoples.  It  may  be 
said  in  general  to  consist  in  putting  the  collection  of  the 
revenues  under  general  rules  for  the  determination  of  individual 
taxes,  but  without  any  specific  listing,  into  the  hands  of  con- 
tractors, who  are  to  return  to  the  treasury  a  certain  net  result, 
retaining  the  remainder  for  their  profit.  Such  a  system,  by 
making  it  the  personal  interest  of  those  who  are  to  administer 
the  tax-laws  to  render  them  as  productive  as  possible,  might 
increase  the  public  revenues  both  by  inducing  a  more  vigilant 
search  for  subjects  of  taxation,  and  by  insuring  more  strict  en- 
forcement of  collections;2  but  it  is  so  liable  to  abuse  and  op- 
pression as  generally  to  be  condemned.  In  America  it  would 
not  even  be  proposed,  much  less  tolerated.    And,  indeed,  any 

statute  giving  the  owner  of  property  remedy  for  the  collection  and  en- 
the  privilege  of  deducting  from  the  forcement  of  state  and  county  taxes, 
mortgage  the  amount  of  taxes  paid  such  remedy  restricts  only  the  oni- 
on the  mortgagee's  interest  is  cers  who  collect  the  revenue,  and 
merely  permissive,  and  does  not  pro-  not  the  state,  which  may  pursue 
hi  bit  an  action  to  recover  the  same:  other  methods  to  collect  the  tax: 
San  Gabriel  Valley  L.  etc.  Co.  v.  State  v.  Georgia  Co.,  112  N.  C.  34. 
Witmer  Bros.  Co.,  96  Cal.  623.  Where  The  state's  right  to  have  the  charter 
the  constitutional  method  of  collect-  of  a  domestic  corporation  declared 
ing  taxes  is  not  by  suit,  but  by  sum-  forfeited  on  its  failure  to  pay  taxes 
mary  seizure  and  sale  of  the  prop-  does  not  bar  its  right  to  bring  a 
erty  without  suit,  this  does  not  debar  creditor's  suit  for  the  taxes,  such 
judicial  aid  —  as  by  summary  rule  forfeiture  being  a  penalty  which  the 
compelling  delivery  —  in  reaching  state  may  insist  on  or  waive,  as  it 
and  uncovering  the  property  in  prefers.  The  fact  that  a  remedy  by 
order  that  it  may  be  so  seized  and  distress  is  given  will  not,  unless  the 
sold:  State  v.  Meyer,  41  La.  An.  436.  statute  is  explicit,  take  away  any 
It  has  been  held  that  a  statute  pun-  existing  right  to  collect  taxes  by 
ishing  by  fine  those  doing  business  suit:  Dubuque  v.  Railroad  Co.,  39 
without  license  does  not  exclude  a  Iowa  56. 

city's  suing  to  recover  such  license:  ~ l  Linton  v.  Childs,  105  Ga.  567. 
State  v.  Fleming,  112  Ala.  179.  /It  2On  this   account   Bentham   de- 
has   been   held   also   that   though  fended  it:  Works,  Edinburgh  ed., 
there  may  be  a  specific  statutory  vol.  2,  p.  241. 
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arrangement  making  the  collector  a  party  in  interest  as  to  the 
taxes  committed  to  him  is  contrary  to  the  policy  of  the  law.1 

Collection  through  third  persons.  For  the  most  part  the  taxes 
levied  by  the  states  are  collected  of  the  persons  taxed,  or  en- 
forced against  the  property  in  respect  to  which  they  are  im- 
posed. In  a  few  cases,  however,  in  which  such  a  course  could 
not  work  injustice,  the  state  may  reach  the  party  taxed  by  in- 
direction, and  collect  in  the  first  instance  from  some  one  else, 
who  in  turn  will  become  collector  from  the  person  on  whom 
the  tax  is  really  imposed.  The  reason  for  this  is,  that  in  such 
cases  it  is  more  convenient  to  the  state,  and  perhaps  makes 
more  certain  the  collection ;  and  it  could  be  resorted  to  only 
when  the  case  is  such  that  injustice  could  result  to  no  one.  A 
case  of  the  kind  is  where  a  tax  is  imposed  on  the  dividends  or 
other  receipts  of  shareholders  from  the  profits  of  corporations, 
or  upon  their  shares,  or  upon  the  interest  paid  by  indebted  cor- 
porations, and  where  the  corporation  is  required  to  make  the 
payment,  which  it  would  then  deduct  from  the  payment  to  be 
made  to  shareholders,  or  to  the  holders  of  the  evidences  of  in- 
debtedness.2   There  is  no  doubt  of  the  right  to  do  this,  except 

1  On  this  ground  a  special  contract  556;  New  Orleans,  v.  Louisiana  Sav. 
between  a  town  and  its  collector,  Bank,  etc.  Co.,  31  La.  An.  826;  Balti- 
whereby  the  latter,  in  consideration  more  v.  City  Passenger  R,  Co.,  51  Md. 
of  a  sum  of  money,  guaranteed  the  31 ;  Maltby  v.  Beading  B.  Co.,  52  Pa. 
former  against  loss  on  account  of  St.  140;  Commonwealth  v.  Lehigh 
unpaid  taxes,  was  held  void  in  Page  Valley  R.  Co.,  104  Pa.  St  89;  Com- 
v.  Claggett  (N.  H.),  51  Atl.  Eep.  686.  monwealth  v.  Del.  Div.  Canal  Co.,  123 
The  court  in  that  case  said:  "A  tax-  Pa.  St.  594;  Commonwealth  v.  Lehigh 
warrant,  with  its  peculiar  attributes,  Valley  R.  Co.,  139  Pa.  St.  429;  Corn- 
is  inseparable  from  the  public  for  monwealth  v..  New  York,  L.  E.  &  W. 
whose  sovereign  need  it  exists.  It  B  Co.,  129  Pa.  St.  463;  Commonwealth 
cannot  be  assigned,  with  the  taxes,  v.  Philadelphia  &  B.  C.  &  I.  Co.,  137 
to  whomsoever  will  pay  them,  nor  Pa.  St.  481;  Commonwealth  v.  New 
can  it  be  employed  by  the  collector  York,  L.  E.  &  W.  B.  Co.,  145  Pa.  St.' 
to  reimburse  him  for  taxes  he  has  38;  Commonwealth  v.  Pennsylvania 
been  compelled  to  pay  for  others,  Salt  Manuf.  Co.,  145  Pa.  St.  53;  Com- 
whether  in  fulfilment  of  a  special  monwealth  v.  Delaware  &  H.  Canal 
contract  of  guaranty  with  the  town,  Co.,  150  Pa.  St.  245;  Commonwealth 
or  to  answer  for  his  official  default."  v.  WilkesBarre  &  S.  R  Co.,  168  Pa.  St. 
SEailroad  Co.  v.  Jackson,  7  Wall.  614;  Commonwealth  v.  Lehigh  Val- 
262;  National  Bank  v.  Common-  ley  R  Co.,  186  Pa.  St.  235;  South  Nasti- 
wealth,  9  Wall.  353;  United  States  v.  ville  St  R  Co.  v.  Morrow,  3  Pickle 
Railroad  Co.,  17  Wall.  322;  Cell's  Gap  406;  St.  Albans  v.  National  Car  Co., 
R.  Co.  v.  Pennsylvania,  134  U.  S.  232;  57  Vt.  68;  Union  Bank  v.  Richmond, 
-    Ottawa  Glass  Co.  v.  McCaleb,  81  111.  94  Va.  316.    In  Haight  v.  Bailroad 
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as  to  payments  to  be  made  to  non-residents,  nor  even  as  to  them 
if  the  statute  under  which  their  interests  were  acquired  pro- 


Co.,  6  Wall.  15,  it  was  held  that  a 
covenant  by  the  corporation  issuing 
the  bond  to  pay  the  interest  "  with- 
out any  deduction  to  be  made  for  or 
in  respect  of  any  taxes,  charges,  or 
assessments,"  did  not  relieve  the  bond- 
holder  from  the  deduction  of  .the 
federal  five  per  cent.  tax.    Statute 
requiring  treasurers  of  corporations 
to  deduct  '•  three  mills  on  every  dol- 
lar of  the  interest  paid  "  is  to  be  con- 
strued  as  requiring  the  tax  to  be 
deducted  "off  the  interest    paid:" 
Commonwealth    v.    Delaware    Div. 
Canal  Co.,  123  Pa.  St.  594.   Although 
statute  makes  it  the  duty  of  the 
"  treasurer  "  of  each  private  corpora- 
tion to  deduct  a  certain  percentage, 
on  the  payment  of   interest  on  the 
corporation's  bonds,  and  to  return 
the  same  into  the  state  treasury,  yet 
on  his  failure  to  do  so  the  account 
for  the  tax  is  properly  settled  against 
the    corporation    itself;    Common- 
wealth v.  Delaware  &  H.  Canal  Co., 
150  Pa.  St.  245.    As  to  resettlement 
of  corporation's  account  for  tax  on 
capital  stock,  see  Commonwealth  v. 
People's  Traction  Co.,  183  Pa.  St.  405. 
For  Pennsylvania  cases  bearing  on 
corporate  liability  for  neglecting  to 
collect  the  tax,  and  on  the  showing, 
or    failure   to    show,  what  part  of 
corporation's  indebtedness  is  held  by 
residents,  see  Commonwealth  v.  Ches- 
ter, 123  Pa.  St.  626;  Commonwealth 
v.  Lehigh  Valley  E.  Co.,  129  Pa.  St. 
429;  Common  weal  tn  v.  Pennsylvania 
Salt  Manuf.  Co.,  145  Pa.  St.  53;  Com- 
monwealth v.  New  York,  L.  E.  &  W. 
E.  Co.,  145  Pa.  St.  57;  Commonwealth 
v.  People's  Passenger  R  Co.,  183  Pa. 
St.  353;  Commonwealth  v.  Lehigh 
Valley  R  Co.,  186  Pa.  St.  235.    What 
constitutes  a  payment  of  interest  by 
the  corporation,  so  as  to  render  it  lia- 
ble for  paying  the  tax:    Common- 
wealth v.  Philadelphia  &  R  C.  &  L 
53 


Co.,  137  Pa.  St.  481 ;  Commonwealth 
v.  Philadelphia  &  R  C.  &  I.  Co.,  145 
Pa.  St.  283;  Commonwealth  v.  Phila- 
delphia &  R  E.  Co.,  150  Pa.  St.  312. 
It  was  held  in  South  Nashville  St.  E. 
Co.  v.  Morrow,  supra,  that  a  Tennes- 
see statute  undertaking  to  convert 
corporations  into  agencies  for  the 
collection  of  taxes  laid  upon  their 
bondholders  was  so  faulty,  defective, 
and  onerous  as  to  be  impracticable 
and  void.  In  Maryland  an  action  lies 
directly  against  the  corporation  to 
enforce  the  tax:  American  Coal  Co. 
v.  Allegany  County,  59  Md.  185.    In 
'Kansas,  however,  the  statute  does 
not  authorize  levy  against  a  bank  to 
compel    payment    from  delinquent 
stockholders:  First  Nat.  Bank  v.  Ly- 
man, 59  Kan.  410.  And  a  bank  is  not 
to  be  held  liable  for  the  tax  on  its 
shares  of  stock  which  it  should  pay 
as  the  agent  of  the  shareholders,  un- 
less it  has  money  or  property  belong- 
ing to  the  delinquent  shareholders: 
Farmers'  &  T.  Nat.  Bank  v.  Hoffman, 
93  Iowa  119.  So,  when  the  shares  are 
taxed  as  such,  though  the  tax  is  to 
be  paid  by  the  corporation,  such  tax 
cannot,  it  seems,  be  enforced  against 
the  assets  of  the  corporation  after  the 
corporation  has  become  insolvent: 
Boston  v.  Beal,  55  Fed.  Eep.  26;  Sta- 
pylton  v.  Thaggard,  91  Fed.  Eep.  93, 
'33  C.  C.  A.  353;  Lionberger  v.  Eowse, 
43  Mo.  67;  Eelfe  v.  Life  Insurance  Co., 
11  Mo.  App.  374.  See  Hewitt  v.  Trad- 
ers' Bank,  18  Wash.  326;  Bramel  v. 
Manring,  18  Wash.  421.    It  was  held 
in  Boston  &  A.  E.  Co.  si.  Mercantile 
T.  &  D.  Co.,  82  Md.  535,  that  under  a 
statute  providing  that  taxes  assessed 
on  the  shares  of  a  corporation  should 
be  levied  against  and  collected  from 
the  corporation,  taxes  so  levied  be- 
come a  debt  due  from  the  corpora- 
tion which  is  not  affected  by  the 
corporation's   insolvency  occurring 


834: 


COLLECTION   OF   TAX. 


[OH.  XIV. 


vided  for  the  levying  and  collecting  of  taxes  in  that  manner.1 
Other  instances  are  where  a  tax  is  required  to  be  paid  by  the 
lessee  of  a  railway  operated  under  a  lease,  the  amount  of  which 
tax  may  be  deducted  from  the  rent,2  or  where  the  person  hav- 
ing the  custody  of  distilled  spirits  is  obliged  to  pay  the  tax 
thereon,  he  being  given  a  lien  on  them  for  what  he  so  pays.8 

'  Collection  by  order  of  court.  A  court  having  in  its  charge 
or  under  its  control  a  fund  or  other  property  upon  which  taxes 
are  due,  will,  as  the  representative  of  the  sovereignty,  direct 
them  to  be  paid  without  raising  any  question  of  the  means  of 
enforcement  by  process,4  and  before  all  other  claims  except 
judicial  costs.5    Thus,  upon  proper  application  and  suitable 


after  such  taxes   become  due  and 
payable.   , 

,  1  Miho.t  v.  Railroad  Co.,  18  Wall. 
276;  Muskegon  v.  Lange,  104  Mich. 
19,  23,  24.  See  State  v.  Travelers' 
Ins.  Co.,  70  Conn.  590, 73  Conn.  255. 

2  Vermont  &  C.  R.  Co.  v.  Vermont 
Central  Co.,  63  Vt.  1. 

3  Fowble  v.  Kemp,  92  Md.  630. 

*  Du  Puy 's  Succession,  33  La.  An.  258. 
Property  in  the  custody  of  the  law 
cannot  be  seized  or  sold  for  taxes:  Ex 
parte  Tyler,  149  U.  S.  164;  Virginia, 
etc.  Co.  v.  Bristol  Land  Co.,  88  Fed. 
Rep.  134;  McRuev.  Bowers  Dredging 
Co.,  90  Fed.  Rep.  360;  Yuba  County 
v.  Adams,  7  CaL  35;  Palmer  v.  Pet- 
tingill  (Idaho),  55  Pac.  Rep.  653; 
Prince  George  County  v.  Clarke,  36 
Md.  206.  It  was  held  in  Woodward 
v.  Ellsworth,  4  Colo.  580,  that  unless  a 
lien  has  attached  to  specific  property 
of  a  national  bank  by  virtue  of  a  tax 
levied  thereon  prior  to  the  bank's  in- 
solvency, a  collector  cannot  enforce 
payment  by  seizing  personalty  in 
the  receiver's  hands.  A  tax-collect- 
or's constructive  seizure  of  property 
held  under  an  attachment  from  a 
federal  court  was  held  good  ,after 
such  attachment  had  been  dissolved : 
Bristol  v.  Murff,  49  La.  An.  357.  A 
personal  tax  assessed  against  a  cor- 
poration cannot  be  collected  in  an 


action  or  a  proceeding  against  the 
corporation's  receiver  personally: 
State  v.  Red  River  Valley  Elevator 
Co.,  69  Minn.  131.  Except  in  ah 
equitable  proceeding,  and  upon  proof 
that  they  have  assets  of  the  railroad 
in  their  hands  or  have  diverted  its 
revenues,  taxes  against  a  railroad  are 
not  collectible  from  receivers  who 
had  the  control  and  management  of 
the  property  during  the  years  4or 
which  such  taxes  were  assessed,  as 
a  part  of  the  system  owned  by  the 
company  for  which  they  are  receiv- 
ers, but  whose  connection -with  that 
particular  road  has  ceased:  Comer 
v.  Polk  County,  81  Fed.  Rep.  921, 
27  C.  C.  A.  1.  Though  lands  are 
constructively  in  the  possession  of 
a  receiver  of  a  federal  court,  as  a 
part  of  the  assets  of  an  insolvent  cor- 
poration, one  who  has  bought  such 
lands  at  a  tax-sale  may  demand  and 
receive  a  deed  therefor:  Whitehead 
v.  Farmers'  L.  &  T.  Co.,  98  Fed.  Rep. 
10,  3Q  C.  C.  A.  34. 

s  Ex  parte  Tyler.  149  IT.  S.  164; 
Georgia  v.  Atlantic,  etc.  R  Co.,  3 
Woods  434;  First  Nat.  Bank  v.  Ewing, 
103  Fed.  Rep.  168.  Priority  of  pay- 
ment is  a  preference  in  the  appropri- 
ation of  the  proceeds  of  a  debtor's 
property.  As  it  puts  the  taxes  ahead 
of  other  claims  it  is  near  of  kind  to 
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proof,  a  receiver  will  be  ordered  to  satisfy  a  tax  assessed  against 
the  property  in  his  hands,1  and  a  like  direction  will  be  made 
in  other  cases  where  funds  are  held  subject  to  the  authority  of 
a  court.2  In  Maryland  it  is  provided  by  statute  that  when- 
ever property  is  sold  by  any  ministerial  officer  under  judicial 
process  or-  otherwise,  all  sums  in  arrear  for  taxes  from  the 
owner  shall  first  be  paid.3 


a  lien,  and  may  be  called  a  quasi- 
lien:  Degner  v.  Brown,  74  Md.  144. 

1  See  Savannah  v.  Jesup,  106  U.  S. 
563;  Union  Trust  Co.  v.  Illinois  M.  R 
Co.,  117  TJ.  S.  434;  Ex  parte  Tyler, 
149  U.  S.  164;  McRue  v.  Bowers 
Dredging  Co.,  90  Fed.  Rep.  360;  First 
Nat  Bank  v.  Ewing,  103  Fed.  Rep. 
168;  Lamkin  v.  Baldwin,  etc.  Co.,  72 
Conn.  57 ;  Palmer  v.  Pettingill  (Idaho), 
55  Pac.  Rep.  553;  Greeley  v.  Provi- 
dent Sav.  Bank,  98  Mo.  458;  Duryee  v. 
United  States  Credit  System  Co.,  55 
N.  J.  Eq.  311;  Central  Trust  Co.  v. 
New  York  Q  &  N.  R  Co.,  110  N.  Y. 
250;  Athens  County  Treasurer  v.  Dale, 
60  Ohio  St.  180.  Where  a  receiver  is 
cited  to  show  cause  why  taxes  on  the 
property  in  his  hands  should  not  be 
paid,  it  is  "  good  and  sufficient  cause," 
that  he  has  sold  the  property,  which 
was  realty,  by  the  court's  order,  and 
that  the  purchaser  has  taken  it  sub- 
ject to  the  taxes:  Stoner  v.  Bitters, 
151  Ind.  175.  If  receivers  bave  not 
returned  for  taxation  property  held 
by  them,  the  claim  for  taxes  is  not 
barred  by  an  order  limiting  the  time 
for  presenting  claims:  Walters  v. 
Western  &  A.  R  Co.,  68  Fed.  Rep. 
1002.  Where  a  corporation's  receiver 
pays  in  full  the  interest  on  its  bonded 
debt  without  deducting  the  tax  im- 
posed on  such  interest,  the  liabil- 
ity for  the  same  continues:  Com- 
monwealth v.  Philadelphia  &  R  C. 
&  I.  Co.,  137  Pa.  St.  481.  As  to 
payment  of  taxes  by  the  receiver 
of  the  mortgaged  property  of  an  in- 
solvent corporation,  see  First  Nat. 
Bank  v.  Illinois  Steel  Co.,  174  111.  140. 


Liability  of  receiver  of  insolvent 
bank  for  taxes:  Hewitt  v.  Traders' 
Bank,  18  Wash.  326.  The  Iowa  stat- 
ute making  taxes  a  preferred  claim 
in  case  of  an  assignment  for  the 
benefit  of  creditors  does  not  apply  to 
personal  property  which  has  passed 
into  a  receiver's  hands  pending  lit- 
igation concerning  the  priority  of 
liens  sufficient  to  absorb  it:  Howard 
County  v.  Strother,  70  Iowa  593,  71 
Iowa  683.  A  receiver  should  be  al- 
lowed credit  for  valid  taxes  paid  by 
him,  even  though  he  paid  them  with- 
out authority  previously  obtained: 
In  re  Mont  Alto  Iron  Co.  (Pa.),  34 
Atl.  Rep.  638;  Hamacker  v.  Com- 
mercial Bank,  95  Wis.  359. 

2  Payment  of  taxes  on  personalty 
by  preference  out  of  the  proceeds  of 
an  insolvent's  movable  property  is 
rightly  ordered:  Mullanv.  Creditors, 
39  La.  An.  397.  As  to  reaching,  by 
order  of  court,  funds  in  an  assignee's 
hands,  see  Johnson's  Petition,  104  111. 
50;  Loeber  v.  Leininger,  175  111.  484. 
Milwaukee  v.  Momsen,  89  Wia  351. 
Order  directing  payment  of  collat- 
eral-inheritance tax:  In  re  Miller, 
110  N.  Y.  216. 

3  See  Perkins  v.  Gaither,  70  Md.  134; 
Degner  v.  Brown,  74  Md.  144.  Taxes 
on  a  stock  of  goods,  part  of  which 
has  been  attached  and  sold,  must  be 
paid  out  of  the  proceeds  of  sale  not- 
withstanding a  claim  that  they 
should  be  collected  in  whole  or  in 
part  from  the  residue  of  the  stock 
which  has  been  attached  and  sold  in 
another  suit  brought  in  a  different 
court:  Degner  v.  Brown,  74  Md.  144. 
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Collection  ly  personal  action.  It  has  been  shown  in  preced- 
ing pages  that  taxes  are  not  debts  in  the,  ordinary  sense,  and 
that  therefore  an  action  will  not  in  general  lie  to  recover 
them.1  This  rule  is  not,  however,  universal;  for  sometimes 
the  implication  of  an  intent  to  give  a  remedy  by  suit  may  be 
so  strong  as  to  be  conclusive ;  as  where  the  statute  provides 
for  a  tax,  but  is  silent  as  to  the  method  of  collection.2    Some- 


The  same  case  holds  that  city  as  well 
as  state  taxes  have  priority  under 
the  statute.  And  in  Perkins  v. 
Gaither,  70  Md.  134,  it  was  held  that 
the  statute  does  not  deprive  one  of 
the  right  of  resisting  the  payment  of 
a  tax  which,  having  been  levied  more 
than  four  years  before  the  sale,  is 
barred. 

'■Ante,  pp.  17-19.  In  some  juris- 
dictions, however,  a  tax  is  regarded 
as  a  debt  for  which,  in  the  absence 
of  some  express  or  implied  prohibi- 
tion in  the  written  law,  a  personal 
judgment  may  be  recovered,  even 
though  the  statute  prescribes  spe- 
cific modes  of  collection:  see  Nash- 
ville v.  Cowan,  10  Lea  209;  State  v. 
Memphis  &  C.  R.  Co.,  14  Lea  56; 
State  v.  Evansville  Sav.  Bank,  16 
Lea  111;  Henrietta  v.  Eustis,  87 Tex. 
14  See,  also,  Torrey  v.  Willard,  55 
Hun  78.  And  in  some  states  the 
laws  provide  that  taxes  are  to  be 
deemed  debts  and  shall  be  sued  for 
as  such:  see  State  v.  Travelers'  Ins. 
Co.,  70  Conn.  590;  Boody  v.  Watson, 
64  N.  H.  162.  It  is  held  in  Turn- 
pike Com'rs  v.  Louisville  &  N.  R.  Co. 
(Ky.),  1  S.  W.,  Rep.  671,  that  the  as- 
sessment or  collection  of  taxes  is 
not  an  inherent  power  of  the  judi- 
ciary, and  that  where  suit  for  a  tax 
is  not  authorized  by  statute  it  can- 
not be  maintained. 

2  State  v.  Snyder,  139  Mo.  549.  See 
Perry  County  v.  Railroad  Co.,  58  Ala. 
546;  Anniston  v.  Southern  R  Co., 
112  Ala.  557;  Worthen  v.  Quinn,  52 
Ark.  82;  San  Francisco  Gas  Co.  v. 
Brick  well,  62  Cal.  641;  State  v.  New 


*York,  N.  H.  &  H.  R.  Co.,  60  Conn. 
326;  Haas  v.  Misner,  2  Idaho  174; 
Dubuque  v.  Illinois  Central  R  Co., 
39  Iowa  56;  Burlington  v.  Burling- 
ton. &  M.  R  Co.,  41  Iowa  134;  Mar- 
shall County  v.  Knoll,  102  Iowa  573; 
Slack  v.  Ray,  26  La.  An.  674;  Irwin's 
Succession,  33  La.  An.  63;  Reed  v. 
His  Creditors,  39  La.  An.  115;  Balti- 
more v.  Howard,  6  H.  &  J.  383; 
Eyke  v.  Lange,  104  Mich.  26;  State 
v.  Severance,  55  Mo.  378;  State  v. 
Tittman,  103  Mo.  569;  Humboldt 
County  v.  Lander  County,  24  Nev. 
461;  Gatling  v.  Com'rs,  92  N.  C.  536; 
Mayor  v.  McKee,  2  Yerg.  167;  Rut- 
ledge  v.  Fogg,  3  Cold.  554;  Memphis 
v.  Looney,  9  Baxt.  130;  State  v. 
Williams,  8  Tex.  384:  Houston,  eta 
R  Co.  v.  State,  39  Tex.  149.  Terri- 
tory v.  Reyburn,  McCahon  134.  The 
state  may  maintain  an  action  against 
a  city  to  recover  taxes  upon  its 
wharf  property,  as  such  property 
cannot  be  seized  and  sold  by  a  tax- 
collector:  Commonwealth  v.  Louis- 
ville (Ky),  47  S.  W.  Rep.  865.  So  a 
county  treasurer  can  replevy  prop- 
erty to  enforce  a  tax-lien  thereon, 
where  the  property  is  in  a  third  per- 
son's possession;  there  being  no  stat- 
utory remedy ( in  such  case:  Reyn- 
olds v.  Fisher,  43  Neb.  172.  A  statute 
providing  for  the  collection  of  a  tax 
upon  bank  stock  by  means  of  a  pro- 
ceeding in  rem  against  the  stock 
itself,  or  by  means  of  a  warrant,  was 
held  not  to  exclude  an  action  by 
the  tax-receiver,  the  remedies  men- 
tioned being  inadequate,  standing' 
alone:  McLean  v.  Myers,  134  N.  Y. 
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times,  also,  a  right  to  bring  suit  is  expressly  given,1  and  where 
it  is  the  statute  must  be  followed'  closely,  and  any  conditions 


480.  It  was  hel  d  in  State  v.  Tittman, 
103  Ma  569,  that  taxes  against  the 
personal  estate  of  '&■  decedent, 
whether  they  accrued  before  or  after 
his  death,  are  "  demands  "  which  it 
is  the  administrator's  duty  to  pay 
without  presentation  or  allowance, 
and  for  which,  if  he  fails  to  pay  for 
them,  an  action  may  be  maintained. 
Taxes  against  a  decedent's  estate  in 
Maine  are  a  preferred  claim,  and 
may  be  collected  by  action  without 
being  proved  before  commissioners: 
Bulfinch  v.  Benner,  64  Me.  404.  It 
is,  however,  held  in  Millett  v.  Early, 
16  Neb.  266,  that  where  by  statute 
taxes  are  to  be  collected  as  in  case 
of  execution,  a  claim  in  the  case  of 
a  tax  against  an  estate  must  be  pre- 
sented for  allowance. 

1  This  may  be  done  even  as  to  taxes 
laid  before  the  enactment  of  the  stat- 
ute giving  the  right:  York  v.  Good- 
win, 67  Me.  260.  A  statute  author- 
izing the  recovery  by  suit  of  invalid 
assessments  was  held  not  to  be  an 
usurpation  of  judicial  authority  as 
overturning  past  decisions  of  the 
courts:  Nottage  v.  Portland,  35  Or. 
539.  Statute  authorizing  city  to  col- 
lect taxes  by  suit  held  to  give  a 
remedy  concurrent  with  existing 
summary  method  of  collection  by  dis- 
traint, neither  excluding  the  other: 
Greer  v.  Covington,  83  Ky.  410.  Stat- 
utory remedy  for  collection  of  city 
taxes  by  action  in  city's  name  held 
to  be  cumulative,  and  not  to  impair 
right  to  maintain  action  therefor  in 
name  of  state:  State  v.  Cummings, 
151  Mo.  49.  The  right  to  bring  suit 
is  not  taken  away  by  a  new  consti- 
tutional provision  for.  collection  in 
another  mode  so  long  as  the  statutes 
which  allow  suit  remain  unrepealed: 
New  Orleans  v.  Wood,  34  La.  An.  732; 
Saloy  v.  Woods,  40  La.  An.  585.  A 
county  may  sue  to  recover  taxes  paid 


into  its  treasury  and  illegally  re- 
funded by  its  officers:  Polk  County 
v.  Sherman,  99  Iowa  60.  A  statute 
giving  a  suit  for  taxes  against  any 
one  who  should  remove  out  of  the 
precinct  after  assessment  applied  to 
the  case  of  one  who  left  with  the 
intention  of  returning  after  six 
months:  Houghton  v.  Davenport,  23 
Pick.  235.  But  one  cannot  be  made 
liable  for  a  tax  assessed  after  he  has 
removed  from  the  municipality,  even 
though  the  vote  granting  the  money 
was  had  while  he  was  a  resident: 
Ware  v.  First  Parish,  8  Cush.  267.  As 
to  proceedings  against  non-residents, 
see,  also,  McLean  v.  Myers,  134  N.  Y. 
480;  New  York,  etc.  E.  Co.  v.  Lyon, 
16  Barb.  651;  Dawson  v.  Croisan,  18 
Or.  431.  An  action  at  law  will  not 
lie  against  the  cashier  of  a  national 
bank  who-fails  to  pay  the  tax  im- 
posed upon  the  shares  of  the  bank's 
capital  stock;  but  an  action  will  lie 
against  the  bank  for  the  collection 
of  such  tax:  Muskegon  v.  Lange,  104 
Mich.  19;  Eyke  v.  Lange,  104  Mich. 
26.  In  Illinois,  where  there  has  been 
a  forfeiture  of  lands  for  taxes  due 
thereon,  an  action  of  debt  lies,  under 
the  statute,  against  the  owner  of  the 
land  to  recover  such  taxes :  Sanderson 
v.  La  Salle,  117  111.  171;  Carrington  v. 
People  (111.),  63  N.  E.  Rep.  163. 
Further  as  to  the  statutory  right  to 
collect  taxes  by  suit,  see  Savings 
Bank  v.  United  States,  19  Wall.  227; 
State  v.  Adler,  123  Ala.  87;  San  Luis 
Obispo  County  v.  White,  91  Cal.  432; 
Los  Angeles  County  v.  Ballerino,  99 
Cal.  593;  People  v.  Ballerino,  99  Cal. 
598;  San  Diego  County  v.  Southern 
Pac.  R.  Co.,  108  Cal.  46:  Meyer  v. 
Burritt,  59  Conn.  117 ;  Hart  v.  Tiernan, 
59  Conn.  521;  Dalby  v.  People,  124  111. 
66;  Johnston  v.  Louisville,  11  Bush 
527;  Central  R.  &  B.  Co.  v.  Common- 
wealth(Ky.),  49  S.  W.  Rep.  456;  Somer- 
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which  are  named  must  be  observed.1    Taxes  assessed  upon 
lands  cannot  be  collected  by  a  personal  action  against  the 


set  v.  Somerset  Bank  (Ky.),  60  S.  W. 
Eep.  5;  Louisville  Bridge  Co.  v.  Louis- 
ville (Ky.),  65  S.  W.  Rep.  814 ;  Campbell 
County  v.  Newport  &  C.  Bridge  Co. 
(Ky.),  66  S.  W.  Eep.  536;  State  v. 
Meyer,  41  La.  An.  486;  Eivers  v.  New- 
Orleans,  42  La.  An.  1196;  Lord  v.' 
Parker,  83  Me.  530;  Rockland  v. 
Ulmer,  89  Me.  381;  Auditor-General 
v.  Lake  George  &  M.  R  Co.,  82  Mich. 
426;  Eyke  v.  Lange,90  Mich.  592, 104 
Mich.  26;  Bangor  T'p  v.  Smith  Transp. 
Co.,  112  Mich.  601;  Deerfield  T'p  v. 
Harper,  115  Mich.  678;  Menominee  v. 
Martin  Lumber  Co.,  119  Mich.  201; 
State  v.  Adler,  68  Miss.  487;  State  v. 
Hill,  70  Miss.  106 ;  State  v.  Fragiacano, 
70  Miss.  799;  Yazoo  &  M.  V.  R  Co. 
v.  West,  78  Miss.  789;  State  v.  Hamil- 
ton,  94  Mo.  544;  State  v.  Tittman,  103 
Mo.  569;  St.  Joseph  v.  Kansas  City, 
St.  J.  &  C.  B.  E  Ca,  118  Mo.  671; 
Mexico  v.  Can  thorn,  25  Mo.  App.  285; 
Hoover  v.  Engles  (Neb.),  88  N.  W.  Rep. 
869;  Shriver  v.  Cowell,  92  Pa.  St.  262; 
Philadelphia  v.  Hiester,  142  Pa.  St. 
39;  State  v.  Tennessee  Coal,  I.  &  E. 
Co.,  94Tenn.  295;  Henrietta  v.  Eustis, 
87  Tex.  14;  Kerr  v.  Woolley,  3  Utah 
456. 

1  Du  Bignon  v.  Brunswick,  106  Ga. 
317;  Bordages  v.  Higgins,  1  Tex.  Civ. 
App.  43.  Where  the  statute  provides 
that  suit  may  be  brought  for  taxes 
that  have  remained  for  a  certain 
time  unpaid,  suit  cannot  be  brought 
earlier:  Ricker  v.  Brooks,  155  Mass. 
400;  State  v.  Robyn,  92  Mo.  395.  As 
to  the  necessity  of  having  a  certain 
return  or  verified  statement  of  un- 
paid taxes  before  suit  can  be  brought, 
see  San  Diego  County  v.  California 
South.  Pac.  R  Co.,  65  CaL  282;  McCal- 
lum  v.  Bethany  T'p,  42  Mich.  457; 
Port  Huron  T'p  v.  Potts,  78  Mich.  435; 
Muskegon  v.  Martin  Lumber  Co.,  86 
Mich.  625;  Bangor  T'p  v.  Smith 
Transp.   Co.,  106  Mich.  223;  North- 


western C.  &  L  Co.  v.  Scott,  123 
Mich.  357;  Duff  v.  Neilson,  90  Mo.  93. 
Issue  and  return  of  warrant  unsatis- 
fied, held  not  a  condition  precedent 
to  action  for  delinquent  personalty 
tax:  McLean  v.  Myers,  134  N.  Y.  480. 
^Non-residence  of  delinquent  taxpayer 
as  a  condition  precedent:  Chrig- 
strom  v.  McGregor,  74  Hun  343.  As 
to  direction  by  the  proper  author- 
ities to  begin  suit,  see  Cape  Elizabeth 
v.  Boyd,  86  Me.  317;  Orono  v.  Emery, 
86  Me.  362;  Rockland  v.  Ulmer,  87 
Me.  357;  Wellington  v.  Small,  89  Me. 
155;  Charleston  v.  Lawry,  89  Me.  582; 
Dallas  Title,  etc.  Co.  v.  Oak  Cliff,  8 
Tex.  Civ.  App.  217.  As  to  demand, 
before  bringing  suit,  that  tax  be  paid, 
see  Hart  v.  Tiernan,  59  Conn.  521; 
Kentucky  Central  R.  Co.  v.  Pendle- 
ton County  (Ky.),  2  S.  W.  Eep.  176; 
Parks  v.  Cressey,  77  Me.  54;  Rockland 
v.  Ulmer,  87  Me.  357;  Miller  v.  Davis, 
88  Mo.  454;  Dover  v.  Maine  Water 
Co.,  90  Me.  1,80;  McLean  v.  Manhat- 
tan Medifiine  Co.,  54  N.  Y.  Super.  Ct 
371 ;  Austin  v.  Westchester  TeL  Co., 
8  Misc.  Eep.  11,  27  N.  Y.  Supp.  77. 
Sufficiency  of  demand  before  action 
brought  for  taxes  on  withheld  prop- 
erty: Bell  v.  Stevens  (Iowa),  90  N.  W. 
Eep.  87.  Where  the  statute  provided 
a  special  remedy  for  the  collection  of 
a  personal  tax  by  suit,  and  a  mode  of 
reviewing  the  judgment,  it  was  held 
that  the  party  was  confined  to  this 
mode  of  review:  Washington  County 
v.  German  American  Bank,  28  Minn. 
360.  It  was  held  in  Menominee  v. 
Martin  Lumber  Co.,  119  Mich.  201, 
that  although  the  city  treasurer's 
power  is  limited  by  the  statute  to  the 
person  "to  whom  the  tax  is  assessed," 
a  city  may  recover  against  the  owner 
of  personalty  which  has  been  as- 
sessed for  a  valid  tax  to  the  wrong 
person. 
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owner  unless  they  are  by  law  made  a  charge  against  him.1  In 
some  states  it  has  been  held  that  a  tax  may  be  collected  by 
garnishing  the  creditor  of  the  delinquent.2 

The  requisites  of  the  pleadings  in  suits  for  the  collection  of 
taxes  are  considered  in  the  cases  cited  in  the  marginal  note.8 


N.       N.       N.L 


1  Dreake  v.  Beasley,  26  Ohio  St.  315. 
In  Massachusetts,  a  statute  provid- 
ing that  suit  may  be  brought "  when 
a  person  neglects  to  pay  his  tax," 
cannot,  it  is  held,  be  construed  to 
exclude  taxes  on  real  estate,  espe- 
cially as  such  taxes  are  assessed  not 
to  the  estate,  but  to  the  person  who 
is  owner  or  in  possession:  Richard- 
son v.  Boston,  148  Mass.  508.  In  Mis- 
souri a  land-tax  creates  no  personal 
liability  against  the  owner  of  the 
land:  Milner  v.  Shipley,  94  Mo.  106; 
Blevinsv.  Smith,  104  Mo.  583;  State  v. 
Snyder,  139  Mo.  549.  So  in  Nebraska: 
Grant  v.  Bartholemew,  57  Neb.  673; 
58  Neb.  839;  Carman  v.  Harris,  61 
Neb.  635;  Toy  v.  McHugh  (Neb.),  87 
N.  W.  Rep.  1059;  Philadelphia Mortg. 
&  T.  Co.  v.  Omaha  (Neb.),  88  N.  W. 
Rep. -523;  Kelley  v.  Weun  (Neb.),  88 
N.  W.  Rep.  682.  There  is  no  personal 
liability  in  Kentucky  for  the  cost  of 
street  improvements:  Meyer  v.  Cov- 
ington, 103  Ky.  608;  Barker  v.  South- 
ern Const.  Co.  (Ky.),  47  S.  W.  Rep. 
608.  Non-resident  owner  cannot  be 
made  personally  liable  for  assess- 
ments: Dewey  v.  Des  Moines,  173 
U.  S.  193;  New  York  v.  McLean 
(N.  Y.),  63  N.  E.  Rep.  380. 

2  State  v.  McAllister,  60  Ala.  105; 
Wilmington  y.  Sprunt,  114  N.  C.  310. 
The  latter  case  holds  that  garnish- 
ment proceedings  by  a  city  tax-col- 
lector do  not  deprive  the  delinquent 
of  due  process  of  law,  where  the  char- 
ter fixes  the  time  and  place  for  list- 
ing taxes,  and  he  has  had  an  oppor- 
tunity to  have  the  amount,  if  errone- 
ous, corrected;  nor,  in  such  proceed- 
ings, can  the  garnishee  complain 
that  the  delinquent  did  not  have  his 
•'  day  in  court. "    Under  a  statute  au- 


thorizing a  sheriff  to  institute  gar- 
nishment" proceedings  for  the,  col- 
lection of  taxes  "if  he  believes  he, 
cannot  otherwise  collect  the  tax,"  it 
will  be  presumed,  in  support  of  such 
proceedings,  that  he  did  so  believe 
where  the  taxes  were  past  due  and 
the  taxpayer  was  denying  his  liabil- 
ity: Broadway  Christian  Church  v. 
Commonwealth  (Ky.),  66  S.  W.  Rep. 
32. 

3  It  is  said  in  Charleston  v.  Lawry, 
89  Me.  582,  that  in  a  suit  at  law  for 
the  mere  recovery  of  unpaid  taxes, 
much  less  particularity  and  precis- 
ion are  required  than  in  proceedings 
wherein  a  forfeiture  for  non-pay- 
ment is  sought  to  be  enforced.  In 
People  v.  Central  Pac.  R.  Co.,  83  Cal. 
393,  it  is  held  that  as  tax  proceedings 
are  ininvitum.  and  must,  to  be  valid, 
be  stricti  juris,  a  complaint  in  an  ac- 
tion for  taxes  should  show  upon  its 
face  sufficient  to  make  out  a  prima 
facte  case  of  valid  tax,  and  that  such 
tax  is  delinquent.  The  declaration 
in  an  action  of  debt  to  recover  de- 
linquent taxes  must  state  facts  from 
which  it  will  appear  that  the  tax 
claimed  is  due;  and  the  statement 
must  not  be  of  conclusions  at  law : 
People  v.  Davis,  112  111.  272.  But 
such  a  declaration  need  not  aver  by 
what  authority  the  taxes  were  levied, 
or  the  particular  municipality  to 
which  they  were  payable:  Ottawa 
Gas-Light  Co.  v.  People,  138  111.  336. 
A  complaint  for  the  recovery  of  taxes 
during  a  series  of  years  must  allege 
the  amount  of  the  taxes  due,  when 
they  are  payable,  and,  where  the  levy 
was  not  the  same  each  year,  the 
amount  thereof  for  each  respective 
year:    Board  of  Mississippi   Levee 
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Sometimes  the  tax-roll  is  made  prima  facie  evidence  of  the 
legality  and  regularity  of  the  assessment,1  .and  the  like  effect 
may  be  given  to  properly  certified  tax-bills.2  Of  course  the 
burden  is  upon  the  plaintiff  to  show  whatever  is  necessary  to 


Com'rs  v.  Yazoo  &  M.  V.  R  Co. 
(Miss.),  25  South.  Rep.  664  Where 
a  declaration  for  delinquent  taxes 
upon  a  leasehold  describes  the  prop- 
erty as  "  a  certain  leasehold  real  es- 
tate and  the  improvement  thereon, 
on  lot  1  in  block  12 1-2  of  "  a  certain 
subdivision,  etc.,  it  is  sufficiently  defi- 
nite: Carrington  v.  People  (111. ),  63  N. 
E.  Rep.  163.  The  complaint,  in  an 
action  against  an  agent  for  taxes 
against  his  principal,  must  show  that 
a  recovery  is  sought  under  the  stat- 
ute which  provides  for  such  action: 
State  v.  Sloss,  87  Ala.  119.  A  bill 
filed  under  the  statute  allowing  a 
collector  to  sue  in  his  own  name  for 
a  tax  which  has  remained  unpaid  for 
three  months  after  being  committed 
to  him  must  contain  an. allegation 
showing  that  such  tax  has  so  long 
remained  unpaid:  Ricker  v.  Brooks, 
155  Mass.  400.  It  is  competent  for 
the  legislature  to  prescribe  the  form 
of  complaint  to  be  used  in  an  action 
by  a  city  to  recover  delinquent  taxes: 
Stockton  v.  Western  F.  &  M.  Ins.  Co., 
73  Cal.  621.  Further  as  to  the  com- 
plaint or  declaration  in  actions  for 
the  collection  of  taxes,  see  Bays  v. 
Lapidge,  52  Cal.  481;  Santa  Barbara 
v.  Eldped,  95  Cal.  378;  People  v.  Bal- 
lerino,  99  Cal.  598;  People  v.  Winkel- 
man,  95  111.  412;  Biggins  v.  People, 
96  I1L  382;  Bowman  v.  People,  114 
111.  474;  Ottawa  Gas-Light  &  C.  Co. 
v.  People,  138  111.  336;  Carrington  v. 
People  (111.),  63  N.  E.  Rep.  163;  Cressy 
v.  Parks,  76  Me.  532;  Rockland  v.  Ul- 
mer,  84  Me.  503;  Wellington  v.  Small, 
89  Me.  154;  Mason  v.  Belfast  Hotel 
Co.,  89  Me.  381,  384;  Charleston  v. 
La  wry,  89  Me.  582;  State  v.  Renshaw 
(Mo.),  66  S.  W.  Rep.  953;  Ithaca  v.  Cor- 
nell, 75  Hun  425;  Swenson  v.  Green- 


land, 4  N.  D.  533;  Wheeler  v.  Wilson, 
57  Vt.  157.  As  to  what  is  covered 
by  the  plea  of  the  general  issue,  see 
Orono  v.  Emery,  86  Me.  362.  Where 
*to,n  action  for  delinquent  taxes  is  de- 
fended on  the  ground  that  property 
was  fraudulently  assessed  in  excess 
of  its  value,  the  answer  must  show 
payment  or  tender  of  the  amount 
which  would  have  been  due  if  the 
property  had  been  assessed  fairly, 
and  must  offer  to  pay  what  shall  be 
found  equitable:  Los  Angeles  County 
v.  Ballerino,  99  Cal.  593. 

1  See  San  Gabriel  Valley,  etc.  Co.  v. 
Witmer  Bros.  Co.,  96  Cal.  623;  Howe 
v.  Moulton,  87  Me.  120;  Hood  v.  Jud- 
kins,  61  Me.  575;  Muskegon  v.  Martin 
Lumber  Co.,  86  Mich.  215;  Jefferson's 
Estate,  35  Minn.  215.  See  Sherley  v. 
Louisville  (Ky.),  53  S.  W.  Rep.  530. 
Where  the ,  state  made  the  tax-roll 
prima  facie  eyidence  of  the  legality 
and  regularity  of  the  assessment  of 
the  tax,  and  provided  that  in  a  suit 
thereon  judgment  should  be  rendered 
against  the  person  taxed  unless  he 
proved  payment,  it  was  held  that  the 
defendant  might  nevertheless  dis- 
prove the  prima  facie  case  of  liabil- 
ity: Wattles  v.  Lapeer,  40  Mich.  624. 
See  San  Francisco  v.  Phelan,  61  Cal. 
617.  As  to  the  prima  facie  case  made 
by  the  return  of  delinquent  taxes, 
see  ante,  pp.  827,  828. 

2  See  Louisville  v.  Cochran,  82  Ky. 
15;  Crecelius  v.  Louisville  (Ky.),  49 
S.  W.  Rep.  547;  Sherley  v.  Louisville 
(Ky.),  53  S.  W.  Rep.  530;  Reed  v. 
Louisville  (Ky.),  61  S.  W.  Rep.  11; 
State  v.  Scott.  96  Mo.  72;  Keith  v. 
Bingham,  100  Mo.  300;  State  v.  Hurt, 
113  Mo.  90;  State  v.  Hannibal  &  St. 

"J.  R  Co.,  113  Mo.  297;  State  v.  Ma- 
loney,  113  Mo.  367;  State  v.  Davis,  131 
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constitute  the  cause  of  action;1  but  often  the  statute  throws 
upon  the  defendant  the  burden  of  establishing  any  irregular- 
ity or  defect  in  the  proceedings  which  would  constitute  a 
defense.2 

"Where  a  suit  for  collection  is  allowed,  the  general  statute  of 
limitations  is  in  most  jurisdictions  held  not  applicable,3  although 
in  certain  states  a  different  rule  prevails.4    And  if  the  statute 


Mo.  457;  State  v.  Cunningham,  153 
Mo.  643;  State  v.  Merchants'  Bank, 
160  Mo.  640;  Heman  v.  Payne,  27 
Mo.  App.  481.  Averments  in  answer 
held  to  place  upon  city  the  burden 
of  showing  that  the  tax-bills  were 
made  out  and  signed  by  the  assessor: 
Louisville  v.  Johnson,  95  Ky.  254; 
Reccius  v.  Louisville  (Ky.),  66  S.  W. 
Rep.  410;  Louisville  v.  Kimbel  (Ky.), 
66  S.  W.  Rep.  608. 

1  Thus  a  sheriff  suing  executors  for 
taxes  assessed  on  property  alleged  to 
have  been  omitted  from  the  list  of 
taxable  property  has  the  burden  of 
proving  that  decedent  owned  the 
property  during  the  years  for  which 
the  taxes  are  claimed:  Butler  v. 
Watkins's  Ex'rs  (Ky.),  27  S.  W.  Rep. 
995. 

2  See  Sherrill  v.  Hewitt,  59  Hun 
619.  A  defendant  disputing,  in  an 
action  for  collection,  the  finality  of 
the  valuation  of  his  property,  on  the 
ground  that  he  applied  for  a  revalu- 
ation, must  show  that  he  made  such 
application:  State 'v.  Tennessee  C, 
1.  &  R.  Co.,  94  Tenn.  295. 

8  Greenwood  v.  La  Salle,  137  111. 
225;  Hoover  v.  Bngles  (Neb.),  88 
N.  W.  Rep.  869;  Wasteney  v.  Schott, 
58  Ohio  St.  410.  See  Hagerman  v. 
Territory  (N.  M.),  66  Pac.  Rep.  526; 
Wilmington  v.  Cronly,122  N.  C.  383: 
Iowa  Land  Co.  v.  Douglas  County, 
8  S.  D.  491 ;  Port  Townsend  v.  Eisen- 
beis  (Wash.),  68  Pac.  Rep.  1045.  In 
the  case  first  cited  an  action  by  an 
Illinois  town  to  recover  taxes  due  on 
forfeited  property  was  held  not  an 
action  on  a  judgment  so  as  to  make 


the  period  of  limitation  twenty 
years.  In  Louisiana,  although  the 
liens  and  privileges  resulting  from 
taxes  are  prescriptible,  the  taxes 
themselves  are  imprescriptible,  and 
the  tax-debtor  remains  indebted: 
Stewart's  Succession,  41  La.  An.  127; 
Leeds  &  Co.  v.  Hardy,  43  La.  An.  810; 
Hood  v.  New  Orleans,  49  La.  An. 
1461;  Miramon  v.  New  Orleans,  52 
La.  An.  1623. 

'  4  See  Bristol  v.  Washington  County, 
177  U.  S.  147;  San  Francisco  v.  Jones, 
20  Fed.  Rep.  188;  Perry  County  v. 
Railroad  Co.,  58  Ala.  546;  San  Fran- 
cisco v.  Luning,  73  Cal.  610;  San 
Diego  v.  Higgins,  115  CaL  170;  Red- 
wood County  v.  Winona  &  St.  P.  L. 
Co.,  40  Minn.  512;  Mower  County  v. 
Crane,  51  Minn.  201;  Pine  County  v. 
Lambert,  57  Minn.  203;  State  v.  Nor- 
ton, 59  Minn.  424;  State  v.  Ward,  79 
Minn.  362;  Board  of  Com'rs  v.  Story 
(Mont.),  69  Pac.  Rep.  56;  State,  v. 
Mining  Co.,  14  Nev.  220;  Union  &  P. 
Bank  v.  Memphis,  101  Tenn.  154;  Mel- 
linger  v.  Houston,  68  Tex.  36.  In 
Texas  a  city  charter  allowing  persons 
liable  to  the  city  for  taxes  to  plead  in 
bar  of  suit  therefor  the  four-year 
period  of  limitation  was  held  void  so 
far  as  applicable  to  pending  suits: 
Ollivier  v.  Houston,  93  Tex.  201.  A 
statute  providing  that  no  delinquent 
taxpayer  shall  have  the  right  to 
plead  or  rely  upon  any  statute  of 
limitations  by  way  of  defense  against 
the  payment  of  taxes  applies  to  a 
purchaser  of  property  encumbered 
with  a  lien  for  taxes:  Mellinger  v. 
Houston,  supra.    An  act  providing 
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of  limitations  has  been  suspended  as  to  taxes  due  a  state  or 
county,  mere  lapse  of  time  cannot  be  set  up  to  defeat  the  re- 
covery of  such  taxes.1  It  will  be  a  good  defense  that  the  stat- 
ute is  for  any  reason  illegal,2  but  mere  irregularities  may  be 
overlooked,  as  they  would  be  in  a  suit  to  recover  back  the 
amount  after  judgment.3     Inequalities  in  an  assessment  are 


that  failure  to  collect  taxes  within 
four  years  may  be  pleaded  in  bar  of 
recovery  does  not  apply  where  a  court 
of  equity  has  taken  jurisdiction  of 
the  property  liable  for  the  taxes: 
Hebb  v.  Moore,  66  Md.  167.  Nor  does 
such  act  apply  where  the  collector 
cannot,  because  of  the  actual  situs  of 
the  property  taxed,  enforce  payment 
by  distress  and  sale:  Baldwin  v. 
State,  89  Md.  587.  Period  of  limita- 
tion of  recovery  for  taxes  against 
decedents'  estates:  Eich  v.  Tucker- 
man,  121  Mass.  223.  Period,  of  limita- 
tion in  case  of  assessments  for  es- 
caped taxes:  Calhoun  County  v. 
Woodstock  Iron  Co.,  82  Ala.  151.  As 
to  when  the  statute  of  limitations 
begins  to  run  against  the  recovery  of 
taxes,  see  Louisville  v.  Johnson,  95 
Ky.  254;  Louisville  &  J.  Ferry  Co.  v. 
Commonwealth  (Ky.),  57  S.  W.  Rep. 
626;  In  re  Southern  Wood  Manuf. 
Co.,  49  La.  An.  926;  Gowland  v.  New 
Orleans,  52  La.  An.  2042;  Condon  v. 
Maynard,  71  Md.  601 ;  State  v.  Sage,  75 
Minn.  448;  Pierce  County  v.  Merrill, 
19  Wash.  175.  Against  taxes  assessed 
for  omitted  years,  limitations  do  not 
run  until  such  taxes  have  become  de- 
linquent: State  v.  Fullerton,  143  Ma 
682.  Interruption  of  period  by  litiga- 
tion and  agreement:  Masonic  Temple 
Assoc,  v.  Pflanz  (Ky.),  52  S.  W.  Rep. 
821;  In  re  Southern  Wood  Manuf. 
Co.,  49  La.  An.  926.  Subsequent 
promise  to  pay  taxes  takes  them  out 
of  the  operation  of  statute  of  limita- 
tions: Perkins  v.  Dyer,  71  Md.  421; 
Georgetown  ColL  v.  Perkins,  74  Md. 
72.  When  the  statute  has  run  against 
a  corporation  for  taxes  and  penalties, 
neither  dan  be  "  lawfully  demanded  " 


within  the  meaning  of  a  statute  pro 
abiding  that  the^state  comptroller,  in 
revising  an  account  of  taxes,  shall  ex- 
clude taxes  and  other  charges  which 
could  not  so  be  demanded:  People  v. 
Roberts,  157  N.  Y.  70.  It  was  held  in 
Levyv.Wilcox,96Wis.l27, that  where 
taxes  void  because  of  defects-  going 
to  the  invalidity  of  the  assessment' 
are  joined  with  other  taxes  which  a 
court  of  equity  would  require  paid 
as  terms  of  granting  relief  against 
the  illegal  taxes,  such  joinder  will 
not  prevent  the  running  of  the  stat- 
ute of  limitations  as  to  such  illegal 
taxes.  A  charter  limitation  of  suits 
to  recover  taxes  was  held  not  appli- 
cable to  city's  petition  claiming  an 
amount  due  for  taxes  on  a  certain 
lot  in  proceedings  by  school-land 
commissioner  to  sell  such  lot,  in 
which  proceedings  the  former  owner 
was  seeking  to  redeem  under  a  pro- 
vision requiring  him  to  pay  all 
taxes  in  order  to  redeem:  Tebbetts 
v,  Charleston,  33  W.  Va.  705.  Stat- 
utes of  limitation  are  not  statutes 
of  release  or  liquidation,  so  as  to  be 
forbidden  by  the  constitution:  Board 
of  Com'rs  v.  Story  (Mont.),  69  Pac. 
Rep.  56. 

1  State  v.  Gibson  (Tex.  Civ.  App.), 
65  S.  W.  Rep,  690. 

2  If,  for  example,  the  taxes  were 
not  assessed  and  put  upon  the  roll  in 
the  manner  and  by  the  officer  pro- 
vided by  the  statute:  State  v.  Vicks- 
burg  Bank,  69  Miss.  99. 

3  Houston  County  Com'rs  v.  Jes- 
sup,  22  Minn.  552:  State  v.  Northern 
Belle  Mining  Co.,  15  Nev.  385.  In 
Illinois  it  is  held  that  an  action  of 
debt  may  be  maintained  by  a  town 
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not  a  defense,1  although  fraud  by  the  assessors  or  board  of  re- 
view in  making  or  revising  the  assessment  may  be.2  That  the 
party  was  not  subject  to  the  taxing  jurisdiction  is  always  a  de- 
fense.3 But  it  is  no  defense  to  a  legal  tax  that  the  party  has 
paid  other  assessments  which  were  illegal.4  The  pendency  of 
a  criminal  prosecution  for  the  non-payment  of  a  license-tax  has 
been  held  not  to  be  a  defense  to  an  action  for  the  recovery  of 
such  tax.5  Nor  is  it  a  defense,  in  an  action  to  recover  taxes 
levied  to  pay  judgments  against  a  city,  that  the  city  has  paid 
the  judgments.6  The  legislature,  it  has  been  held,  has  the 
power  to  provide  that  a  former  recovery  shall  not  constitute  a 
defense  to  an  action  to;  recover  taxes.7  And  it  is  the  conclusion 
of  many  cases  that  irregularities  or  defects  in  the  organization 
of  a  de  facto  municipality  cannot  avail  as  a  defense  in  an  action 
by  such  municipality  for  the  collection  of  taxes  levied  by  it.8 


for  taxes  although  a,  tax-title  founded 
on  a  forfeiture  of  land  would  be  ad- 
judged void  for  irregularities  in  the 
proceeding:  Sanderson  v.  La  Salle, 
117  111.  171.  And  in  Maine  mere  ir- 
regularities in  the  previous  proced- 
ure which  do  not  work  any  injustice 
or  hardship  to  the  taxpayer,  and 
which  he  did  nbt  seek  to  have  cor- 
rected on  appeal  or  certiorari,  are 
not  a  bar  to  a  suit  for  taxes:  Lord  v. 
Parker,  83  Me.  530;  Rockland  v. 
Ulmer,  84  Me.  503,  87  Me.  357;  Fox- 
croft  v.  Piscataquis  Valley  Camp- 
Meeting  Assoc,  86  Me.  78;  Rockland 
v.  Farnsworth,  86  Ma  533;  Mason  v. 
Belfast  Hotel  Co.,  89  Me.  381. 

1  Potosi  v.  Casey,  27  Mo.  372. 

2State  v.  Cunningham,  153Mo.  642; 
State  v.  Central  Pac.  R.  Co.,  7  Nev. 
99;  Western  R.  Co.  v.  Nolan,  48  N.  Y. 
513. 

SMcCrillis  v.  Mansfield,  64  Me.  198. 
It  is  held  in  State  v.  Tennessee  C, 
I.  &  R.  Co.,  94  Tenn.  295,  that  upon 
the  trial  of  a  suit  brought  by  a  tax- 
collector  under  direction  of  the 
judge  or  chairman  of  the  county 
court,  for  the  collection  of  taxes 
against  a  property-owner  who  de- 
nies the  right  to  tax  his  property,  all 


questions   bearing .  upon  that  right 
may  be  inquired  into. 

4  Wayne  v.  Savannah,  56  Ga.  448; 
Railroad  Co.  v.  Brunswick  County, 
73  N.  C.  10;  Bridge  Co.  v.  New  Han- 
over County,  72  N.  C.  15;  Railroad 
Co.  v.  Brogden,  74  N.  C.  707;  Rail- 
road Co.  v.  Alamance  County,  82 
N.  C.  259. 

6  Heller  v.  Alvarado,  1  Tex.  Civ. 
App.  409. 

6  State  v.  Hamilton,  94  Mo.  544. 

1  State  v.  Central  Pac.  R.  Co.,  21 
Nev.  360. 

*Ante,  p.  8.  In  a  suit  to  recover 
taxes  levied  by  a  city  which  has  as- 
sumed, under  the  statute,  control  of 
its  schools,  the  validity  of  its  taxes 
cannot  be  questioned  on  the  ground 
that  the  school  district  was  illegal: 
El  Paso  v.  Ruckman,  92  Tex.  86.  In  * 
an  action  by  a  contractor  to  fore- 
close an  assessment  lien,  the  legality 
of  the  city's  incorporation  cannot 
be  attacked:  Willard  v.  Albertson, 
23  Ind.  App.  162,  164.  The  con- 
stitutionality of  a  statute  provid- 
ing the  method  of  creating  munici- 
pal corporations,  and  the  organiza- 
tion .  of  the  municipal  corporation 
under  the  act,  cannot  be  attacked 
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On  the  other  hand,  in  a  proceeding  to  recover  taxes  from  a  cor- 
poration, the  regularity  of  the  corporate  existence  cannot  be 
attacked,  although  the  immunities  claimed  under  its  charter 
may  be  questioned.1  Unless  by  express  provision  of  statute 
set-off  is  not  allowed  in  suits  for  taxes.2 

In  actions  for  the  collection  of  taxes  interest  is  not  recover- 
able unless  expressly  allowed  by  statute,3  nor  can  any  recovery 
be  had  without  proof  of  such  proceedings  as  are  essential  to 


collaterally  by  one  who  is  resisting 
a  tax  claimed  by  the  corporation: 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Kentwood,  49  La.  An.  931.  And  see 
Independent  Dist.  v.  Taylor,  100 
Iowa  617;  Lake  Charles  v.  Police 
Jury,  50  La.  An.  346;  Sage  v.  Platts- 
mouth,  48  Neb.  558,  following  South 
Platte  Land  Co.  v.  Buffalo  County, 
15  Neb.  605.  But  persons  cannot,  by 
proof  of  the  existence  of  a  corpora- 
tion de  facto,  be  deprived  of  their 
property  without  a  hearing  or  op- 
portunity to  be  heard  before  a  com- 
petent tribunal:  Reclamation  Dist. 
v.  Burger,  122  Cal.  442. 

1  State  v.  Planters'  F.  &  M.  Ins.  Co., 
95  Tenn.  203. 

"Ante,  p.  20.  See,  also,  Fitzhugh 
v.  Cotton  Belt  Levee  Dist.,  54  Ark. 
224:  Otis  v.  People  (111.),  63  N.  E. 
Rep.  1053;  Somerset  v.  Somerset 
Bank  Co.  (Ky.),  60  S.  W.  Rep.  5.  It 
was  held  in  Louisville  &  N.  R  Co.  v. 
Commonwealth  (Ky.),  30  S.  W.  Rep. 
624,  that  a  railroad  company  sued 
for  taxes  could  plead  as  a  set-off  an 
excess  of  taxes  previously  paid  by 
mistaka 

'  3Ante,  p.  20;  Kentucky  Central 
R.  Co.  v.  Pendleton  County  (Ky.),  2 
S.  W.  Rep.  176;  Louisville  &  N.  R. 
Co.  v.  Hopkins  County,  87  Ky.  605; 
United  States  Trust  Co.  v.  Territory 
(N.  M.),  62'Pac.  Rep.  987;  Cave  v. 
Houston,  65  Tex.  619.  The  same  is 
true  of  special  assessments  for  local 
improvements:  Sargent  v.  Tuttle,  67 
Conn.  162;  Mall  v.  Portland,  35  Or. 
89.    An  ordinance  providing  for  the 


collection  of  interest  on  a  special 
tax  for  a  period  longer  than  the 
statute  authorizes  is  invalid:  West- 
ern Springs  v.  Hill,  177  111.  634,  For 
decisions  upon  questions  arising 
under  statutes  providing  for  interest 
upon  unpaid  taxes,  or  upon  judg- 
ments for  delinquent  taxes,  see  Har- 
rison v.  United  States,  20  Ct.  of  CI. 
175;  Jebeles  v.  State,  117  Ala.  174; 
People  v.  Central  Pac.  R.  Co.;  105 
Cal.  576;  Hartford  v.  Hills,  72  Conn. 
599;  Greenwood  v.  La  Salle,  137  111. 
225;  State  v.  Frazier,  113  Ind.  267; 
Evansville  &  T.  H.  R  Co.  v.  West, 
139  Ind.  254;  Greer  v.  Covington,  83 
Ky.  410;  Louisville  &  N.  R  Co.  v. 
Commonwealth  (Ky.),  30  S.  W.  Rep. 
624;  Cumberland  &  P.  R.  Co.  v. 
State,  92  Md.  668;  Needham  v.  Nor- 
ton, 146  Mass.  476;  Jackson  Fire 
Clay,  etc.  Co.  v.  Snyder,  93  Mich. 
325;  State  v.  Baldwin,  62  Minn.  518; 
Vicksburg  Bank  v.  Adams,  74  Miss. 
179;  Illinois  Central  R.  Co.  v.  Adams 
(Miss.),  29  South.  Rep.  996;  Bambrick 
v.  Campbell,  37  Mo.  App.  460;  State 
v.  Marvin,  51  N.  J.  L.  298;  Wilming- 
ton v.  Cronly,  122  N.  C.  388;  United 
States  Trust  Co.  v.  Territory,  supra; 
Lufkin  v.  Galveston,  73  Tex.  340; 
State  v.  Whittlesey,  17  Wash.  447; 
New  Whatcom  v.  Roeder,  22  Wash. 
570.  Under  the  Illinois  statute  a 
judgment  for  forfeited  taxes  may 
include  all  prior  forfeited  taxes  on 
the  real  estate,  with  penalties,  costs, 
and  interest:  Carrington  v.  People 
(111.),  63  N.  E.  Rep.  163. 
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the  making  out  of  a  legal  tax  and  a  default  in  payment.1  Judg- 
ment is  to  be  rendered  against  the  person  taxed,  though  he 
may  have  parted  with  the  property  in  respect  of  which  he  was 
assessed,2  or  even  though  the  property  may  have  been  de- 
stroyed accidentally.3  A  judgment  for  taxes  for  a  gross  sum, 
not  distinguishing  between  state  taxes  and  county  taxes,  has 
been  held  to  be  erroneous;4  but  where  a  tax  in  part  legal  and 
in  part  illegal  is  capable  of  definite  apportionment,  judgment 
may  be  given  for  that  part  which  mightiawfully  be  levied.5 

Judgments  for  taxes  in  which  the  sums  are  expressed  in 
figures  without  a  dollar-mark  prefixed  have  been  declared 
void  for  uncertainty,6  but  by  some  courts  have  been  sustained.7 ' 

Upon  the  question  whether  a  judgment  establishing  a  lia- 
bility to  pay  taxes  for  certain  years  is,  in  a  subsequent  action 

1  St.  Anthony,  etc  Co.  v.  Greeley,  pleaded  in  abatement:  Topsham  v. 

11  Minn.   321;   State  v.   Vicksburg  Blondell,  82  Me.  152.    A  Kentucky 

Bank,  69  Miss.  99;Thompson  v.  Gard-  city  of  the  first  class  is  precluded  by 

ner,  10  Johns.  404;  Lockhart  v.  Hous-  the  terms  of  the  statute  from  ren- 

ton,   58  Tex.   317.     Compare  Kins-  dering  a  personal  judgment  against 

worthy  v.  Mitchell,  21  Ark.  145;  Gar-  a  married  woman:  Reed  v.  Louisville 

baldi  v.   Jenkins,  27  Ark.    453.    A  (Ky.),  61  S.  W.  Rep.  11. 

perfectly  "correct  assessment  does  not  8  Farrell  v.  United  States,  99  U.  S. 

carry  with  it  the  validity  of  subse-  221.     A  land-owner  having  died  in- 

quent  proceedings  in  the  enforce-  solvent  with  taxes  in  arrears,  crops 

meet  of  a  tax:  Genella  v.  Vincent,  raised  on  the  land  by  the  family  the 

50  La.  An.  956.    Courts  and  other  next  season  cannot  be  taken  for  such 

officers  charged  with  levying  taxes  taxes:  Gregory  v.  Wilson,  52  Ind.  233. 

proceed  not  as  judicial  tribunals,  but  4Lake  County  v.  Sulphur    Bank 

in  invitum,  and  their  determination  Quicksilver  Mining  Co.,  68  Cal.  14. 

therein  is  not  a  final  and  conclusive  s  Nalle  v.  Austin,  91  Tex.  424. 

judgment;    their    action     is    only  6 Woods  v.  Freeman,  1  Wall.  398; 

prima  fade  correct:  State  v.  Han-  Coombs    v.    O'Neal,   1    MacA.    405; 

nibal  &  St.  J.  R.  Co.,  135  Mo.  618.  Lawrence  v.  Fast,  20  111.  338:  Lane 

2Laketon  T'p  v.  Akeley,  74  Mich.  v.  Bommelman,  21  111.  143;  Eppinger 

695;  Jefferson  City  v.  Mock,  74  Mo.  v.  Kirby,  23  111.  521,  523;  Dukes  v. 

631;  State  v.  Kenrick,  159  Mo.  631;  Rowley,  24  111.  210;   Chickering  v. 

Everson  v.   Syracuse,  29  Hun    485.  Faile,  38  111.  342;  Cook  v.  Norton,  43 

A    husband   is    not    liable    person-  111.  391;  Potwin  v.  Oades,  45  111.  366; 

ally  for   taxes   on  lots    owned    by  Elston  v.  Kennicott,  46  111.  187;  Pitts- 

his  wife,  though  occupied  by  them  burg,  etc.  R.  Co.  v.  Chicago,  53  111. 

both  as  their  homestead:  Richards  80;  Randolph  v.  Metcalf,  6  Cold.  406, 

v.  Tarr,  42  Kan.  547.    A  tax  assessed  408. 

against  the  defendant  "and  wife"  '  Gutzwiller  v.  Crowe,  32  Minn.  70, 

-may  be  recovered  in  an  action  of  distinguishing Tidd v. Rines, 26 Minn, 

debt  against  the  defendant  alone,  if  201. 
the  non-joinder  of  the  wife  be  not 
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between  the  same  parties,  res  adjudicata  as  to  the  liability  for 
taxes  of  a  succeeding  year  when  the  facts  affecting  the  lia- 
bility are  the  same  in  the  two  cases,  the  authorities  do  not 
agree.  It  is  held  in  Iowa,  Kentucky,  Michigan,  Mississippi, 
and  Tennessee,  that  the  judgment  for  a  tax  is  conclusive  as  to 
that  tax  merely,  and  in  suits  for  taxes  of  other  years  is  impor- 
tant only  as  a  precedent.1  Recent  decisions  of  the  federal  su- 
preme court  maintain  the  contrary  doctrine,2  but  have  not  met 
the  approval  of  the  state  tribunals.3    Of  course  an  adjudica- 


1  Davenport  v.  Chicago,  R  I.  &  P. 
E.  Co.,  38  Iowa  633,  640;  Newport  v. 
Commonwealth  (Ky,),  50  S.  W.  Eep. 
845,  51  S.  W.  Eep.  433;  Louisville 
Bridge  Co.  v.  Louisville  (Ky.),  58  S. 
W.  Eep.  598,  65  S.  W.  Eep.  814;  Mich- 
igan Southern  &  N.  I.  E.  Co;  v.  Au- 
ditor-General, 9  Mich.  448;  Lake 
Shore  &  M.  S.  E  Co.  v.  People,  46  Mich. 
193 ;  Adams  v.  Yazoo  &  M.  V.  E  Co.,  77 
Miss.  194;  State  v.  Bank  of  Tennessee, 
95  Tenn.  323;  State  v.  Bank  of  Com- 
merce, 95  Tenn.  231;  Union,  etc.  Bank 
v.  Memphis,  101  Tenn.  154.  See  Hen- 
derson Bridge  Co.  v.  Henderson,  105 
Ky.  32.  The  case  in  38  Iowa  is 
said  to  be  overruled  or  qualified  by 
Goodenow  v.  Litchfield,  59  Iowa  226; 
but  the  latter  case  expressly  dis- 
tinguishes the  former,  and  points  out 
that  while  the  former  was  a  proceed- 
ing by  the  taxing  power  to  collect 
taxes,  the  latter  is  a  suit  between 
individuals  for  reimbursement  for 
taxes  paid.  It  was  held  in  Newport 
v.  Masonic  Temple  Assoc.  (Ky.),  45 
S.  W.  Eep.  881,  that  a  judgment  de- 
termining the  right  to  the  exemption  ■ 
under  the  charter  as  it  existed  prior 
to  the  adoption  of  a  new  constitution 
is  not  conclusive  as  to  the  right  to 
the  exemption  for  subsequent  years 
under  the  charter  as  amended  by 
such  constitution.  In  Ohio  &  M.  E. 
Co.  v.  Highway  Com'rs,  117  111.  279,  a 
judgment  against  land  for  taxes  was 
held  not  to  be  conclusive  in  a  per- 
sonal action  for  those  taxes.  And  it 
was  decided  in  People  v.  Chicago  & 


A.  E.  Co.,  140  111.  210,  that  under  a 
statute  providing  that  when  a  tax 
on  property  liable  to  taxation  is  by 
any  erroneous  proceeding  prevented 
from  being  collected  for  any  year  or 
years,  the  amount  of  such  tax  may 
be  added  to  the  tax  on  such  property 
for  any  subsequent  year,  a  judgment 
rendered  in  a  delinquent  taxpayer's 
favor  on  account  of  informality  in 
the  assessment  is  no  bar  to  an  appli- 
cation for  judgment  for  the  same 
taxes  the  next  year.  In  Board  of 
Directors  v.  People,  189  111.  439,  it  was 
determined  that  on  an  application 
for  sale  a  judgment  of  the  supreme 
court  holding  property  subject  to 
taxation  prevails  over  former  judg- 
ments of  the  county  court  holding 
such  property  exempt. 

2  New  Orleans  v.  Citizens'  Bank, 
167  U.  S.  371,  followed  in  Baldwin  v. 
Maryland,  179  TJ.  S.  220.  Three  jus- 
tices dissented  in  the  New  Orleans 
case,  which,  overlooking  the  Michi- 
gan decisions,  erroneously  speaks  of 
the  case  in  38  Iowa  633  as  standing 
alone  in  favor  of  the  doctrine  of  non- 
conclusiveness,  and  as  repudiated  or 
qualified  by  59  Iowa  226.  The  New 
Orleans  case  is  not  successful  in  seek- 
ing to  distinguish  the  earlier  and 
conflicting  case  of  Keokuk,  eta  E. 
Co.  v.  Missouri,  152  U.  S.  301. 

3  See  Newport  v.  Commonwealth 
(Ky.),  50  S.  W.  Eep.  845,  51  S.  W.  Eep. 
433;  Union,  etc.  Bank  v.  Memphis, 
101  Tenn.  154, 
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tion  as  to  the  validity  of  taxes  binds  the  parties  thereto  in 
later  suits  involving  the  same  taxes.1 

Judgments  for  taxes  are  not,  as  a  rule,  subject  to  the  gen- 
eral statute  of  limitations,2  or  to  the  usual  statutory  exemp- 
tions.3 

Enforcement  by  mandamus.  The  general  rule  is  that  man- 
damus will  not  lie  for  the  collection  of  taxes  where  other  ade- 
quate remedy  is  provided.  Therefore  the  writ  will  not  be 
issued  to  compel  the  cashier  of  a  national  bank  to  pay  taxes 
against  a  stockholder  upon  his  stock  in  the  bank,  and  which  it 
is  the  cashier's  duty  to  pay ;  for  the  tax  may  be  collected  by 
distress,  or  by  action  against  the  bank.4 

Enforcement  by  arrest.  Arrest  as  the  ordinary  proceeding, 
and  not  in  the  course  of  prosecution  for  a  penalty  or  forfeiture, 
is  here  referred  to.  By  the  early  state  law  a  process  against 
the  body  of  the  person  taxed  was  authorized  as  an  ordinary 
means  for  the  enforcement  of  all  taxes  which  were  a  personal 
charge ;  but  commonly  resort  to  it  was  not  allowed  unless  the 
officer  on  search  was  unable  to  find  property.5  Arrest  is  a 
harsh  remedy,  and  the  statutes  allowing  it  for  the  non- 
payment of  taxes  have  very  generally  been  repealed.  Where 
it  is  allowed  the  officer  must  make  sure  of  his  process  and  fol- 
low the  statute  strictly,  or  he  may  become  a  trespasser.6    A 

1  Breeze  v.  Haley,  11  Colo.  351.  54  N.  T.  62.    A  statute  authorizing 

SMercier's  Succession,  42  La.  An.  the  collection  of  delinquent  taxes  by 

1135.    This  case  holds  that  a  judg-  distress  or  sale  does  not  confer  the 

ment  for  city  taxes  is  not  a  money  power  to'arrest  the  taxpayer's  body: 

judgment,  and  does  not  possess  the  Marshall  v.  Wadsworth,  64  N.  H.  386. 

attributes  of  a  judgment  as  defined  Arrest  after  return-day  sustained: 

in  the  code  of  practice.  Bassett  v.  Porter,  4  Cush.  487.    In- 

'•See  Wilmington  v.   Sprunt,  114  dictment  for  failing  to  work  road: 

N.  C.  310,  citing  Tucker  v.  Tucker,  State  v.  Snyder,  41  Ark.  226:  State  v. 

108  N.  C.  235,  and  holding  that  there  Pool,  106  N.  C.  698.    Complaint  for 

is  ho  exemption  from  the  payment  collection  of  poll-tax;  Mason  County 

of  taxes.  v.  Simpson,  13  Wash.  250.    As  to  re- 

*  Eyke  v.  Lange,  90  Mich.  592, 100  lief  from  arrest,  see  Aldrich  v.  Aid- 
Mich.  26.  See,  however,  McVeagh  v.  rich,  8  Met.  102.  Enforcement  of  tax 
Chicago,  49  Illi  318;  Emory  v.  State,  by  proceedings  for  contempt  In  re 
41  Md.-38;  Blarney  v.  State,  42  Md.  Prout's  Estate,  3  N.  Y.  Supp.  831; 
480.  McLean  v.  Erlanger,  62  Hun  1, 16 

sLathrop  v.  Ide,  13  Gray  93;  Hall  N.  T.  Supp.  417. 

v.  Hall,  3  Allen  5.  See  In  re  Nichols,  6  Boardman  v.  Goldsmith,  48  Vt. 
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constitutional  provision  inhibiting  imprisonment  for  debt  has 
no  application  to  the  case  of  a  tax,1  nor  is  a  property  tax 
within  the  meaning  of  a  statute  exempting  soldiers  from  ar- 
rest for  any  "  debt  or  contract." 2 

In  the  case  of  license  taxes  it  is  still  customary  to  provide 
for  arrest  and  imprisonment  as  a  means  of  enforcing  payment,3 
and  municipalities  are  empowered  to  pass  ordinances  for  that 
purpose.  But  general  words  in  a  city  charter,  not  expressly 
conferring  the  power,  will' not  Be  sufficient  to  give  the  author- 
ity.4 

Distress  of  chattels.  To  authorize  the  collector  to  distrain 
goods  and  chattels  for  the  satisfaction  of  a  tax,  the  officer  must 
have  for  the  purpose  such  a  warrant5  as  is  provided  by  law,  and 
the  law  must  give  authority  for  the  seizure.6 


403.  Detention  of  an  arrested  per- 
son to  compel  the  payment  of  illegal 
fees  makes  the  collector  liable:  Wil- 
cox v.  Gladwin,  50  Conn.  77. 

1  Ante,  p.  -SI;  Rosen  bloom  v.  State 
(Neb.),  89  N.  W.  Rep.  1053.  A  statute 
providing  for  imprisonment  for  col- 
lection of  poll-tax  does  not  violate  the 
fifth  amendrnent  to  the  federal  con- 
stitution, which  applies  only  to  the 
federal  government;  nor  does  it  vio- 
late the  provisions  of  the  Rhode  Isl- 
and constitution  that  in  the  absence 
of  fraud  a  debtor  ought  not  to  be  con- 
tinued in  prison,  and  that  the  right 
of  trial  by  jury  shall  remain  invio- 
late: Poll-Tax,  Collection  of,  21  R.  I. 
583. 

2  Webster  v.  Seymour,  8  Vt.  135. 
3McCaskell  v.  State,  53  Ala.  511; 

Denver  City  R.  Co.  v.  Denver,  21 
Colo.  350;  In  re  Dassler,  35  Kan.  678; 
Campbell  v.  Anthony,  40  Kan.  652; 
Daggett  v.  Everett,  19  Me.  373;  Bas- 
sett  v.  Porter,  4  Cush.  487;  Rising  v. 
Granger,  1  Mass.  47;  Appleton  v. 
Hopkins,  5  Gray  530;  St.  Louis  v. 
Sternberg,.  69  Mo..  289;  Bozeman 
v.  Cad  well,  14  Mont.  480;  Rosen- 
bloom  v.  State  (Neb.),  89  N.  W.  Rep. 
1053;  Cincinnati  v.  Buckingham,  10 
Ohio  257;  Kingman  v.  Glover,  3  Rich. 


27;  Charleston  v.  Oliver,  16  S.  C.  47; 
Commonwealth  v.  Byrne,  20  Grat. 
165.  The  Nebraska  case  overrules 
three  previous  decisions  which  held 
penal  provisions  of  an  occupation- 
tax  ordinance  to  be  unenforeible. 

4  St.  Louis  v.  Green,  7  Ma  App.  468. 
See  St.  Louis  v.  Sternberg,  4  Mo. 
App.  453.  Perhaps  it  may  be  other- 
wise if  the  state  collects  taxes  in  this 
mode:  See  Slack  v.  Ray,  26  La.  An. 
674. 

5  A  personal-tax  warrant  was  held 
not  vitiated  by  the  addition  to  the 
signature  of  the,  clerk  of  the  district 
court  the  words  "clerk  of  said 
county,"  or  by  the  omission  to  affix 
thereto  the  court  seal:  Nelson  Lum- 
ber Co.  v.  McKinnon,  61  Minn.  219^ 

6  A  municipal  corporation  cannot 
provide  for  such  a  warrant  by  ordi- 
nance without  statutory  authority 
for  the  purpose:  Bergen  v.  Clarkson, 
6  N.  J.  L.  352.  As  to  the  authority 
to  seize  personal  property  for  taxes. 
see  San  Mateo  County  v.  Maloney,  71 
Cal.  205;  People  v.  Smith,  123  Cal.  70; 
Adams  v.  Davis,  109  Ind.  10;  Coving- 
ton Gas-Light  Co.  v.  Covington,  84 
Ky.  94;  Fowble  v.  Kemp,  92  Md.  630; 
Michigan 'Lake  Superior  Power  Co. 
v.  Atwood,  126  Mioh.  651;   State  v. 
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A  distress  warrant  is  in  the  nature  of  an  execution,1  and 
therefore  seems  at  first  blush  a  very  arbitrary  process,  since  it 
issues,  under  most  of  our  tax  laws,  without  any  previous  judi- 
cial determination  of  liability.  But,  as  has  already  been  said, 
this  does  not  deprive  a  party  aggrieved  of  his  remedy.  It  only 
makes  his  remedy  wait  the  superior  urgency  of  government 
necessities.  It  has  been  well  said  of  collection  by  distress: 
"  This  method  of  collecting  taxes  is  as  wejl  established  by  cus- 
tom and  usage  as  any  principle  of  the  common  law.  A  similar 
practice  prevailed  in  all  the  colonies  from  the  first  dawn  of 
their  existence;  it  has  been  continued  by  all  the  states  since 
their  independence,  and  had  existed  in  England  from  time  im- 
memorial. Indeed,  it  is  necessary  to  the  existence  of  every 
government,  and  is  based  upon  the  principle  of  self-preserva- 
tion.2   This  is  conclusive  of  the  right  to  provide  for  it." 

But  it  has  sometimes  been  deemed  necessary,  after  giving 


Cain,  18  Neb.  631;  Spieoh  v.  Tierney, 
56  Neb.  414:  Gage  v.  Dudley,  64  N.  H. 
437;  Interstate  B.  &  L.  Assoc,  v. 
Waters,  50  S.  C.  459.  As  to  the  col- 
lection of  personal  taxes  from  per- 
sons removing  from  one  county  to 
another  in  the  state,  see  Union  Cent. 
L.  Ins.  Co.  v.  Chapin  (Iowa),  85  N.  W. 
Rep.  791;  De  Arman  v.  "Williams,  93 
Mo.  158;  Richards  v.  Clay  County 
Com'rs,  40  Neb.  45.  Where  the  stat- 
ute provided  that  should  any  com- 
pany neglect  or  refuse  to  pay  its  tax 
within  twenty  days  after  it  became 
due,  the  auditor-general  should  issue 
his  warrant  for  the  levy  and  collec- 
tion thereof,  there  was  no  presump- 
tion of  payment  from  lapse  of  time, 
and  neglect  to  issue  the  warrant  did 
not  destroy  the  lien :  Auditor-General 
v.  Lake  George  &  M.  R  Co.,  82  Mich. 
426.  A  constitutional  provision  that 
taxes  on  movable  property  should  be 
collected  in  the  year  in  which  the 
assessment  was  made  did  not  pro- 
hibit collection  during  the  year  fol- 
lowing or  in  a  subsequent  year :  Oteri 
v.  Parker,  42  La.  An.  374.  A  collec- 
tor with  a  warrant  against  a  share- 
holder cannot  enforce  payment  by 
54 


the  corporation:  First  Nat.  Bank  v. 
Hungate,  62  Fed.  Rep.  548;  First 
Nat.  Bank  v.  Fancher,  48  N.  Y.  524. 
As  to  distress  against  an  insolvent 
bank,  see  ante,  p.  833.  Distress  will 
not  lie  against  a  distiller  to  enforce 
a  tax  upon  liquor  which  he  does  not 
own,  and  as  to  which  he  is  merely 
the  agent  of  the  state  under  the  stat- 
ute requiring  him  to  pay  the  tax: 
Fowble  v.  Kemp,  92  Md.  630. 

1  Virden  v.  Bowers,  55  Miss.  1.  It 
was  held  in  Kirkwod  v.  Washington 
County,  32  Or.  568,  that  a  statutory 
provision  that  a  warrant  for  delin- 
quent taxes  shall  be  deemed  an  exe- 
cution, etc.,  does  not  entitle  "the 
county  to  take  such  supplemental 
proceedings  as  are  invoked  after  the 
issue  of  an  ordinary  execution. 

2  State  v.  Allen,  2  McCord  55.  See, 
also,  Murray's  Lessee  v.  Hoboken,  etc. 
L.  Co.,  18  How.  272;  Jack  v.  Weien- 
nett,  115  111.  195;  Harris  v.  Wood,  6 
T.  B.  Monr.  641, '643}  New  Orleans  v. 
Cannon,  10  La.  An.  764;  Willis  v. 
Wetherbee,  4N.  H.  118;  McCarrolv. 
Weeks.  5  Hayw.  246;  Wrought-Iron 
Range  Co.  v.  Carver,  118  N.  C.  328. 
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the  ordinary  remedy  by  distress,  to  go  further.  That  remedy 
■will  not  justify  any  invasion  of  the  rights  or  any  interference 
with  the  property  of  others  than  the  very  persons  upon  whom 
the  tax  is  imposed.  If  the  property  of  another  is  distrained, 
the  officer  may  be  sued  in  trespass,  or  the  property  may  be 
taken  from  him  on  writ  of  replevin.1  Under  pretense  of  this 
right  it  has  been  found  possible  seriously  to  embarrass  the  offi- 
cer in  the  performance  of  his  duties,  by  means  of  unfounded 
claims,  or  those  the  officer  believes  to  be  such.  To  preclude 
this,  statutes  have,  in  some  cases,  been  passed,  taking  away  the 
ordinary  remedies  against  the  collector,  and  leaving  the  claim- 
ant to  some  other  remedy.  Some  of  these  statutes,  which 
merely  prohibit  replevin  being  brought  against  the  officer,  are 
referred  to  elsewhere.  The  New  York  Revised  Statutes  author- 
ized the  collector  to  seize  and  sell  not  only  goods  and  chattels 
of  the  party  taxed,  but  any  goods  and  chattels  in  his  posses- 
sion, and  declared  that  "  no  claim  of  property  made  by  any 
other  person  shall  be  available  to  prevent  a  sale."  This  stat- 
ute was  enforced  without  question  of  its  validity.2    A  similar 


1 A  chattel  belonging  to  one  man 
cannot  be  taken  for  a  tax  against  an- 
other, even  though  the  latter  has  been 
owner  and  is  stilUn  possession:  Dan- 
iels v.  Nelson,  41  Vt.  161.  Where  a 
railroad  had  conveyed  all  of  its  realty 
and  personalty,  the  sheriff  after- 
wards could  not  seize  track  and  road- 
bed by  virtue  of  a  tax-warrant  from 
the  auditor-general :  Hackley  v.  Mack, 
60  Mich.  591.  Pretended  sale  to  pre- 
vent levy  for  tax,  possession  being 
retained  by  vendor,  officer  can  levy: 
Gray  v.  Finn,  96  Mich.  62.  Sewer  as- 
sessment on  lots  collectible  by  levy 
on  personalty  of  owner  of  lots  in 
whose  name  assessment  was  made, 
though  he  did  not  own  lots  when 
sewer  was  constructed:  Michigan  L. 
S.  P.  Co.  v.  Atwood,  126  Mich.  651. 
Partner's  individual  goods  may  be 
distrained  for  tax  against  firm:  Van 
Dyke  v.  Carleton,  61  N.  H.  574.  A 
boarder  in  a  house  is  not  in  such  pos- 
session of  the  furniture  in  the  room 
occupied  by  him  as  to  authorize  the 


seizure  of  it  for  his  taxes:  Denton  v. 
Carroll,  4  App.  Div.  (N.  Y.)  532,  40  N. 
Y.  Supp.  19.  A  transfer  of  property 
subject  to  taxation  by  persons  indi- 
vidually to  themselves,  as  constitut- 
ing a  corporation,  does  not  constitute 
the  corporation  an  innocent  pur- 
chaser so  as  to  defeat  a  claim  for 
taxes  thereon:  Bloxham  v.  Florida 
Cent.  &  P.  R.  Co.,  35  Fla.  695.  As  to 
the  liability  of  a  railroad  company 
formed  by  the  consolidation  of  two 
companies,  to  pay  the  tax  on  the  de- 
funct roads,  see  Bailey  v.  Railroad 
Co.,  22  Wall.  604.  See,  also,  as  to 
liability  of  consolidated  company, 
Bloxham  v.  Florida  Cent.  &  P.  R.  Co., 
supra. 

2  Sheldon  v.  Van  Buskirk,  2  N.  Y. 
473.  This  legislation  was  fully  sus- 
tained in  Hersee  v.  Porter,  100  N.  Y. 
403,  where  it  was  held  that  a  dis- 
traint on  mortgaged  chattels  left  in 
the  mortgager's  possession,  and  used 
by  him  the  same  as  before,  was  au- 
thorized.   A  statute  declaring  that 
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statute  in  Michigan  was  strongly  contested  as  not  being  due 
process  of  law,  and  was  upheld  by  a  divided  court.1  In  New 
Jersey  a  tax-collector  may  be  authorized  to  seize  on  a  tax- war- 
rant the  tenant's  goods  for  a  tax  assessed  against  the  landlord 
in  respect  of  the  leased  premises.2  In  Pennsylvania  a  statute 
has  been  enforced  which  empowered  the  collector  to  distrain 
the  property  of  an  occupier  of  land  wherever  found,  for  the 
satisfaction  of  a  tax  assessed  in  respect  to  the  land  against  the 
owner.3 

What  property  shall  be  subject  to  distress  the  statute  itself 
will  determine;  and  it  may  or  may  not  be  the  same  which  is 
subject  to  execution  on  judgments.4  If  the  distress  for  an}' 
reason  is  returned  to  the  owner,  without  being  in  any  manner 
appropriated  to  the  discharge  of  the  tax,  the  tax  is  not  paid," 
and  may  be  distrained  for  a  second  time.5 

It  is  very  proper  that  a  demand  for  the  tax  should  be  made 
a  prerequisite  to  the  levy  by  distress ; 6  and  it  is  not  often  that 


goods  and  chattels  on  lands  assessed 
shall  be  deemed  to  belong  to  him  to 
whom  it  is  assessed  does  not  apply 
to  property  transiently  there  for  the 
owner's  purposes,  viz.,  a  railroad  com- 
pany's engine  and  cars:  Lake  Shore, 
etc.  R..Co.  v.  Roach,  80 'N.  Y.  339. 
Question  of  fact  whether  goods  were 
in  possession  of  person  who  should 
have  paid  tax:  Coie  v.  Care,  82  Hun 
360. 

i  Sears  v.  Cottrell,  5  Mich.  251. 

2  Morrow  v.  Dows,  28  N.  J.  Eq.  459. 

3  McGregor  v.  Montgomery,  4  Pa. 
St.  237.  See  Wright  v.  Wigton,  84 
Pa.  St.  163. 

4  See  Witters  v.  Sowles,  32  Fed. 
Rep.  130;  Solomon  v.  Willis,  89  Ala. 
596;  Kennedy  v.  Mary  Lee  Coal  &  R. 
Co.,  93  Ala.  494;  Blain  v.  Irby,  25 
Kan.  499;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Peterson,  58  Kan.  818,  51  Pac.  Rep. 
290;  Covington  Gas-Light  Co.  v.  Cov- 
ington, 84  Ky.  94;  pteri  v.  Parker,  42 
La.  An.  374;  Rivers  v.  New  Orleans, 
42  La.  An.  1196;  American  Casualty 
Ins.  Ca's  Case,  82  Md.  535;  Hull  v. 
Southern  Development  Co.,  89  Md.  8; 


Chicago  &  N.  W.  R  Co.  v.  Ellson,  113 
Mich.  30;  Russell  v.  Green  (Okl.),  62 
Pac.  Rep.  817;  Mullins  v.  New  Jer- 
sey, 61  N.'J.  L.  135;  Chicago  &  N.  W. 
R.  Co.  v.  Forest  County,  95  Wis.  80. 
As  to  sufficiency  of  distress  or  levy 
in  case  of  bulky  personalty,  see  St. 
Anthony  &  D.  E.  Co.  v.  Bottineau 
County,  9  N.  D.  346;  New  Richmond 
Lumber  Co.  v.  Rogers,  68  Wis.  608. 
As  to  collection  by  distress  of  a 
school-tax  when  by  a  division  of  a 
school  district  after  a  tax  is  levied 
the  property  liable  is  found  to  be  in 
the  new  district,  see  McKay  v.  Batch- 
ellor,  2  Colo.  591. 

5  Farnsworth  Co.  v.  Rand,  65  Me.  19. 
Where  personalty  sufficient  to  pay 
the  taxes  on  land  was  levied  upon, 
but  was  lost  solely  through  the 
sheriff's  negligence,  the  taxes  were 
paid,  and  the  land  sould  not  be  sold 
therefor:  Campbell  v.  Wyant,  26 
W.  Va.  702.  That  a  levy  on  person- 
alty is  prima  facie  a  satisfaction  of 
a  tax,  see  Henry  v.  Gregory,  29  Mich. 
68. 

6  See   Hoozer  v.    Buckner„  11   B. 
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statutes  are  passed  which  are  so  little  regardful  of  the  citizen's 
rights  as  to  authorize  distress  without  at  least  a  call  upon  the 
persons  taxed  and  an  opportunity  to  pay  without  the  expense 
and  annoyance  of  a  levy.1  A  statutory  requirement  of  demand 
or  personal  notification  is  imperative,  and  distress  without  it 
would  he  it  illegal.2    Where,  however,  the  collector  is  required 


Monr.  183;  McLean  v.  New  York  & 
S.  B.  Ferry,  eta  Co.,  60  Hun  80.  Un- 
less the  statute  requires  it  demand  is 
not  essential  before  distraint:  Ives  v. 
Lyman,  7  Conn.  504.  Where  demand 
is  a  step  in  the  establishment  of  a 
lien  it  cannot  be  dispensed  with,  and 
it  should  be  for  the  specific  amount 
to  be  paid:  United  States  v.  Pacific 
R.  Co.,  4  DilL  71.  As  to  the  necessity 
for  strict  compliance  with  the  stat- 
ute, see  Midland  R.  Co.  v.  State,  11 
Ind.  App.  433;  Villey  v.  Jarreau,  33 
La.  An.  291;  Missouri  v.  Spiva,  43 
Fed.  Rep.  435.  It  was  held  in  An- 
drews v.  Sellers,  11  Ind.  App.  301, 
that  property  distrained  for  taxes 
could  not  be  replevied  because  the 
town  officers,  before  making  the 
seizure,  failed  to  demand  payment 
of  the  taxes.  Where  an  officer  is  re- 
quired to  demand  the  payment  of 
taxes  before  levying  a  distress  war- 
rant for  the  same,  it  is  presumed, 
after  he  has  made  the  levy,  that  be- 
fore be  did  so  he  made  such  demand : 
Nelson  Lumber  Co.  v.  McKinnon,  61 
Minn4  219.  See,  as  to  the  sufficiency- 
of  a  demand,  Himmelman  v.  Town- 
send,  49  Cal.  150;  Himmelman  v. 
Booth,  53  Cal.  50.  A  demand  at  the 
last  and  usual  place  of  abode  of  a 
non-resident  in  the  town,  if  he  has 
no  agent  there,  is  sufficient  to  jus- 
tify a  subsequent  seizure  and  sale  of 
his  goods  under  a  statute  requiring 
that  "  the  collector  shall,  before  dis- 
training the  goods  of  any  person  for 
his  tax,  demand  payment  thereof  of 
such  person,  if  to  be  found  within 
his  precinct:  "  King  v.  Whitcomb,  1 
Met.  338. 


1  It  was  held  in  Nelson  Lumber  Co. 
♦v.  McKinnon,  61  Minn.  319,  that  a 

statute  providing  for  the  issue  of  dis- 
tress warrants  for  the  collection  of 
personalty  taxes  without  prior  no- 
tice is  constitutional,  and  not  open 
to  the  objection  that  it  is  not  due 
process  of  law. 

2  Cones  v.  Wilson,  14  Ind.  465,  466. 
The  collector's  authority  must  be 
pursued  strictly:  Bishop  v.  Lovan, 
4  B.  Monr.  116.  Where  the  sheriff 
was  to  distrain  for  taxes,  if,  on  pre- 
senting an  account  of  the  taxes  and 
offering  a  receipt,  they  were  not  paid, 
a  distress  without  these  was  illegal: 
Hoozer  v.  Buckner,  11  B.  Monr.  183, 
184.  See,  to  the  same  point,  Bon- 
nell  v.  Roane,  30  Ark.  114;  Ives  v. 
Lynn,  7  Conn.  504;  Thompson  v. 
Rogers,  4  La.  9;  Moulton  v.  Blais- 
dell,  24  Me.  283;  Harrington  v.  Wor- 
cester, 6  Allen  576;  St.  Anthony,  etc. 
Co.  v.  Greely,  11  Minn.  325;  Johnson 
v.  Mclntyre,  1  Bibb  295;  Atkinson  v. 
Amick,  25  Mo.  404;  Burd  v.  Ramsey, 
9  S.  &  R.  109.  Under  the  Kentucky 
statute  tender  of  a  receipt  to  a  non- 
resident was  held  unnecessary: 
Smith  v.  Ryan,  88  Ky.  636.  Where 
the  law  required  supervisors,  before 
issuing  duplicate  and  warrant  for 
the  collection  of  road  taxes,  to  give 
notice  to  all  persons  rated  for  such 
taxes,  by  advertisement  or  other- 
wise, to  attend  at  such  times  and 
places  as  such  supervisors  may  di- 
rect, so  as  to  give  such  persons  full 
opportunity  to  work  out  their  re- 
spective taxes,  held  to  be  manda- 
tory and  a  condition  precedent: 
Miller  v.  Gorham,  38  Pa.  St.  309.    So, 
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to  appoint  a  time  and  place  to  receive  payment,  if  the  taxpayer 
when  called  upon  expresses  a  purpose  not  to  pay  at  all,  the 
collector  need  not  name  time  and  place  for  the  purpose,  but 
may  levy  at  once.1  A  premature  levy  by  a  collector  without 
sufficient  cause  renders  him  liable  in  trespass.2 

It  hasbeen  held  that  a  statute  limiting  the  time  within  which 
civil  actions  may  be  brought,  does  not  apply  to  proceedings  to 
collect  delinquent  taxes  by  distress.3 

Unless  authorized  by  statute  a  tax-collector  has  no  right  to 
restore  to  the  owner  property  seized  for  a  tax,  on  receiving 
from  him  a  bond  conditioned,  for  the  return  of  such  property 
to  the  officer  if  the  tax  is  determined  judicially  to  be  valid. 
Such  a  bond,  it  has  been  held,  would  be  void.4 

Lien  upon  chattels.  Property  seized  for  taxes  will  be  taken 
subject  to  any  prior  lien5  existing  in  favor  of  individuals; 6  and 
it  therefore  becomes  important  to  know  at  what  time  the  lien 


failure  to  give  the  notice  and  afford 
the  opportunity  accorded  by  the 
statute  to  make  payment  of  a  high- 
way-tax in  labor  vitiates  the  levy: 
Chicago  &  N.  W.  R.  Co.  v.  People, 
171  111.  525.  See  Sumner  v.  Gardiner,  ■ 
88  Me.  584  Where  a  city  charter 
provides  for  thirty  days'  publication 
of  a  notice  to  pay  taxes,  but  allows 
other  legal  notice,  a  publication  for 
one  day,  coupled  with  due  public 
posting,  has  been  held  sufficient: 
Brunswick  v.  Finney,  54  Ga.  317. 

i  Downer  v.  Woodbury,  19  Vt.  329; 
Wheelock  v.  Archer,  26  Vt.  380; 
Hurlbut  v.  Green,  42  Vt.  316. 

2  Veit  v.  Graff,  37  Ind.  253. 

3  Iowa  Land  Co.  v.  Douglas  County, 
8  S.  D.  429;  Price  v.  Lancaster 
County,  18  Neb.  199.  It  was  held  in 
State  v.  Plainfield,  46  N.  J.  L  119, 
that  a  property-owner  does  not  es- 
cape liability  for  taxes  because  the 
collector  fails  to  pursue  the  legal 
methods  within  the  prescribed  time; 
there  is  in  New  Jersey  no  statute  of 
limitations  applying  to  the  collec- 
tion of  taxes;  and  where  no  legal 
return  has  been  made,  the  legisla- 


ture may  extend  the  time  within 
which  the  old  remedy  may  be  en- 
forced, or  provide  new  methods  for 
collecting  the  tax. 

^Hardesty  v.  Price,  3  Colo.  556. 
See,  for  the  same  principle,  Morgan 
v.  Hale,  12  W.  Va.  713;  McWilliams 
v.  Phillips,  51  Miss.  196.  The  case  of 
Pay  v.  Shanks,  56  Ind.  554,  seems  op- 
posed to  the  Colorado  case  above 
cited.  Construction  of  statutory 
bond  to  pay  taxes  given  in  order  to 
release  personalty:  Curry  v.  Gila 
County  (Ariz.),  53  Pac.  Rep.  4.  A 
set-off  of  the  sheriff's  individual  debt 
cannot  be  allowed  against  a  forth- 
coming bond  given  on  levy  for  taxes: 
Miller  v.  Wisener,  45  W.  Va.  59. 

5  A  lien  is  said  to  be  a  qualified 
right  which,  in  a  given  case,  may  be 
exercised  over  another's  property: 
Degner  v.  Brown,  74  Md.  144. 

6  A  sale  of  mortgaged  chattels  to 
satisfy  general  taxes  due  from  the 
mortgager  has  been  held  not  to  pass 
to  the  purchaser  title  free  from  the 
lien  of  the  mortgage:  Woody  v. 
Jones,  113  N.  C.  253.  An  attachment 
is  not  displaced  by  the  lien  which 
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for  taxes  will  attach.  This  will,  depend  on  whether  the  stat- 
ute directly  or  by  implication  prescribes  a  rule  for  the  case.1 
If  it  does  not,  the  lien  will  attach  from  the  time  the  goods  were 


the  Illinois  statute  fixes  subsequently 
upon  all  the  personalty  of  the  tax- 
debtor:  Gaarv.Hurd,92I11.315.  And 
in  New  York  a  specific  lien  upon  per- 
sonalty acquired  by  an  attachment 
does  not  yield  to  a  subsequent  claim 
for  taxes  on  the  same  property  where 
no  specific  lien  has  been  acquired  for 
such  claim  by  warrant  or  other  pro- 
cess: Wise  v.  Wise  Co.,  153  N.  Y.  507. 
The  claim  of  the  state  for  taxes  is 
said  in  Hewitt  v.  Traders'  Bank,  18 
Wash,  336,  to  be  superior  to  all  other 
claims  and  liens  against  the  prop- 
erty. In  Minnesota  v.  Central  Trust 
R.  Co.,  94  Fed.  Eep.  244,  36  C.  C.  A. 
214,  the  lien  created  by  statute  for 
taxes  upon  personalty  is  held  para- 
mount to  any  other  lien,  prior  or 
subsequent,  in  favor  of  private  per- 
sons. In  Montana,  property  in  a 
retail  liquor  dealer's  possession  is 
subject  to  the  prior  lien  of  a  license 
tax,  though  there  was  a  duly  re- 
corded chattel  mortgage  thereon: 
Burfiend  v.  Hamilton,  20  Mont.  343.. 
In  Georgia,  if  property  is  in  the  cus- 
tody of  the  law,  the  state's  lien  for 
taxes  overrides  all  others  except  the 
judicial,  costs:  Georgia  v.  Atlantic, 
etc.  R.  Co.,  3  Woods  434  In  Illinois 
property  assigned  for  the  benefit  of 
creditors  may  be  taken  for  the  pay- 
ment of  taxes  levied  before  the  as- , 
signment,  although  suoh  taxes  had 
not  then  become  a  lien  on  the  as- 
signed property:  Jack  v.  Weienett,, 
115  111.  105.  See  Dunlap  v.  Gallatin 
County,  15  111.  7.  In  Iowa  taxes  as- 
sessed against  goods  which  pass  to  < 
an  assignee  for  creditors  are  by  stat- 
ute entitled  to  priority  without  any 
demand  or  levy,  and  the  assignee 
must  at  his  peril  provide  for  and  pay 
them:  Huisoamp  v.  Albert,  60  Iowa 
421.    And  where  a  tax  is  assessed  on 


personalty  in  the  hands  of  an  as- 
signee for  creditors,  the  assignee 
must  pay  them  as  between  himself 
and  a  mortgagee  of  the  assigned 
realty,  although  by  statute  such  taxes 
<are  a  Ijen  on  realty:  Brooks  v.  Eigh- 
mey,  53  Iowa  276.  It  was,  howeyer, 
held  in  Howard  County  v.  Strother, 
70  Iowa  593,  that  the  statute  provid- 
ing that  claims  for  taxes  should  be 
entitled  to  preference  in  all  assign- 
^ments  fdr  creditors  does  not  apply 
where  there  is  simply  a  contest  be- 
tween lien-holders  whose  claims  will 
exhaust  the  fund;  there  beingnalien 
for  the  tax.  In  Michigan  goods  as- 
signed for  the  benefit  of, creditors 
after  taxes  are  assessed  cannot  be 
seized  in  the  assignee's  hands  for  the 
tax  unless  there  is  a  lien  by  statute: 
Lyon  v.  Guthard,  52  Mich.  271.  In 
Maryland  taxes  of  a  corporation 
which  becomes  insolvent  after  they 
are  due  are  a  prior  lien  on  its  assets, 
and  on  a  special  fund  for  the  pay- 
ment of  losses  after  the  other  assets 
are  exhausted:  American  Casualty 
Ins.  Co.'s  Case,  82  Md.  535.  In  Ohio 
taxes  are  preferred  over  a  mortgage 
in  the  distribution  of  assigned  per- 
sonalty: Adair  v.  Blackburn,  60  Ohio 
St.  575.  As  to  the  prior  claims  of  a 
city  in  Wisconsin  for  unpaid  taxes 
assessed  on  property  assigned  for 
creditors'  benefit  —  taxes  to  be  paid 
before  dividends  —  see  Riddle's  As- 
signment, 93  Wis.  564. 

1  In  Illinois  the  lien  on  personalty 
attaches  when,  and  not  before,  the 
tax-books  are  placed  in  the  collector's 
hands:  Gaar  v.  Hurd,  92  I1L  315;  Bin- 
kert  v.  Wabash  R.  Co.,  98  111.  205; 
Ream  v.  Stone,  102  111.  359;  Cooper  v. 
Corbin,  105  111.  224.  And  then  it  is 
not  a  lien  on  specific  property,  but 
upon  all  the  owner's  personalty  sub- 
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distrained ;  not  from  the  date  of  assessment,  or  even'  of  the 
delivery  of  the  tax-warrant  to  the  officer.1'    And  the  lien  will 


ject  to  all  prior  valid  existing  liens: 
Cooper  v.  Corbin,  105  111.  224.  In,  In- 
diana there  seems  to  be  a  lien  for 
taxes  on  personalty  from  the  time 
when  the  duplicate  comes  to  the  col- 
lector's hands:  Barker  v.  Morton,  19 
Ind.  146.  In  Iowa,  where  a  tax  had 
been  levied  on  a  stock  of  merchan- 
dise, the  lien  therepn,  under  a  statute 
subsequently  enacted,  which  statute 
did  not  fix  a  specific  time  when  the 
tax  should  become  a  lien,  attached 
on  the  day  when  the'  statute  went 
into  effect:  Plymouth  County  v. 
Moore  (Iowa),  87  N.  W.  Eep.  662.  In 
Michigan  the  Statute  provides  that 
"  all  personal  taxes  shall  ...  be 
a  lien  on  all  personal  property  "  of 
the  person  assessed,  from  and  after 
,  the  first  of  December  in  each  year, 
a  purchaser  or  mortgagee  of  person- 
alty prior  to  that  day  talfes  it  free 
from  any  lien  for  taxes:  Tousey  v. 
Post,  91  Mich.  631:  St.  Johns  Nat. 
Bank  v.  Bingham  T'p,  113  Mich.  203. 
In  Missouri  a  lien  for  city  taxes  does 
not  attach  until  the  tax  is  levied  and  , 
extended  by  the  city  council  on  its 
tax-book:  Westport  v.  McGie,  128 
Mo.  552.  In  Nebraska  taxes  as- 
sessed on  personalty  are  a  lien  upon 
all  the  tax-debtor's  personalty  from 
the  time  when  the  tax-list  is  deliv- 
ered to  the  county  treasurer,and  such 
lien  is  superior  to  that  of  a  subsequent 
chattel  mortgage:  Reynolds  v.Fisher, 
43  Neb.  172;  Farmers'  L.  &  T.  Co.  v. 
Memminger,  48  Neb.  17;  Blanchard 
v.  Logan  County  (Neb.),  89  N.  W.  Eep, 
376.  So,  also,  it  is  superior  to  the  lien 
of  a  subsequent  attachment:  Rey- 
nolds v.  McMillin,  43  Neb.  183.  In 
New  Jersey  a  tax-lien  begins  when 
the  tax-duplicate  is  completed  and 
delivered  to  the  collector,  under  a 
statute  making  the  tax  a  lien  "  from 
and  after  the  date  of  levy  and  assess- 
ment: "  Hohenstatt  v.  Bridgeton,  62 


N.  J.  L.  169.  In  North  Dakota  a  lien 
for  taxes  on  personalty  does  not  arise 
until  after  the  tax  has  been  assessed 
and  levied,  and  the  tax-books  re- 
ceived by  the  county  treasurer: 
Swenson  v.  Greenland,  4  N.  D.  532. 
Under  the  Pennsylvania  statute  re- 
quiring the  city  treasurer  to  certify 
at  a  certain  time  schedules  of  un- 
paid taxes  to  the  city  treasurer  to 
be  registered  by  him  as  liens,  cer- 
tification by  the  treasurer  is  es- 
sential to  such  registration:  Read- 
ing v.  Krause's  Estate,  167  Pa.  St.  23. 
The  Washington  statute  providing 
that  taxes  assessed  on  personalty 
shall  be  a  lien  thereon  though  posses- 
sion has  been  transferred  after  a 
specified  day  next  succeeding  the 
levy,  applies  also  where  title,  as  well 
as  possession,  has  been  transferred; 
Mills  v.  Thurston  County,  16  Wash. 
378.  And  the  lien  cannot  be  avoided 
on  the  ground  that  some  of  the 
goods  have  been  sold  and  other 
goods  added  since  the  levy,  render- 
ing it  impossible  to  segregate  the 
part  actually  assessed:  Ibid.  But 
personalty  transferred  before  the 
day  specified  is  not  subject  to  a  lien 
for  taxes:  Phelan  v.  Smith,  22  Wash. 
397. 

1  See  Tompkins  v.  Railroad  Co.,  18 
Fed.  Rep.  344;  McKay  v.  Bachellor, 
2  Colo.  591;  Palmer  v.  Pettingill 
(Idaho),  55  Pac.  Rep.  653;  Shelby  v. 
Tiddy,  118  N.  C.  792;  Moore  v.  Marsh, 
60  Pa.  St.  46.  In  Delaware  it  is  held 
that  in  the  absence  of  statute  ho  lien 
exists  on  personalty  for  realty  taxes, 
unless  by  some  execution  process; 
and  the  primary  liability  of  person- 
alty does  not  change  the  rule:  In  re 
Lord,  etc.  Chem.  Co.,  7  Del.  Ch.  248. 
In  Iowa  a  mortgagee  of  goods  who 
took  possession  before  they  had  been 
seized  for  taxes,  and  who  sold  them 
for  the  satisfaction  of  his  demand, 
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not  be  divested  by  failure  to  make  the  tax  a  lien  on  lands,1  or 
by  the  subsequent  issue  of  execution,2  or  by  the  appointment 
of  a  receiver  of  the  property,3  although,  being  merely  to  secure 
the  public,  it  may  be  vacated  by  a  bond  given  on  appeal  from 
a  judgment  for  the  tax.4  Nor  will  the  fact  that  judgment  is 
taken  for  the  amount  of  a  tax-lien  defeat  the  tax.5 

Sale  of  chattels.  The  right  to  sell  property  to  enforce  the 
payment  of  a  tax  depends  upon  tfce  legal  liability  of  the  owner 
to  pay  the  tax,  and  a  legal  default  in  making  payment.6  A 
constitutional  provision  that  personalty,  to  a  certain  value  shall 
be  exempt  from  sale  under  execution  does  not  include  an  ex- 
emption from  sale  for  taxes.7  It  has  been  held  that  statutory 
provisions  relating  only  to  taxes  levied  on  real  estate,  and  pro- 
viding that  for  taxes  due  in  certain  years  property  shall  not 
be  sold  before  a  specified  date,  cannot  be  extended  to  personal 
property.8  Statutes  regarding  notice,  and  limiting  the  time 
within  whiGh  a  sale  of  distrained  property  shall  be  made,  are  ' 
imperative,  and  the  officer  becomes  a  trespasser  db  initio  if  he 
proceeds  to  a  sale  without  them.9  In  short,  in  those  cases  in 
which  property  is  to  be  sold  for  taxes  without  judicial  process, 

either  in  person  or  through  a  re-  129  Cal.  90.  See  Smith  v.  Northamp- 

ceiver  appointed  by  a  court,  was  held  ton  Bank.  4  Cush.  1.                              > 

entitled  to  the  proceeds  as  against  '    7  Wilmington  v.  Sprunt,  114  N.  C. 

the  tax-collector:  Marsh  v.  Bird,  22  310. 

Fed.  Rep.  180.    Where  a  tax  assessed  8  Percival  v.  Thurston  County,  14 

on  personalty  is  not  a  lien  thereon,  Wash.  586. 

if  the  owner  subsequently  sells  the  9  As  to  the  requisites  of  the  notice 

property  it  cannot  be  subjected  to  of  sale,  see  Scott  v.  Watkins,  22  Ark. 

payment  of  the  tax:  Jaffray  v.  An-  556;  Lyle  v.  Jacques,  101  111.  644; 

derson,  66  Iowa  718.  Barnard  v.  Graves,  13  Met.  85;  Raw- 

i  Duryee  v.  United  States  Credit-  son  v.  Spencer,  113  Mass.  40.    Where 

System  Co.,  55  N.  J.  Eq.  811.  the  statute  required  property  seized 

2  Evans  v.  Bradford,  35  Ind.  527;  for  taxes  to    be   sold  within    four 
McNeil  v.  Freeman,  37  Ind.  203.  days,-  keeping  it  longer  made  the 

3  Union  Trust  Co.  v.  Weber,  96  111.  officer  a  trespasser  db  initio:  Brack- 
346.  ett  v.  Vining,  49  Me.  356.    Sale  made 

* People  v.  Preston,  1  Idaho  374  after  the  time  thus  limited  held  void 

s  Boyce  v.  Stevens,  86  Mich.  549.  Pierce  v.   Benjamin,  14  Pick.  356 

«  Green  v.  Craft,  28  Miss.  70.  Under  Noyes  i.  Haverhill,   11   Cush.  338 

the  California  code  the  purchaser  at  Lefavour  v.  -Bartlett,  42  N.  H.  555. 

a  tax-sale  of  personalty  assessed  to  Statutory  provisions  requiring  the 

one  who  had  the  possession  and  con-  collector  to  keep  a  distress  four  days 

trol    thereof,    gets    a    good    title:  before  advertising,  and  to  advertise 

Houser,  etc.  Manuf.  Co.  v.  Hargrove,  six  days,  do  not  restrict  him  to  this 
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it  is  indispensable  that  all  the  proceedings  —  except  such  as 
may  be  mere  formalities,  of  no  importance  to  the  taxpayer  — 
comply  strictly  with  the  law.1 

A  purchaser's  title  cannot  be  defeated  by  any  neglect  of 
duty  by  the  tax-collector  after  the  sale.2  It  has  been  held  that 
a  statute  passing  the  state's  lien  to  a  purchaser  of  land  at  an 
invalid  tax-sale  .does  not  apply  to  an  invalid  sale  of  personalty, 
and  that  the  purchaser  at  such  sale  acquires  no  lien  entitling 
him  to  possession.3  If  mortgaged  personalty  is  sold  for  taxes, 
and  mortgager  and  mortgagee  claim  the  surplus,  the  collector 
is  liable  to  the  mortgagee  for  the  amount  paid  by  him  to  the 
mortgager.4- 

Where  a  statute  covers  the  entire  subject  of  taxation,  includ- 


exact  time,  though  he  may  not  sell 
in  less:  Clemons  v.  Lewis,  36  Vt.  673. 
See  Harriman  v.  School  Dist.,  35  Vt. 
311.  An  adjournment  of  the  day  of 
sale  can  be  made  by  the  officer  in 
his  discretion;  and  the  fact  that  in 
making  the  adjournment  he  inserted 
"Four  o'clock,  A.  M.,"  instead  of 
"Four  o'clock,  P.  M.,"  being  an  ob- 
vious mistake  deceiving  no  one,  the 
alteration  of  it,  on  the  morning  of 
the  day  of  sale,  would  not  mislead 
any  one  as  to  the  true  time  of  sale 
intended  in  the  original  adjourn- 
ment. In  any  event  it  would  not 
render  the  officer  a  trespasser  ab 
initio:  Wheelock  v.  Archer,  26  Vt. 
380.  But  a  sale  for  taxes  at  ten  in 
the  morning,  when  the  sale  had  been 
adjourned  to  one  in  the  afternoon,  is 
void,  and  makes  the  officer  a  tres- 
passer: Buzzell  v.  Johnson,  54  Vt.  90. 
In  Maine  the  property  seized  need 
not  be  sold  in  the  same  town  if  proper 
reasons  exist  for  removing  it  into 
another:  Carville  v.  Additon,  62  Me. 
459. 

1  Ward  v.  Carson,  etc.  Co.,  13  Nev. 
44;  Emerson  v.  Thompson,  59  Wis. 
619.  Where  the  tax-collector  sold  in 
one  lot  a  horse  and  several  watches 
without  affording  sufficient  opportu- 
nity for  examination  of  the  watches 
or  for  competitive  bidding,  the  sale 


vested  in  the  purchaser  no  title  by 
which  he  could  defend  an  action  for 
conversion:  Shimer  v.  Mosher,  39 
Hun  153.  In  Taylor  v.  Robertson,  16 
Utah  330,  a  sale  from  a  flock  of  5,000 
sheep  of  enough  sheep  to  pay  a  tax 
of  $97,  leaving  the  selection  to  the 
buyer  after  sale,  was  held  void.  So, 
in  Leaton  v.  Murphy,  78  Mich.  77,  was 
a  sale  of  two  horses,  either  of  which 
was  worth  more  than  the  amount  of 
the  tax;  the  horses  not  being  a 
matched  team,  and  it  not  appearing 
that  it  was  for  the  interest  of  the 
parties  to  sell  them  together.  If  the 
collector,  after  selling  enough  to  pay 
the  tax  and  expense  of  sale,  sells 
other  property  distrained,  he  will  be 
a  purchaser  ab  initio  only  in  respect 
to  the  articles  sold  in  excess  of  the 
necessity:  Seekins  v.  Goodale,  61  Me. 
400,  explaining  Williamson  v.  Dow, 
32  Me.  559.  It  was  held  in  Keystone 
Lumber  Co.  v.  Pederson,  93  Wis.  466, 
that  a  town -treasurer  who  had  levied 
upon  personalty  under  a  tax-warrant 
valid  on  its  face  for  a  tax  appearing 
on  his  roll  against  the  owner  thereof, 
could  complete  the  proceedings  al- 
though his  distress  warrant  expired 
before  the  sale. 

*  Gerry  v.  Herrick,  87  Me.  219. 

"Boutwell  v.  Parker,  124  Ala.  341. 

<McDuffie  v.  Collins,  117,  Ala.  487. 
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ing  redemption,  and  repeals  earlier  acts,  but  makes  no  provisr 
ion  for  redemption  in  case  of  sale  of  personal  property,  the 
provisions  of  earlier  acts  permitting  such  redemption  are  no 
longer  in  force.1 

Detention  of  goods  and  chattels.  Reference  is  made  here  not 
to  the  proceedings  in  which  goods  are  distrained  or  seized  for 
forfeitures  or  penalties,  but  to  those  under  which  goods,  in  re- 
spect to  which  the  tax  is  demanded,  are  required  to  pass 
through  the  hands  of  government  officers,  who  are  to  exact 
the  tax  before  the  owner  or  consignee  is  ehtitled  'to  their  cus- 
tody. Cases  of  this  nature  arise  under  the  laws  for  the  collec- 
tion of  customs  duties,  but  do  not  require  special  mention, 
being  fully  provided  for  by  the  federal  statutes.2 

Forfeiture  of  property  taxed.  It  is  provided  by  law  in  some 
states  that  if  the  taxes  assessed  against  lands  shall  not  be  paid 
by  a  certain  time,  and  after  some  prescribed  notice,  the  land 
shall  be  forfeited  to  the  state.3  The  Virginia  statute  of  1790 
may  be  taken  as  an  illustration.  After  making  provision  for 
the  taxation  of  lands;  that  the  sheriff  should  make  to  the  au- 
ditor of  public  accounts  a  return,  under  oath,  of  all  those  the 
taxes  upon  which  he  could  find  no  effects  for  the  satisfaction 
of, —  that  certain  prescribed  steps  should  be  taken  for  collec- 
tion the  following  year,  and,  if  these  failed,  there  should  be 
published  in  the  Virginia  Gazette,  for  three  weeks,  the  names 
of  delinquents,  the  quantity  of  land,  the  situation  thereof  and 
the  taxes  due  thereon,  it  then  proceeded  to  declare  that  in 
case  the  tax  on  any  part  of  the  lands  should  not  be  paid  for 
the  space  of  three  years  "the  right  to  such  lands  shall  be  lost, 
forfeited,  and  vested  in  the  commonwealth,"  etc.  This  was  a 
more  liberal  statute,  in  the  time  it  allowed  for  payment,  than 
those  usually  are  which  provide  for  such  a  forfeiture,  but  the 
general  characteristics  of  all  are  alike. 

Serious  question  has  been  made  of  the  right  of  the  govern- 
ment to  take  to  itself  title  to  lands,  under  a  forfeiture  based 

lHadleyv.  Musselman,104Ind.459.    paying  the    tax    thereon:    United 
2  The  destruction  by  an  officer's    States  v.  Farrell,  8  Biss.  259. 
fault  of  goods  in  bond  does  not  re-       s  Proof  of  notice  to  be  followed  by 
lease  the  owner  from  the  daty  of    forfeiture  must  be    strictly  made: 

Tolman  v.  Hobbs,  68  Me.  316. 
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on  a  personal  default,  without  a  judicial  finding  that  such  a 
default  exists.  The  question  was  made  in  the  early  cases  aris- 
ing under  these  statutes,  and  has  continued  to  be  made  ever 
since,  without  having  yet  reached  conclusive  settlement.  One 
of  the  most  learned  and  able  of  the  early  Virginia  judges  de- 
clared his  opinion,  under  the  act  of  1790,  that  the  forfeiture 
could  not  be  perfected  so  as  to  divest  the  title  of  the  former 
owner  without  inquest  of  office.1  This  view  was  accepted  in 
Kentucky,2  and  has  been  assented  to  in  an  elaborate  opinion 
by  the  supreme  court  of  Mississippi,  though  this  was  weakened 
by  able  dissent.3  Decisions  in'Minnesota  are  to  the  same  effect.4 
But  there  are  respectable  authorities  to  the  contrary,5  among 
which  are  now  to  be  reckoned  those  of  Virginia 6  and  West 
Virginia.7 


1  Tucker,  J.,  in  Kinney  v.  Beverly, 
2  H.  &  M.  318.  The  other  judges  gave 
no  opinion  on  this  point. 

2  Barbour  v.  Nelson,  1  Litt.  60;  Eob- 
inson  v.  Hurl,  3  Litt.  38.  And  see 
Currie  v.  Fowler,  5  J.  J.  Marsh.  145; 
Harlan's  Heirs  v.  Beaton's  Heirs,  18 
B.  Monr.  312.  In  Marshall  v.  Mc- 
Daniel,  12  Bu^h  378,  it  is  said  that 
although  the  statute  may  require  the 
listing  of  property  for  taxation,  and 
as  a  penalty  for  failure  to  list  may 
impose  a  forfeiture,  the  forfeiture 
must  be  declared  by  due  process  of 
law.  The  failure  to  list  cannot  ipso 
facto,  without  inquiry  or  trial,  or 
chance  for  the  defaulting  party  to  be 
heard,  vest  title  to  the  land  in  the 
state. 

s  Griffin  v.  Mixon,  38  Miss.  424.  The 
Missouri  statute  (1865)  did  not  vest 
in  the  state  the  absolute  title  to  lands 
■which  for  want  of  bidders  were 
struck  off  to  the  state,  hut  only  gave 
a  lien  for  the  taxes:  State  v.  Heman, 
7  Mo.  App.  584, 70  Mo.  441.  Laws  for 
the  forfeiture  of  lands  for  non-pay- 
ment of  taxes  are  to  be  strictly  con- 
strued as  between  the  owner  and  a 
purchaser  from  the  state:  Tolman  v. 
Hobbs,  68  Me.  316.  If  land  is  imper- 
fectly described  in  the  assessment 


roll  it  cannot  be  forfeited  for  default 
in  payment:  Ee  Baton  Rouge  Water 
Works,  34  La.  An.  255.  It  was  held 
in  Scharf  v.  Tasker,  73  Md.  378,  that 
the  provision  of  the  Maryland  Decla- 
ration of  Bights  against  taking  prop- 
erty without  due  process  of  law  was' 
violated  by  a  statute  to  the  effect 
that  owners  of  unassessed  military 
lots  should  forfeit  all  their  rights  to 
the  state  unless  they  established  their 
title  within  a  designated  time. 

4  See  St.  Anthony,  etc.  Co.  v.  Greely, 
11  Minn.  321;  Baker  v.  Kelly,  11 
Minn.  480;  Hill  v.  Lund,  13  Minn.  451. 

sHodgdon  v.  Wight,  36  Me.  326; 
Adams  v.  Larrabee,  46  Me.  516,  519. 

6  Wild's  Lessee  v.  Serpell,  10  Grat. 
405;  Hale  v.  Branscum,  10  Grat.  418; 
Flanagan  v.  Grimmet,  10  Grat.  421; 
Usher  v.  Pride,  15  Grat.  190.  Whether 
a  state  can  lawfully  provide  that  the 
absolute  title  to  lands  shall  be  di- 
vested merely  by  the  owner's  fail- 
ure, during  a  named  period,  to  list 
them  for  taxation  —  without  an  in- 
quisition or  some  proceeding  declar- 
ing the  forfeiture  —  qucere;  the  an- 
swering of  the  point  not  being  nec- 
essary to  a  decision  of  the  case:  King 
v.  Mullins,  171  U.  S.  404 

'State  v.  Cheney,  45  W.  Va.  478; 
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Some  ground  we  may  safely  occupy  here  without  liability 
to  controversy. x  It  is  conceded  on  all  sides  that  an  intent  to 
transfer  title  to  the  government  by  forfeiture  will  not  be  in- 
ferred in  any  case  from  language  capable  of  any  milder  con- 
struction.1 The  courts  of  Ohio  acted  upon  this  view  when 
they  held  that  a  statute  which  declared  that,  after  due  record 
of  the  default,  the  land  "  shall  be  considered  as  forfeited  to 
the  state  of  Ohio,  and  be  subject  to  be  disposed  of  in  such 
manner  as  any  future  legislature  may  direct,"  did  not  work 
an  absolute  forfeiture,  and  the  owner  might  redeem  after- 
wards. But  this  was  partly,  at  least,  on'  the  ground  that  the 
legislature  had  never  treated  this  forfeiture  as  vesting  a  title 
in  the  state  for  any  other  purpose  than  as  security  for  taxes 


State  v.  Swann,  46  W.  Va.  128;  State 
v.  Tavenner  (W.  Va.),  39  S.  E.  Rep. 
649.  Where  a  tract  of  land  had  been 
omitted  from  the  commissioner's 
books,  and  had  thus  become  forfeited 
to  the  state  under  the  act  of  1835, 
entry  of  it  on  such  books  in  the  year 
1866  did  not  relieve  it  from  the  for- 
feiture: Yokum  v.  Fickey,  37  W.  Va. 
762.  The  constitutional  provision 
for  the  forfeiture  of  lands  contain- 
ing one  thousand  acres  or  more  does 
not,  by  implication,  limit  forfeiture 
to  tracts  of  one  thousand  acres  or 
more:  State  v.  Swann,  supra.  Where 
a  tract  of  land  lies  in  two  counties, 
entry  in  either  saves  it  from  forfeit- 
ure for  non-entry:  State  v.  Cheney, 
supra.  Under  the  West  Virginia 
statute  of  1869  the  omission  of  lands 
from  the  commissioner's  books  for 
only  two  years,  or  for  any  time  less 
than  five  years,  and  the  failure  after- 
wards to  charge  up  the  back  taxes, 
do  not  work  a  forfeiture:  Lashier  v. 
McCreery,  66  Fed.  Rep.  83i  If  a  pat- 
ent for  a  tract  of  a  given  number  of 
acres  is  entered  for  taxes  accordingly, 
the  fact  that  it  contains  a  larger 
quantity  will  not  forfeit  the  excess 
for  non -entry:  State  v.  Cheney,  45 
W.  Va.  478.  Where  lands  have  been 
purchased  by  the  state  at  a  tax-sale 


they  cannot  under  the  West  Virginia 
statute  be  forfeited  for  non-entry: 
Sayers  v.  Burkhardt,  85  Fed.  Rep. 
246,  29  C.  C.  A.  137.  As  to  the  state's 
right  to  set  up  forfeiture  for  non- 
entry  where  land  has  been  sold  for 
taxes,  see  State  v.  Sponaugle,  45  W. 
Va.  415.  A  proceeding  brought  by 
the  commissioner  of  school  lands  in 
1882  to  forfeit  a  tract  of  land  in  the 
name  of  the  original  owner,  who  had 
in  fact  conveyed  it  to  others  in  1797, 
since  when  there  had  been  various 
conveyances  andone  sale  for  non-pay- 
ment of  taxes,  is  coram  non  judiee 
and  void:  Ibid.  If  a  grantor  who  has 
conveyed  the  gas  and  oil  in  a  tract  of 
land  keeps  the  taxes  paid  on  the  land 
remaining  charged  as  a  whole  to  him 
at  full  valuation,  there  can  be  no  for- 
feiture of  the  gas  and  oil  interest  for 
non-entry  for  five  years  in  the  gran- 
tee's name:  State  v.  Law,  46  W.  Va. 
451.  Further  as  to  forfeiture,  see 
Braxton  v.  Rich,  47  Fed.  Rep.  178; 
McClure  v.  Maitland,  24  W.  Va.  561; 
Holly  River  Coal  Co.  v.  Howell,  36 
W.  Va.  489. 

1  Fairfax's  Devisee  v.  Hunter's 
Lessee,  7-  Cranch  603,  605;  Schenck  v. 
Peay,  1  Dillon  267;  Bennett  v.  Hunter, 
18  Grat.  100,  9  Wall.  326,  336;  Dicker- 
son  v.  Acosta,  15  Fla.  614. 
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due  and  owing.1  That  statutes  of  forfeiture  are  strictly  con- 
strued is  an  elementary  principle,2  and  there  are  no  cases  in 
which  the  rule  requiring  a  substantial  compliance  with  all  the 
important  provisions  of  the  statute  will  more  rigidly  be  insisted 
upon.3 
Where  the  power  of  legislation  ipso  facto  to  work  a  forfeit- 


iThevenin  v.  Slocum's  Lessee,  16 
Ohio  519,  532.  This  case  is  cited  and 
relied  upon  in  St.  Anthony,  etc.  Co. 
v.  Greely,  11  Minn.  321.  See,  also, 
Woodward  v.  Sloan,  27  Ohio  St.  592. 
Where  lands  are  to  be  forfeited  to 
the  state  on  non-payment  of  the  tax 
and  a  record  of  the  forfeiture  made, 
a  sale  of  the  land  as  forfeited,  when 
there  is  no  such  record,  is  bad: 
Magruder  v.  Esraay,  31  Ohio  St.  222. 
2  See  Schenck  v.'Peay,  1  Dill.  267; 
Lohrs  v.  Miller's  Lessee,  12  Grat.  452; 
Twiggs  v.  Chevallie,  4  W.  Va.  463; 
Scott  v.  People,  2  111.  App.  642;  Smith 
v.  People,  3  111.  App.  380;  Chicago, 
etc.  R.  Co.  v.  Boiler,  7  111.  App.  625. 
A  subsequent  taxing  of  lands  by  the 
state,  and  the  receipt  of  taxes  from 
the  former  owner,  was  held  in 
Hodgdon  v.  Wight,  36  Me.  326,  to  be 
no  waiver  of  the  forfeiture.  The  same 
decision  was  made  in  Crane  v. 
Reeder,  25  Mich.  303,  which  was  a 
case  of  escheat.  In  that  case  Camp- 
bell, J.,  discusses  at  length  the  ques- 
tion of  necessity  of  inquest  of  office, 
and  concludes  that  it  is  not  neces- 
sary. If,  under  the  statute,  the  title 
to  land  condemned  relates  back  to 
the  commencement  of  proceedings, 
taxes  laid  thereon  pending  the  con- 
demnation do  not  become  a  charge 
upon  the  former  owner:  Sherwin  v. 
Wigglesworth,  129  Mass.'64.  In  Illi- 
nois, real  property  is  forfeited  to  the 
state,  within  the  meaning  of  the  tax 
law,  when  "  at  any  regular  tax  sale, 
under  the  revenue  act,  the  collector 
•  shall  offer  the  property  for  sale,  and 
it  shall  not  have  been  sold  for  want 
of  bidders."  Then  it  is  the  duty  of 
the  clerk  to  add  to  the  tax  for  the 


current  year  on  such  property  the 
back  taxes,  interest,  and  penalties. 
Thereafter  it  becomes  unimportant 
whether  a  judgment  for  taxes  a  for 
prior  year  is  in  strict  conformity  to 
statute.  The  land  is  subject  to  the 
penalties,  interest,  and  costs,  whether 
the  forfeiture  was  in  due  form  or 
not.  Nor  by  paying  the  current 
taxes  of  a  year,  after  forfeiture,  can 
the  owner  avoid  paying  the  taxes, 
interest,  and  penalties  already  added 
thereto  for  former  years:  Biggins  v. 
People,  106  111.  270.  See,  further, 
People  v.  Gale,  93  111.  127;  People  v. 
Smith,  94  111.  226;  Belleville  Nail  Co. 
v.  People,  98  111.  399.  In  South  Caro- 
lina, the  state  must  prove  its  title  by 
forfeiture  if  it  relies  upon  it.  State  v. 
Thompson,  18  S.  C.  538.  In  Louisiana, 
a  purchaser  after  forfeiture  from  the 
original  owner  acquires  his  right  to 
redeem,  but  not  a  right  to  enjoin  a 
sale  by  the  state.  Geren  v.  Gruber, 
26  La.  An.  694;  Morrison  v.  Larkin, 

26  La.  An.  699:  Garner  v.  Anderson, 

27  La.  An.  338.  As  to  what  is  meant 
by  forfeiture  in  that  state,  and  the 
constitutional  right  to  declare  it,  see 
Morrison  v.  Larkin,  26  La.  An.  699. 
Where  owners  of  property  permit  it 
to  be  forfeited  and  vested  in  the  state 
they  have  no  interest  in  the  future 
disposition  of  it  by  the  state:  Surget 
v.  Newman,  43  La.  An.  873. 

3  See  Hopkins  v.  Sandige,  31  Miss. 
668,  676,  in  which  the  delay  of  a  few 
days  after  the  time  fixed  by  statute 
for  the  return  of  the  list  was  held  to 
defeat  the  forfeiture.  See,  also, 
Kinney  v.  Beverly,  2  H.  <&  M.  318, 
331;  Den  tier  v.  State,  4  Blackf.  258; 
Williams  v.  State,  6  Blaokf.  36. 


862  COLLECTION   OF   TAX.  [OH.  XIV. 

ure  is  in  question,  it  is  important  that  there  be  a  clear  and  pre- 
cise understanding  of  what  is  intended  in  the  use  of  this  word 
"  forfeiture."  The  usual  method  of  enforcing  the  payment  of 
taxes  upon  property  is  by  putting  the  property  up  at  a  public  sale. 
JSo  one  questions  the  right  to  do  this,  and  no  one  doubts  that 
the  sale,  if  fair  and  made  in  compliance  with  the  law,  and  after 
all  the  necessary  preliminary  steps  have  been  taken,  vests  a 
perfect  title  in  .the  purchaser  to  the  full  extent  that  the  statute 
shall  declare.  Eo  judicial  proceedings  are  required  to  perfect 
the  title,  and  if  the  purchaser  have  need  of  a  resort  to  them,  in 
order  to  obtain  possession,  it  is  only  what  might  occur  to  any 
owner  of  property  under  any  undisputed  title.  In  what  im- 
portant particular  does  this  differ  from  the  case  of  forfeitures, 
except  that  to  the  proceedings  which  are  to  work  the  forfeit 
ure  there  is  added  the  one  requirement  of  a  public  sale  ?  But 
there  are  in  the  sale  no  elements  of  an  adjudication;  it  does 
not  stand  in  the  place  of  one;  .its  purpose  is  only  to  bring  to 
the  public  treasury  the  tax  for  which  the  sale  is  made.  Inci- 
dentally in  the  proceedings  a  purpose  is  kept  in  view,  not  to 
sacrifice  any  farther  than  shall  be  necessary  the  interests  of 
the  owner;  and  to  this  end  notice  of  the  sale  is  required,  with 
a  view  to  invite  competition  among  bidders.  But  we  are  not 
aware  of  any  constitutional  principle  that  entitles  a  party  to 
have  his  duty  coerced  by  a  public  sale  of  property,  rather  than 
by  a  forfeiture  of  it.  A  sale  by  a  ministerial  officer  which,  as 
the  closing  step  in  administrative  action,  is  to  divest  the  owner 
of  his  title,  is  as  much  obnoxious  to  the  charge  that  it  deprives 
him  of  his  freehold  without  a  hearing,  as  is  the  legislative  for- 
feiture. Whatever  there  is  of  the  nature  of  judicial  inquiry 
lies  back  of  these  proceedings  in  the  action  of  the  assessirig 
officers,  and,  as  has  already  been  stated,  is  the  same  in  both 
cases.  If  the  owner  is  condemned  without  a  hearing  in  the  one 
case,  he  is  in  the  other. 

It  maybe  that  a  public  sale  would  be  most  advantageous  to 
the  person  taxed,  because  it  might  leave  to  him  some  portion 
of  his  property  after  the  tax  was  satisfied.  '  In  the  vast  major- 
ity of  cases,  however,  the  sale' is  of  the  whole  land,  and  the 
possible  benefit  is  not  had.  But  there  is  no  imperative  princi- 
ple of  government  which  requires  the  legislature,  in  prescribing 
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rules  of  administration,  to  fix  upon  those  which  would  be  most 
for  the  advantage  of  a  negligent  or  defaulting  citizen.  We 
suppose,  on  the  other  hand,  that  the  legislature  has  very  ample 
discretion  to  determine  the  rule  on  its  own  view  of  public 
policy.  If  it  deems  a  sale  more  advantageous  to  the  state  than 
a  forfeiture,  it  will  provide  for  it;  otherwise  not. 

But  if  by  forfeiture  is  understood  the  vesting  in  the  state  a 
title  which  shall  be  absolute  and  beyond  dispute,  the  question 
presented  is  different. ,  It  is  impossible  that  there  can  be  any 
right  to  declare  such  a  forfeiture,  except  as  the  result  of  an 
adjudication  to  which  the  owner  was  a  party,  which  has  deter- 
mined that  the  default,  upon  which  the  forfeiture  was  based, 
exists  in  fact,  and  that  the  requisite  steps  which  were  to  pre- 
cede the  forfeiture  have  actually  been  taken.  In  some  judicial 
tribunal  the  party  whose  freehold  is  seized  has  a  right  to  a 
heariDg  on  these  questions:  a  constitutional  right,  if  constitu- 
tional protections  to  property  are  of  any  avail.  But  if  by  for- 
feiture is  understood  only  that  without  sale  there  shall  pass  to  * 
the  state  such  title  as  a  purchaser  would  acquire  if  a  sale  were 
to  take  place,  the  declaration  of  forfeiture  can,  of  itself,  work 
no  absolute  deprivation  of  right.  If  the  default  existed  and ' 
the  tax  proceedings  are  regular,  the  state  has  the  title ;  if  not, 
it  remains  in  the  person  taxed.  And,  in  the  absence  of  any 
statute  changing  the  burden  of  proof,  it  would  devolve  on  the 
state  to  prove  the  regularity  of  the  proceedings,  precisely  as 
it  Avould  on  the  purchaser  when  demanding  the  land  under  the 
deed  given  on  a  purchase.1 

1  See  Kinney  v.  Beverly,  2  H.  &  M.  revenue  law,  sustained  as  constitu- 
318,  331 ;  Hopkins  v.  Sandige,  31  Miss,  tional:  United  States  v.  McKinley,  4 
668,  676.  See,  also,  post,  ch.  XVII.  Brewster  246.  See  United  States  v. 
The  proceedings  for  forfeiture,  where  Spreckens,  1  Sawy.  84;  Quantity  of 
a  judicial  prosecution  is  required,  it  Tobacco,  5  Ben.  407.  That  there  must 
seems  unnecessary  to  consider.  An  be  full  showing  of  the  facts  upon 
intent  to  defraud  is  made  aground  which  the  right  of  forfeiture  depends, 
of  forfeiture,  under  some  of  the  fed-  see  State  v.  Thompson,  18  S.  C.  538. 
eral  revenue  laws.  See  United  States  Under  the  Louisiana  statutes  prop- 
v.  Hogsheads  of  Tobacco,  2  Bond  137;  erty  is  forfeited  to  the  state  for  non- 
United  States  v.  Caddies  of  Tobacco,  payment  of  taxes  from  the  filing  of 
2  Bond  305;  Henderson's  Spirits,  14  the  delinquent  rolls;  and  the  forfeit- 
Wall.  44.  The  statute  imposing  the  ure  can  be  set  aside  only  on  proof  of 
penalty  of  forfeiture  of  land  and  payment:  Surget  v.  Newman,  43 
buildings  employed  in  violation  of  a  La.  An.  873. 
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Levy  upon  land.  At  the  common-law  distress  applied  to  the 
seizure  of  personal  chattels  only;1  but  the  power  to  distrain 
may  be  extended  to  realty,2  and  it  has  been  so  extended  in 
sortie  of  the  states.3  In  Georgia,  where  resort  to  this  remedy  for 
collecting  taxes  is  permitted,4  a  tax-collector  cannot  issue  an  ex- 
ecution against  land  whereof  the  owner  was  in  possession  at  the 
time  when  it  became  the  officer's  duty,  because  of  the  owner's 
having  made  default  in  returning  the  land,  to  make  a  return  for 
him ; s  nor,  formerly,  could  he  issue  such  process  against  the  wild 
lands  of  a  non-resident.6  In  order  to  make  a  legal  levy  upon 
land  it  is  not  necessary,  under  the  Georgia  code,  that  the  con- 
stable make  an'  entry  or  return  of  no  personalty  found.7  A 
levy  by  a  tax-collector  in  Maryland  is  invalid  if  made  without 


i  Marshall  v.  Wadsworth,  64  N.  H. 
386. 

2  Springer  v.  United  States,  103 
U.  S.  356. 

3  See  Richardson  v.  Boston,  148 
Mass.  508.  Land  under  the  control 
of  a  court  cannot  be  seized  for  taxes 
due;  and  where  land  on  which  taxes 
are  due  has  been  sold  under  a  decree 
of  a  court  of  equity,  the  tax-col- 
lector should  ask  to  have  the  taxes 
paid  out  of  the  proceeds  of  sale: 
County  Com'rs  v.  Clarke,  36  Md. 
206. 

4  For  cases  concerning  Georgia  tax- 
executions,  see  Lingo  v.  Harris,  73 
Ga.  84;  Hight  v.  Fleming,  74  Ga.  592; 
Byars  v.  Curry,  75  Ga.  515;  Short  v. 
State,  79  Ga.  550;  State  v.  Hancock, 
79  Ga.  799;  National  Bank  v.  Dan- 
forth,  80  Ga.  55;  Livingston  v.  Ander- 
son, 80  Ga.  175;  Brown  v.  Powell,  50 
Ga.  603;  Wright  v.  Central  E.  &  B. 
Co.,  85  Ga.  649;  Clarke  v.  Douglass, 
86  Ga.  125;  Boyd  v.  Wilson,  86  Ga. 
379;  Wilson  v.  Herrington,  86  Ga.  777; 
Carson  v.  Forsyth,  94  Ga.  617;  Hitch- 
cock v.  Latham,  97  Ga.  253;  Sparks 
v.  Lowndes  County,  98  Ga.  284;  Leon- 
ard v.  Pilkington,  99  Ga.  738;  Brooks 
v.  Matledge,  100  Ga.  367;  Bacon  v. 
Savannah,  105  Ga.  62;  Du  Bignon  v. 
Brunswick,  106  Ga.  317;  Brumley  v. 


Harris,  107  Ga.  257;  Hilton  v.  Single- 
tary,  107  Ga.  821;  Funkhouser  v. 
Male,  110  Ga.  766;  Montford  v.  Allen, 
111  Ga.  18;  Vickers  v.  Hawkins,  111 
Ga.  119;  Georgia  Trading  Co.  v.  Mar- 
ion County  (Ga.),  40  S.  E.  Bep.  250. 
As  to  interest  on  tax-executions,  see 
Sparks  v.  Lowndes  County,  supra; 
Bacon  v.  Savannah,  supra.  It  is  held 
in  South  Carolina  that  failure  to 
specify  on  a  tax-execution  the  amount 
of  the  taxes  separately  for  such  fund 
does  not  avoid  the  sale  where  the 
aggregate  tax  is  correctly  stated; 
Interstate  B.  &  L.  Assoc,  v.  Waters, 
50  S.  C.  459. 

5Norris  v.  Coley,  100  Ga.  547. 

6  Waycrpss  Lumber  Co.  v.  Burbage, 
97  Ga.  611.  A  tax-collector  has 
power  to  issue  execution  against 
either  wild  or  improved  lands:  Gard- 
ner v.  Donaldson,  80  Ga.  71.  As  to 
tax-executions  against  wild  lands  in 
Georgia,  see,  also,  Rish  v.  Ivey,  76 
■Ga.  738;  Scott  v.  Stewart,  84  Ga.  772; 
Brown  v.  Powell,  85  Ga.  603;  Home 
v.Johnson,  87  Ga.448;  Redgood  v.  Mc- 
Lain,  89  Ga.  793;  Leonard  v.  Pilking- 
ton, 99  Ga.  738;  Gear  v.  Ferguson,  104 
Ga.  552;  Bentley  v.  Shingler,  111  Ga. 
780. 

i  Watson  v.  Swann,  83  Ga.  19a 
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an  entry  on  the  land.1  Land  levied  upon  must  be  described 
with  sufficient  certainty  to  enable  the  property  to  be  identi- 
fied,2 and  a  grossly  excessive  levy  renders  sales  and  deeds 
thereunder  void.3  Tax  executions  upon  lands  cannot  be  trans- 
ferred to  a  person  who  has  paid  the  taxes  to  the  state.4 

Lien  upon  lands.  To  authorize  a  sale  of  lands  for  taxes  a 
lien  must  exist,  either  created  in  terms  by  the  statute  itself^  or 
established  by  some  official  proceedings  under  the  statute.  Mu- 
nicipal corporations,  it  need  hardly  be  said,  have  no  authority 
to  create  liens  by  ordinance  or  otherwise,  when  none  has  been 
expressly  conferred  upon  them.5  The  general  rule  is  that  taxes 
are  not  a  lien  unless  expressly  made  so;6  and  when  liens  are 


iDuvall  v.  Perkins,  77  Md.  582. 
Seizure  by  entry  held  sufficiently 
shown  by  indorsement  on  levy: 
Textor  v.  Shipley,  86  Md.  424. 

2  Duvall  v.  Perkins,  77  Md.  582. 
This  case  holds  that  levies  by  a  tax- 
collector  on  "Pt,,  of  Mount  Airy 
209ia.,"  are  invalid  for  insufficiency 
of  description.  But  the  description 
in  the  levy  is  needed  for  location 
and  identification  of  the  property, 
and  not  for  exact  description:  Tex- 
tor  v.  Shipley,  86  Md.  424.  A  de- 
scription clearly  distinguishing  the 
property  from  other  property  of  like 
character,  and  rendering  it  capable 
of  exact  identification,  is  sufficient: 
Collins  v.  Boring,  96  Ga.  360.  The 
levy  of  a  tax  ft.  fa.  upon  "  the  west 
half  of  city  lot  number  79,  on  the 
corner  of  Broad  street,  in  the  city 
of,"  etc.,  sufficiently  describes  the 
property  seized:  Morgan  v.  Burks,  90 
Ga.  287.  Estoppel  to  object  to  am- 
biguity in  levy  and  advertisement: 
Boyd  v.  Wilson,  86  Ga.  379. 

3  Morris  v.  Davis,  75  Ga.  169;  Brin- 
son  v.  Lassiter,  81  Ga.  40;  Mixon  v. 
Stanley,  100  Ga.  372;  "Williamson  v. 
White,  101  Ga.  276;  Hobbs  v.  Ham- 
let, 106  Ga.  403.  See  Hilton  v.  Sin- 
gletary,  107  Ga.  821.  A  levy  and 
sale  by  an  officer  upon  and  of  a  lot 
fronting  forty-seven  feet  on  a  cer- 

55 


*ain  street  when  the  execution  di- 
rected him  to  levy  upon  twenty  feet 
only,  is  illegal:  Brumley  v.  Harris, 
107  Ga.  257.  But  a  levy  of  a  wild-land 
tax  ft.  fa.  cannot  be  attacked  as  ex- 
cessive when  issued  against  the  par- 
ticular parcel,  and  not  against  the 
owner:  Vickers  v.  Hawkins,  111  Ga. 
119.  Who  can  attack  levy  as  exces- 
sive, see  Bank  of  University  v.  Ath- 
ens Sav.  Bank,  107  Ga.  246.  Owner's 
assent  precludes  complaint :  Jones  v. 
Johnson,  60  Ga.  260. 

4  Johnson  v.  Christie,  64  Ga.  117. 
Executions  in  tax  suits  are  to  be 
served  as  in  other  cases:  Georgia 
v.  Atlanta,  etc.  R.  Co.,  3  Woods 
434, 

5  Philadelphia  v.  Greble,  38  Pa.  St. 
339.  As  to  what  will  give  the  power, 
see  Eschbach  v.  Pitts,  6  Md.  71. 

6  Heine  v.  Levee  Com'rs,  19  Wall. 
655;  Meriwether  v.  Garrett,  102  IT.  S. 

~472;  Tompkins  v.  Railway  Co.,  18  Fed. 
Rep.  344;  Gifford  v.  Callaway,  8  Colo. 
App.  359;  Albany,  etc.  Co.  v.  Meriden, 
48  Conn.  243;  Palmer  v.  Pettingill 
(Idaho),  55  Pac.  Rep.  653;  Garrettson 
v.  Schofield,  44  Iowa  35;  Jaffray  v= 
Anderson,  66  Iowa  718;  Bibbins  v„ 
Clark,  90  Iowa  230;  State  v.  Bellin, 
79  Minn.  131;  Jefferson  City  v.  Whip- 
ple, 71  Mo.  519;  McNish  v.  Perrine, 
14  Neb.  582;  Otoe  County  v.  Mathews, 
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expressly  created  they  are  not  to  be  enlarged  by  construction.1 
If,  therefore,  the  statute  in  terras  makes  the  tax  a  lien  on  one 
species  of  property,  it  will  not  by  intendment  be  extended  to 
any  other  species.2  And  if  in  terms  it  makes  the  tax  a  lien  on 
all  property  and  rights  of  property  of  the  person  taxed,  the  lieu 
will  be  limited  to  property  and  rights  owned  when  the  tax 
accrued.3 

,N"ot  only  is  it  competent  for  the  state  to  charge  land  with 
a  lien  for  the  taxes  imposed  thereupon,  but  the  legislature  may, 
if  it  shall  deem  it  proper  or  necessary  to  do  so,  make  the  lien 
a  first  claim  on  the  property,  with  precedence  of  all  other 
claims  and  liens  whatsoever,  whether  created  by  judgment, 
mortgage,  execution,  or  otherwise,  and  whether  arising  before 
or  after  the  execution  of  the  tax.4    When  that  is  done  the  lien 


18  Neb.  466;  Linn  v.  O'Neil,  55  N.  J. 
L.  58;  People's  Savings  Bank  v.  Tripp, 
13  R,  I.  631;  Quimby  v.  Wood,  19 
E.  I.  571;  Jodon  v.  Brenham,  57 
Tex.  655;  Phelan  v.  Smith,  23  Wash. 
397;  Board  of  Education  v.  Old  Do- 
minion, etc.  R.  Co.,  18  W.  Va.  441; 
Lobban  v.  State,  9  Wyo.  377.  This  is 
also  true  of  special  assessments  made 
on  account  of  the  improvement  of. 
streets:  Eagle  Manuf.  Co.  v.  Daven- 
port, 101  Iowa  493.  Under  a  charter 
enacting  that  fire-district  officers 
shall,  in  assessing  and  collecting 
taxes,  take  such  proceedings  as  are 
had  in  such  matters  by  the  corre- 
sponding officers  of  towns  —  the  laws 
providing  that  all  town  taxes  shall 
be  liens  on  the  property  against  which 
they  are  assessed,  and  authorizing 
town-collectors  to  levy  on  and  sell 
land  "  liable  "  for  payment  of  taxes  — 
fire-district  taxes  are  not  liens  on  the 
land  against  which  they  are  assessed : 
Quimby  v.  Wood,  supra. 

'United  States  v.  Pacific  R.  Co.,  4 
Dill.  71 ;  Creighton  v.  Manson,  27  Cal. 
613;  Bibbins  v.  Clark,  90  Iowa  230: 
Phelan  v.  Smith,  22  Wash.  397;  Lob- 
ban v.  State,  9  Wyo.  377. 

2  Anderson  v.  State,  23  Miss.  459; 
Bailey  v.  Fuqua,  24  Miss.  497.  See 
Creighton  v.   Manson,  27  CaL   613; 


Howard  v.  Augusta,'  74  Me.  79.  An 
assessment  on  merchandise  or  money 
at  interest  does  not,  although  duly 
recorded,  operate  as  a  privilege  on 
immovables  of  the  taxpayer:  Saloy 
v.  Woods,  40  La.  An.  585. 

3  United  States  v.  Pacific  E.  Co.,  4 
Dill.  71.  In  Iowa  a  tax  on  real  es- 
tate may  become  a  lien  on  real  estate 
acquired  subsequently  to  the  assess- 
ment; if  it  becomes  delinquent,  it  is 
brought  forward  on  the  books  for  a 
subsequent  year,  the  same  as  if  it  were 
assessed  against  the  land:  Cummings 
v.  Easton,  46  Iowa  183.  If  the  stat- 
ute makes  a  distiller's  tax  a  lien  on 
the  land  upon  which  the  distillery  is 
situated,  it  will  not  be  applied  to  a 
case  where  the  owner  of  a  distillery 
has  erected  it  upon  the  land  of  an- 
other without  the  consent  of  the  lat- 
ter: Endgar  v.  Bates,  52  Ga.  285.  The 
purchaser  at  a  sheriff's  sale  of  lands, 
subject  to  a  lien  for  taxes,  does  not 
become  personally  liable  for  the 
taxes,  and  they  cannot  be  collected 
from  his  personalty  unless  perhaps 
from  emblements  which  were  at- 
tached to  the  land:  Blodgett  v.  Ger- 
man, etc.  Bank,  69  Ind.  153;  Forman 
v.  Chase,  68  Ind.  500;  Volger  v.  Sid- 
ener,  86  Ind.  545. 

4  Provident  Inst.  v.  Jersey  City,  113 
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does  not  stand  on  the  same  footing  with  an  ordinary  encum- 
brance, but  attaches  itself  to  the  res  without  regard  to  individ- 
ual ownership,  and  if  enforced  by  sale  of  the  land  the  pur- 


U.  S.  506;  California  L.  &  T.  Co.  v. 
Weis,  118  Cal.  489;  Gledney  v.  Dea- 
vors,  8  Ga.  479;  Freeman  v.  Atlanta, 
66  Ga.  617;  Wilson  v.  Boyd,  84  Ga. 
34;  Almy  v.  Hunt,'  48  111.  45;  Bin- 
kert  v.  Wabash  R.  Co.,  98  111.  205; 
Cooper  v.  Corbin,  105  111.  224;  Isaacs 
v.  Decker,  41  Ind.  410;  Morris  v.  La- 
laurie,  39  La,  An.  47;  Blossom  v.  Van 
Court,  34  Mo.  390;  McLaren  v.  Shie- 
ble,  45  Mo.  130;  Stafford  v.  Fizer,  82 
Ma  393;  Merriam  v.  Goodlett,  36 
Neb.  384;  Eddy  v.  Kimerer  (Neb.),  85 
N.  W.  Rep.' 540;  Trustees  v.  Trenton, 
30  N.  J.  Eq.  667;  Patterson  v.  O'Neille, 
32  N.  J.  Eq.  386;  Lydecker  v.  Pali- 
sade Tax  Co.,  33  N.  J.  Eq.  415;  Hand 
v.  Jersey  City,  41 N.  J.  Eq.  663;  Dore- 
mus  v.  Cameron,  49  N.  J.  Eq.  l';  Cad- 
mus v.  Jackson,  52  Pa.  St  295;  Wal- 
lace's Estate,  59  Pa.  St.  501;  Dungan's 
Appeal,  68  Pa.  St.  204:  Thomas  v. 
Jones,  94  Va.  756.  A  statute  which  de- 
clares that  a  tax  shall  continue  a 
lien  "until  fullypaid  and  discharged," 
exproprio  vigore  makes  the  lien  su- 
perior to  that  of  a  judgment  obtained 
before  the  tax  was  levied:  Eaton's 
Appeal,  83  Pa.  St.  152.  The  state's 
lien  for  taxes  is  paramount  to  any 
interest  of  a  widow  in  her  husband's 
estate,  and  her  interest  may  be  sub- 
jected to  sale  upon  failure  to  pay 
such  taxes:  Rohrer  v.  Oder,  124  Mo. 
24.  The  claim  of  homestead  is  in 
South  Carolina  subordinate  to  the 
payment  of  taxes,  and  the  purchaser 
at  a  tax  sale  takes  free  from  such 
claim:  Shell  v. Duncan,  31  S.  C.  547.  A 
lien  for  taxes  accruing  on  property  of 
a  decedent's  estate  is  prior  to  the 
rights  of  creditors  whose  claims  arose 
in  the  life-time  of  the  deceased  and 
were  reduced  to  judgment  after* 
that  event  and  before  the  taxes 
were  assessed:  Commonwealth  v. 
Ashlin's  Adm'r;  95  Va.  145.    Where 


a  national  bank  becomes  insolvent 
taxes  against  its  real  estate  and  the 
penalties  for  non-payment  thereof  — 
the  two  constituting  but  one  claim 
and  not  distinct  claims  —  are  para- 
mount to  the  claims  of  any  other 
person  against  the  property  in  the 
receiver's  hands:  Gray  v.  Logan 
County,  7  Okl.  321.  One  who  pur- 
chases at  a  sale  under  a  judgment- 
lien  takes  the  land  subject  to  a  lien 
thereon  for  taxes:  Ferris  v.  Berk- 
shire L.  Ins.  Co.,  139  Ind.  486.  If 
taxes  are  unpaid  the  legislature  can 
revive  a  lapsed  lien  or  even  create 
a  new  lien  for  the  same  as  against 
one  who  was  owner  when  the  taxes 
were  levied,  no  right  of  third  persons 
having  intervened : -In  re  Report  of 
Com'rs,  49  N.  J.  L.  488.  Though  the 
charter  of  a  corporation  gives  a 
"  prior  "  lien  to  secure  the  payment 
of  bonds  which  the  corporation  is  au- 
thorized to  issue,. and  exempts  from, 
city  taxation  the  corporate  property, 
yet,  if  the  exemption  is  subsequently 
withdrawn  by  the  legislature,  the 
city  has  a  prior  lien  for  taxes  there- 
after imposed:  Newport  v.  Masonic 
Temple  Assoc.  (Ky.),  46  S.  W.  Rep. 
697.  The  legislature  may  make  a 
special  assessment  for  a  local  im- 
provement a  lien  upon  the  property 
with  precedence  over  a>  mortgage 
executed  before  the  improvement 
was  made:  Morey  v.  Duluth,  75  Minn. 
221.  See  Burke  v.  Lukens,  12  Ind. 
App.  648;  Dressman  v.  Farmers'  & 
T.  Nat.  Bank,  104  Ky.  694;  Dress- 
man  v.  Semonin  (Ky.),  47  S.  W.  Rep. 
767;  Seattle  v.  Hill,  14  Wash.  487. 
But  a  statute  providing  that  a  city 
assessment  shall  be  a  first  lien,  and 
that  the  bonds  issued  therefor  shall 
be  conclusive  evidence  of  the  valid- 
ity of  such,  lien,  is  invalid:  Ramish 
v.  Hartwell,  126  Cal.  443.    Under  a 
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chaser  will  take  a  valid  and  unimpeachable  title.1  In  some 
states  the  statute  is  foufld  to  go  even  further  than  this,  and 
to  give  a  lien  on  the  land  for  taxes  assessed  against  its  owner 
in  respect  of  any  of  his  property,  real  or  personal.  The  com- 
petency of  this  legislation  is  unquestionable,2  although  the  rule 


statute  giving  tax-liens  priority 
over  mortgages,  an  addition  of  five 
per  cent,  imposed  for  delay  is  part 
of  the  tax  and  also  has  priority: 
Titusville's  Appeal,  108  Pa.  St.  600. 
Taxes  and  assessments  do  not,  irre- 
spective of  statute,  have  precedenqe 
over  mortgages  taken  to  secure  funds 
in  court  and  invested  in  the  name  of 
the  chancellor  as  the  agent  of  the 
state,  or  over  mortgages  executed 
to  state  sinking  fund  commissioners: 
Rahway  v.  Commissioners  (N.  J.),  18 
Atl.  Rep.  56;  Elizabeth  v.  Chancel- 
lor, 51  N.  J.  L.  414;  Pugh  v.  Com- 
missioners, 53  N.  J.  L.  639;  Trustees 
v.  Taylor,  30  N.  J.  Eq.  618;  Trustees 
v.  Trenton,  30  N.  J.  Eq.  667;  Jersey 
City  v;  Foster,  32  N.  J.  Eq.  825;  Trus- 
tees v.  Shotwell,  45  N.  J.  Eq.  106; 
Chancellor  v.  Van  Hovenburg  (N.  J.), 
45  Atl.  Rep.  439.  Under  the  South 
Carolina  statutes  it  is  held  that  the 
lien  for  taxes  does  not  take  priority 
over  the  inchoate  right  of  dower 
which  had  attached  before  the  lien 
arose:  Shell  v.  Duncan,  31  S.  C.  547. 
A  lien  for  liquor-taxes  on  property 
used  in  carrying  on  the  liquor  busi- 
ness is  not  superior  to  a  mortgage 
existing  at  the  time  the  lien  attaches : 
Smith  v.  Skow,  97  Iowa  640.  Under 
the  Delaware  statute  a  tax-lien  does 
not  become  paramount  to  a  mort- 
gage unless  levy  is  made  before  the 
mortgage  is  foreclosed;  the  assess- 
ment alone  is  not  sufficient:  Rhoads 
v.  Given,  5  Houst.  183.  In  Indiana 
a  mortgage  executed  prior  to  the 
filing  of  a  petition  for  the  construc- 
tion of  a  drain  has  priority  over  the 
lien  of  the  assessment  for  such  con- 
struction: State  v.  Loveless,  133  Ind. 
600,  following  Cook  v.  State,  101  Ind. 


446;  State  v.  JEtna  L.  Ins.  Co.,  117 
Ind.  251,  and  Pierce  v.  Mtna  Ins. 
Co.,  131  Ind.  384  Failure  to  file,  as 
Required  by  the  Pennsylvania  stat- 
ute, a  certified  copy  of  the  taxes  due 
the  state  on  land  until  the  day  after 
the  land  is  sold  under  a  mortgage 
foreclosure,  postpones  the  lien  of  the 
taxes  to  the  mortgage-lien:  Gladden 
v.  Chapman,  188  Pa.  St.  586.  In  Con- 
necticut the  lien  for  taxes  assessed 
against  the  owner  of  mortgaged 
land  takes  precedence  of  the  mort- 
gage only  so  far  as  the  valuation  of 
the  particular  tract  is  concerned, 
and  not  as  to  taxes  on  the  mort- 
gager's other  property:  Meyer  v. 
Burritt,  59  Conn.  117.  If  a  tax  judg- 
ment combines  taxes  on  a  number 
of  parcels,  some  of  which  are,  and 
some  of  which  are  not,  embraced  in 
a  mortgage,  the  latter  is  not  post- 
poned to  the  judgment:  Kepley  v.1 
Jansen,  107  111.  79. 

1  Osterberg  v.  Union  Trust  Co.,  93 
U.  S.  424;  California  L.  &  T.  Co.  v. 
Weis,  118  Cal.  489;  Spratt  v.  Price,  18 
Fla.  289;  Smith  v.  Cassidy,  75  Miss. 
916.  See  Biscoe  v.  Coulter,  18  Ark. 
423;  Paulson  v.  Rule,  49  Iowa  576; 
Parker  v.  Baxter,  3  Gray  185;  Dale  v. 
McEvers,  2  Cow.  118.  The  lien  of  a 
local  assessment  forstreet  paving  at- 
taches to  the  property  of  the  abutting 
proprietor  without  reference  to  the 
person  in  whom  title  is  absolutely 
vested:  Rosetta  Gravel,  etc.  Co.  v. 
Jollisaint,  51  La."  An.  8,04. 

2  Gifford  v.  Callaway,  8  Colo.  App. 
359;  Albany  Brewing  Co.  v.  Meriden, 
48  Conn.  243;  Palmer  v.  Pettingill 
(Idaho),  55  Pac.  Rep.  653;  Bodertha 
v.  Spencer,  40  Ind.  353;  Isaacs  v. 
Decker,  41    Ind.   410;    Peckham  v. 
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in  most  of  the  states  is  that  the  lien  on  each  tract  of  land  is 
for  the  taxes  against  such  tract  only.1    And  in  any  of  these 


Mullikan,  99  Ind.  352 ;  Geren  v.  Gruber, 
26  La.  An.  694;  Burfiend  v.  Hamilton, 
20  Mont.  343.  See  United  States  v. 
Pacific  R,  4  Dill.  71,  where  a  demand 
was  held  necessary  to  create  and 
bring  into  operation  this  lien.  Such 
a  demand  should  state  the  amount 
of  the  tax  and  demand  payment 
thereof:  Ibid.  In  California,  taxes 
assessed  on  personalty  to  the  owner 
of  improvements  are  a  lien  on  the 
latter,  which,  in  that  state,  are  realty 
for  the  purpose  of  taxation:  People 
v.  Smith,  123  CaL  70.  Under  the 
Iowa  code  taxes  assessed  on  a  firm's 
personalty  are  a  lien  on  a  partner's 
land:  Bibbins  v.  Clark,  90  Iowa  230. 
In  several  states  a  lien  on  land  for 
personal  taxes  is  held  to  be  subordi- 
nate to  a  prior  mortgage  upon  the 
land:  Gifford  v.  Callaway,  8  Colo. 
App.  359;  Bibbins  v.  Clark,  90  Iowa 
230;  Bibbins  v.  Polk  County,  100 
Iowa  493;  State  v.  Newark,  42  N.  J.  L- 
38;  Miller  v.  Anderson,  1  S.  D.  539; 
Lobban  v.  State,  9  Wyo.  377.  But 
otherwise  in  California:  California 
L.  &  T.  Co.  v.  Weis,  118  Cal.  489. 
Where  all  taxes  are  by  statute  made 
a  lien  upon  land  in  preference  to  all 
other  liens,  the  collector's  failure  to 
make  the  tax  from  personalty  when 
he  could  do  so  will  not  defeat  or  post- 
pone the  lien:  Germania  Savings 
Bank's  Appeal,  91  Pa.  St.  345.  See, 
on  the  same  subject,  Cairo,  V.  &  C. 
R,  Co.  v.  Mathews,  152  111.  153;  Mt. 
Carmel,  etc.  Co.  v.  People,  166  111.  199; 
Julian  v.  Stephens  (Ky.),  11  S.  W. 
Rep.  6;  Berwin  y.  Legras,  28  La.  An. 
352;  State  v.  Newark,  42  N.  J.  L.  38: 
Kean  v.  Kinnear,  171  Pa.  St.  689. 
And  see,  also,  ante,  p.  825.  Where 
the  tax-collector's  books  show  the 
amount  of  personalty  taxes  remain- 
ing unpaid,  and  specify,  as  the  stat- 
ute requires,  the  particular  parcels 
of  land  against  which  taxes  are  to  be 


charged,  it  will  be  presumed  that 
such  charge  had  become  necessary 
because  the  tax  could  not  be  made 
out  of  personal  property :  Shelby  ville 
Water  Co.  v.  People,  140  111.  545. 
Under  a  statute  requiring  the  ,col- 
lector  to  specify  some  particular  tract 
to  charge  with  personalty  taxes,  it 
was  proper,  in  the  case  of  a  railroad 
company,  to  select  its  entire  right  of 
way  in  the  county  as  listed  for  taxa- 
tion: Cairo,  V.  &  C.  R.  Co.  v.  Ma- 
thews, 152 "111.  153.  Personal  taxes 
were  properly  charged  against  the 
land  where  the  collector  made  an 
effort  in  good  faith  to  collect  the 
taxes  from  personalty,  and  where  no 
others  had  rights  in  the  lands,  even 
though,  as  matter  of  fact,  tangible 
security  belonging  to  the  tax-debtor 
was  in  the  county:  Matzenbaugh  v. 
People  (111.),  62  N.  E.  Rep.  5.  It  was 
held  in  Iowa  Land  Co.  v.  Douglas 
County,  8  S.  D.  491,  that  failure  to 
bring  forward  personal  taxes  for  pre- 
ceding years,  and  extend  the  same 
upon  the  real-estate  tax-list,  or  to 
'sell  the  land  on  which  there  were  a 
lien,  did  not,  as  against  subsequent 
encumbrancers  of  the  land,  release 
the  land  from  the  lien.  In  Linn  v. 
O'Neil,  55  N.  J.  L.  58,  the  absence  of 
provisions  whereby  a  lien  could  be  es- 
tablished on  lands  for  taxes  assessed 
against  personalty  was  declared. 

1  Meriden  v.  Maloney,  74  Conn.  90; 
State  v.  Baker,  49  Tex.  763;  Edmon- 
son v.  Galveston,  53  Tex.  157;  Jodon 
v.  Brenham,  58  Tex.  655.  Unpaid 
special  assessments  held  not  to  be  a 
lien  on  other  lands  of  the  owner  of 
the  property  benefited:  Hutchinson 
v.  Rochester,  92  Hun  893.  All  the 
property  of  a  railroad  being  assessed 
as  a  unit,  and  the  tax  being  due  as  a 
unit,  it  is  a  lien  on  all  the  property 
assessed:  Maricopa  &  P.  R.  Co.  v. 
Arizona,  156  U.  S.  347.    It  is  held  in 
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cases  a  change  in  ownership  would  not  affect  the  lien;  the  law 
not  taking,  notice  of  the  change.1 

If  the  statute  deals  with  particular  interests  in  land  rather 
than  the  land  itself,  and  assesses  such  interests  separately, 
previous  liens  will  not  in  general  be  divested,2  though  they , 


Connecticut  that  a  tax-lien  cannot 
be  enforced  against  land  which  was 
not  set  by  the  assessors  in  the  list  of 
the  person  in  whose  name  it  stood  on 
the  land  records:  Hellman  v.  Burritt, 
62  Conn.  438. 

1  Pittsburgh.  C,  C.  &  St.  L.  R.  Co. 
v.  Harden,  137  Ind.  486;  Oldhams  v. 
Jones,  5  Bi  Monr.  458;  Covington  v. 
Boyle,  6  Bush  204;  Morris  v.  Lalau- 
rie,  39  La.  An.  47;  Kansas  City  v. 
Railroad  Co.,  77  Mo.  180.  A  sale  of  a 
bankrupt's  land  by  his  assignee  does 
not  divest  the  lien. of  the  state  for 
taxes  due  upon  the  land,  even  though 
the  sale  was  declared  to  be  free  of 
encumbrances:  Stokes  V.  State,  46 
Ga.  413.  So  where  land  assessed  for 
taxes  was  sold  under  a  decree  —  to 
which  the  state  was  not  a  party  —  or- 
dering a  sale  thereof  free  from  all 
encumbrances  and  liens:  Bloxham  v. 
Consumers'  Electric  L.  &  S.  R.  Co., 
36  Fla.  519.  A  private  sale  of  a  de- 
cedent's land  was  held  not  to  dis- 
charge a  lien  for  taxes  and  make  it 
a  charge  on  the  proceeds  of  the  sale: 
In  re  Steen's  Estate,  175  Pa.  St.  299. 
If  land  subject  to  a  tax-lien  is  alien- 
ated, and  is  afterwards  sold  on  exe- 
.  cution  against  the  alienee,  the  lien 
of  the  tax  is  not  divested:  Freeman 
v,  Atlanta,  66  Ga.  617.  And  see  Mes- 
ker  v.  Koch,  76  Ind.  '68;  Rinard  v. 
Nodyke,  76  Ind.  130.  And  the  fact 
that  the  alienor  has  become  bank- 
rupt is  of  no  importance:  Mesker  v. 
Koch,  supra.  A  statutory  lien  in 
the  state's  favor  is  not  divested  by  a 
sale  of  the  road  under  federal  pro- 
cess: Atlanta,  etc.  R.  Co.  v.  State,  63 
Ga.  483.  See  Hartman  v.  Bean,  99 
U.  S.  393.  It  has  been  held  in  Indi- 
ana that  a  sale  of  land  on  a  school- 


fund  mortgage  will  not  divest  city 
tax-liens  where  the  purchasers  are 
^the  original  mortgagees:  Logansport 
v.  McConnell,  121  Ind.  416.  As  to 
divestment,  in  Pennsylvania,  of  tax- 
liens  by  judicial  sale,  and  as  to  pay- 
ment of  tax  out  of  fund,  see  Gorm- 
ley's  Appeal,  27  Pa.  St.  49:  Phila- 
delphia v.  Cooke,  30  Pa.  St.  56;  Pitts- 
burgh's Appeal,  40  Pa.  St.  455;  Alle- 
gheny City's  Appeal,  41  Pa.  St.  60 
Smith  v.  Simpson,  60  Pa.  St.  168 
Bryant's  Appeal,  104  Pa,  St.  372 
Motion's  Appeal,  114  Pa.  St.  564 
Shaw  v.  Allegheny,  115  Pa.  St,  46 
Pottsville  Lumber  Co.  v.  Wells,  157 
Pa.  St.  5.  Where  a  statute  provides 
that  a  ministerial  officer," upon  sale 
of  property,  shall  pay  all  sums  due 
and  in  arrear  for  taxes  from  the  per- 
son whose  property  is  sold,  a  tax 
which  has  become  a  lien,  but  is  not 
not  yet  in  arrear,  cannot  be  paid: 
Wheeler  v.  Addison,  54  Md.  41.  When 
the  sheriff  sells  property  seized  un- 
der a  mortgage  he  must  retain  in  his 
hands  a  sufficient  amount  of  the 
price,  regardless  of  the  amount  for 
wnich  the  property  sold,  to  pay  the 
taxes  due  thereon  prior  to  the  adju- 
dication: Schofleld  v.  West's  Suc- 
cession, 44  La.  An.  277. 

2  See  Cadmus  v.  Jackson,  52  Pa.  St, 
295.  The  constitutional  provision  in 
California  relating  to  the  taxation 
of  mortgages  does  not  give  the  mort- 
gagee a  distinct  property  in  the  land 
to  which  the  lien  of  taxes  cannot 
attach:  California  L.  &  T.  Co.  v. 
Weis,  118  Cal.  489.  Under  Oregon's 
mortgage  tax-law  the  state's  lien  for 
unpaid  taxes  on  a  mortgage  was  held 
not  discharged  by  the  release  of  the 
mortgage:    Dekum    v.    Multnomah 


CH.  XIV.] 


COLLECTION   OF   TAX. 


871 


might  be  even  in  such  cases  —  at  least  as  far  as  they  affected 
an  interest  assessed  —  if  the  statute  so  declared.  It  has  been 
held  that  the  interest  due  on  delinquent  taxes  constitutes  paft 
of  the  tax-lien  upon  the  property  against  which  the  original 
tax  was  a  charge.1 

The  time  when  the  lien  will  attach  to  land  must  be  deter- 
mined by  the  terms  of  the  statute.  Sometimes  the  statute 
names  a  day  as  that  from  and  after  which  the  tax  shall  be  a 
lien ;  and  when  that  is  done,  it  may  determine,  as  between  sub- 
sequent purchasers  and  encumbrancers,  the  liability  for  the  tax.3 


County,  38  Or.  253.  In  some  states 
the  tax-lien  attaches  to  the  life-estate 
alone,  and  does  not  affect  the  inter- 
est of  the  remainder-man:  Stovall 
v.  Austin,  16  Lea  700;  Ferguson  v. 
Quinn,  97  Tenn.  46;  State  v.  Camp- 
bell (Tenn.),  41  S.  W.  Rep.  937;  Tabb 
v.  Commonwealth,  98  Va.  47.  In 
Maryland  taxes  are  liens  upon  the 
property  itself,  and  not  upon  the  in- 
terest of  the  life-tenant.  If  the  latter 
neglects  to  pay  the  taxes  the  property 
charged  with  the  lien  may  properly 
be  sold.  The~  collector  before  mak- 
ing the  sale  need  not  examine  what 
title  a  party  has  to  land  for  the  taxes 
with  which  he  is  assessed:  Cooper  v. 
Holmes,  71  Md.  30.  Further  on  this 
subject  see  ante,  pp.  819,  820. 

1  Leavitt  v.  Bell,  59  Neb.  595. 

2  Harrington  v.  Hilliard,  27  Mich. 
271;  Eaton  v.  Chesebrough,  82  Mich. 
214  See  Baldwin  v.  Mayne,  42  Iowa 
181;  McClure  v.  Campbell,  25  Neb. 
57;  Campbell  v.  McClure,  45  Neb.  608; 
Rundell  v.  Lakey,  40  N.  Y.  513;  Gorm- 
ley's  Appeal,  27  Pa.  St.  49;  Densmore 
v.  Haggarty,  59  Pa.  St  189.  In  Ar- 
kansas an  assessment  for  improve- 
ments becomes  a  lien  at  once  for  its 
full  amount:  Sanders  v.  Brown,  65 
Ark.  498.  In  California,  the  hen  for 
taxes  relates  to  the  time  of  the  as- 
sessment: Reeve  v.  Kennedy,  43Cal. 
643.  But  the  lien  for  taxes  on  a  rail- 
road company's  property  is  not  cre- 
ate! by  the  assessment,  but  attaches 


on  the  first  Monday  in  March  in  each 
year,  and,  after  assessment  has  been 
made,  and  the  amount  of  taxes  as- 
certained, it  is  payable  to  the  county 
in  which  the  road-bed  was  included 
at  the  time  the  lien  attached:  San' 
Diego  County  v.  Riverside  County, 
125Cal.495.  As  to  when  taxes  become 
a  lien  upon  land  in  Georgia,  see  Gled- 
ney  v.  Deavors,  8  Ga.  479.  In  Illinois 
taxes  upon  real  estate  are  a  lien  or 
charge  upon  the  land  itself  from  the 
first  day  of  May  in  the  year  they  are 
levied:  Almy  v.  Hunt.  48  111.  45; 
Cooper  v.  Corbin,  105  III.  224.  As  to 
taxes  on  personalty  becoming  a  lien 
on  realty,  see  Belleville  Nail  Co.  v. 
People,  98  111.  399;  Binkert  v.  Wa- 
bash R  Co.,  98  111.  205;  Ream  v. 
Stone,  102  111.  359;  Sauf  v.  Morgan, 
108  111.  326;  Parsons  v.  Gas-Light  Co., 
108  111.  380.  In  Iowa  taxes  are  not  a 
lien  upon  land  until  they  are  due. 
The  assessment  does  not  make  them 
a  lien :  Castle  v.  Anderson,  69  Iowa 
428.  "The  commencement  of  the 
work  "  from  which  the  Iowa  statute 
provides  that  the  lien  of  paving  as- 
sessments shall  attach,  is  not  the 
letting  of  the  contract,  but  the  per- 
formance of  labor  or  the  furnishing 
of  material  under  it:  Eagle  Manuf. 
Co.  v.  Davenport,  101  Iowa  493. 
Under  the  Louisiana  statute  the  fil- 
ing of  an  assessment  roll  in  the  office 
of  the  recorder  of  mortgages  acts  as 
a  lien  on  each  specific  piece  of  land 
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"Where  no  time  is  thus  expressly  named  the  lien  should  attach 
at  the  time  when  by  an  extension  of  the  tax  upon  the  roll  a 
particular  sum  has  become  a  charge  upon  a  particular  parcel 


thereon  assessed,  and  as  a  legal  mort- 
gage after  December  31st  of.  the  cur- 
rent year:  Behan  v.  Board  of  Assess- 
ors, 46  La.  An.  870.  In  Michigan  it 
was  held  that  the  provision  in  the 
general  tax-law  of  1889  by  which 
taxes  became  a  lien  on  real  estate  on 
the  first,  day  of  December  did  not 
apply  to  city  taxes  in  Detroit,  which 
became  a  lien  on  the  first  day  of  July : 
Eaton  v.  Chesebrough,  82  Mich.  214. 
In  Minnesota  ownership  of  property 
on  the  first  day  of  May  determines 
.  liability  for  taxes,  and  the  lien  on 
realty  is  not  divested  by  a  subse- 
quent sale  to  a  corporation  which 
has  paid  a  percentage  on  its  gross 
earnings  in  lieu  of  other  taxes:  State 
v.  Northwestern  Tel.  Exch.  Co.,  80 
Minn.  17.  In  Missouri,  taxes,  both 
state  and  county,  constitute  a  lien 
on  real  estate  from  and  after  the  first 
Monday  in  September:  Blossom  v. 
Van  Court,  34  Mo.  390;  McLaren  v. 
Sheble,  45  Mo.  130.  Under  the  Ne- 
braska statute  taxes  on  real  estate 
are  a  lien  from  and  including  the 
first  day  of  April  in  the  year  in 
which  they  are  levied  until  they  are 
paid:  McClure  v.  Campbell,  25  Neb. 
57;  Campbell  v.  McClure,  45  Neb. 
608;  Cushman  v.  Taylor  (Neb.),,  90  N. 
W.  Rep.  207.  Under  a  New  Jersey 
statute  providing  that  taxes  should 
be  a  lien  on  lands  "from  the  time 
when  such  taxes  so  assessed  were 
payable,"  the  time  began  to  run  at 
„the  day  fixed  by  the  collector  —  in 
the  publicnotice  the  statute  required 
him  to  give  —  when  taxes  would  be 
receivable,  not  later  than  December 
19th:  Johnson  v.  Van  Horn,  45  N.  J. 
L.  136.  In  a  statute  making  the  tax 
a  lien  "  from  and  after  the  date  of 
levy  and  assessment,"  the  term  "  levy 
and  assessment"  means  the  doing  of 
whatever  things  are  required  to  be 


done  to  authorize  the  collector  to 
gather  the  taxes;  and  a  lien  begins 
when  the  duplicate  is  completed  and 
delivered  to  the  collector:  Hohenstatt 
v.  Bridgeton,  62  N.  J.  L.  169.  And  under 
astatute  providing  that  all  taxes  lev- 
ied upon  real  estate  shall  be  and  re- 
maina  lien  thereon  fortwoyears  from 
and  after  the  time  when  they  shall 
be  assessed,  assessment  means  the 
imposition  of  a  specific  sum  on  the 
property  of  each  taxpayer,  and  taxes 
do  not  become  liens  until  the  rate  of 
taxation  is  fixed  by  the  common 
council:  Hallinger  v.  Zimmerman 
(N.  J.  Eq.),  51  Atl.  Rep.  936.  In 
New  York  a  speciaj  assessment  is 
not  a  lien  until  confirmed,  inasmuch 
as  no  assessment  can  exist  until  the 
amount  thereof  is  ascertained  or  de- 
termined: Dowdney  v.  Mayor,  54 
N.  Y.  156.  In  Texas  the  lien  of  the 
state  arises  out  of  the  assessment  of 
the  property,  and  does  not  exist  until 
that  is  made.  The  word  "assess- 
ment "  here  means  more  than  the 
sum  ascertained  as  the  tax  to  be 
charged  against  the  property,  but 
includes  the  procedure  on  the  part 
of  the  officials  by  which  the  property 
,is  listed,  valued,  and  finally,  the  pro 
rata  declared:  Texas  v.  Farmer,  94 
Tex.  232.  In  Vermont  taxes  become 
a  fixed  encumbrance  on  the  land  on 
Which  they  are  assessed  as  soon  as 
the  officer  having  the  collection  in 
charge  proceeds  officially  so  far  as 
to  manifest  his  intention  to  pursue 
the  land  to  enforce  collection;  and 
in  the  case  of  non-residents  taxes 
become  an  encumbrance  on  the  land., 
when  the  constable  has  made  a  list" 
of  the  land  and  the  taxes  assessed 
thereon,  and  deposited  the  same1  in 
the  town  clerk's  office  for  record: 
Hutchins  v.  Moody,  34  Vt.  433. 
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of  land.1  As  to  the  period  during  which  the  lien  shall  con- 
tinue, that  also  must  be  determined  by  the  statute; 2  the  law 
in  some  states  being  that  taxes  cease  to  be  a  lien  only  with 
payment.3    The  lien  on  land  is  not  divested  when  the  land  is 


'See  Cochran  v.  Guild,  106  Mass. 
29;  Lindsay  v.  Eastwood,  72  Mich. 
336:  Post  v.  Leete,  8  Paige  337;  Dowd- 
ney  v.  New  York,  54  N.  Y.  186;  Kern 
v.  Towsley,  45  Barb.  150;  Hutchins 
v.  Moody,  30  Vt.  165,  34  Vt.  433.  Com- 
pare Driggers  v.  Cassady,  71  Ala. 
529;  Holmes  v.  Taber,  9  Allen  246; 
Plymouth  County  v.  Moore  (Iowa), 
87  N.  W.  Rep.  662;  Hand  v.  Jersey 
City,  41  N.  J.  Eq.  663.  In  California 
a  lien  for  taxes  relates  to  the  time  of 
the  assessment:  Reeve  v.  Kennedy, 
43  Cal.  643.  Under  the  Pennsylvania 
statute  of  1824  taxes  are  liens  as 
soon  as  they  are  "  lawfully  imposed 
or  assessed: "  Dungan's  Appeal,  88 
Pa.  St.  414  See  Camac  v.  Beatty,  5 
Phila.  129.  In  Connecticut  it  seems 
that  taxes  are  not  a  lien  on  real  es- 
tate so  long  as  there  is  personalty 
from  which  it  may  be  made:  Briggs 
v.  Morse,  42  Conn.  258. 

2  Where  the  statute  provided  that 
"  taxes  assessed  on  real  estate  shall 
constitute  a  lien  thereon  for  two 
years  after  they  are  committed  to 
the  collector,"  this  is  held  to  mean 
the  first  committing  to  the  collector, 
and  the  time  is  not  extended  by  the 
recommitting  to  a  subsequently-ap- 
pointed collector:  Russell  v.  Deshon, 
124  Mass.  342.  If  the  statute  provides 
that  the  state's  lien  for  taxes  shall 
not  exist  longer  than  five  years,  such 
lien  is  not  extended  by  a  money- 
judgment  for  taxes,  although  the 
period  of  limitations  applicable  to  a 
judgment  is  fifteen  years:  Kentucky 
Central  R.  Co.  v.  Commonwealth,  92 
Ky.  64.  The  New  Jersey  statute  pro- 
viding that  taxes  should  remain  a 
lien  for  two  years  "  notwithstanding 
any  devise,  alienation,  mortgage,  or 
other  encumbrance,"  held  to  include 


the  owner  as  well  as  the  alienee,  etc. : 
Kirkpatrick  v.  New  Brunswick,  40 
N.  J.  Eq.  46.  In  Rhode  Island  a  tax 
on  a  resident  for  personalty  and 
realty  is  a  lien  on  all  the  lands  for 
two  years.  As  to  the  rule  when 
lands  have  been  aliened,  see  Bull  v. 
Griswold,  14  R.  I.  22.  Period  of  lim- 
itation under  city  charter:  Doremus 
v.  Cameron,  49  N.  J.  Eq.  1.  Where  a 
certificate  of  sale  of  the  land  at  pub- 
lic auction  is  requisite  to  continue  a 
lien  for  city  taxes  beyond  a  certain 
limited  period,  it  must  be  made  be- 
fore that  period  expires:  In  re  Report 
of  Com'rs,  49  N.  X  L.  488.  A  five- 
year  period  of  limitation  held  to 
apply  only  in  favor  of  purchasers  of 
the  real  estate:  In  re  Cullen's  Estate, 
142  Pa.  St.  18.  A  certificate  under 
the  Connecticut  statute  authorizing 
the  continuance  of  a  tax-lien,  and 
the  foreclosure  thereof,  construed 
and  held  insufficient  as  not  giving 
the  amount  of  the  tax:  New  Britain 
v.  Mariners'  Savings  Bank,  66  Conn. 
528.  For  a  case  of  extension,  by  stat- 
ute, of  the  lien,  see  Dunlop  v.  Minor, 
26  La.  An.  117. 

3  See  Adams  v.  Davis,  109  Ind.  10; 
Wells  County  v.  McHenry,  7  N.  D, 
246.  As  taxes  in  Indiana  do  not 
cease  to  be  a  lien  until  they  are  paid, 
it  matters  not  that  for  certain  in- 
tervening years  taxes  were  dropped 
from  the  duplicate  and  placed  upon 
a  register  of  doubtful  taxes:  Ibid. 
That  a  lien  for  taxes  is  not,  in  In- 
diana, so  far  merged  in  a  judgment 
for  them  as  to  preclude  enforcement 
against  the  tax-debtor  subsequently 
acquiring  title  from  the  purchaser 
at  a  sale  under  such  judgment, 
where  the  proceeds  of  the  sale  were 
not  enough  to  pay  the  taxes,  see 
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purchased  by  a  corporation,  the  property  of  which  is  exempt 
from  taxation,1  nor  is  it  discharged  by  a  personal  action  brought 
for  the  tax,2  or  by  a  personal  judgment  recovered  against  the  . 
land-owner; 3  but  where  the  tax  is  a  mere  debt  with  a  lien  for 
its  security,  it  has  been  held  that  if  lapse  of  time  bars  the  debt 
the  lien  is  gone  also.4  A  lien  for  taxes'will  not  be  merged  in 
a  judgment  therefor  so  as  to  expire  with  the  time  fixed  by 
statute  for  the  expiration  of  a  general  judgment-lien.5  An  at- 
tempted release  by  the  county  commissioners  of  a  lien  on  realty 
for  personal  taxes  will  not,  as  against  one  who  took  a  mort- 
gage prior  to  such  release,  estop  the  county  from  enforcing  the 
lien.6  Speaking  generally,  a  lien  arising  from  a  valid  levy  and 
assessment  will  not  be  impaired,  nor  will  the  right  to  enforce 
it  be  defeated,  by  defects  in  proceedings  subsequent  to  the  as- 
sessment.7 Where  the  law  requires  that  all  liens  on  real  prop- 
erty be  recorded  in  order  to  affect  third  persons,  the  state  has, 
without  recording,  a  lien  for  taxes  on  land  as  against  the  owner 
to  whom  the  tax  was  assessed;  but  recording  is  essential  as 
against  one  to  whom  the  owner  conveyed  after  the  tax  became 
due;8  and  recording  after  the  grantee  has  acquired  title  will, 
as  to  him,  be  ineffectual.9    Of  course,  a  state  law  requiring 

Beard  v.   Allen,  141  Ind.   243.    See  6  Iowa  Land  Co.  v.  Douglas  County, 

Boyd  v.  Ellis,  107  Mo.  394,    A  statute  8  S.  D.  491. 

providing  that  a  lien  for  taxes  shall  'See  State  v.  Hurt,  113  Mo.  90; 

continue  until  tfie  same  is  paid  does  State  v.  Hutchinson,  116  Mo.  399.   A 

not  affect  limitations  which,  under  property-owner's  obligation  to  pay  a 

previous  decisions,  are  applicable  to  tax  for  street  improvements  is  not 

taxes  and  tax-judgments:  State  v.  affected  by  the  collector's  omission 

Bellin,  79  Minn.  131.  In  Arkansas  an  to  enforce  collection  against  other 

assessment  for  an  improvement  can  property:  Phelan  v.  San  Francisco, 

be  satisfied  only  by  full  payment:  120  Cal.  1.  As  against  the  delinquent 

Sanders  v.  Brown,  65  Ark.  498.  owner  and  his  general  creditors  not 

1  German  Bank  v.  Louisville  (Ky.),  secured  by  any  lien  on  the ,  land, 
56  S.  W.  Rep.  504;  State  v.  Ewing,  11  failure  to  transmit  to  the  proper 
Lea  172.  See  State  v.  Northwestern  .  county,  as  required  by  the  statute,  a 
Tel.  Exch.  Co.,  80  Minn.  17.        __  certified  copy  of,  the  lien  for  unpaid 

2  Eschbach  v.  Pitts,  6  Md.  71,  taxes  does  not  avoid  such  lien:  In  re 

3  People  v.  Stahl,  101  111.  346.  Goodwin  Gas-Stove,  etc.  Co.'s  Estate, 

4  San  Francisco  v.  Jones,  20  Fed.  166  Pa.  St.  296. 

Rep.  188.    See  Sherwin  v.  Sayings  8  Adams  v.  Wakefield,  26  La.  An. 

Bank,  137  Mass.  444.  592;  New  Orleans  Sayings  Inst  v. 

5  Boyd  v.  Ellis,  107  Mo.  394.  See  Leslie,  28  La.  An.  496;  Cochran  v. 
Beard  v.  Allen,  141  Ind.  243.  Dry-Dock  Co.,  30  La.  An.  1365. 

9  Jacob  v.  Preston,  31  La.  An.  514. 
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liens  to  be  recorded  does  not  apply  to  tax-liens  in  favor  of  the 
United  States,  and,  though  such  liens  are  not  recorded,  they 
may  be  enforced  against  the  land  in  the  hands  of  purchasers 
for  value  without  notice.1 

In  some  states  the  lien  of  a  municipality  for  taxes  or  assess- 
ments is  subordinate  to  that  of  the  state.2  But  in  others  they 
stand  upon  an  equal  footing,  and  a  sale  upon  one  divests  the 
other.8  In  still  others  the  state  and  municipal  taxes  go  upon 
the  same  roll,  and  the  lien  is  for  all  together.4 

"  Tax-liens,"  it  is  said,  "  take  priority  in  the  reverse  order  of 
other  liens.  As  to  all  other  liens  the  first  in  order  of  time  is 
prima  facie  superior  to  those  of  a  later  date.  In  the  case  of  tax- 
liens,  however,  the  '  last  shall  be  first  and  the  first  last.'  The 
general  and  universal  rule  is  that  in  proceedings  in  rem  to 
enforce  the  payment  of  taxes  the  last  tax  levied  and  sought  to 
be  enforced  is  superior  and  paramount  to  the  lien  of  all  other 
taxes,  claims,  or  titles." 6  The  effect  of  a  sale  for  taxes  as  bar- 
ring or  precluding  liens  for  other  taxes  will  be  considered  in 
the  chapter  which  follows. 

Suite  in  rem.  Statutory  provision  for  the  enforcement  by 
suit  of  the  lien  for  delinquent  taxes  are  not  unusual.  Although 
not  inherently  necessary  it  is  both  appropriate  and  convenient 

i  United  States  v.  Snyder,  149  U.  S.  *  State  v.  Camp,  79  Minn.  348.    See 

210.  Wass  v.  Smith,  34  Minn.  304.  Where 

2  Hargrove  v.  Lilly,  69  Ga.  326;  land  sold  for  taxes  was  redeemed  by 
White  v.  Knowlton  (Minn.),  86  N.  the  delinquent  it  became  subject  to 
W.  Rep.  755;  McMillan  v.  Tacoma  the  lien  of  prior  delinquent  taxes: 
(Wash.),  67  Pac.  Rep.  68.  The  lien  Whiter  v.  City  Council,  101  Ala.  649. 
for  state  taxes  in  Indiana  is  superior  The  New  Jersey  statute  giving  a 
to  that  of  a  ditch  assessment:  Mc-  tax-lien  priority  over  other  encum- 
Collum  v.  Uhl,  128  Ind.  304.  brances  does  not  apply  to  prior  liens 

3  Justice  v.  Logansport,  101  Ind.  for  taxes  held  by  the  state:  Smith 
326,  citing  Den  ike  v.  Rourke,  3  Biss.  v.  Specht,  58  N.  J.  Eq.  47.  In  Penn- 
39;  Dennison  v.  Keokuk,  45  Iowa  sylvania,  where  a  city  has  tax- 
266.  As  to  railroad  taxes,  see  Crowell  claims  against  the  same  property, 
v.  Merrill,  60  Iowa  53.  superior  liens  or  equities  do  not  in- 

4  In  Louisiana  a  sale  for  a  state  tervene;  the  statute  dpes  not  give 
tax  will  not  divest  a  lien  for  a  city  one  precedence  over  the  other: 
tax,  unless  the  sale  realizes  sufficient  Duffy  v.  Philadelphia,  42  Pa.  St.  192; 
to  pay  both:  Bellocq  v.  New  Or-  Philadelphia  v.  Meager,  67  Pa,  St. 
leans,  31  La.  An.  471.  See,  to  the  345;  Townsend  v.  Prowattain,  81| 
same    effect,  in  Iowa,  Dennison  v.  Pa.  St.  139. 

Keokuk,  45  Iowa  266. 
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that  before  selling  land  a  judicial  determination  of  the  delin- 
quency be  had.  A  judicial  hearing  in  such  a  case  may  fairly 
be  understood  to  have  in  view,  first,  the  protection  of  the  par- 
ties taxed,  by  giving  them  the  opportunity  to  inspect  the  pro- 
ceedings and  make  their  objections  before  the  final  steps  are 
taken  which  might  conclude  their  rights  forever ;  and,  second,  the 
greater  security  of  purchasers  at  the  sales,  which  may  reason- 
ably be  supposed  to  follow  a  judicial  determination  that  the 
proceedings  are  such  as,  under  the*law,  will  justify  a  sale  being 
made.  The  proceeding  is  not  judicial  in  the  strict  sense;  it  is 
but  a  step  in  an  administrative  proceeding  in  which  judicial 
assistance  is  invoked  as  a  matter  of  convenience,-  and  because 
with  its  assistance  the  rights  of  parties  can  be  most  surely  pro- 
tected, and  the  public  interest  at  the  same  time  conserved.1 
The  proceeding  gives  an  opportunity  for  the  taxpayer  to  be 
heard  after  all  the  steps  to  establish  his  liability  have  been 
taken,  but  before  the  presumptions  arising  from  a  sale  and 
conveyance  have  attached,  and  when,  if  the  objections  he  takes 
to  the  official  action  are  overruled,  he  may  by  payment  escape 
such  loss  of  property  as  is  inevitable  if  .his  land  is  first  sold, 
and  a  hearing  upon  the  legality  of  the  sale  which  results  ad- 
versely to  him  is  had  afterwards.  The  judicial  proceeding 
before  sale  seems,  therefore,  especially  favorable  to  the  inter- 
ests of  taxpayers,  and  deserving  of  further  adoption  for  that 
reason  if  properly  guarded. 

1 "  When  the  state,  or  a  local  divis-  No  judgment. of  a  court  is  ordinarily 

ion  of  it  acting  under  a  law  of  the  required  from  the  commencement  to 

state,  seizes  and  sells  lands  for  the  the  conclusion  of  the  process,  and  if 

non-payment  of  taxes,  or  of  public  a  judicial  agency  for  some  part  of 

charges  in  the  nature  of  taxes,  im-  the  proceeding  is  provided  in  partic- 

posed  on  such  land,  the  proceeding  ular  cases,  as  in  the  confirmation  of 

is  administrative  and  not  judicial,  the  report  of  commissioners  of  esti- 

The  legislature  mayor  may  not  make  mate  and  assessment  in  the  city  of 

use  of  judicial  forms  or  judicial  tri-  New  York,  it  is  not  because  the  mat- 

bunals,  as  shall  seem  most  conven-  ter  is  judicial  in  its  nature,  or  be- 

ient,  or  most  conducive  to  the  ob-  cause  such  a  mode  of  determining 

ject  in  view,  and  most  advantageous  questions  is,  in  such  cases,  required 

to  the  state  and  to  the  taxpayers,  by  any  provision  of  the  constitution, 

The  general  laws  for  the  assessment  but  merely  from  considerations  of 

and  levying   of  state   and  county,  convenience  and  general  propriety:'' 

taxes,  and  the  special  statutes  under  Davis,  Ch.  J.,  in  Matter  of  New  York  , 

which  assessments  are  laid  and  col-  Prot.  Epis.  School,  31  N.  Y.  574.    See 

lected  in  cities  and  villages,  are  ex-  Pritchard  v.  Madren,  24  Kan.  486, 

amples  of  this  kind  of  legislation.  491. 
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It  has  not  been  deemed  advisable,  in  a  work  so  general  in 
its  plan  as  the  present,  to  enter  at  large  into  an  examination 
of  the  proceedings  for  which  provision  is  made  under  statutes 
of  different  states.  The  same  general  principles  apply  to  them 
all.1    In  some  cases  —  usually  cases  of  street  or  other  special 


1  Tax -liens  in  Connecticut  may  be 
enforced  by  foreclosure:  Cole  v.  Eice 
(Conn.),  51  Atl.  Rep.  1083.  In  Florida 
a  lien  on  lots  along  which  sidewalks 
are  constructed  by  a  city  under  an 
ordinance  may  be  enforced  in  equity: 
Huff  v.  Jacksonville,  39  Fla.  1.  In 
Illinois  the  present  constitution  pro- 
vides that  in  all  cases  where  it  is 
necessary  to  sell  real  estate  for  the 
non-payment  of  taxes  or  assessments 
for  state,  county,  or  municipal  pur- 
poses, a  return  shall  be  made  to  some 
general  officer  of  the  county  having 
authority  to  receive  state  and  county 
taxes;  and  such  officer  alone,  upon 
the  order  or  judgment  of  some  court 
of  record,  shall  have  the  power  to 
sell:  Hills  v.  Chicago,  60  111.  86;  Otis 
v.  Chicago,  62  111.  299;  Webster  v. 
Chicago,  62  III.  302.  That  provision, 
however,  has  been  held  not  retro- 
spective so  as  to  invalidate  a  sale 
made  otherwise  for  a  tax  levied  be- 
fore the  constitution  was  adopted: 
Garrick  v.  Chamberlain,  97  111.  620. 
Liens  for  drainage  taxes  in  Illinois 
may  be  foreclosed  in  equity,  and  such 
a  suit  is  properly  brought  in  the  name 
of  the  people:  People  v.  Weber,  164 
111.  412.  See,  also,  Samuels  v.  Drain- 
age Com'rs,  125  111.  256.  Equity  can- 
not, however,  give  assistance  when 
the  statute  has  provided  another  rem 
-  edy;  but  the  officer  will  be  left  free 
to  follow  the  latter:  People  v.  Big- 
gins, 96  111.  381.  In  Indiana  liens  for 
assessments  for  qonstructing  gravel 
roads  may  be  enforced  as  in  case  of 
taxes  generally:  Bothwell  v.  Milli- 
kan,  104  Ind.  162.  It  has  been  de- 
cided in  Kansas  that  there  is  no  con- 
stitutional objection  to  providing  for 
the  enforcement  of  a  tax  by  fore- 


closure of  the  lien  instead  of  by  sale 
of  property:  Pritchard  v.  Madren,  24 
Kan.  486.  Under  the  present  tax- 
law  of  Michigan  a  petition  for  a  de- 
cree of  sale  is  filed  by  the  auditor- 
general  of  the  state  in  the  circuit 
court  in  chancery  for  the  county  in 
which  the  land  lies,  and  the  proced- 
ure follows  the  ordinary  chancery 
practice :  See  Auditor-General  v.  Jen- 
kinson,90  Mich.  523;  Auditor-General 
v.  Hutchinson,  113  Mich.  245;  Wood 
v.  Bigelow,  115  Mich.  123;  Connecti- 
cut Mut.  L.  Ins.  Co.  v.  Wood,  115 
Mich.  444.  Drainage  taxes  in  Mich- 
igan, when  re-assessed,  are  to  follow 
the  course  of  other  taxes,  and  be  col- 
lected in  the  same  manner:  if  neces- 
sary, by  sale  for  non-payment:  Bump 
v.  Jepson,  106  Mich.  641.  In  Missouri 
the  statute  provides  for  an  action  in 
which  judgment  is  taken  against  the 
land:  See  Graves  v.  Ewart,  99  Mo. 
13;  Blevins  v.  Smith,  104  Mo.  583. 
And  in  that  state  there  is  also  a  pro- 
ceeding on  special  bills  to  collect  as- 
sessments for  local  improvements: 
See  Strassheim  v.  Jerman.56  Mo.  105; 
Carlin  v.  Cavender,  56  Mo.  286;  St. 
Louis  v.  Bresslerj  56  Mo.  350;  Kan- 
sas v.  Rice,  89  Mo.  685.  In,Nebraska 
the  state  sells  the  tax  and  authorizes 
the  purchaser  to  collect  it  by  fore- 
closure of  the  lien  therefor  and  sale 
of  the  property:  Leigh  v.  Green 
(Neb.),  *90  N.  W.  Rep.  255.  The  pro- 
ceeding in  North  Dakota  for  the  col- 
lection of  taxes  is  not  a  single  suit 
but  as  many  suits  as  there  are  par- 
cels of  land;  and  if  the  same  person 
owns  several  parcels  such  suits  are 
consolidated  by  joining'  the  parcels 
in  a  single  answer:  In  re  Stutsman 
County  (N.  D.),  88  Fed.  Rep.  337.     In 


878 


COLLECTION    OF   TAX. 


[OH.  XIV. 


assessments  —  the  judicial  proceedings  begin  when  the  assess- 
ors have  completed  their  work,  and  the  assessment  is  examined 
and  confirmed  before  process  for  collection  is  issued ;  or,  if  the 
assessment  is  found  to  be  defective,  or  is  believed  to  be  unjust, 
it  is  set  aside  at  that  stage,  and  the  case  sent  back  to  the  as- 
sessors for  new  action ;  or  the  proceedings  are  simply  quashed, 
leaving  the  authorities  to  begin  aneyf  if  they  shall  think  it  ad- 
visable to  do  so.1  The  local  statutes  differ  so  much  in  the  au- 
thority they  confer  upon  the  coufts,  that  the  decisions  made  in 
one  state  are  commonly  of  little  service  as  affording  a  guide  to 
the  action  of  courts  in  other  states.  Under  some  statutes  the 
action  of  the  assessing  boards  is  allowed  to  be  reviewed  on 
the  facts  as  well  as  on  the  law ;  under  others,  only  questions  of 
the  regularity  and  legality  of  the  proceedings  are  submitted 
to  the  court.  More  generally  the  court  takes  up  the- case  at  the 
point  where  the  collector  has  demonstrated  his  inability  to 
collect  the  tax  from  residents  by  distress  and  sale  of  goods  and 
chattels,  and  when  the  tax  upon  non-resident  or  unseated  lands 
has  remained  unpaid  for  the  period  allowed  by  law  for  making 


Pennsylvania,  under  the  statute  of 
1846,  taxes  assessed  against  land  after 
the  owner's  death  were  held  collect- 
ible only  by  proceedings  in  rem:  In 
re  Steen's  Esjtate,  175  Pa.  St.  299.  In 
Texas  a  municipal  corporation  can 
maintain  suits  to  enforce  and  collect 
liens  for  taxes:  Henrietta  v.  Eustis,87 
Tex.  14;  McCrary  v.  Comanche  (Tex. 
Civ.  App.),  34  S.  W.  Rep.  679.  See 
San  Antonio  v.  Berry,  92  Tex.  319. 
In  West  Virginia  the  right  of  a  mu- 
nicipality to  sue  in  equity  to  enforce 
a-  tax  is  regarded  as  a  purely  statu- 
tory one:  Board  of  Education  v.  Old 
Dominion,  etc.  Co.,  18  W.  Va.  441. 
While  in  Tennessee  the  chancery 
courts  seem  to  have  inherent. juris- 
diction for  the  enforcement  of  liens 
for  taxes,  and  a  statute  creating  a 
new  remedy,  without  expressly  re- 
pealing the  old,  will  be  understood 
as  giving  a  cumulative  remedy:  State 
v.  Duncan,  3  Lea  679.  See  Nashville 
v.  Cowan,  10  Lea  209;  Memphis  v. 


Looney,  9   Baxt.  130;    Edgefield  v. 
Brien,  3  Tenn.  Ch..673. 

1  Special  assessments  for  local  im- 
provements are  required  in  the  state 
of  New  York  to  be  reported  to  a  court 
for  confirmation,  and  the  reported 
cases  passing  upon  them  are  so  nu- 
merous that  the  mere  list  would  oc- 
cupy several  pages.  So  far  as  points 
decided  are  of  general  interest  they 
have  been  given  in  different  parts  of 
this  work.  That  the  court  in  passing 
upon  the  assessment  cannot  review 
political  action,  such  as  the  deter- 
mination of  the  necessity  or  propriety 
of  opening  the  street,  or  the  proper 
limits  of  an  an  assessment  district, 
see  Matter  of  Albany  Street,  11  Wend. 
149;  Matter  of  Williajn  and  Anthony1 
Streets,  19  Wend.  678;  Matter  of  John 
and  Cherry  Streets,  19  Wend.  659; 
Matter  of  Livingston  Street,  18 
Wend.  556.  And  see  the  cases  cited 
ante,  p.  69. 
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voluntary  payment,  before  compulsory  proceedings  are  suffered 
to  be  resorted  to. 

In  any  judicial  proceeding  the  court  which  assumes  to  act 
must  have  that  authority  of  law  for  the  purpose,  which  is  called 
jurisdiction.  This  consists  in,  first,  authority  over  the  subject- 
matter,  and  second,  authority  over  the  parties  concerned.  The 
first  comes  from  the  statutory  law,  which  designates  the  par- 
ticular proceeding  as  one  of  which  the  court  may  take  cogni- 
zance when  the  parties  are  properly  before  it;  the  second  comes 
from  the  proper  institution  of  proceedings,  and  the  service  of 
process  upon  the  parties  concerned,  or  something  which  is  by 
the  statute  made  equivalent  to  such  service.  Concerning  juris- 
diction of  the  subject-matter,  it  is  only  necessary  to  observe 
that  it  must  come  wholly  from  the  constitution  or  statutes  of 
the  state ;  the  common  law  giving  to  the  courts  no  authority  in 
such  cases.  Moreover,  that  which  is  conferred  is  a  special  and 
limited  jurisdiction.  The  importance  of  this  fact  appears  in 
that  familiar  principle  that  nothing. is  taken  by  intendment  in 
favor  of  the  action  of  a  court  of  special  and  limited  jurisdiction, 
,  but  it  must  appear,  by  the  recitals  of  the  record  itself,  that  the 
facts  existed  which  authorized  the  court  to  act,  and  that  in  act- 
ing the  court  has  kept  within  the  limits  of  its  lawful  authority. 
This  principle  is  applicable  to  the  case  of  a  court  of  general 
jurisdiction,  which  in  the  particular  case  is  exercising  this 
peculiar  special  and  limited  authority,  as  well  as  to  the  case  of 
special  courts  created  for  such  special  and  limited  authority 
only.1 

JMcClung  v.  Ross,  5  Wheat.  116;  Jones  (N.C.),  513;  Barrett  v.  Crane,  16 
Thatcher  v.  Powell,  6  Wheat.  119;  Vt.246.  It  was  said  in  Auditor-Gen- 
Francis's  Lessee  v.  Washburn,  5  eral  v.  Hutchinson,  113  Mich.  245, 
Hayw.  294;  Tift  v.  Griffin,  5  Ga.  185;  that  the  statute  conferring  upon 
Graceland,  etc.  Co.  v.  People,  92  111.  courts  of  equity  jurisdiction  to  de- 
616;  Frew  v.  Taylor.  106  111.  159;  cree  sale  of  lands  delinquent  in  pay- 
Biggins  v.  People,  106  111.  270;  Guise-  ing  taxes  was  intended  to  prevent 
bert  v.  Etchison,  51  Md.  478;  Bridge  prudent  and  honest  men  from  pay- 
v.  Ford,  4  Mass.  641;  Smith  v.  Bice,  ing  more  than  their  share  of  the  pub- 
11  Mass.  511;  Wood  v.  'Bigelow,  115  lie  burdens,  and  should  be  construed 
Mich.  123, 125, 126;  Connecticut  Mut.  liberally.  That  proceedings  in  these 
L.  Ins.  Co.  v.  Wood,  115  Mich.  444;  cases  are  governed  by  the  same  prin- 
Dakin  v.  Hudson,  6  Cow.  221;  Dem-  ciples  which  govern  other  judicial 
ing  v.  Corwin,  11  Wend.  647;  Shelden  sales,  see  Jones  v.  Gillis,  45  Cal.  541; 
v.Wright,  5  N.  Y.  497 ;  Perrine  v.  Farr,  Eitel  v.  Foote,  39  Cal.  439.  See  Ewart 
22  N.  J.  L.  356;  Jennings  v.  Stafford,  v.  Davis,  76  Mo.  129. 
1  Ired.  404;  Harshaw  v.  Taylor,  3 
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When  suit  to  enforce  a  tax-lien  against  land  has  been  pro- 
vided for,  mere  delay  in  instituting  such  suit  will  not,  it  has 
been  held,  extinguish  the  lien.1  The  lien  is  but  an  incident  to 
the  tax ;  and  when  an  action  to  recover  the  debt  is  barred,  the 
suit  to  enforce  the  lien  is  barred  also.2  If  a  time  for  pro- 
ceedings to  enforce  a  lien  is  limited  by  statute,  it  is  sufficient 
if  they  are  begun  within  the  time,  and  they  mayproceed  after- 
wards to  judgment.3  In  California  an  action  to  recover  a  per- 
sonal judgment  and  to  enforce  Bhe  lien  for  taxes  on  the  land 
is  an  "  action  upon  a  liability  created  by  statute,"  and  must  be 
brought  within  the  period  prescribed  by  the  general  statute  of 
limitations,  although  taxes  have  by  statute  the  force  of  judg- 
ments.4 So  in  Minnesota,  a  proceeding  under  the  tax-law  to 
obtain  judgment  against  the  land  is  deemed  an  "  action  upon 
a  liability  created  by  statute,"  and  is,  therefore,  subject  to  the 
general  six-year  period  of  limitations.5    But  in  North  Dakota 


'Swan  v.  Knoxville,  11  Humph. 
130,132.  An  act  of  congress  making 
a  tax  a  lien  on  land  for  two  years  did 
not  preclude  the  land's  being  sold  for 
the  tax  after  the  two  years  had  ex- 
pired, the  title  not  having  changed: 
Holden  v.  Eaton,  7  Pick.  15.  So,  a 
statute  relating  to  the  continuance 
of  a  tax-lien  on  real  estate  was  held 
not  to  limit  the  time  in  which  the 
tax  might  be  enforced,  but  to  fix  the 
time  beyond  which  such  lien  should 
not  have  precedence  over  other  liens: 
White  v.  Portland,  68  Conn.  293.  A 
Maryland  statute  providing  that 
taxes  shall  be  collected  in  four  years 
has  no  application  when  taxes  could 
not  be  collected  within  that  time  be- 
cause the  property  was  in  custodia 
legis:  Hebb  v.  Moore,  66  Md.  167. 
Failure  for  eight  years  to  prosecute 
a  suit  for  the  collection  of  taxes  was 
regarded  in  Robinson  v.  Bierce,102 
Tenn.  428,  as  gross  laches,  depriving 
the  state  of  its  lien  on  the  property. 

2  San  Francisco  v.  Jones,  20  Fed. 
Rep.  188,  190. 

3  Randolph  v.  Bayne,  44  Cal.  366; 
Dougherty  v.  Henarie,  47  Cal.  9; 
Himmelman  v.  Carpenter,  47  CaL  42. 


4  San  Diego  .v.  Higgins,  115  CaL 
170.  See  what  this  case  says  of  the 
earlier  case  of  Lewis  v.  Rothchild, 
92  Cal.  625. 

8  Bristol  v.  Washington  County, 
177  U.  S.  147;  Redwood  County  v. 
Winona  &  St.  P.  L.  Co.,  40  Minn. 
512;  Mower  County  v.  Crane,  51 
Minn.  201 ;  Pine  County  v.  Lambert, 
57  Minn.  203.  In  Minnesota  the  right 
to  institute  new  proceedings  to  en- 
force payment  of  taxes  on  a  judg- 
ment that  prior  proceedings  were 
ineffectual,  cannot  be  barred  by 
lapse  of  time  between  the  institu- 
tion of  the  original  proceedings  and 
the  determination  of  their  inva- 
lidity: State  v.  Kipp,  70  Minn.  286. 
The  limitation  applicable  to  judg- 
ments applies  in  cases  where  prior 
tax  judgments  are  to  be  included  in 
a  new  judgment  as  provided  for  in 
a  clearing-up  statute :  State  v.  Ward, 
79  Minn.  362.  See  State  v.  Bellin, 
79  Minn.  131.  In  State  v.  Sage,  75 
Minn.  448,  the  six-year  limitation  of 
actions  "on  a  liability  created  by 
statute"  was  held  not  to  begin  to 
run  against  proceedings  to  enforce 
payment  of  taxes  until  the  expira- 
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it  is  considered  that  as  the  tax-lien  on  realty  is  by  statute  per- 
petual, no  lapse  of  time  should  bar  the  remedy  tp.  enforce  it, 
and,  therefore,  the  six-year  bar  is  not  applicable  to  this  stat- 
utory remedy.1  Similar  rulings  have  been  made  in  South  Da- 
kota i  and  in  Washington.8  In  the  latter  state  the  period  of 
limitation  against  the  collection  of  an  assessment  for  a  street 
improvement  begins  to  run  only  from  the  time  a  valid  assess- 
ment has  been  made ;  so  that,  there  being  an  invalid  assess- 
ment and  then  a  re-assessment,  it  runs  only  from  the  date  of 
the  latter.4  Where  taxes  are  assessed  for  omitted  years  the 
statute  of  limitations  does  not  begin  to  run  until  such  taxes 
have  become  delinquent/5  In  Nebraska  an  action  to  foreclose 
a  tax  lien  is  barred  within  five  years  after  the  time  to  redeem 
from  the  tax-sale  has  expired.6 

In  considering  the  remedy  by  suit  it  is  to  be  kept  in  mind 
that  it  exists  only  by  force  of  the  statute.7  The  statute  must, 
therefore,  be  followed  carefully  in  the  proceedings,8  and  if  there 
are  taxes  for  which  no  lien  exists  they  must  not  be  united  in  a 
suit  to  enforce  a  lien  for  others.9  Unless  the  statute  permits, 
a  lien  on  several  pieces  of  land  cannot  be  enforced  against  one 
of  them  alone,10  nor,  without  statutory  authority,  can  the  right 

tion  of  the  time  allowed  for  the  fll-  (Neb.),  88  N.  W.  Rep,  518;  Stevens  v. 

ing  of  the  list  with  the  clerk  of  the  Paulsen  (Neb.),  90  N.  W.  Rep.  211. 
district  court.  7  People  v.  Latham,   53  Cal.  386; 

1  Wells  County  v.  McHenry,  7  People  v.  Biggins,  96  111.  481;  Caren 
N.  D.  246.  v.  Foster,  62  Ind.  145;  Brown  v.  Fod- 

2  Iowa  Land  Co.  v.  Douglas  County,  der,  81  Ind.  491;  Bowen  v.  Striker,  87 
8  S.  D.  491.                   ,  Ind.  317;  Montgomery  v.  Aydelotte, 

3  Port  Townsend  v.  Eisenbeis  95  Ind.  144;  Preston  v.  Roberts,  12 
(Wash.),  68  Pac.  Rep.  1045.  Bush  570;  Connecticut  Mut.  L.  Ins. 

4  Fogg  v.  Foquiam  (Wash.),  63  Co.  v.  Wood,  115  Mich.  444;  Alex- 
Pac.  Rep.  234.  ander  v.  Helber,  35  Mo.  334;  Board  of 

*State  v.  Fullerton,  143  Ma  682.  Educ.  v.  Old  Dominion,  etc.  Co.,  18 

«Helphrey  v.  Redick,  21  Neb.  80;  W.  Va.  441,  citing    Cooper  v.   Sa- 

Parker    v.   Matheson,  21  Neb.   546;  vannah,  4  Ga.  68.  See  Peet  v.  O'Brien, 

D'Gette    v.    Sheldon,  27    Neb.   829;  5  Neb.  360. 

Alexander  v.  Wilcox,  30  Neb.  793;  8  Webb  v.  Bidwell,  15  Minn.  479; 

Warren  V.   Demary,  33    Neb.    327;  Clegg  v.   State,  42   Tex.   605.      See 

Fuller    v.   Colfax  County,   33   Neb.  Louisville  v.  Bank  of  Kentucky,  3 

716;  Black  v.  Leonard,  33  Neb.  745;  Met.  (Ky.)  148;  Jefferson  City  v.  Mc- 

Alexander  v.  Shaffer,  38  Neb.  812;  Carty,  74  Mo.  55;  Whipple's  Case,  71 

Foree  v.  Stubbs,  41  Neb.  271;  Adams  Mo.  519. 

v.  Osgood,  42  Neb.  550;  Alexander  v.  »  Howard  v.  Augusta,  74  Me.  79. 

Thacker,   43    Neb.    494;    Carson    v.  W  Meyer  v.  Burritt,  60  Conn.  117; 

Broady,  56  Neb.  648;  Darr  v.  Wisner  Hellman  v.  Burritt,  62  Conn.  438 
56 
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to  enforce  a  municipal  tax  be  assigned  by  the  municipality  so 
as  to  enable  the'  assignee  to  institute  proceedings  for  the  tax.1 
Under  a  statute  providing  that  any  "  person  "  or  corporation 
having  a  lien  upon  real-  property  for  taxes  assessed  thereon 
may  enforce  such  a  lien  by  an  action  in  the  nature  of  a  mort- 
gage foreclosure,  it  has  been  held  that  a  county  may  foreclose 
a  tax-lien.2 

Taking  up  the  case  after  a  failure  to  make  collection  is  sup- 
posed to  have  occurred,  the  firs#»step  commonly  required  to  be 
taken  is  the  making  by  the  collector,  or  some  proper  officer,  of 
a  report  or  petition  to  the  court  showing  that  the  supposed  de- 
linquency actually  exists.  This  being  the  document  that  calls 
into  activity  an  authority  of  the  court  before  latent,  must  con- 
form to  the  law  in  every  substantial  requirement,  or  it  will  fail 
entirely  to  have  any  efficiency  for  the  purpose.3    The  petition, 


1  Board  of  Educ.  v.  Old  Dominion, 
etc.  Co.,  18  W.  Va.  441.  See  Mclnerny 
v.  Reed,  23  Iowa  410;  State  v.  Wing- 
field,  59  Ga.  202.  It  was  held  in 
Barkley  v.  Levee  Com'rs,  93  U.  S.  258, 
that  the  benefit  of  the  lien  does  not 
inure  to  the  benefit  of  public  credit- 
ors. In  California  the  lien  for  an 
assessment  for  a  public  improvement 
is  regarded  merely  as  an  incident  of 
the  demand,  and  it  passes  with  an 
assignment  thereof:  Gill  v.  Dunham 
(Cal.),  34  Pac.  Eep.  68.  And  in  Mis- 
souri special  tax-bills  issued  to  a  con- 
tractor by  virtue  of  charter  pro- 
visions are  assignable,  and  may  be 
sued  upon  by  the  assignee  in  the 
city's  name  to  his  use:  Kansas  City 
v.  Rice,  89  Mo.  685.  If  a  contractor 
or  his  assigns  are  alone  authorized  to 
sue,  the  pleadings  must  show  that 
the  plaintiff  is  one  or  the  other:  Bays 
v.  Lapidge,  52  Cal.  481.  As  to  the 
tax-collector's  right  in  Connecticut 
to  sue  to  enforce  a  lien  for  taxes  with 
the  amount  of  which  he  is  charged, 
see  Meyer  v.  Burritt,  60  Conn.  117; 
Hart  v.  Tiernan,  59  Conn.  521. 

2  Lancaster  County  v.  Trimble,  34 
Neb.  752  (which  also  holds  that  the 
county  need  not  pay  delinquent  taxes 


before  foreclosing  the  lien  therefor): 
Lancaster  County  v.  Rush,  35  Neb. 
119;  Merrill  v.  Ijams,  58  Neb.  706; 
Grant  v.  Bartholemew,  58  Neb.  839. 
3  See  Marsh  v.  Chestnut,  14  III.  223; 
Charles  v.  Waugh,35  111.  315;  Fox  v. 
Tuttle,  55  I1L  377;  People  v.  Otis,  74 
III  384;  Andrews  v.  People,  75  I1L 
605.  Filing  by  wrong  officer  of  the 
list  of  delinquent  taxes  is  not  suffi- 
cient: Quertermous  v.  Walls  (Ark.), 
67  S.  W.  Rep.  1014.  The  facts  stated 
in  the  report  may  be  shown  to  be 
untrue,  but  in  so  far  as  it  is  to  be 
made  on  the  collector's  information, 
the  sources  of  such  information  can- 
not be  inquired  into:  Andrews  v. 
People,  supra.  Where  the  collector's 
report  failed  to  show,  as  the  statute 
required,  whether  the  delinquent 
taxes  were  state  taxes  or  county 
taxes,  the  judgment  thereupon  was 
void:  Morrill  v.  Swartz,  39  111.  108. 
See  also  Pickett  v.  Hartsock,  15  111. 
229.  For  want  of  report  by  sheriff  of 
failure  to  make  tax  by  distress  and 
sale  of  goods,  jurisdiction  held  not  to  ' 
have  been  obtained:  Thatcher  v. 
Powell,  6  Wheat.  119,  following  Mo- 
Clung  v.Ross,  5  Wheat.  116.  And 
see  Ex  parte  Thacker,  3  Sneed  344; 
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or  some  paper  to  which  it  refers,  must  specifically  describe  the 
land,  else  no  jurisdiction  of  the  subject-matter  is  obtained.1 
Generally,  also,  it  is  required  that  the  complaint  or  petition 


Spellman  v.  Curtenius,  12  111.  409; 
Fortman  v.  Ruggles,  58  111.  207; 
Schaefferv.  People,  60  111.  179;  Mayo 
v.  Ah  Loy,  32  Cal.  477.  Delinquent 
tax-list  held  not  prematurely  filed: 
Boles  v.  McNeil.  66  Ark.  422.  The 
description  of  lands  in  a  delinquent 
list  is  sufficiently  certain  if  a  compe- 
tent surveyor  could  readily  locate 
the  land  therefrom:  Sholl  Bros.  v. 
People,  194  111.  24.  Description,  in 
delinquent  list,  of  lands  as  "  part  of 
lots  1  and  2  "  in  a  certain  section, 
township  and  range,  without  any- 
thing to  show  what  parts  of  such  lots 
are  intended,  held  insufficient  to  sup- 
port a  judgment  for  unpaid  taxes: 
People  v.  Rickert,  159  111.  496.  See 
also  as  to  description  of  lands,  Knight 
v.  Alexander,  33  Minn.  384;  Van  Loon 
v.  Engle,  171  Pa.  St.  157.  As  to  the 
requisites  of  the  delinquent  list,  see, 
further,  California  L.  &  T.  Co.  v. 
Weis,  118  Cal.  489;  Smith  v.  Callanan, 
103  Iowa  218;  Morrison  v.  St.  Louis, 
I.  M.  &  S.  R  Co.,  96  Mo.  602.  For  im- 
material defects  which  were  held 
not  to  defeat  affidavits  to  a  delin- 
quent list,  see  Prout  v.  People,  83  111. 
154;  Chicago,  etc.  R.  Co.  v.  People,  83 
111.  467.  Want  of  proper  verification 
cured  by  introducing  assessment 
roll:  State  v,  Sadler,  21  Nev.  13.  In 
Minnesota,  by  statute,  no  defect  in 
the  affidavit  verifying  the  list  is 
fatal  to  the  court's  jurisdiction: 
Mille  Lacs  County  v.  Morrison,  22 
Minn.  178;  Bennett  v.  Blatz,  44 
Minn.  56;  Cook  v.  Schroeder  Lumber 
Co.  (Minn.),  88  N.  W.  Rep.  971.  In 
Michigan  the  verification  of  a  delin- 
quent tax-list  was  held  to  apply  to 
the  whole  list  included  in  two  books; 
and  were  it  otherwise  the  alleged  de- 
fect would  be  disregarded  as  not 
prejudicial  to  the  taxpayer;  Audi- 
tor-General v.  Sparrow,  116  Mich. 


574  Under  the  present  system  in 
Michigan  the  jurisdiction  is, con- 
ferred by  the  petition  for  sale  with 
proof  of  proper  publication,  and  the 
tax-collector's  failure  to  make  a 
timely  return  does  not  affect  the  ju- 
risdiction or  avoid  a  lien:  Conley  v. 
McMillan,  120  Mich.  694.  It  was  held 
in  Duff  v.  Neilson,  90  Mo.  93,  that  a 
valid  judgment  for  taxes  could  not 
be  rendered  if  the  tax-collector  failed 
to  attach  to  the  delinquent  list  filed 
by  him  the  statutory  affidavit  alleg- 
ing, among  other  things,  that  due 
notice  of  the  application  for  judg- 
ment had  been  given.  And  in  Myers 
v.  McRay,  114  Mo.  377,  and  Rohrer  v. 
Oder,  124  Mo.  24,  it  was  decided  that 
the  court  acquired  no  jurisdiction  in 
an  action  against  unknown  parties 
for  the  collection  of  taxes  where  the 
allegations  in  the  petition  as  to  the 
interest  of  such  parties  we're  not  ver- 
ified under  oath. 

1  See  Doty  v.  Bassett,  44  Kan.  754; 
Spicer  v.  Wheeler,  53  Kan.  424;  Jef- 
ferson v.  Whipple,  71  Mo.  520;  State 
v.  Cowgill,  81  Mo.  321;  Vaughan  v. 
Daniels,  98  Mo.  230;  Polk  v.  Mitchell, 
1  Pickle  634.  Where,  in  all  the  pro- 
ceedings, including  the  order  of  sale, 
the  lands  were  described  as  in  a  cer- 
tain county,  whereas  two-thirds  of 
them  were  in  another  county,  sale, 
at  least  as  to  such  two-thirds,  was 
void:  Williams  v.  Harris,  4  Sneed 
332.  Description  of  land  as  "  part  of 
lot  24"  held  too  indefinite:  Hook  v. 
People,  117  III.  632.  Even  though 
the  description  in  an  intervening 
petition  of  the  property  sought  to  be 
subjected  to  taxes  is  indefinite,  yet 
if  the  decree  sufficiently  describes 
the  property  it  will  be  assumed  that 
the  testimony  warranted  the  descrip- 
tion: United  States  Trust  Co.  v.  New 
Mexico,  183  U.  S.  535. 
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shall  contain  sufficient  allegations  of  ownership,  and  of  the 
amount  due  on  each  tract  or  parcel  of  land.1  It  has  been  held 
that  a  bill  to  enforce  a  tax-lien  need  not  aver  the  several  stat- 
utory steps  necessary  to  the  validity  of  the  tax  or  assessment;2 
but  other  cases  maintain  the  contrary.3  Formal  errors  in  the 
petition  are  held  to  be  immaterial  if  the  land  and  taxes  are 
correctly  described,  and  if  legal  service  ~of  process  is  made.4 
Other  points  concerning  the  complaint  or  petition  in  these  pro- 
ceedings are  decided  in  the  case's  cited  in  the  margin.5 

The  next  step  will  usually  be  the  giving  of  notice  that  will 
stand  in  the  place  of  the  process,  which  in  ordinary  cases 
brings  the  parties  before  the  court.6  Proceedings  of  Hthis  nat- 
ure are  not  usually  proceedings  against  parties,7  nor,  in  the  case 


•See  Mix  v.  People,  122  111.  641; 
Kentucky  Central  E.  Co.  v.  Pendle- 
ton County  (Ky.),  2  S.  W.  Eep.  176; 
Polk  v.  Mitchell,  1  Pickle  634; 
Whatcom  County  v.  Fairhayen  L. 
Co.,  7  Wash.  101.  Where  the  com- 
plaint, in  a  proceeding  to  sell,  al- 
leged delinquency  in  the  tax  for  a 
certain  year  only,  a  sale  on  a  decree 
including  unpaid  taxes  for  other 
years  was  held  void:  Elsey  v.  Fal- 
coner, 56  Ark.  419. 

2  See  Parker  v.  Jacksonville,  37 
Fla.  342;  State  v.  Rau,  93  Mo.  126. 

'Louisville  v.  Bank  of  Kentucky, 
3  Met.  (Ky.)  148;  Kentucky  Central 
R.  Co.  v.  Common  wealth,  92  Ky.  64; 
Louisville  v.  Louisville  Gas  Co. 
(Ky.),  22  S.  W.  Rep.  550;  Swenson  v. 
Greenland,  4  N.  D.  532. 

4  Pritchard  v.  Madren,  24  Kan.  486. 
The  fact  that  a  petition  in  proceed- 
ings to  obtain  a  decree  for  taxes  was 
irregular,  in  that  some  of  the  taxes 
were  grouped  under  no  definite  de- 
scription, does  not  avoid-ihe  decree: 
Church  v.  Nester,  126  Mich.  547. 

5  See  Bays  v.  Lapidge,  52  CaL  481; 
Belser  v.  Allman  (Cat),  66  Pac.  Rep. 
492;  Johnson  v.  State,  116  Ind.  374; 
Chaney  v.  State,  118  Ind.  494;  Ross 
v.  State,  119  Ind.  90;  Wray  v.  Fry 
(Ind.),  62  N.  E.  Rep.  1004;  State  v. 
Rau,  93  Mo.  126;  St.  Joseph  v.  Kan- 


sas City,  St.  J.  &  C.  B.  R.  Co.,  118 
Mo.  671;  Dorr  v.  Berquist  (Neb.),  89 
N.  W.  Rep.  256;  Iodence  v.  Peters 
(Neb.),  89  N.  W.  Rep.  1041. 

6  In  tax-suits  in  Missouri  notices 
and  process  are  required  to  be  served 
as  in  ordinary  civil  cases  involving 
real  estate:  Cruzen  v.  Stephens,  123 
Mo.  337. 

7  Atlantic  &  P.  R  Co.  v.  Yavapai 
County  (Ariz.),  21  Pac.  Rep.  768 ;  Parks 
v.  Miller,  48  111.  360;  Schaeffer  v. 
People,  60  111.  179;  McQuade  v.  Jaffray, 
47  Minn.  326.  And  see  Black  v.  Pen- 
field,  1  Ark.  472;  Senichka  v.  Lowe, 
74  111.  274;  People  v.  Otis,  74  111.  384. 
It  was  held  in  a  suit  brought  under 
the  Missouri  statute  to  enforce  the 
state's  lien  for  taxes,  that  a  stranger 
could  not,  by  a  motion  to  quash,  in- 
tervene and  contest  the  title  to  the 
land:  State  v.  Clymer,  81  Mo,  122. 
Statutes  providing  for  foreclosure  of 
tax-liens  by  proceedings  in  rem  to 
which  the  land  alone  is  made  a  party, 
and  for  cutting  out  all  pre-existing 
rights  or  liens  by  sales  under  decree 
therein,  sustained  as  not  depriving 
persons  of  property  without  due 
process  of  law :  Leigh  v.  Green  (Neb.), 
90  N.  W.  Rep.  255.  As  to  when  an 
owner  of  land  is  "  not  known,''  within 
the  terms  of  a  statute  providing  that 
where  the  owner  of  the  land  is  not 
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of  lands  or  interests  in  lands  belonging  to  persons  unknown, 
can  they  be.  They  are  proceedings  which  have  regard  to  the 
land  itself  rather  than  to  the  owners  of  the  land,  and  if  the 
owners  are  named  in  the  proceedings  and  personal  notice  is 
provided  for,  it  is  rather  from  tenderness  to  their  interests,  and 
in  order  to  make  sure  that  the  opportunity  for  a  hearing  is  not 
lost  to  them,  than  from  any  necessity  that  the  case  shall  assume 
that  form.  In  some  states,  indeed,  the  owners  of  the  land  are 
required  to  be  designated  in  the  proceedings,1  and  it  is  held 


known  an  action  to  foreclose  a  tax- 
lien  may  be  brought  against  the  land 
itself,  see  Ibid.  In  Nebraska,  on  the 
foreclosure  of  a  tax-lien,  if  the  par- 
ties affected  are  not  before  the  court 
their  remedy  is  an  action  to  redeem, 
and  if  the  court  had  jurisdiction  the 
decree  cannot  be  treated  as  void: 
Merriam  v.  Goodlett,  36  Neb.  384. 

1  Under  the  Missouri  statute  the 
owners  of  the  land  must  be  made 
parties  to  the  proceedings  to  enforce 
a  lien.  By  the  "  owner  "  is  meant  the 
record  owner:  State  v.  Sack,  79  Mo. 
661;  Allen  v.  Ray,  96  Mo.  542.  See 
Vance  v.  Corrigan,  79  Mo.  94.  To 
what  records  resort  may  be  made  to 
ascertain  apparent  owner,  see  Payne 
v.  Lott,  90  Mo.  676.  Record  destroyed 
by  fire,  secondary  evidence:  Crane 
v.  Dameron,  98  Mo.  567.  Persons 
claiming  under  a  deed  from  a  mere 
trespasser  are  not  record  owners 
within  the  Missouri  statute:  Kansas 
City  &  A.  R.  Co.  v.  Smith,  156  Mo. 
808.  Nor  is  one  who  is  entitled  to 
aollector's  deeds  for  taxes,  but  who 
has  not  procured  them  and  had  them 
registered  when  suit  is  commenced 
for  delinquent  taxes,  an  "  owner  "  of 
the  land:  Hilton  v.  Smith,  134  Mo. 
199.  The  trustee  in  a  deed  of  trust 
is  an  "owner,"  and  so  a  necessary 
party  to  a  suit  to  enforce  a  lien  for 
taxes;  but  omission  to  name  him  as 
a  party  does  not  render  the  tax-sale 
wholly  void:  Gitchell  v.  Kreedler,84 
Mo.  472.  See  Cowell  v.  Gray,  85  Mo. 
169.    Beneficiaries  named  in  a  trust 


deed,  or  their  representatives,  if  they 
be  dead,  must  be  made  parties;  but 
the  sale  will  not  be  avoided  if  they 
are  not,  as  they  may  redeem  and 
foreclose:  Allen  v.  McCabe,  93  Mo. 
138.  See  Stafford  v.  Fizer,  82  Mo. 
393;  Cowell  v.  Gray,  85  Mo.  169. 
The  assignee  of  a  note  secured  by 
a  deed  of  trust  is  also  a  necessary 
party  to  a  suit  to  enforce  a  lien 
against  the  land  embraced  in  a  trust- 
deed:  Boatmen's  Savings  Bank  v. 
Greive,  84  Mo.  477.  When  the  sum- 
mons is  against  a  bank-president  in- 
dividually, a  judgment  against  the 
bank  is  of  no  effect:  Blodgett  v. 
Schaffer,  94  Mo.  652.  A  material 
error  in  naming  the  owner  will 
render  the  judgment  void:  Skelton 
y.  Sackett,  91  Mo.  377;  Whelen  v. 
Weaver,  93  Mo.  430;  Troyer  v.  Wood, 
96  Mo.  478;  Mosely  v.  Reily,  126  Mo. 
124;  Turner  v.  Gregory,  151  Mo.  100. 
Contra  in  Minnesota:  McQuade  v. 
Jaffray,  47  Minn.  326.  It  is  sufficient 
to  designate  the  owner  by  the  name 
which  the  recorded  deeds  disclose: 
Elting  v.  Gould,  96  Mo.  535.  In  Ne- 
braska the  owner  of  the  equity  of 
redemption  is  a  necessaiy  party  in 
a  suit  to  foreclose  a  tax  lien:  Alex- 
ander v.  Thacker,  30  Neb.  614.  Mort- 
gagees have  been  held  not  to  be  nec- 
essary parties  in  a  suit  to  foreclose  a 
lien  for  taxes  against  a  homestead 
in  Illinois:  People  v.  Weber,  164  111. 
412.  Nor,  in  Texas,  is  the  wife  a 
necessary  party  in  foreclosing  a  lien 
for  taxes  on  her  husband's  home- 
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that  the  interests  of  persons  not  made  parties  are  not  af- 
fected,1 so  that  oestuis  que  trustent,  mortgagees,  life-tenants,  and 
remainder-men  are  not  bound  by  the  judgment  unless  they 
have  been  impleaded.2  Personal  service  of  process  upon  resi- 
dents is  also  required  in  some  of  the  states.3    But,  as  in  all 


stead:  San  Antonio  v.  Berry,  92  Tex. 
319.  In  Mississippi  a  railroad  com- 
pany which  owned  a  majority  of 
stock  bonds  in  another  company  was 
held  a  proper  party  in  a  suit  to  fore- 
close a  tax-lien  on  the  property  of 
the  latter:  Yazoo  &  M.  V.  R.  Co.  v. 
Adams,  77  Miss.  764.  In  California',  a 
judgment  in  a  proceeding  not  taken 
against  "  all  owners  and  claimants  " 
and  by  service  on  the  land,  as  the 
statute  required,  was  held  void: 
Mayo  v.  Ah  Loy,  32  Cal.  477.  In 
Michigan  all  owners  of  land  de- 
scribed in  the  petition  are  parties 
whether  named  or  not,  and  whether 
brought  in  by  personal  service  or  by 
publication:  Benedict  v.  Auditor- 
General,  104  Mich.  269. 

l  State  v.  Clymer,  81  Mo.  122; 
Graves  v.  Ewart,  99  Mo.  13;  Blevins 
v.  Smith,  104  Mo.  583.  A  judgment 
in  a  tax-suit  brought  againstone  who 
is  dead  at  the  time  is  void  as  to  his 
heirs:  Crosley  v.  Hutton,  98  Mo.  196. 
If  a  decedent's  land  is  sold  for  taxes 
without  making  one  of  his  heirs  a 
party  to  the  action,  such  heir  may,  in 
an  action  to  recover  the  whole  tract, 
recover  her  individual  share:  Wal- 
cott  v.  Hand,  122  Mo.  621.  In  a  spe- 
cial tax-bill  suit  where  the  record 
owner,  a  non-resident,  was  dead,  and 
the  heirs,  the  owners,  were  not  made 
parties,  the  sale  did  not  pass  title: 
Perkinson  v.  Meredith,  158  Mo.  457. 
As  to  the  effect,  in  California,  of 
failure  to  make  either  personal  rep- 
resentatives or  heirs  of  a  decedent 
parties  to  an  action  to  foreclose  the 
lien  of  a  street  assessment  against 
land  of  the  estate,  see  Wood  v.  Cur- 
ran,  99  Cal.  137.  In  Indiana  a  judg- 
ment foreclosing  a  tax-lien  against 


the  person  to  whom  the  land  was 
erroneously  assessed,  rendered  in  an 
action  to  which  the  owner  was  not 
"a.  party  and  of  which  she  had  no 
knowledge,  is  not  binding  upon  her: 
Grigsby  v.  Akin,  128  Ind.  591.  And 
in  that  state  the  foreclosure  of  a  tax- 
lien  upon  land  assessed  for  a  ditch 
does  not  extinguish  the  lien  of  such 
assessment  where  the  persons  bene- 
ficially interested  in  the  land  are  not 
made  parties:  McCollum  v.  Uhl,  128 
Ind.  304. 

8  Corrigan  v.  Bell,  73  Ma  53;  Staf- 
ford v.  Fizer,  82  Mo.  393:  Evans  v. 
Eobberson,  92  Mo.  192;  Powell  v. 
Greenstreet,  95  Ma  14;  Berlien  v. 
Bieler,  96  Mo.  491 ;  Allen  v.  De  Groodt, 
98  Ma  159;  Graves  v.  Ewart,  99  Mo. 
13;  Blevins  v.  Smith,  104  Mo.  583. 
See  Mason  v.  Gitchell,  97  Mo.  134, 
following  Gitchell  v.  Messmer,  87 
Mo.  131.  It  seems,  however,  that  as 
to  those  actually  made,  defendants 
the  judgment  is  not  void:  Williams 
v.  Hudson,  93  Mo.  524;  Allen  v.  De- 
Groodt,  98  Mo.  159;  Stevenson  v. 
Black  (Mo.),  68  &  W.  Rep.  909;  Ho- 
gan  v.  Smith,  11  Mo.  App.  314  Ef- 
fect, in  Tennessee,  of  decree  to  en- 
force lien  of  taxes  assessed  against 
tenant  in  dower:  See  State  v.  Camp- 
bell (Tenn.),  41  S.  W.  Rep.  937. 

3  As  to  the  necessity,  under  the 
former  statutory  provision  in  Michi- 
gan, of  personal  service  of  subpoena 
upon  persons  owning,  or  interested 
in,  the.  land,  see  Fowler  v.  Campbell, 
100  Mich.  398;  Taylor  v.  Deveaux, 
100  Mich.  581:  Coyle  v.  O'Connor,  121 
Mich.  596;  Nowlen  v.  Hall  (Mich.), 
87  N.  W.  Rep.  222.  Personal  service 
upon  owner  who  bought  the  land 
after  the  assessment  was  held  un- 
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other  cases  of  proceedings  in  rem,  if  the  law  makes  provision 
for  publication  of  notice  in  a  form  and  manner  reasonably  cal- 
culated to  bring  the  proceedings  to  the  knowledge  of  the  par- 
ties who  use  ordinary  diligence  in  looking  after  their  interests 
in  the  lands,  it  is  all  that  can  be  required.1  Such  notice  is 
generally  to  be  based  upon  an  order  of  publication2  in  some 
newspaper 3  perhaps  officially  designated,4  and  in  most  juris- 


necessary  even  though  his  deed  was 
recorded  before  the  petition  was 
filed:  Wiley's  Petition,  89  Mich.  58. 
So  such  service  was  unnecessary  in 
the  case  of  a  resident  owner  of  land 
assessed  as  unknown  or  non-resi- 
dent: Tromble  v.  Hoffman  (Mich.), 
90  N.  W.  Rep.  694. 

1  Notice  by  publication  is  sufficient 
even  as  to  non-resident  owners,  if  the 
statute  prescribes  it:  New  Orleans  v. 
Cordeviolle,  10  La.  An.  732;  Drain- 
age Co.  Cases,  11  La.  An.  338;  In  re 
Lake,  40  La.  An.  142;  In  re  Douglas, 
41  La.  An.  765;  Henderson  v.  Eller- 
rnan,  47  La.  An.  306;  Cuttle  v.  Brock- 
way,  32  Pa.  St.  45.  This  was  one  of 
the  points  of  contention  in  the  State 
Tax-Law  Cases,  54  Mich.  350,  in 
which  the  court  was  equally  divided; 
but  the  doctrine  of  the  text  has  come 
to  be  accepted  in  Michigan  as  else- 
where. See  Auditor-General  v.  Slo- 
man,  84  Mich.  118.  It  was  held  in 
Thatcher  v.  Powell,  6  Wheat.  119, 
that  the  clerk's  failure  to  make  pub- 
lication of  the  list  was  fatal  to  the 
proceedings.  See,  also,  Dick  v.  For- 
aker,  155  U.  S.  404;  Gregory  v.  Bart- 
lett,  55  Ark.  33;  St.  Louis  &  S.  F.  R. 
Co.  v.  Holton-Warren  Lumber  Co., 
61  Ark.  50;  Martin  v.  Hawkins,  62 
Ark.  421;  Spellman  v.  Curtenius,  12 
111.  409;  Charles  v.  Waugh,  35  I1L 
315;  McKee  v.  Champaign  County, 
53  111.  477;  Fortman  v.  Ruggles,  58 
111.  207;  McGahen  v.  Case,  6  Iowa 
331;  Burns  v.  Ford,  124  Mich.  274; 
Abbott  v.  Lindenbower,  42  Mo.  162. 
In  Emmons  County  v.  Thompson,  9 
N.  D.  598,  the  fact  of  publication  of 
the  delinquent  tax  list,  coupled  with 
the  filing  of  the  affidavit  of  publica- 


tion, was  held  to  confer  authority  to 
enter  judgment  by  default.  In  Santa 
Barbara  v.  Eldred,  108  Cal.  294,  it 
was  held  that  one  sued  for  a  tax 
could  not  object  that  the  delinquent 
list  was  not  published  as  required  by 
law,  where  the  assessment  was  valid. 

2  As  to  the  affidavit  for  an  order  of 
publication,  see  Coombs  v.  Crabtree, 
105  Mo.  292.  Order  essential  to  ju- 
risdiction: Gregory  v.  Bartlett,  55 
Ark.  30.  Failure  to  make  it  not 
cured  after  sale  by  nunc  pro  tunc, 
entry:  Ibid.  .  Description  of  land, 
when  unnecessary:  Goldsmith  v. 
Thompson,  87  Mo.  233;  Milner  v. 
Shipley,  94  Mo.  106;  Allen  v.  Ray,  96 
Mo.  542;  Stewart  v.  Allison,  150  Mo. 
343.  Description  of  the  land  as  the 
"  S  hf  "  of  a  given  section,  held  suffi- 
cient: Allen  v.  Ray,  96  Mo.  542.  Non- 
resident owner  must  be  named  in 
order;  "Wheler  "  for  "  Whelen," 
"Miller"  for"Millen,"  insufficient: 
Whelen  v.  Weaver,  93  Mo.  430; 
Chamberlain  v.  Blodgett,  96  Mo.  482. 
8  Publication  required  in  newspaper 
"  published  in  this  state,"  order  need 
not  be  shown  to  have  been  published 
in  newspaper  circulated  in  county : 
Coombs  v.  Crabtree,  105  Mo.  292. 
Publication  in  newspaper  printed  in 
foreign  language,  not  valid :  Visscher 
v.  Ottawa  Circuit  Judge,  116  Mich. 
666;  State  v.  Chamberlain,  99  Wis. 
503.  See,  however,  Kernitz  v.  Long 
Island  City,  50  Hun  428, 3  N.  Y.  Supp. 
144.  Publication  in  supplement  of 
newspaper  held  sufficient:  Watts  v. 
Bublitz,  99  Mich.  586;  Mann  v.  Car- 
son, 120  Mich.  631 ;  Wilkin  v.  Keith, 
121  Mich.  66. 

4  As  to  the  designation  of  the  news- 
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dictions  is  required  to  accompany  the  list  of  delinquent  taxes,1 
with  a  description  of  the  lands  affected,2  the  names  of  the  own- ' 
ers,3  and  the  amount  of  tax  charged  against  each  parcel.4    The 


paper  in  which  publication  is  to  be 
made,  see  Watts  v.  Bublitz,  99  Mich. 
586;  Waldron  v.  Auditor-General,  109 
Mich.  231;  Wilkins  v.  Keith,  121 
Mich.  66;  Hussell  v.  St.  Paul,  M.  &  M. 
E.  Co.,  36  Minn.  366:  Brown  v.  Oor- 
bin,  40  Minn.  508:  Merriam  v.  Knight, 
43  Minn.  593;  Godfrey  v.  Valentine, 
45  Minn.  502;  Reimer  v.  Newell,  47 
Minn.  237;  Kippv.  Dawson,  59  Minn. 
82 ;  Cass  County  v.  Security  Imp.  Co., 
7  N.  D.  528;  Emmons  v.  First  Nat. 
Bank's  Lands,  9  N.  D.  583;  Board  of 
Com'rs  v.  Chaplin,  5  Wyo.  74. 

1  Under  a  statute  requiring  notice 
to  be  "attached  "  to  the  list  of  taxes 
delinquent,  it  is  not  whether  it  pre- 
cedes or  follows  the  list  if  it  be  at- 
tached to  it  when  published:  Chou- 
teau v.  Hunt,  44  Minn.  173.  The 
notice  is  bad  if  it  omits  to  state  that 
judgment  will  be  applied  for  against 
the  lands  or  lots  named  in  the  delin- 
quent list,  or  if  there  is  a  substantial 
variance  between  the  warrant  as  de- 
scribed in  it  and  the  one  described 
in  the  judgment  record:  Gage  v. 
People,  188  111.  92.  The  auditor's  affi- 
davit filed  with  the  list  of  delinquent 
lands  is  not  part  of  the  notice  and 
need  not  be  filed  with  it:  Chouteau 
v.  Hunt,  supra. 

2  Feller  v.  Clark,  36  Minn.  338; 
Smith  v.  Kipp,  49  Minn.  119;  Leigh  v. 
Green  (Neb.),  90  N.  W.  Rep.  255;  Lee 
v.  Crawford  (N.  D.),  88  N.  W.  97.  As 
to  sufficiency  of  description  of  the 
land  in  the  delinquent  tax-list  as 
published,  see  Kipp  v.  Fernhold,  37 
Minn.  132;  Knight  v.  Alexander,  38 
Minn.  384;  Olivier  v.  Gurney,43  Minn. 
69;  McQuade  v.  Jaffray,  47  Minn.  326; 
Lee  v.  Crawford  (N.  D.),  88  N.  W. 
Rep.  97;  Asper  v.  Moon  (Utah),  67 
Pac.  Rep.  409.  A  collector's  notice 
of  application  for  judgment  was  held 
void  for  uncertainty  because  describ- 


ing the  land  thus:  "Except  12.64 
acres  in  southeast  corner  of  sublot  1, 
lot  1,  in  north  section  Robinson  re- 
serve": Pickering  v.  Lomax,  120  111. 
289. 

8  It  was  held  in  McChesney  v.  Peo- 
ple, 178  111.  542,  that  the  omission  of 
the  owner's  name  was  "a  plain  dis- 
regard of  duty."  Here  the  name  in 
the  delinquent  list  was  "A  B.  Mc- 
Chesney," whereas  in  the  notice  pub- 
lished it  was  "  Chesney."  Order  of 
publication  to"Q.  R.  Noland"held 
insufficient  to  give  jurisdiction  over 
"Quinces  R.  Noland:  "  Skelton  v. 
Sackett,  91  Mo.  377.  So  with  order 
addressed  to  one  "Wheler,"  the 
true  name  being  "  Whelen :  "  Whelen 
v.  Weaver,-  93  Mo.  430.  Description 
of  owner  as  "Vaughn  Turner," 
whereas  the  record  name  was  "  Sin- 
gleton V.  Turner,"  held  bad  even 
though  the  person  was  commonly 
known  as  "  Vaughn  Turner: "  Tur- 
ner v.  Gregory,  151  Mo.  100.  In  Min- 
nesota an  erroneous  statement  of  the 
owner's  name  in  the  published  list 
of  delinquent  taxes  will  not  avoid 
the  tax-judgment  where  the  land 
itself  has  been  correctly  described; 
the  statutory  requirement  being  di- 
rectory merely:  McQuade  v.  Jaffray, 
47  Minn.  326.  A  publication  of  a 
delinquent  tax-list  in  which  prop- 
erty owned  jointly  was  stated  as 
owned  by  one  of  the  joint  owners 
"and  others,"  is  insufficient:  Asper 
v.  Moon  (Utah),  67  Pac.  Rep.  409. 

4  The  same  strictness  as  to  definite-  < 
ness  and  certainty  is  not  required 
in  the  statement  of  the  amount  of 
tax  against  a  tract  of  land  in  the 
published  list  (which  is  merely  notice 
to  the  land-owner)  as  is  required  in 
a  judgment  which  is  the  final  deter- 
mination of  the  law  as  to  the  amount 
to  be  enforced  against  the  land:  Col- 
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provisions  of  the  statute  concerning  the  manner  of  the  notice 
by  publication  must  be  complied  with  substantially,1  and  the 
proof  of  publication  must  conform  to  the  statutory  require- 
ments.2 

Defects  in  obtaining  jurisdiction  to  enforce  against  real  es- 
tate the  collection  of  delinquent  taxes  are  waived  where  the 
owner  appears  and  objects  to  the  assessment.8 


lins  v.  Welch,  38  Minn.  62.  Statute 
requiring  amount  of  taxes  to  be 
stated  opposite  each  description  does 
not  require  them  to  be  stated  in  de- 
tail year  by  year:  Whitney  v.  Weg- 
ler,  54  Minn.  235.  Sale  under  notice 
describing  the  lands  and  stating  the 
"amount  sold  for  "  is  of  no  validity: 
Mather  v.  Darst,  13  S.  D.  75.  As  to 
the  omission  of  decimal  or  dollar 
mark,  see  Collins  v.  Welch,  38  Minn. 
62;  Bon  ham  v.  Weymouth,  39  Minn. 
92;  Chouteau  v.  Hunt,  44  Minn.  173. 

1  Taggy  v.  Chicago,  194  111.  88;  Led- 
yard  v.  Auditor-General,  121  Mich. 
56.  See,  as  to  the  form  and  suffi- 
ciency of  the  publication,  St.  Louis 
&  S.  F.  R  Co.  v.  Holton- Warren  Lum- 
ber Co.,  61  Ark.  50;  Martin  v.  Haw- 
kins, 62  Ark.  421;  McCauley  v.  Peo- 
ple, 87111. 123;  Eldridge  v.  Richmond, 
120  Mich.  586;  McFadden  v.  Brady, 
120  Mich.  699;  Burns  v.  Ford,  124 
Mich.  224;  Coffin  v.  Estes,  32  Minn. 
367;  McQuade  v.  Jaffray,  47  Minn. 
326.  Notice  requiring  all  persons  in- 
terested to  file  their  answers,  stating 
objections,  etc.,  within  ten  instead 
of  twenty  days,  as  required  by  stat- 
ute, avoids  certificate  of  sale:  Stearns 
County  v.  Smith,  29  Minn.  131;  West 
v.  St.  Paul  &  N.  P.  E.  Co.,  40  Minn. 
189.  Omission  to  file  notice  or  have 
it  approved  by  the  court,  held  not  to 
affect  jurisdiction:  English  v.  Wood- 
man, 40  Kan.  412. 

2  See,  as  to  proof  of  publication, 
Martin  v.  Allard,  55  Ark  218;  Gal- 
lagher v.  Johnson,  65  Ark.  90;  Taylor 
v.  State,  65  Ark.  595;  Porter  v.  Doo- 
ley,  66  Ark.  1;  West  v.  State  (Ark.), 


61  S.  W.  Rep.  918;  Bass  v.  People,  159 
111.  207;  McChesney  v.  Kochersper- 
ger,  174  111.  46;  Stout  v.  Coates,  35 
Kan.  382;  Benedict  v.  Auditor-Gen- 
eral, 104  Mich  269:  Muirhead  v. 
Sands,  111  Mich.  487;  Wynkoop  v. 
Grand  Traverse  Circuit  Judge,  113 
Mich.  381;  Featherly  v.  Hoffman,  117 
Mich.  42;  Garner  v.  Wallace,  118  Mich. 
387;  Spauldingv.  O'Connor,  119 Mich. 
45;  Brooks  v.  Auditor-General,  120 
Mich.  631;  McFadden  v.  Brady,  120 
Mich  699;  Nester  v.  Church,  121 
Mich.  81;  Hoffman  v.  Pack,  123  Mich. 
74;  Church  v.  Nester,  126  Mich.  547; 
Irwin  v.  Pierro,  44  Minn.  490. 

8 Cairo,  V.  &  C.  R  Co.  v.  Mathews, 
152  III.  153;  Nicholes  v.  People,  165 
III  502;  Illinois  Central  R.  Co.  v. 
People,  170  III.  224;  McChesney  v. 
People,  178  111.  542;  Tromble  v.  Hoff- 
man (Mich.),  90  N.  W.  Rep.  694.  See 
Atlantic  &  P.  R.  Co.  v.  Yavapai 
County  (Ariz.),  21  Pac.  Rep.  768.  And 
an  appearance  by  counsel  to  object 
to  certain  taxes  precludes  one  from 
denying  on  collateral  attack  the 
validity  of  the  judgment  rendered 
against  him  for  taxes,  even  as  to 
items  of  tax  to  which  he  did  not  ob- 
ject: Neff  v.  Smyth,  111  III.  100.  One 
who  sues  to  set  aside  a  tax-deed  need 
not  show  affirmatively  that  he  did 
not  appear  and  object  to  the  rendi- 
tion of  judgment  before  he  can  at- 
tack the  validity  of  such  judgment: 
Gage  v.  Nichols,  135  111.  128.  Nor 
will  one  who  seeks  to  cancel  sales 
under  a  judgment  for  an  illegal  tax 
be  presumed  to  have  appeared  or 
objected  in  the  county  court  because 
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Among  the  admissible  defenses  in  suits  for  the  enforcement 
of  taxes  against  realty  are:  want  of  authority  to  levy  the  tax; v 
that  the  land  is  not  within  the  jurisdiction,2  or  is  exempt  from 
taxation ; '  and  that  the  tax  has  been  paid.4  It  is  a  defense, 
pro  tanto,  that  a  part  of  the  tax  has  not  been  remitted  as  re- 
'quired  by  certain  statutes.5  That  the  special  facts  authorizing 
the  insertion  of  taxes  for  past  years  in  the  list  did  not  exist 
may  be  shown,6  and'  so  may  any  omission  to  the  taxpayer's 
prejudice  in  the  proceedings  pr%>r  to  filing  the  list.7  It  has 
been  held  that  a  statute  which  provides  that  "  if  a  party  inter- 
poses as  a  defense  an  omission  of  any  of  the  things  provided 
by  law  in  relation  to  the  assessment  or  levy  of  a  tax,  or  of 
anything  required  by  any  officer  to  be  done  prior  to  filing 
the  list  with  the  clerk,  the  burden  is  on.  him  to  show  that 
such  omission  has  resulted  in  prejudice  to  him,  and  that 
the  taxes  have  been  partially,  unfairly,  or  unequally  as- 
sessed," does  not  define  and  limit  the  defenses  which  may  be 
made  —  does  not  restrict  the  right  of  defense  to  cases  in  which, 
there  has  been  some  omission  of  the  statutory  requirements.8 
Excessive  valuation  is  not  a  defense  unless  it  is  fraudulent,9 
nor  will  the  fact  that  some  property  in  the  same  jurisdiction 

he  does  not  expressly  allege  that  he  R.    Co.,  27   Minn.    109.     See   ante, 

did  not:  Gage  v.  Goudy,  141  111.  215.  pp.  810,  811. 

Sufficiency  of  showing  that  no  ap-  5  Commissioners  v.  Jessup,  22  Minn, 

pearance  was  entered  or  resistance  552. 

made:  Gage  v.  Lyons,  138  111.  590.  6  Olmsted  v.  Barber,  31  Minn.  256. 

i  Commissioners  v.    Nettleton,  22  7  Olmsted  v.  Barber,  31  Minn.  256. 

Minn.  356;    Olmsted    v.   Barber,  31  8  Redwood  County  v.  Winona  &  St. 

Minn.  256.  P.  L.  Co.,  40  Minn.  512;  Otter  Tail 

2  Keokuk  &  H.  Bridge  Co.  v.  Peo-  County  v.  Batchelder,  47  Minn.  512. 
pie,  161  I1L  132,  which  holds  that  the  The  latter  of  these  cases  holds  that 
assessment  of  a  bridge  over  a  river  for  the  purpose  of  reducing  the  tax 
between  two  states  may,  on  an  ap-  charged  upon  the  land  it  may  be 
plication  for  judgment  in  an  action  shown  that  the  statutory  require- 
to  collect  the  tax,  be  attacked  on  the  ment  of  equality  in  the  assessment 
ground  that  a  part  of  the  bridge  had  been  intentionally  disregarded, 
without  the  state  was  included  or  that  by  reason  of  some  obvious 
within  the  assessment.  A  judgment  mistake  there  had  been  no  real  as- 
enforcing  a  tax-lien,  rendered  by  a  sessment  upon  any  rule  of  equality, 
county  court  within  whose  jurisdic-  In  State  v.  Deering  &  Co.,  56  Minn.  1, 
tion  the  land  does  not  lie,  is  void:  it  was  held  that  a  defendant  might 
State  v.  Baker,  129  Mo.  482.    ,  show  errors  in  his  assessment,  and 

3  Chisago  County  v.  St.  Paul  &  D.  that  the  burden  is  on  him  to  show 
R.  Co.,  27  Minn.  109.  wherein  he  is  prejudiced. 

*  Chisago  County  v.  St.  Paul  &  D.        9  Spencer  v.  People,  68  111.  510.  And 
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was  omitted  from  the  assessment  be  ground  for  defeating  the 
judgment.1  It  was  held  no  objection  to  the  collection  of  the 
tax  that  the  property  now  owned  by  a  taxpayer  was  not  owned 
by  him  when  the  tax  was  levied;  that  it  was  not  on  the  tax- 
duplicate,  and  that  he  had  no  knowledge  of  the  tax-lien  when 
he  bought  the  property.2  In  these  proceedings  matters  cannot 
be  set  up  by  way  of  defense  which  might  and  should  have  been 
interposed  before.3  Certain  defenses  may  be  waived  by  failing 
to  present  them  in  the  answer.4  And  questions  which  go  only 
to  the  manner  of  the  assessment  and  levy,  and  mere  irregular- 
ities and  informalities,  will  not  be  considered.5 

Proof  of  the  amount  and-  validity  of  the  taxes  sought  to  be 
enforced  against  land  is  facilitated  nearly  everywhere  by  stat- 
utory provisions.  As  is  said  in  one  case:  "  It  is  the  settled 
doctrine  .  .  .  that  any  one  objecting  to  the  enforcement 
of  a  tax  assumes  the  burden  of  showing  its  invalidity.  The 
presumption  is  that  the  tax  is  just;  that  all  officers  who  have 
had  any  official  connection  with  it  have  properly  discharged 
their  duties."6    Sometimes  the  effect  of  a  prima  facie  case  is 


see  ante,  pp.  385-387.  See,  also,  Hen- 
derson Bridge  Co.  v.  Henderson,  105 
Ky.  32,  38.  In  State  v.  Board  of  Public 
Works,  27  Minn.  442,  in  regard  to  spe- 
cial assessments  under  a  city  charter, 
it  is  said  that  "  even  though  no  in- 
tentional fraud  be  proved,  it  may  be 
shown  in  defense  that  the  error  in 
the  assessment  was  so  gross  that  it 
cannot  be  accounted  for  upon  any 
ground  of  mere  misjudgment  of 
value,  but  must  have  resulted,  if  not 
from  fraud,  from  a  'demonstrable 
mistake  of  fact.' "  In  State  v.  West- 
ern Union  Tel.  Co.  (Mo.),  65  S.  W. 
Rep.  775,  a  defense  to  an  action  at 
law  for  the  collection  of  taxes  was 
held  to  show  merely  a  difference  of 
opinion  as  to  valuation,  which  a  court 
of  law  could  not  determine. 

1  Spenoer  v.  People,  68  111.  510,  cit- 
ing Merritt  v.  Farris,  22  111.  303;  Dun- 
ham v.  Chicago,  55  I1L  357;  State  v. 
Lakeside  Land  Co.,  71  Minn.  283. 
And  see  ante,  pp.  383-385. 

2  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
v.  Harden,  137  Ind.  486.    Where  the 


judgment  on  a  special  tax-bill  for 
street  improvements  can  be  levied 
only  on  the  land  against  which  the 
special  tax  is  a  charge,  it  is  not  a  de- 
fense to  the  action  that  defendant 
does  not  own  the  land,  or  that  eject- 
ment is  pending  for  the  land:  Keith 
v.  Bingham,  100  Mo.  300. 

3  Riddle  v.  Messer,  84  Ala.  236;  Mix 
v.  People,  116  I1L  265.  As,  for  ex- 
ample, that  the  land  was  dispropor- 
tionately and  excessively  valued  for 
taxation,  or  that  an  item  of  tax 
levied  was  void:  Mix  v.  People, 
supra. 

4  See  State  v.  Baldwin,  62  Minn. 
518;  Medland  v.  Connell,  57  Neb.  10. 

&  Eoads  v.  Estabrook,  35  Neb.  297. 
This  was  an  equitable  proceeding  to 
foreclose  a  tax-lien. 

« Peoria,  D.  &  E.  R  Co.  v.  People, 
116  111.  401;  People  v.  Keener,  194 
111.  16.  Where  a  lien  for  general 
revenue  is  sought  to  be  enforced,  the 
presumption  js  that  the  law  in  refer- 
ence to  the  levy,  assessment,  and 
sale  has  been  complied  with:  Leavitt 
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given  to  the  tax-collector's  sworn  report  of  delinquent  taxes, 
together  with  proof  of  publication  thereof  and  of  notice  of  the 
application  for  judgment,  it  being  provided  that  judgment  shall 
be  entered  thereon  unless  good  cause  is  shown  to  the  contrary.1 
Sometimes,  also,  it  is  provided  that  a  properly  certified  tax-bill 
shall  be  prima  facie  evidence  that  the  amount  thereof  is  cor- 
rect.2   Under  the  statutes  of  Nebraska,  in  an  action  to  foreclose 


v.  Bell,  55  Neb.  57.  An  assessment 
and  levy  for  general  revenue  are  al- 
ways evidence  of  a  valid  tax:  Adams 
v.  Osgood,  60  Neb.  779.  Assessment 
roll  as  prima  facie  evidence:  San 
Gabriel  Valley,  etc.  Co.  v.  Witmer 
Bros.  Co.,  96  Cal.  623.  In  a  city's  ac- 
tion to  enforce  a  lien  for  taxes,  proof 
that  the  assessment  roll  has  been 
regularly  certified  is  sufficient,pnma 
facie,  to  authorize  a  decree  of  fore- 
closure: Olympia  v.  Stevens,  15 
Wash.  601.  The  burden  of  proof  is  on 
the  person  who  attacks  a  tax-record : 
Boyce  v.  Auditor-General,  90  Mich. 
314.  See  Farrington  v.  Investment 
Co.,  1  N.  D.  102;  Shuttuck  v.  Smith, 
6  N.  D.  56.  Presumption  in  favor  of 
special  tax;  burden  on  owner  of 
showing  illegality:  Auditor-General 
v.  Maier,  95  Mich.  127.  See,  how- 
ever. Smith  v.  Omaha,  49  Neb.  883; 
Equitable  Trust  Co.  v.  O'Brien,  55 
Neb.  735;  Leavitt  v.  Bell,  supra. 

1  See  cases  cited  ante,  pp.  827,  828. 
Prima  facie  case  in  action  to  en- 
force special  assessment:  Fanning  v. 
Bohme,  76  Cal.  149;  Fanning  v.  Lev- 
iston,  93  Cal.  187;  McDonald  v.  Con- 
niff,  99  Cal.  391;  Clark  v.  Meade,  102 
Cal.  519;  Dowling  v.  Conniff,  103 
Cal.  78:  Belser  v.  Allman  (Cal.),  66 
Pac.  Rep.  492;  Blanchard  v.  Ladd 
(CaL),  67  Pac.  Rep.  130.  As  to  what 
is  admissible  to  show  the  amount  of 
tax  due,  see,  also,  Mix  v.  People,  122 
111.  641;  McKinney  v.  State,  117  lnd. 
26. 

2  State  v.  Maloney,  113  Mo.  367; 
State  v.  Cunningham,  153  Mo.  642. 
In  an  action  on  a  special  tax-bill  for 


obstructing  a  sewer,  such  bill  is 
prima  facie  evidence  that  the  per- 
son named  therein  is  the  owner  of 
the  property  sought  to  be  charged, 
and  that  the  property  is  subject  to 
the  charge:  Heman  v.  Payne,  27  Mo. 
App.  481.  The  tax-bill,  to  be  prima 
facie  evidence  in  an  action  to  re- 
cover a  special  tax,  must  be  definite, 
and  must  show  on  its  face  that  it 
was  issued  under  some  competent 
authority  and  for  some  specific  pur- 
pose: Linneus  v.  Locke,  25  Mo.  App. 
407.  But  it  is  not  necessary  that 
special  tax-bills  shall  show  that 
every  prerequisite  step  necessary  to 
their  validity  has  been  taken:  Keith 
v.  Bingham,  100  Mo.  300.  The  prima 
facie  case  made  by  offering  in  evi- 
dence the  tax-bill  is  overcome  by 
proof  that  the  tax-bill  has  for  its 
foundation  an  uncorrected  and  un- 
certified tax-list:  State  v.  Scott,  96 
Mo.  72;  see  State  v.  Hurt,  113  Mo. 
90.  As  the  statute  specially  pro- 
viding for  the  .collection  of  taxes 
upon  railroad  property  contains  no 
provision  as  to  tax-bills,  such  bills 
certified  from  the  general  tax-books 
of  the  county  are  not  admissible  in 
evidence  in  actions  against  railroad 
companies  for  back  taxes  on  land: 
State  v.  Davis,  131  Mo.  457.  But  if 
so  admitted  the  error  is  harmless 
where  the  liability  for  the  tax  and 
its  amount  are  properly  proved: 
State  v.  Hannibal  &  St.  J.  R  Co.,  113 
Mo.  297.  Though  prima  facie  evi- 
dence of  its  validity,  a  tax-bill  is  not 
conclusive  evidence;  and  hence  a 
person  sued  thereon  may  show  that 
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a  tax-sale  certificate  and  to  recover  prior  and  subsequent  taxes 
and  assessments  paid  by  the  holder  of  the  certificate,  such  cer- 
tificate, and  the  receipts  for  such  taxes  and  assessments,  are 
prima  facie  evidence  of  the  validity  of  the  taxes  which  they 
represent.1 

Judgment  will  be  void  if  taken  before  the  time  limited  for 
the  voluntary  payment  of  the  taxes  has  expired.2  It  will  also 
be  void  if  applied  for  and  obtained  at  a  term  different  from 
that  at  which  the  statute  requires  the  application  to  be  made.3 
And  if  the  statutory  time  within  which  the  property  owner 
may  make  objections  is  taken  away  or  shortened  by  the  action 
of  the  court,  the  proceedings  are  void.4 

The  judgment  or  decree  in  suits  of  this  kind  is,  as  a  rule, 
strictly  in  rem  and  not  in  personam,6  although  in  some  states 


it  is  not  based  upon  a  valid  assess- 
ment, and  may  attack  for  fraud  the 
judgment  of  the  county  board  of 
equalization:  State  v.  Cunningham, 
153  Mo.  643.  And  in  an  action  on  a 
tax-bill  against  a  bank  it  was  error 
to  exclude  evidence  that  the  tax  for 
that  year  had  been  paid  before  the 
suit  was  begun,  and  that  it  was 
stock  which  was  assessed:  State  v. 
Merchants'  Bank,  160  Mo.  640.  It 
appearing,  in  such  action,  that  the 
assessment  should  have  been  against 
the  bank,  the  prima  fade  case  made 
by  the  bill  was  overcome:  Ibid. 

1  Dorr  v.  Berquist  (Neb. J,  89  N.  W. 
Rep.  256;  Ure  v.  Reichenberg  (Neb.), 
89  N.  W.  Rep.  414;  Ryan  v.  West 
(Neb.),  89  N.  W.  Rep.  416;  Concordia 
L.  &  T.  Co.  v.  Van  Camp  (Neb.),  89 
N.  W.  Rep.  744;  Starr  v.  Voss  (Neb.), 
89  N.  W.  Rep.  750. 

2  Williams  v.  Gleason,  5  Iowa  284. 
For  the  same  principle,  see  Pickett 
v.  Hartsock,  15  111.  279. 

a  Brown  v.  Hoyle,  30  111.  119;  Kin- 
ney v.  Forsythe,  96  Mo.  414 

4  Ledyard  v.  Auditor-General,  121 
Mich.  56;  Roberts  v.  Loxley,  121 
Mich.  63;  McGinley  v.  Calumet,  etc. 
Co.,  121  Mich.  88;  Wait  v.  McMillan, 
121  Mich.  95;  Miller  v.  Brown,  123 


Mich.  147;  Aztec  Copper  Co.  v.  Au- 
ditor-General (Mich.),  87  N.  W.  Rep. 
895;  Tromble  v.  Hoffman  (Mich.),  90 
N.  W.  Rep.  694.  See  Peninsular  Sav- 
ings Bank  v.  Wood,  118  Mich.  87. 
Decree  for  sale  of  land  for  delin- 
quent taxes  held  not  premature: 
Gates  v.  Johnson,  121  Mich.  663; 
Brown  v.  Houghton,  etc.  Mining  Co., 
123  Mich.  117;  Brown  v.  Napper,  125 
Mich.  117.  It  is  not  ground  for  set- 
ting aside  a  decree  of  sale  that  there 
was  not  enough  time  between  publi- 
cation and  hearing  to  permit  a  non- 
resident owner  to  reach  the  place  of 
trial  from  the  place  of  his  residence: 
Waldron  v.  Auditor-General,  109 
Mich.  231.  Jurisdiction  to  render 
judgment  is  not  lost  by  taking  time 
for  hearing  and  considering  objec- 
tions to  judgment  against  certain 
property  in  the  delinquent  list  until 
the  time  fixed  for  the  sale  of  the 
other  property  in  such  list  has  ex- 
pired: Maish  v.  Arizona,  164  U.  S.  193. 
s  McQuade  v.  Jaffray,  47  Minn.  326; 
Milner  v.  Shipley,  94  Mo.  106;  Blev- 
ins  v.  Smith,  104  Mo.  583;  Neenan  v. 
St.  Joseph,  126  Mo.  89;  State  v.  Sny- 
der, 139  Mo.  549;  Grant  v.  Bartholo- 
mew, 57  Neb.  673,  58  Neb.  839;  Car- 
man v.  Harris,  61  Neb.  635;  Toy  v. 
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interests  appearing  of  record  will  not  be  affected  unless  their 
owners  are  impleaded.1  Statutory  requirements  must,  of  course, 
be  complied  with ; 2  the  property  should  be  described  with  such 


MoHngh  (Neb.),  87  N.  W.  Rep.  1059; 
Philadelphia  Mortg.  &  T.  Co.  v. 
Omaha  (Neb.),  88  N.  W.  Rep.  523; 
"Whatcom  County  v.  Fairhaven  L. 
Co.,  7  Wash.  101.  See  In  re  Steen's 
Estate,  175  Pa.  St.  299.  A  deficiency 
judgment  entered  against  the  land- 
owner in  a  suit  to  foreclose  a  tax-lien 
is  void:  Kelley  v.  Wehn  (Neb.),  88  N. 
W.  Rep.  682.  In  Indiana  a  personal 
judgment  should  not  be  entered  in 
an  action  to  foreclose  the  lien  of  an 
assessment  on  property  for  a  street 
improvement:  Leeds  v.  DeFrees 
(Ind.),  61  N.  E.  Rep.  930.  So  in  Ken- 
tucky in'a  suit  to  collect  an  assess- 
ment -  for  street  improvements: 
Meyer  v.  Covington,  103  Ky.  546; 
Barker  v.  Southern  Construe.  Co. 
(Ky.),  47  N.  W.  Rep.  608.  In  Missouri 
the  state  is  not  entitled  to  a  general 
or  personal  judgment  against  one  for 
taxes  on  real  estate.  It  is  entitled 
to  a  special  judgment  which  may  be 
made  a  specific  lien  on  the  real  es- 
tate described  in  the  judgment;  but 
a  levy  cannot  be  made  upon  any 
property  of  the  defendant  for  the 
payment  of  such  judgment,  except 
upon  the  land  against  which  the  tax 
was  originally  laid:  State  v.  Snyder, 
139  Mo.  549.  City  charter  construed  as 
providing  only  for  a  lien  on  the  prop- 
erty liablefor  the  improvements  in  an 
action  to  collect  an  invalid  assess- 
ment, and  not  for  a  personal  judg- 
ment: Nottage  v.  Portland,  35  Or. 
539.  In  Texas  a  city  charter  author- 
izing the  city  to  sue  for  special  taxes 
due  to  it  has  been  held  to  entitle  the 
city  to  a  personal  judgment  therefor 
against  the  property-owner  in  addi- 
tion to  the  right  of  subjecting  the 
property  to  a  foreclosure  of  the  lien 
therefor:  San  Antonio  v.  Berry,  92 
Tex.  319. 


'See  ante,  p.  885.  Title  of  one 
who  had  not  procured  and  recorded 
tax-deeds  to  which  he  was  entitled 
held  cut  off  by  judgment  though  he 
was  not  party  to  suit:  Hilton  v." 
Smith,  134  Mo.  499. 

2  McChesney  v.  Kochersperger,  174 
111.  46.  This  case  holds  that  the  judg- 
ment is  invalid  if  it  is  a  mere  order 
of  sale.  In  Arkansas,  where  a  bill  is 
filed  to  enforce  the  state's  lien  for 
taxes  on  lands  that  have  not  been 
assessed,  the  decree  should  show,  by 
the  assessor's  return,  the  valuation 
placed  on  each  tract,  and  the  taxes 
extended  thereon:  St.  Louis,  I.  M.  & 
S.  R.  v.  State,  47  Ark.  323.  As  to  the 
requisites,  under  the  Missouri  statute, 
of  a  judgment  against  the  defendant 
in  an  action  to  collect  delinquent 
taxes,  see  Allen  v.  McCabe,  93  Mo. 
138;  Kinney  v.  Forsythe,  96  Mo.  414; 
State  v.  Hunter,  98  Mo.  386.  In  Ala- 
bama a  decree  of  sale  made  in  a  pro- 
ceeding before  a  probate  judge  must 
show  the  existence  of  the  facts  on 
■  which  the  jurisdiction  is  by  statute 
based:  Wartensleben  v.  Haithcock, 
80  Ala.  565.  In  the  same  state  a  de- 
cree of  sale  is  defective  if  it  fails  to 
recite  that  the  statutory  notice  was 
given  that  the  assessment  had  been 
made  against  an  unknown  owner, 
and  to  state  the  amount  of  costs: 
Smith  v.  Cox,  115  Ala.  503.  As  to 
the  necessity  of  filling  blanks  and 
entering  judgment  against  each  de- 
scription, see  German  American 
Bank  v.  White,  38  Minn.  471.  Omis- 
sion of  formal  recitals  held  not  to 
invalidate  judgment:  Kipp  v.  Col- 
lins, 33  Minn.  394.  Entries  in  tax- 
judgment  book  held  to  be  so  con- 
tinuous as  to  constitute  one  judg- 
ment so  that  clerk's  signature  on  last 
page  related  toevery  preceding  page 
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certainty  as  to  enable  the  officer  to  execute  the  mandate  of  the 
court ;  *  and  the  particular  amount  charged  against  each  parcel 
should  be  entered.2  A  decree  against  an  owner  for  the  aggre- 
gate of  the  separate  demands  on  different  parcels  owned  by 
him  is  erroneous.3    In  California,  when  lands  are  assessed  as 


in  the  book:  Somerville  v.  Thrift,  69 
Minn.  474.  As  to  countersigning  the 
•decree,  see  Mersereau  v.  Miller,  112 
Mich.  103.  Judgment  held  valid 
though  not  dated:  Security  Ins.  Co. 
v.  Buckler,  72  Minn.  251.  In  enter- 
ing judgment  by  default  on  a  delin- 
quent tax-list  an  order  of  court  is 
not  required,  as  the  clerk  acts  in 
a  ministerial  capacity:  Emmons 
^County  v.  Thompson,  9  N.  D.  598. 

1See  Meyer  v.  Covington,  103  Ky. 
-546;  Gribble  v.  Livermore,  72  Minn. 
■517;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Ingarson,  75  Minn.  429;  Fagan  v. 
Huntress,  etc.  Lumber  Co.,  80  Minn. 
441 ;  Kinney  v.  Forsyth,  96  Mo.  414. 
As  to  sufficiency  of  the  description, 
.see,  also,  Little  Rock  &  F.  S.  R  Co.  v. 
Huggins,  64  Ark.  432;  Meyer  v.  Cov- 
ington, supra;  Keith  v.  Hayden,  26 
Minn.  212;  Chouteau  v.  Hunt,  44 
Minn.  173;  Kern  v.  Clarke,  59  Minn. 
70;  Cook  v.  Schroeder  Lumber  Co. 
<Minn.),  88  N.  W.  Rep.  971.  Under 
-the  Minnesota  statute  a  judgment  to 
-enforce  payment  of  taxes  on  land 
not  described  in  the  delinquent  tax- 
list  is  void:  Feller  v.  Cook,  36  Minn. 
•338.  Where  the  order  of  publication 
-and  notice  of  tax-sale  described  the 
land  as  in  B.'s  addition,  but  the  judg- 
ment and  sheriff's  deed  described  it 
as  in  B.'s  second  addition,  the  judg- 
ment was  void:  Millner  v.  Shipley, 
04  Mo.  106.  The  defendant  cannot 
•complain  that  the  judgment  de- 
scribed the  property  more  fully  than 
it  is  described  in  the  petition:  Pow- 
ell v.  Louisville  (Ky.),  52  S.  W.  Rep. 
791.  In  Barnum  v.  Barnes,  118  Mich. 
264,  it  was  held  that  the  decree  need 
Tiot  contain  a  description  of  the  lands 
ordered  to  be  sold,  as  the  statute  pre- 


scribes its  form  and  indicates  that 
the  tax-record  with  its  entries  is  by 
reference  a  part  of  it.  The  case  of 
Minneapolis  R  Terminal  Co.  v.  Min- 
nesota Debenture  Co.,  81  Minn.  66, 
holds  that  describing  in  tax-pro- 
ceedings a  tract  as  one  parcel  which 
is  in  fact  two  parcels  would  be  a  de- 
fense in  an  application  for  judgment, 
but  is  not  available  as  a  collateral 
attack  on  the  judgment  against  the 
tract  as  an  entirety.  It  was  decided 
in  Kern  v.  Clarke,  59  Minn.  70,  that 
after  land  has  been  sold  on  a  tax 
judgment  which  is  void  because  the 
land  is  described  incorrectly,  the 
court  cannot  allow  the  judgment  to 
be  amended  by  inserting  the  correct 
description. 

2  Morgan  v.  Twe'ddle,  120  Mich.  350; 
First  Baptist  Church  v.  Roberts,  120 
Mich.  704  A  decree  which  fails  to 
adjudge  any  sum  against  the  land  is 
void:  Case  v.  Skinner,  121  Mich.  206. 
Judgment  held  void  on  its  face  for 
uncertainty  of  amount:  Fagan  v. 
Huntress,  etc.  Lumber  Co.,  80  Minn. 
441. 

3  Parker  v.  Jacksonville,  37  Fla. 
342;  Whatcom  County  v.  Fairhaven 
Land  Co.,  7  Wash.  101.  There  are 
cases  holding  that  if  the  court  ac- 
quires jurisdiction  a  judgment  will 
not  be  void  because  of  being  a  joint 
judgment  against  several  lots  belong- 
ing to  the  same  owner;  nor  will  the 
deed  be  void  for  following  the  judg- 
ment: Howard  v.  Stevenson,  11  Mo. 
App.  410;  Brown  v.  Walker,  11  Mo. 
App.  226,  citing  Norton  v.  Quimby, 
45  Mo.  388;  Waddell  v.  Williams,  50 
Mo.  216;  Hewitt  v.  Weatherby,  57 
Mo.  276;  Whitman  v.  Taylor,  60  Mo. 
127.    See  to  the  same  effect^  Gray  v. 
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an  entirety  to  several  persons,  some  of  whom  pay  parts  of  the 
tax,  the  court  in  rendering  judgment  should  ascertain  what 
interests  are  delinquent,  and  exonerate  the  rest.1  A  separate 
judgment  for  each  year  is  unnecessary  on  a  foreclosure  of  tax- 
liens  where  taxes  for  two  or  more  years  are  due  and  forfeited.2 
Including  in  a  tax  judgment  an  illegal  item  of  tax,  or  fees 
which  cannot  accrue  until  after  the  sale,  and  which  may  never 
accrue,  renders  the  judgment  and  the  deed  thereunder  void  in 
Illinois;8  while  it  is  held  in  Minnesota  that  the  judgment  is 
not  void  for  including  taxes  that  should  not  have  been  in- 
cluded.4 A  judgment  is  void  which  is  given  in  figures  merely, 
with  neither  words  nor  signs  to  indicate  that  money  is  in- 
tended, or,  if  it  is,  what  denomination  of  money  the  figures 
stand  for.5  In  some  jurisdictions  it  is  held  that  the  lien  upon 
a  railroad  for  taxes  or  assessments  cannot  be  enforced  by  ad- 
judging sale  of  the  body  of  the  railroad.6  In  Illinois  a  judg- 
ment for  road  taxes  may  be  against  all  of  a  railroad  company's 


Bolles,  74  Mo.  419:  Wellshear  v.  Kel- 
ley,  69  Mo.  343:  Jones  v.  Driskell,  94 
Mo.  190.  In  Cruzen  v.  Stephen's,  123 
Mo.  337,  it  was  held  that  a  tax-judg- 
ment is  not  void  collaterally  because 
each  tract  of  land  is  not  especially 
charged  with  the  items  of  tax  appli- 
cable to  it  only.  But  the  principle 
of  these  cases  is  doubted  in  Leroy  v. 
Reeves,  5  Sawy.  102. 

1  People  v.  Shimmins,  42  Cal.  121, 
See  Leroy  v.  Reeves,  5. Sawy.  102. 

2  People  v.  Weber,  116  111.  412. 

3  Coombs  v.  Goff,  127  111.  431;  Drake 
v.  Ogden,  128  111.  603;  Gage  v.  Lyons, 
138  111.  590;  Gage  v.  Goudy,  141  111.  215. 
See  Auditor-General  v.  McLaulm,  83 
Mich.  352.  Judgment  not  exceeding 
amount  properly  due  not  reversed 
though  based  on  record  containing 

.  errors  of  computation  and  including 
illegal  items:  Chambers  v.  People,  113 
111.509.  A  judgment  enforcing  a  tax- 
lien  cannot  charge  the  land  with 
costs  of  sale,  etc.,  when  the  sale  was 
void  for  want  of  a  sufficient  descrip- 
tion in  the  assessment:  Texarkana 
Water  Co.  v.  State,  62  Ark.  788. 


4Kipp  v.  Dawson,  31  Minn.  273; 
Stewart  v.  Coulter,  31.  Minn.  385. 

5  Woods  v.  Freeman,  1  Wall.  398; 
Lawrence  v.  Fast,  20  111.  338;  Lane 
v.  Bommelmann,  21  III.  143;  Eppin- 
ger  v.  Kirby,  23  111.  521;  Dukes  v. 
Rowley,  24  111.  210;  Bailey  v.  Doo- 
little,  24  111.  577;  Millard  v.  Truax, 
99  Mich.  157;  McKinnon  v.  Meston, 
104  Mich.  642;  Case  v.  Skinner,  121 
Mich.  206;  Russell  v.  Chittenden,  123 
Mich.  546;  Norris  v.  Hall,  124  Mich. 
170;  Nowlen  v.  Hall  (Mich.),  87  N. 
W.  Rep.  222.  The  omission  of  the 
dollar-mark  from  the  published  list 
of  delinquent  lands  does  not  avoid  a 
decree  for  their  sale,  where  the  fig- 
ures were  divided  in  such  manner 
as  to  indicate  a  place  for  dollars  and 
cents,  and  where  they  were  suffi- 
ciently indicated  in  the  decree  itself: 
Muirhea'd  v.  Sands,  111  Mich.  487. 

6  Louisville,  N.  A.  &  C.  R  Co.  v. 
State,  122  Ihd.  443,  8  Ind.  App.  377. 
See  Louisville,  N.  A.  &  C.  R  Co.  v. 
Boney,  117  Ind.  501.  A  personal 
judgment  may,  however,  be  entered 

"against  the  company:  Louisville,  N. 
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track  in  the  county  if  none  of  the  Taxes  has  been  paid,  sepa- 
rate judgments  against  the  tracks  in  each  road-district  not  being 
necessary.1 

Judgments  in  proceedings  to  enforce  taxes  on  real  estate  are 
favored  by  the  same  presumption  that  attends  judgments  in 
any  other  kind  of  suit  or  action.2  If  rendered  with  competent 
jurisdiction3  they  eannot,  as  a  general  rule,  be  attacked  collat- 
erally upon  questions  relating  to  the  validity  of  the  tax,  or  to 
the  regularity  of  the  assessment,  levy,  or  return,  or  to  the  reg- 
ularity of  the  court  proceedings,4  but  attack  upon  such  matters 


A  &  C.  R.  Co.  v.  State,  8  Ind.  App. 
377. 

i  Ohio  &  M.  R  Co.  v.  People,  119 
I1L  207. 

2  Allen  v.  McCabe,  93  Mo.  138. 
Where  the  judgment  is  in  the  form 
required  by  statute,  the  presumption 
in  favor  of  its  validity  is  not  over- 
come by  the  mere  fact  that  no  affi- 
davit of  publication  has  been  filed: 
Hoyt  v.  Clark,  64  Minn.  139. 

3  That  the  court  lacked  jurisdiction 
to  render  a  tax-judgment  may  be 
shown  by  evidence  dehors  the  rec- 
ord: Brown  v.  Corbin,  40  Minn.  508. 

*  Riddle  v.  Messer,  84  Ala.  236;  see 
Wallace  v.  Brown,  22  Ark.  118;  Mo- 
Carter  v.  Neil,  50  Ark.  188;  Boehm  v. 
Botsford,  52  Ark.  400;  Caldwell  v. 
Martin,  55  Ark.  470;  Martin  v.  Hawk- 
ins, 62  Ark  421;  Eitel  v  Foote,  39 
CaL  439;  Atkins  v.  Hinman,  2  Gilm. 
437;  Chestnut  v.  Marsh,  12  111.  173; 
Merritt  v.  Thompson,  13  111.  716; 
Hertig  v.  People,  159  111.  237;  Dickey 
v.  People,  160  111.  663;  Casey  v.  Peo- 
ple, 165  111.  49;  Young  v.  People,  171 
171  111.  299;  Carrington  v.  People 
(111.),  63  N.  E.  Rep.  163;  McCann  v. 
Jean,  134  Ind.  518;  Daily  v.  Newman, 
14  La.  An.  580;  Cole  v.  Shelp,  98 
Mich.  56;  Watts  v.  Bublitz,  99  Mich. 
586;  Muirhead  v.  Sands,  111  Mich. 
487;  Hilton  v.  Dumphey,  113  Mich. 
241;  Ball  v.  Copper  Ridge  Co.,  118 
Mich.  7;  Hooker  v.  Bond,  118  Mich. 
255;  Spaulding  v.  O'Connor,  119 
57 


Mich.  45;  Shefferly  v.  Auditor-Gen- 
eral, 120  Mich.  455;  Thomas  v.  Audi- 
tor-General, 120  Mich.  535;  McFad- 
den  v.  Brady,  120  Mich.  699;  Haven 
v.  Owen,  121  Mich.  51;  Wilkin  v. 
Keith,  121  Mich.  66;  Nester  v.  Church, 
121  Mich.  81 ;  Gates  v.  Johnson,  121 
Mich.  663;  Hoffman  v.  Pack,  123 
Mich.  74;  Monroe  v.  Winegar  (Mich.), 
87  N.  W.  Rep.  396;  Chauncey  v.  Wass, 
35  Minn.  1;  Gribble  v.  Livermore,  64 
Minn.  696;  Minneapolis  R.  Terminal 
Co.  v.  Minnesota  Debenture  Co.,  81 
Minn.  66;  Metcalfe  v.  Perry,  66  Miss. 
68;  Payne  v.  Lott,  90  Mo.  676;  Jones 
v.  Driskill,  94  Mo.  190;  Hill  v.  Sher- 
wood, 96  Mo.  125;  Allen  v.  Ray,  96 
Mo.  542;  State  v.  Hunter,  98  Mo.  386; 
Schmidt  v.  Neimeyer,  100  Mo.  207; 
Coombs  v.  Crabtree,  105  Mo.  292; 
Boyd  v.  Ellis,  107  Mo.  394;  State  v. 
Boyd,  128  Mo.  130;  State  v.  Farmers', 
etc.  Nat.  Bank,  144  Mo.  381;  Steven- 
son v.  Black  (Mo.),  68  S.  W.  Rep.  909; 
Merriam  v.  Goodlett,  36  Neb.  384; 
Emmons  County  v.  First  Nat.  Bank, 
9  N.  D.  583;  Wilkins'  Lessee  v.  Huse, 
9  Ohio  154;  Carter  v.  Walker,  2  Ohio 
St.  339;  Cadmus  v  Jackson,  52  Pa.  St. 
295;  Ex  parte  Kellogg,  6  Vt.  509;  Ed- 
gar.ton  v.  Hart,  8  Vt.  207.  A  decree 
for  the  sale  of  land  made  in  proceed- 
ings in  which  the  court  had  not  juris- 
diction is  subject  to  collateral  at- 
tack: Tromble  v.  Hoffman  (Mich.), 
90  N.  W.  Rep.  694. 
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must  be  in  a  direct  proceeding  for  the  purpose;  that  is  to  -say, 
by  motion  or  petition  in  the  same  case,  or  by  bill  of  review,  or 
by  some  proceeding  in  the  nature  of  a  review  in  error.1  Even 
the  defense  of  payment,  unless  raised  before  the  judgment  or 
decree,  will  be  excluded,2  although  the  laws  of  some  states  per- 
mit this  showing  to  be  made  subsequently.3  Sometimes,  also, 
the  statute  allows  the  judgment  to  be  attacked  by  showing  that 
the  land  was  not  liable  for  the  tax.4  Collateral  attack  on  ac- 
count of  unconstitutionality,'  or*  of  fraud,  accident,  or  mistake, 
has  also  been  permitted.5  A  recital  in  the  decree  that  "  notice  " 
has  been  "  given  as  required  by  law,"  or  that  there  has  been 
"  proper  notice,"  does  not,  usually,  preclude  a  showing  to  the 
contrary.8 


1  As  to  vacating  or  altering  decree 
of  sale  in  Michigan,  see  Benedict 
v.  Auditor-General,  104  Mich.  269; 
Aztec  Copper  Co.  v.  Auditor-General 
(Mich.),  87  N.  W.  Rep.  895;  Tromble 
v.  Hoffman  (Mich.),  90  N.  W.  Rep. 
694.  In  proceedings  to  set  aside  a 
decree  for  the  sale  of  non-exempt 
lands  for  unpaid  taxes,  the  decree, 
though  entered  without  jurisdiction, 
should  not  be  vacated  until  the  peti- 
tioner has  reimbursed  the  purchaser: 
Aztec  Copper  Co.  v.  Auditor-General, 
supra.  Vacation  on  motion,  at  a 
subsequent  term,  of  the  judgment 
under  which  the  sale  was  had,  does 
not  affect  one  who  buys  from  the 
vendee  without  notice:  Schiffman  v. 
Schmidt,  154  Mo.  204  It  was  held 
under  the  North  Dakota  statute  that 
a  real  estate  tax- judgment  and  sale 
thereunder  would  not  be  vacated  on 
motion  because  of  mere  irregularity 
in  the  entry  of  the  tax-judgment; 
the  only  means  of  attack  is  by  civil 
action:  Emmons  County  v.  Thomp- 
son, 9  N.  D.  598. 

^Williamson  v.  Mimms,  49  Ark.  336; 
Doyle  v.  Martin,  55  Ark.  37;  McCar- 
ter  v.  Neil,  50  Ark.  188;  Chauneey  v. 
Wass,  35  I  linn.  1;  Jones,  v.  Driskill, 
94  Mo.  190  Hill  v.  Sherwood,  96  Mo. 
125;  State  v.  Boyd,  128  Mo.  130;  Cad- 


mus v.  Jackson,  52  Pa.  St  295.    See 
Huber  v.  Pickler,  94  Mo.  382. 

3  See  Curry  v.  Hinman,  11  111.  420; 
Conway  v.  Cable,  37  111.  82.  Under 
the  present  Michigan  tax-law  the 
decree  forecloses  all  questions  as  to 
the  regularity  of  proceedings  prior  to 
the  decree,  not  relating  to  the  pay- 
ment of  the  taxes  or  the  exemption 
of  the  property  from  taxation:  Muir- 
head  v.  Sands,  111  Mich.  487. 

4  See  Drake  v.  Ogden,  128  111.  603; 
Gage  v.  Goudy,  141  111.  215,  where, 
under  a  statute  providing  that  the 
judgment  should  be  "conclusive  evi- 
dence of  its  regularity  and  valid- 
ity in  all  collateral  proceedings,  ex- 
cept in  cases  where  the  tax  or  spe- 
cial assessments  have  been  paid,  or 
the  real  estate  was  not  liable  for  the 
tax  or  assessment,"  it  was  held  that 
if  part  of  the  tax  included  in  the 
judgment  was  levied  by  a  town  for 
a  purpose  wholly  unauthorized,  the 
case  fell  within  the  exception. 

6  See  Williamson  v.  Mimms,  49  Ark. 
336. 

"See  McGee  v.  Fleming,  82  Ala. 
276;  Gregory  v.  Bartlett,  55  Ark.  30. 
See,  also,  Riddle  v.  Messer,  84  Ala.  236. 
As  to  the  force  of  recitals  in  the 
judgment  or  decree  see,  further,  At- 
kins v.  Hinman,  2  Gilm.  437;  Young 
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It  has  been  held  that  sale  is  not  void  because  made  before 
the  decree  was  enrolled.1 

Rest/raint  of  waste.  In  some  states  the  laws  provide  that  in 
case  of  failure  to  pay  the  taxes  assessed  on  lands  within  the 
time  fixed  by  law,  an  injunction  restraining  waste  on  such 
lands  may  issue  if  they  are  chiefly  valuable  for  their  timber. 
Decisions  under  these  laws  are  referred  to  in  the  margin.2 

Interference  with  collection.  It  is  held  on  grounds  of  public 
policy  that  taxes  due  from  individuals  to  a  municipal  corpora- 
tion, and  tax-moneys  collected  by  suit  or  otherwise  for  such  a 
corporation,  are  not  subject  to  seizure  on  garnishment  or  other 
process  by  a  judgment  creditor  of  the  municipality.3 

Penalties  for  non-payment.  In  tax-laws  penalties  are  im- 
posed for  mere  delinquencies,  in  order  to  hasten  payment,  and 
they  are  also  imposed  as  a  punishment  for  frauds,  evasions,  and 
neglect  of  duty.  In  some  cases,  also,  special  inducements  are 
held  out  to  prompt  performance  of  duty,  by  making  deductions 
in  case  of  early  payment.4 

Penalties  are  more  often  imposed  under  federal  than  under 
state  laws,  and  under  the  internal  revenue  laws  and  the  laws 
imposing  customs  duties  there  is  special  occasion  for  them.6 
They  are  sometimes  imposed  by  the  taxing  officers,  and  some- 

v.  Thompson,  14  111.  380;  Dukes  v.  Gates,  15  W.  Va.  131.  It  was  held  in 
Rowley,  24  111.  210;  Baily  v.  Doolittle,  Sherman  v.  Shobe,  94  Tex.  126,  that 
24  111.  578;  Deutler  v.  State,  4Blackf.  the  exemption  from  creditors  of 
258;  Williams  v.  State,  6  Blackf.  36;  money  raised  by  taxation  for  the  pay- 
Stevenson  v.  Black  (Mo.),  68  S.  W.  ment  of  the  current  expenses  of  the 
Eep.  909.  city  government  protects  from  gar- 
i  Youngs  v.  Peters,  118  Mich.  45;  nishment  a  county's  indebtedness  to 
Barnum  v.  Barnes,  118  Mich.  264.  such  city  for  expenses  paid  by  it  in 

2  Caldwell  v.  Ward,  83  Mich.  13,  88  maintaining  the  quarantine  made 
Mich.   378;  Rossman  v.  Adams,   91  necessary  by  an  epidemic. 

Mich.   69;  Prentice  v.   Westen,   111  4See  Sprague  v.  Bailey,  19  Pick. 

N.  Y.  460.  436. 

3  Underhill  v.  Calhoun,  63  Ala.  216  6  See  a  charge  to  the  grand  jury  by 
(overruling  Smoot  v.  Hart,  33  Ala.  Judge  Benedict  in  6  Blatchf.,  appen- 
69);  Bgerton  v.  Third  Municipality,  dix.  And  for  a  constitutional  ques- 
1  La.  An.  435;  Municipality  v.  Hart,  tion  concerning  such  penalties,  see 
6  La.  An.  570;  Droz  v.  East  Baton  De  Treville  v.  Smalls,  98  U.  S.  517. 
Rouge,  36  La.  An.  340;  Moore  v.  See,  also,  United  States  v.  Brooklyn, 
Chattanooga,  8  Heisk.  850;  Brown  v.  etc.  R.  Co.,  14  Fed.  Rep.  284 
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times  made  recoverable  by  suit  or  indictment.1  •  We  have  seen 
also  that  under  state  laws,  if  a  taxpayer  neglects  or  refuses  to 
furnish  his  list  for  the  assessment,  a  penalty  of  some  sort  is 
imposed ;  perhaps  the  deprivation  of  the  right  to  be  heard  on 
the  review  of  the  assessment;2  perhaps  an  addition  to  the  tax 
that  would  be  otherwise  imposed.3  But  penalties  are  most 
often  provided  under  state  laws  for  neglect  to  pay  the  taxes  in 
due  season,  and  they  consist  then  in  an  addition  of  some  defi- 
nite per  cent,  to  the  tax.  * 

There  can  be  no  doubt  of  the  right  to  impose  penalties  for 
neglect  or  refusal  to  perform  duty  under  tax-laws  where  the 
law  providing  therefor  gives  full  opportunity  for  a  hearing;4 
but  whether  it  would  be  competent  without  such  a  hearing 
has  been  questioned  in  some  cases.5  But  when  the  penalty  is 
imposed  in  the  course  of  the  proceedings  to  assess,  and  by  of- 
ficers who,  for  that  purpose,  exercise  a  ^wasi-judicial  author- 
ity, and  where  the  party  is  given  the  opportunity  to  be  heard 
and  to  contest  his  delinquency,  either  before  the  assessing  offi- 
cer, or  in  some  form  of  appeal,  the  imposition  of  a  penalty  does 
not  seem  to  be  out  of  harmony  with  the  general  spirit  or  gen- 
eral course  of  tax  proceedings,  and  perhaps  may  be  sustained 
on  the  same  principles  that  support  tax-laws  in  general.6  And 

1  If  the  failure  to  make  return  of  Burger  v.  Carter,  1  MoMul.  410;  Wau- 
one's  taxables  is  a  penal  offense,  it  watosa  v.  Gunyon,  25  "Wis.  271.  Com- 
should  appear  of  record  that  the  pare  Potts  v.  Cooley,  56  Wis.  45. 
party  is  delinquent,  and  the  process  6  That  the  legislature  has  general 
against  him  should  distinctly  de-  power  to  impose  penalties  for  neg- 
scribe  the  offense:  Evans  v.  Common-  lect  or  evasion  of  duty  in  tax  cases, 
wealth,  13  Bush  269.  see  Western  Union  Tel.  Co.  v.  Indi- 

2  See  ante,  pp.  621-623.  ana,  165  TJ.  S.  304;  People  v.  Reis,  76 
8  See  ante,  pp.  620,  621.  Cal.  269;  Weaver  v.  State,  89  Ga.  639: 
*  State  v.  Moss,  69  Mo.  495.    A  pro-    Western  Union  Tel.  Co.  v.  State,  146 

vision  that  any  property  which  has  Ind.  54;  Bigger  v.  Ryker  (Kan.),  63 

escaped  taxation  for  the  last  pre-  Pac.  Rep.  740;  State  v.  Cox,  52  La. 

ceding  year,  if  still  owned  by  the  An.  2049;  Liquidating  Com'rs  v.  Tax 

same    person,    may  be  assessed  for  Collector,  106  La.  An.  130;  United 

double  its  value,  is  constitutional,  as  States  Electric  P.  &  L.  Co.  v.  State, 

it  is  competent  for  the  legislature  to  79  Md.  63;  State  v.  Huffaker,  11  Nev. 

enforce  by  a  penalty  the  failure  to  300;    Ex  parte  Lynch,  16  S.  C.  32. 

have  one's  property  assessed  at  the  That  equity  cannot  relieve  against 

right  time:   Biddle  v.  Oaks,  59  Cal.  them,  see  Chicago,  etc.  R.  Co.  v.  Car- 

94.    See  State  v.  Sage,  75  Minn.  448.  roll  County,  41  Iowa  153.    For  cases 

6S.ee  Scammon  v.  Chicago,  44  111.  of  penalties  imposed  in  Pennsylvania 

269;  Clayton  v.  Chicago,  44  111.  280;  by  the  taxing  officers,  under  laws 
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if  the  penalty  is  for  delay  in  making  payment,  the  occasion 
for  a  hearing  is  not  very  obvious,  since  no  possible  advantage 
could  result  from  it.1  Possibly,  however,  even  in  such  cases, 
there  might  be  excuses  for  non-payment  which  would  justify 
the  interference  of  the  courts.  It  has  been  held  that  if  the 
delay"  is  attributable  in  part  to  the  state  itself,  which  set  up 
title  to  the  land  taxed,  the  collection  of  a  penalty  might  be 


which  gave  an  appeal  to  the  courts, 
reference  may  be  made  to  Weaver  v. 
State,  89  Ga.  639;  Drexel  v.  Common- 
wealth, 46 Pa.  St.  37;  Commonwealth 
v.  Wyoming  Valley  Canal  Co.,  50  Pa. 
St.  410.  As  to  penalties  collected  by 
prosecution,  see  State  v.  Welch,,  28 
Mo.  600;  Olds  v.  Commonwealth,  3 
A^.  K.  Marsh.  465;  Lee  v.  Common- 
wealth, 6  Dana  311;  Alexander  v. 
Commonwealth,  1  Bibb  515;  McCall 
v.  Justices,  1  Bibb  516;  Chiles  v.  Com- 
monwealth, 4  J.  J.  Marsh.  578;  State 
v.  Manz,  6  Cold.  557;  Elam  v.  State, 
25  Ala.  53;  Smith  v.  State,  43  Ala. 
344.  These  cases,  as  well  as  that  of 
Delaware  Division  Canal  Co.  v.  Com- 
monwealth, 50  Pa.  St.  399,  recognize 
the  rule  that  all  statutes  of  this  nat- 
ure must  be  construed  strictly.  A 
municipal  corporation  cannot  impose 
a  penalty  for  neglect  to  pay  taxes 
promptly,  unless  expressly  author- 
ized by  law  to  do  so:  Augusta  v. 
Dunbar,  50  Ga.  387.  In  some  cases 
it  has  been  held  that  a  municipality 
under  a  general  power  to  lay  and  col- 
lect taxes  may  prescribe  and  collect 
penalties  for  non-payment:  Denver 
City  R.  Co.  v.  Denver,  21  Colo.  350; 
Burlington  v.  Railroad  Co.,  41  Iowa 
135;  Slack  v.  Ray,  26  La.  An.  674; 
Morrison  v.  Larkin,  26  La.  An.  699; 
State  v.  Consolidated,  etc.  Co.,  16 
Nev.  445.  Penalties  the  same  as  in 
the  case  of  non-payment  of  taxes 
levied  for  general  purposes  may  be 
added  in  case  of  non-payment  of  taxes 
levied  by  a  municipality  for  local  im- 
provements: State  v.  Norton,  63 
Minn.  497. 


1  It  is  within  the  discretion  of  the 
legislature  to  determine  the  amount 
of  the  penalty  to  be  imposed  by  stat- 
ute for  the  non-payment  of  taxes: 
Western  Union  Tel.  Co.  v.  Indiana, 
165  TJ.  S.  304,  affirming  Western 
Union  Tel.  Co.  v.  State,  146  Ind.  504, 
and  sustaining  the  provision  of  the 
Indiana  statute  that  if  a  telegraph 
company  refuse  to  pay  a  tax  against 
it,  and  action  therefor  be  brought  in 
the  name  of  the  state  by  the  auditor- 
general,  judgment  shall  include  a 
penalty  of  fifty  per  cent.  In  the  fol- 
lowing cases  penalties  ranging  from 
ten  to  thirty  per  cent,  are.held  valid: 
Scott  v.  Watkins,  22  Ark.  556;  Lacey 
v.  Davis,  4  Mich.  140;  Drenuan  v. 
Herzog,  56  Mich.  467;  Westport  v. 
MoGee,  128  Mo.  152;  Myers  v.  Park, 
8  Heisk.  550;  Nance  v.  Hopkins,  10 
Lea  508;  Potts  v.  Cooley,  56  Wis.  45. 
The  right  to  prescribe  a  special  rate 
of  interest  as  a  penalty  for  failure  in 
prompt  payment  was  affirmed  in 
Eyermann  v.  Blakesley,  9  Mo.  Ap. 
231.  See,  also,  Craig  v.  Flanagin,  21 
Ark.  319;  Pope  v.  Macon,  23  Ark. 
644;  High  v.  Shoemaker,  22  Cal.  363; 
People  v.  Todd,  23  Cal.  181;  Mulligan 
v.  Hintrager,  18  Iowa  171 ;  People  v. 
Horn  Silver  Mining  Co.,  105  N.  Y.  76. 
Penalties  cannot  be  compounded 
for  one  default,  nor  can  they  be  im- 
posed for  the  non-payment  of  an  il- 
legal tax:  Worthen  v.  Badgett,  33 
Ark.  496.  See  Texarkana  Water  Co. 
v.  State,  62  Ark.  188.  Or  of  an  ex- 
cessive tax:  Pike  v.  Cummings,  36 
Ohio  St.  213.  It  was,  however,  held 
in  State  v.  Virginia  &  T.  R.  Co.,  24 
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enjoined,1  and  in  another  case  it  is  said  that  the  penalty  should 
not  be  exacted  if  the  delay  came  from  serious  doubt  of  the 
validity  of  the  tax.2 

Penalties  must  be  plainly  imposed  or  they  cannot  be  ex- 
acted,3 and  if  one  is  illegal  in  part  it  is  wholly  void.4    The 


Nev.  53,  that  where  taxes  have  been 
allowed  to  become  delinquent,  the 
fact  that  the  assessment  is  above  the 
value  of  the  property  does  not  pre- 
vent penalties  for  non-payment 
from  attaching  as  to  taxes  legally 
due.  A  provision  that  unpaid  taxes 
should  bear  interest  at  one  per  cent, 
a  month  was  held  not  to  apply  to 
taxes  due  and  unpaid  for  prior  years, 
as  the  interest  and  the  tax  for  each 
year  would  be  so  blended  that  the 
percentage  could  not  be  reckoned  on 
the  tax  alone:  People  v.  Peacock, 
98  111.  172. 

i  Litchfield  v.  Webster  County,  101 
U.  S.  773. 

2  Savannah,  etc.  E.  Co.  v.  Morton, 
71  Ga.  24,  Until  there  is  an  identifi- 
cation of  the  property  subject  to  tax- 
ation, and  a  determination  of  the 
amount  of  taxes  due,  it  would  be  in- 
equitable to  charge  penalties  for 
non-paymentof  taxes:  United  States 
Trust  Co.  v.  New  Mexico,  183  U.  S. 
535.  The  penalty  for  not  paying  a 
collateral-inheritance  tax  on  part  of 
testator's  estate  in  another  state 
should  not  be  imposed  <  where  the 
question  of  liability  has  not  been  set- 
tled: In  re  Miller's  Estate,  182  Pa. 
St.  157.  Penalties  for  non-payment 
"  of  taxes  can  only  be  imposed  after 
the  taxpayer  has  had  an  opportu- 
nity to  pay  and  fails  to  do  so.  So, 
where  part  of  a  tax  is  illegal,  and  the 
party  has  had  no  opportunity  of  pay- 
ing the  legal  part  alone:  Redwood 
County  v.  Winona  &  St.  P.  L.  Co.,  40 
Minn.  512.  See  Gallup  v.  Schmidt, 
154  Ind.  196.  A  statute  imposing  in- 
terest at  the  rate  of  twelve  per  cent, 
on  unpaid  balances  of,  and  judg- 
ments for,  taxes  due  the  state,  ap- 


plies only  to  cases  of  intentional  or 
inexcusable  delay  on  the  taxpayer's 
part,  and  interest  will  not  be  charged 
Spending  a  motion  for  re-argument 
of  an  appeal:  Commonwealth  v. 
Philadelphia  &  R.  C.  &  I.  Co.,  145  Pa. 
St.  283.  Penalty  for  delinquency 
withheld  because  of  city's  failure  to 
demand  tax  pending  appeal:  Fergu- 
son v.  Pittsburgh,  159  Pa.  St.  435. 
Penalty  for  delay  held  not  enforci- 
ble  against  a  receiver  where  officers 
had  not  made  application  for  pay- 
ment: Walters  v.  Western  &  A.  R. 
Co.,  68  Fed.  Rep.  1002.  It  was  held 
in  Mackay  v.  San"  Francisco,  113  Cal. 
392,  that  a  bondholder's  refusal  to 
pay  the  taxes  on  his  bonds  under  the 
erroneous  conclusion  that  they  were 
not  taxable  was  not  a  defense  to 
the  statutory  penalties  for  delin- 
quency. And  even  though  the  delay 
in  paying  a  tax  is  caused  by  an  ap- 
peal upon  which  the  amount  of  the 
original  assessment  is  reduced,  yet 
for  such  delay  the  taxpayer  is  lia- 
ble to  pay  as  a  penalty  interest  on 
the  amount  as  finally  settled:  West- 
ern Union  Tel.  Co.  v.  State,  64^  N.  H. 
265;  WinnipiseogeeL.C.  &  W.  Manuf. 
Co.  v.  Gilford,  64  N.  H.  514.  For  a 
question  of  remission  of  penalties 
see  Beecher  v.  "Webster  Supervisors, 
50  Iowa  538. 

3  Elliott  v.  Railroad  Co.,  99  U.  S. 
573;  Gallup  v.  Schmidt,  154  Ind.  196; 
Jackson,  etc.  Co.  v.  Snyder,  93  Mich. 
325;  Landis  v.  Vineland,  61  N.  J.  L. 
424.  Where  a  judgment  for  taxes 
includes  compound  interest  on.  pen- 
alties it  will  not  support  a  sale:  Har- 
land  v.  Eastman,  119  111.  22. 

4  Railroad  Co.  v.  Stark,  Holmes  231. 
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laws  imposing  them  must  be  followed  strictly,1  and  they  can- 
not be  given  retroactive  effect.2  If  the  statute  imposing  them 
is  repealed  the  penalties  are  gone,  and  a  clause  reserving  to 
the  state  all  the  ordinary  remedies  for  the  collection  of  the 
taxes  will  not  save  them.8  .  As  penalties  are  not  favored  in 
equity,  a  penalty  for  non-payment  of  taxes  will  not  be  en- 
forced in  a  proceeding  to  enfprce  a  lien  for  the  taxes  where  a 
claim  for  such  penalty  was  not  made  in  the  petition.4    But 


iGaohet  v.  MoCall,  50  Ala.  307; 
Hunter  v.  Borck,  51  Ohio  St.  320. 
Statutory  provision  that  unpaid 
taxes  shall  bear  interest  at  a  speci- 
fied rate  does  not  apply  to  special 
assessments  for  local' improvements: 
Murphy  v.  People,  120  111.  234;  Hos- 
mer  v.  People,  134  111.  317.  See  for 
construction  of  statutes,  United 
States  v.  Brooklyn,  etc.  R  Co.,  14 
Fed.  Rep.  284;  Central  T.  Co.  v.  Con- 
don, 67  Fed.  Rep.  84,  14  C.  C.  A.  314; 
People  v.  ^North  Pacific  Coast  R.  Co., 
68  Cal.  551;  Evansville  &  T.  H  R 
Co.  v.  West,  139  Ind.  254;  Rogers  v. 
Kansas  City,  T.  &  W.  R  Co.,  48  Kan. 
471;  Vicksburg,  S.  &  P.  R.  Co.  v. 
Traylor,  104  La.  284;  People  v.  Wem- 
ple,  61  Hun  53;  White  v.  Woodward, 
44  Ohio  St.  347;  New  Whatcom  v. 
Raeder,  22  Wash.  570.  As  to  when 
interest  is  chargeable  upon  inherit- 
ance taxes,  see  In  re  Stewart's  Es- 
tate, 61  Hun  551, 131  N.  Y.  274;  In  re 
Davis's  Estate,  91  Hun  53,  149  N.  Y. 
539;  In  re  Milne's  Estate,  76  Hun 
328;  Commonwealth's  Appeal,  128 
Pa.  St.  603;  In  re  Lines's  Estate,  155 
Pa.  St.  378. 

2  Ryan  v.  State,  5  Neb.  276;  State 
v.  Jersey  City,  37  N.  J.  L.  39;  Gager 
y^Prout,  52  Ohio  St.  89.  See  Brown 
County  v.  Winona  &  St.  P.  L.  Co., 
39  Minn.  380;  Redwood  County  v. 
Winona  &  St.'  P.  L.  Co.,  40  Minn.  512. 
A  statute  providing  for  adding  omit- 
ted property  to  the  tax-duplicate 
does  not  authorize  charging  the 
owner  with  penalties  and  interest 
that  would  have  accrued  on  such 


property  had  it  been  included  in  the 
tax-duplicate  at  the  proper  time: 
Gallup  v.  Schmidt,  154  Ind.  196.  It 
is  held,  however,  in  Webster  v.  Au- 
ditor-General, 122  Mich.  482,  that  one 
who  owes  delinquent  taxes  has  no 
vested  right  to  have  the  rate  of  in- 
terest thereon  remain  unchanged. 
So  in  Flock  v.  Smith  (N.  J.),  47  Atl. 
Rep.  442,  it  is  held  that  after  a  de- 
fault in  paying  taxes  the  legislature 
may  impose  a  penalty  more  severe 
than  the  one  in  force  when  the  de- 
fault occurred;  there  being  no  con- 
tractual relation  between  a  munici- 
pality and  a  defaulting  taxpayer, 
and  no  vested  right  in  the  latter  to 
be  subject  only  to  the  penalty  which 
existed  at  the  time  of  his  default. 
And  in  League  v.  Texas,  184  IT.  S. 
-— ,  22  Sup.  Ct.  Rep.  475,  it  was  held 
that  a  state  may  provide  that  taxes 
which  have  already  become  delin- 
quent shall  bear  interest  from  the 
time  the  delinquency  commenced. 

8  Commonwealth  v.  Standard  Oil 
Co.,  101  Pa.  St.  119.  citing  Rex  v. 
Justices,  Burr  456;  Schooner  Rachel 
v.  United  States,  6  Cranch  329;  Mary- 
land v.  Baltimore  &  O.  R.  Co.,  3flow. 
534;  Norris  v.  Crocker,  13  How.  429; 
State  v.  Jersey  City,  37  N.  J.  L.  39. 
The  case  last  cited  holds  that  a  re- 
pealed tax  may  be  revived  by  sub- 
sequent legislation,  but  that  the 
penalties  for  the  past  omission  can- 
not be  revived. 

4  United  States  Trust  Co.  v.  New 
Mexico,  183  U.  S.  535. 
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after  action  has  been  brought  to  recover  delinquent  taxes,  pay. 
ment  of  the  penalty  cannot  be  avoided  by  tendering  the  taxes 
and  costs.1 

Imposing  conditions  on  the  exercise  of  rights.  In  some  in- 
stances statutes  have  attached  to  the  privilege  of  exercising 
the  elective  franchise  the  condition  that  taxes  should  have  been 
paid  for  the  current  year,  or  within  spme  short  period  preced- 
ing. In  some  states  this  is  a  matter  of  constitutional  require- 
ment. If  one  evades  his  duty  to  the  government  he  may  rea- 
sonably be  denied  the  privilege  of  participating  in  the  direc- 
tion of  its  affairs ;  and  these  constitutional  provisions  appear 
to  assume  that  he  who,  in  his  own  business,  acquires  nothing 
upon  which  he  can  be  taxed,  must  lack  the  wisdom  and  discre- 
tion to  take  part  in  the  business  of  the  state.2  In  some  instances 
the  payment  of  a  tax  assessed  against  one  in  respect  to  a  chose 
in  action  owned  by  him  has  been  made  a  condition  to  the 
maintenance  of  a  suit  upon  it.3  In  some  instances  the  right  to 
maintain  a  suit  to  recover  property,  which  the  party  claims 
has  illegally  been  taken  from  him,  has  been  subjected  to  the 
condition  that  he  should  first  pay  the  tax  for  which  the  prop- 
erty was  sold  and  perhaps  all  subsequent  taxes ;  but  this,  we 
think,  has  been  pushed  beyond  the  constitutional  power  of  the 

legislature,  as  we  shall  endeavor  to  show  hereafter.4 
» 

1  Western  Union  Tel.  Co.  v.  State,  Deeds,  26  Minn.  521 ;  State  v.  Weld, 
146  Ind.  54.  66  Minn.  219. 

2  Constitutional  provisions  of  the  *  See  Taylor  v.  Burdett,  11  Leigh 
kind  exist  in  several  of  the  states.  334,  in  which  it  was  decided"  to  be 
As  to  the  liability  of  assessors  for  de-  competent  to  require  evidence  of  the 
priving  one  of  his  right  to  vote  by  payment  of  the  taxes  as  a  condition 
not  assessing  him,  see  Griffin  v.  Ris-  precedent  to  maintaining  a  suit  for 
ing,  11  Met.  33.  And  see  Re  Duffy,  4  the  recovery  of  the  lands  taxed.  See, 
Brewster  531;  .Patterson  v.  Barlow,  also,  Tharp  v.  Hart,  2  Snee<L569.  But 
60  Pa.  St.  64  such  a  provision  is  to  be  construed 

3  See  Lotfc  v.  Dysart,  45  Ga.  355;  strictly,  and  will  not  be  applied  ,to 
Redwine  v.  Hancock,  45  Ga.  364;  the  case  of  special  assessments,  un- 
Scruggs  v.  Gibson,  45 Ga.  509;  Greene  less  made  applicable  in  terms:  Glass 
v.  Lowry,  46  Ga.  55,  and  many  other  v.  White,  5  Sneed  475.  See  Williams- 
cases  in  the  subsequent  Georgia  re-  burg  v.  Lord,  51  Me.  599.  In  Maine, 
ports.  Asto  the  requirement  in  Min-  in  a  contest  between  the  original 
nesota  that  a  deed  before  being  re-  owner  of  land  and  a  tax-purchaser, 
corded  shall  have  indorsed  thereon  it  is  held  that  the  former  is  not  re- 
certificates  respecting  taxes  and  as-  quired  to  tender  taxes  until  the  lat- 
sessments,  see  State  v.  Register  of  ter  has  made  out  a  prima  facie  case: 
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Stamp  taxes  are  collected  by- requiring  stamps  to  be  affixed 
to  some  commodity  before  it  can  be  sold,  some  written  instru- 
ment before  it  can  be  made  use  of,  and  tbe  like.1  An  early 
law  of  congress  provided  for  such  taxes,  and  they  were  im- 


Orono  v.  Veazie,  57  Me.  517,  61  Me. 
431;  Crowell  v.  Utley,  74  Me,  49; 
Straw  v.  Poor,  74  Me.  53.  Nor  need  he 
make  a  tender  where  several  parcels 
have  been  sold  together,  so  that  it 
cannot  be  determined  how  much  he 
should  pay:  Phillips  v.  Sherman,  61 
Me.  548,  551.  Nor  unless  the  tax  has 
been  duly  recorded:  Dunn  v.  Snell,  74 
Me.  22.  In  Weller  v.  St.  Paul,  5  Minn. 
95,  the  right  to  enact  such  laws  was 
denied  as  being  inconsistent  with  the 
constitutional  right  of  every  citizen 
"  to  obtain  justice  freely  and  without 
purchase."  In  Plumer  v.  Supervisors, 
46  Wis.  163,  a  requirement  that  the 
party  impeaching  a  tax-deed  shall, 
before  he  can  obtain  a  judgment, 
offer  to  pay  his  just  proportion  of  the 
tax,  is  held  invalid,  as  it  would  re- 
quire payment  of  a  tax  before  it  had 
been  constitutionally  laid.  In  Eustis 
v.  Henrietta,  90  Tex.  468,  a  statute 
requiring  payment  of  taxes  as  a  con- 
dition precedent  to  making  defense 
to  a  void  claim  under  a  tax-sale  was 
held  unconstitutional.  In  Curry  v. 
Hinman,  11  111.  420,  it  was  held  that, 
a  requirement  that  no  person  should 
be  permitted  to  question  a  tax-title 
was  applicable  to  plaintiffs  only,  and 
not  to  persons  in  possession  defend- 
ing under  tax-deeds.  And  in  Con- 
way v.  Cable,  37  111.  82,  the  power  to 
make  such  a  requirement  applicable 
to  such  persons  so  defending,  was  de- 
nied. Further  on  this  subject  see 
Lassiter  v.  Lee,  68  Ala.  287;  Wilson 
v.  McKenna,  52  111.  43;  Reed  v.  Tyler, 
56  111.  288;  Senichka  v.  Lowe,  74  III. 
274;  Dunn  v.  Snell,  74  Me.  22. 

1T.f  the  revenue  law  of  a  state 
makes  an  unstamped  note  void,  it  is 
void  everywhere:  Fant  v.  Miller,  17 
Grat.  47.    The  failure  to  stamp  an 


instrument  as  required  by  the  fed- 
eral revenue  law  does  not  render  it 
invalid  in  the  absence  of  intent  to 
defraud  the  government  by  the  omis- 
sion, and  such  an  instrument  is  prop- 
erly admitted  in.  evidence  where  no 
such  intent  is  shown:  Mitchell  v.  In- 
suiance  Co.,  32  Iowa  421;  Eicord  v. 
Jones,  33  Iowa  26;  Ogden  v.  Forney, 
33  Iowa  205.  The  burden  of  proof  is 
on  the  party  who  relies  on  the  fail- 
ure so  to  stamp:  Ricord  v.  Jones, 
supra.  And  where  a  stamp  has  been 
omitted  inadvertently  it  may  be  af- 
fixed at  any  time  before  the  instru- 
ment is  admitted  in  evidence:  State 
v.  May.  15  Iowa  596;  Harvey  v.  Wie- 
land  (Iowa),  88  N.  W.  Rep.  1077;  Knox 
v.  Rossi  (Nev.),  57  Pac.  Rep.  179; 
Jones  v.  Western  Manuf.  Co.  (Wash.), 
67  Pac.  Rep.  586.  An  unstamped 
deed  is  admissible  in  evidence  when 
the  receipt  of  the  internal  revenue 
collector  shows  the  stamp  to  have 
been  paid  for.  he  not  having  affixed 
it:  Lerch  v.  Snyder,  112  Pa.  St.  161. 
As  to  what  documents  are  required 
by  the  federal  war-revenue  act  of 
1898  to  be  stamped,  see  Tolman  v. 
Treat,  106  Fed.  Rep.  379;  Merchants' 
Warehouse  Co.  v.  McClain,  112  Fed. 
Rep.  787;  Treat  v.  Tolman,  113  Fed. 
Rep.  892;  Moultham  v.  Apking(Iowa), 
89  N.  W.  Rep.  1051 :  Noble  v.  Citizens' 
Bank  (Neb.),  89  N.'W.  Rep.  400;  Daw- 
son v.  McCarty,  21  Wash.  314.  The 
absence  of  a  revenue  stamp  from  a 
document  has  no  bearing  upon  the 
inquiry  whetherthe  defendant  forged 
such  document:  State  v.  Peterson 
(N.  C),  40  S.  E.  Rep.  9,  citing  State  v. 
Hill,  30  Wis.  416,  and  Thomas  v.  State 
(Tex.  Cr.  App.),  51  S.  W.  Rep.  242. 
The  act  of  congress  of  June  13, 1898, 
did  not  forbid  an  express  company's 
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posed  again  during  and  since  the  rebellion.  ~No  reasonable 
objection  in  principle  can  be  opposed  to  such  taxes,  and  except 
where  they  were  so  made  use  of  as  to  invade'  the  province  of 
state  authority,1  their  validity  was  not  seriously  questioned. 
It  is  competent,  in  the  case  of  such  taxes  on  business  as  can- 
not be  collected  in  advance,  to  require  security  for  their  pay- 
ment before  the  business  is  entered  upon.2  A  privilege  tax  may 
be  enforced  under  the  penalty  that  contracts  made  while  it 


requiring  the  consignor  of  an  express  179;  Moore  v.  Moore,  47  N.  Y.  467; 
package  to  furnish  or  pay  for  the  New  York  v.  Fromme.  35  App.  Div. 
stamp  to  be  affixed  thereto:  Ameri-  (N.  Y.),459, 54 N.  Y.Supp.833;Cassidy 
can  Express  Co.  v.  Michigan,  177  U.  S.  v.  St.  Germain  (R.  1),  46  Atl.  Rep.  35; 
404,  reversing  Attorney-General  v.  Thomas  v.  State  (Tex.  Cr.  App.),  51 
American  Express  Co.,  118  Mich.  682.  S.  W.  Rep.  242;  Dawson  v.  McCarty, 
To  the  same  effect,  People  v.  Wells,  21  Wash.  314.  In  Iowa,  however,  it 
Fargo  &  Co.  (Cal.J,  67  Pac.  Rep.  895.  is  held  that  the  federal  stamp-act 
For  oases  arising  under  the  Virginia  applies  to  evidence  offered  in  a  state 
Stamp  Act  of  1812,  see  Mumford's  court:  Muscatine  v.  Sterneman,  30 
Reports.  Iowa  526.  As  the  United  States  have 
1  The  federal  statutes  requiring  no  power  to  impose  a  tax  upon  the 
revenue  stamps  to  be  attached  tocer-  right  of  an  officer  of  a  state  govern- 
tain  instruments  have  generally  been  ment  to  qualify  for  his  office,  the 
held  in  the  state  courts  to  be  appli-  bond  of  a  notary  public  is  exempt 
cable  to  the  use  of  such  instruments  from  stamp  tax :  Bettman  v.  War- 
in  the  federal  courts  only,  and  not  as  wick,  108  Fed.  Rep.  46. 
precluding  the  introduction  in  evi-  2Masonv.  Rollins,  2  Biss.  99;  United 
dence  in  the  state  tribunals  of  such  States  v.  Mathoit,  1  Sawy.  142.  Pay- 
instruments  though  unstamped:  see  ment  in  advance  of  an  annual  tax 
Duffy  v.  Hobson,  40  Cal.  162;  Trow-  may  be  made  a  condition  precedent 
bridge  v.  Addoms,  23  Colo.  518;  Small  to  engaging  in  business,  even  though 
v.  Slocumb,  112  Ga.  279;  Latham  v.  the  person  has  been  engaged  in  such 
Smith,  45  111.  29;  Craig  v.  Dimook,  business  throughout  the  previous 
47  111.  308;  Bunker  v.  Green,  48  111.  year:  People  v.  Gault,  104  Mich.  575. 
243;  Hanford  v.  Obrecht,  49  111.  146;  It  is  held  in  Louisiana  that  the  court 
Wilson  v.  McKenna,  52  111.  43;  Bowen  has  statutory  authority  to  enjoin  an 
v.  Byrne,  55  111.  467;  Richardson  v.  occupation  until  the  license  tax  is 
Roberts  (111.),  62  N.  E.  Rep.  840;  Smith  paid,  and  to  punish  for  contempt  for 
v..  Hunter,  33  Ind.  106;  Wallace  v.  violation  thereof :  State  v.  Fernandez, 
Cravens,  34  Ind.  534;  Prather  v.  Zu-  49  La.  An.  764.  Under  the  New  Jersey 
lauf,  38  Ind.  155,  159;  Magic  Packing  statute  corporations  failing  to  pay 
Co.  v.  Stone-Ordean- Wells  Co.  (Ind.),  taxes  may  be  enjoined  from  trans- 
64  N.  E.  Rep.  11;  Green  v.  Hoi  way,  acting  business:  In  re  Electro-Pneu- 
101  Mass.  49;.  Moore  v.  Quirk,  105  matic  Transit  Co.,  51  N.  J.  Eq.  71.  In 
Mass.  49;  Fifield  v.  Close,  15  Mich.  505;  Nebraska,  however,  the  payment  of 
Sammons  v.  Holloway,  21  Mich.  162;  an  occupation  tax  cannot  be  enforced 
Burson  v.  Huntington,  21  Mich.  415;  by  requiring  such  payment  as  a  con- 
Knox  v.  Rossi  (Nev.),  57  Pac.  Rep.  dition  precedent  to  doing  business, 


oh.  xrv.] 


COLLECTION   OF   TAX. 


907 


remains  unpaid  shall  be  void.1  Indeed  it  is  a  principle  of  the 
common  law  that  contracts  and  arrangements  made  for  the 
defeat  or  evasion  of  the  revenue  laws  of  a  county  are  illegal, 
and  the  courts  will  give  the  parties  no  remedy  in  respect  to 
them.2  It  is  necessary,  perhaps,  that  both  parties  should  have 
knowledge  of  the  intent  to  violate  the  law;  for  if  one  be  inno- 
cent there  is  no  reason  why  the' guilty  intent  of  the  other 
should  cause  him  to  suffer.3  The  principle  does  not  apply  to 
contracts  made  in  evasion  of  the  laws  of  a  foreign  country,  but 
it  does  apply  to  all  contracts  made  abroad  to  be  performed 
here.4 

Collection  as  between  the  state  and  its  municipalities. 

Where  state  levies  are  collected  through  the  agency  of  county, 
city,  or  township  officers,  it  is  competent  for  the  state  to  make 
the  county  or  other  district  liable  as  principal  debtor  for  the 


or  by  the  imposition  of  a  criminal 
punishment  for  doing  business  with- 
out prior  payment:  German  Ameri- 
can F.  Ina  Co.  v.  Minden,  51  Neb. 
870,  citing  many  Nebraska  cases.     ' 

1  Anding  v.  Levy,  59  Miss.  51 ;  De- 
cell  v.  Lewenthal,  57  Miss.  331;  Bow- 
dre  v.  Carter,  64  Miss.  221 ;  Pearson 
v.  Kendrick,  75  Miss.  416;  Rearden  v. 
Henson  (Miss.),  29  South.  Rep.  764. 
The  repeal  of  the  tax  does  not  vali- 
date a  contract:  Anding  v.  Levy, 
supra;  Decell  v.  Lewenthal,  supra. 
But  payment  at  any  time  during  the 
month  of  issue  of  the  annual  privi- 
lege tax  on  merchants  has  retroact- 
ive effect  to  validate  a  previous 
contract  which,  but  for  payment, 
would  have  been  void:  American  F. 
Ins.  Co.  v.  First  Nat.  Bank,  73  Miss. 
469.  When  a  merchant's  stock  ex- 
ceeds the  limit  fixed  by  the  license, 
the  business  becomes  eo  instanti  ille- 
gal: Sun  Mut.  Ins.  Co.  v.  Searles,  73 
Miss.  62.  The  tax  may  be  doubled  for 
failure  to  take  out  a  license:  State 
v.  Manz,  6  Cold.  557. 

2  Clugas  v.  Penaluna,  4  T.  R  466; 
Watnell  v.  Reed,  5  T.  R.  599;  Cope  v. 


Rowlands,  2  M.  &  W.  149;  Smith  v. 
Mawhood,  14  M.  &  W.  452;  Harris 
v.  Runnels,  12  How.  79;  Favor  Vi 
Philbrick,  7  N.  H.  336, 340.  See,  also, 
Alexander  v.  O'Donnell,  12  Kan.  608; 
Howard  v.  First  Indep.  Church,  18 
Md.  451;  Bancroft  v.  Dumas.  21  Vt. 
456.  Levy  on  personalty  for  tax  up- 
held notwithstanding  previous  pre- 
tended sale  made  for  express  purpose 
of  preventing  levy:  Gray  v.  Finn,  96 
Mich.  62. 

3  See  Biggs  v.  Lawrence,  3  T.  R. 
454;  Lightfoot  v.  Tenant,  1  B.  &  P. 
551,  556;  Clugas  v.  Penaluna,  4  T.  R. 
466;  Kreiss  v.  Seligman,  8  Barb.  439; 
Ritchie  v.  Smith,  6  M.,  G.  &  Scott, 
462;  Pellecat  v.  Angell,  2  Cromp.,  M. 
&  R.  311 ;  Foster  v.  Thurston,  11  Cush. 
322;  Webster  v.  Munger,  8  Gray  584; 
Cambioso  v.  Maffett,  2  Wash.  C.  C. 
98;  Armstrong  v.  Toler,  11  Wheat. 
258. 

4  See  cases  above  cited.  Also  Hol- 
man  v.  Johnson,  1  Cowp.  341.  And 
compare  Dater  v.  Earl,  3  Gray  482, 
with  Cambioso  v.  Maffett,  2  Wash. 
C.  C.  98. 
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quota  of  the  state  tax  assessed  within  it.1  Provisions  to  this 
effect  are  common  in  the  statutes.  And  where  the  county 
treasurer  is  required  to  give  bond  to  the  state  for  the  state 


1  Soe  Burlington  v.  Railroad  Co.,  41 
Iowa  134;  Brown  v.  Painter,  44  Iowa 
368;  Harper  County  Com'rs  v.  Cole, 
63  Kan.  121;  People  v.  St.  Clair  Su- 
pervisors, 30  Mich.  388;  People  v. 
Van  Tassel,  73  Mich.  28;  Auditor-* 
General  v.  Ottawa  Supervisors,  76 
Mich.  295;  Auditor-General  v.  Bay 
Supervisors,  106  Mich.  662;  Muskegon 
v.  Muskegon  County,  123  Mich.  272; 
Auditor-General  v.  Bolt,  124  Mich. 
185;  People  v.  Myers,  59  Hun  617,  13 
N.  Y.  Supp.  182;  State  v.  Multnomah 
County,  13  Or.  287;  Schuylkill  County 
v.  Commonwealth,  36  Pa.  St.  524; 
Commonwealth  v.  Philadelphia 
County  (Pa.),  10  Atl.  Rep.  772;  Lack- 
awanna County  v.  Commonwealth, 

156  Pa.  St.  477;  Commonwealth  v. 
Philadelphia  County,  157  Pa.  St.  531, 
550;  Commonwealth  v.  Philadelphia, 

157  Pa.  St.  558;  Commonwealth  v. 
McKean  County,  200  Pa.  St.  383; 
State  v.  Laramie  County  Com'rs,  4 
Wyo.  313.  Under  the  Idaho  statutes 
a  county  is  not  liable  to  the  state 
for  uncollected  state  taxes  levied  on 
lands  sold  and  bought  in  by  the 
county,  until  lands  are  disposed  of 
by  the  county:  State  v.  Ada  County 
(Idaho),  62  Pac.  Rep.  457.  The  pro- 
vision in  Michigan  that  where  a  tax- 
sale  is  set  aside  the  money  refunded 
shall  be  charged  back  to  the  county 
does  not  apply  to  money  paid  by  a 
purchaser  to  cover  subsequent  taxes, 
and  refunded  to  him:  Auditor-Gen- 
eral v.  Patterson,  122  Mich.  39.  When 
the  state  treasurer  charges  over  to  a 
county  its  proportion  of  the  state 
tax,  the  county  becomes  debtor,  and 
cannot  burden  the  state  with  any 
drawback  of  percentage:  Multnomah 
County  V.  State,  1  Or.  358.  As  to 
conclusiveness  of  settlements  be- 
tween state  and  county,  see  Com- 


monwealth v.  Luzerne  County  (Pa.), 
15  Atl.  Rep.  548;  Commonwealth  v. 
Philadelphia  County,  157  Pa.  St.  531 ; 
State  v.  Laramie  County  Com'rs,  4 
Wyo.  313.  As  to  interest  on  amounts 
due  the  state,  see  Auditor-General  v. 
Shiawassee  Supervisors,  74  Mich.  536; 
Auditor-General  v.  Ottawa  Super- 
visors, 76  Mich.  295;  Auditor-Gen- 
eral v.  Bay  Supervisors,  106  Mich. 
662;  Auditor-General  v.  Bolt,  124 
Mich.  185;  People  v.  Fitch,  148  N.  Y. 
71;  People  v.  Myers,  66  Hun  167,  21 
N.  Y.  Supp.  79;  State  v.  Marion 
County,  36  Or.  371;  Commonwealth 
v.  Philadelphia,  157  Pa.  St.  550.  It 
was  held  in  State  v.  Baker  County, 
24  Or.  141,  that  an  action  on  a  county's 
obligation  to  pay  its  proportion  of 
the  county  tax  must  be  brought 
within  six  years;  but  in  Mason  v. 
Hazelton  T'p  Supervisors,  82  Mich. 
440,  it  was  decided  that  in  the  mat- 
ter of  charging  back  delinquent  taxes 
there  is  no  outlawry  as  between  the 
state  and  a  county,  or  a  county  and 
one  of  its  townships.  A  county, 
when  sued  for  state  taxes  collected 
by  its  treasurer,  cannot  set  up  byway 
of  counter-claim  a  demand  of  its  own 
against  the  state:  People  v.  Van 
Tassel,  73  Mich.  28.  But  when  a 
mandamus  to  compel  a  board  of  su- 
pervisors to  assess  and  collect  a  sum 
alleged  to  be  owing  by  the  county  to 
the  state  is  sought,  the  board's  de- 
fense that  an  item  of  the  alleged  in- 
debtedness is  invalid  is  not  a  coun- 
ter-claim and  may  be  considered. 
Auditor-General  v.  Shiawassee  Super- 
visors, 74  Mich.  536.  Loss  where 
amount  paid  by  purchaser  at  tax- 
sale  was  refunded  to  him  because 
sale  void,  held  to  fall  on  state  and 
county  proportionately:  Auditor- 
General  v.  Bay  Supervisors,  106  Mich. 


CH.  XIV.] 


COLLECTION   OF   TAX. 


909 


taxes  to  be  received  by  him,  the  failure  to  give  a  sufficient 
bond  will  not  excuse  the  county.  The  state  is  not  to  suffer 
from  the  laches  of  its  agents  in  such  matters.1 

The  proceedings  in  making  sale  of  lands  for  taxes,  the  priv- 
ilege of  redemption,  and  the  conveyance  when  redemption  is 
not  made,  require,  and  will  receive,  separate  consideration. 


662.  Where  the  constitution  pro- 
vides that  "  all  taxes  levied  for  state 
purposes  shall  be  paid  into  the  state 
treasury,"  a  county  assessor  and  tax- 
collector  is  not  entitled  to  any  com- 
mission on  state  taxes  collected  in 
the  county:  Guheen  v.  Curtis,  2 
Idaho  1151.  A  statute  providing  for 
the  payment  to  the  county  of  a  com- 
mission by  the  state  of  ten  per  cent 
of  all  poll-taxes  collected  does  not 
infringe  a  constitutional  provision 
that  one-half  of  the  poll-taxes  col- 
lected shall  be  paid  to  the  state  and 
one-half  td\the  county;  the  commis- 
sipn  being  an  allowance  for  the  ex- 
pense of  collection,  and  the  state 
being  liable  for  its  share:  State  v. 
Donnelly,  20  Nev.  214.  Collection  fee 
held  to  belong  to  state  or  to  county 
according  as  it  was  paid  to  auditor- 
general  or  to  county  treasurer:  Au- 
ditor-General v.  Bay  Supervisors,  106 
Mich.  662.  As  to  the  payment  of  the 
state  tax  where  part  of  a  county  has 
Jbeen  detached  and  formed  into  a  new 
county,  see  Ontonagon  Supervisors  v. 
Gogebic  Supervisors,  74  Mich.  721; 
Auditor-General  v.  Bay  Supervisors, 
106  Mich.  662.  Where  mandamus  is 
sought  to  compel  a  city  to  pay  state 
and  county  taxes  of  a  certain  jtear, 
it  is  no  defense  that  in  the  preced- 
ing year  there  were  made  by  the 
county  board  illegal  appropriations 
which  require  the  imposition  of  an 
additional  amount  of  taxes  a  year 


later:  Shields  v.  Paterson,  55  N.  Ji 
L.  495.  As  to  accounts  between 
county  and  township  as  to  tax 
moneys,  see  Mason  v.  Hazelton  T'p 
Supervisors,  82  Mich.  440;  Cumming 
T'p  v.  Ogemaw  County,  93  Mich.  314, 
100  Mich.  567;  Haines  v.  Saginaw 
Supervisors,  99  Mich.  32;  Muskegon 
v.  Soderberg,  111  Mich.  559;  West- 
boro  v.  Taylor  County,  90  Wis.  355; 
Iron  River  v.  Bayfield  County,  106 
Wis.  587. 

1  See  cases  cited  in  the  preceding 
note.  In  Pennsylvania  a  county  is  li- 
ableto  towns  for  money  collected  bya 
defaulting  county  treasurer:  Potter 
County  v.  Oswayo  T'p,  47  Pa.  St.  162. 
In  Kansas  a  county  is  not  liable  to  a 
township  for  its  quota  until  the 
amount  has  actually  been  collected: 
Guittard  T'p  v.  Marshall  County,  4 
Kan.  388.  A  county  treasurer  in 
Michigan  collects  the  liquor-tax  as 
agent  for  the  towns,  and  if  he  be- 
comes a  defaulter  a  town  cannot,  to 
make  good  the  loss,  withhold  county 
moneys:  Marquette  County  v.  Ish- 
peming  T'p,  49  Mich.  244.  In  Wis- 
consin, if  the  town  treasurer  fails  to 
collect  all  the  taxes  specified  in  his 
warrant,  he  retains,  after  paying 
over  the  state  taxes  collected  by  him, 
the  town  taxes,  and  pays  over  the 
balance  to  the  county:  Winchester 
v.  Tozer,  24  Wis.  312.  As  to  the  course 
in  New  York,  see  New  York  v.  Dav- 
enport, 92  N.  Y.  604. 


CHAPTER  XT. 


THE  SALE  OF  LANDS  FOR  UNPAID  TAXES. 

When  made.  Lands  are  sold1  by  the  government  for  taxes, 
either  because  the  assessments*made  upon  them  are  not  paid 
within  the  time  allowed  by  law  for  their  voluntary  satisfaction 
by  the  owner,  or  because  a  personal  assessment  against'the 
owner  remains  uncollected  by  the  ordinary  process.2  Whether 
the  sale  is  to  be  made  for  the  one  reason  or  for  the  other,  the 
same  principles  will  govern  it,  though  in  some  particulars  the 
proceedings  will  differ. 

The  land  must  be  liable.  As  government  has  no  inherent 
right  to  deprive  the  citizen  of  his  property  except  in  pursuance 
of  regular  and  lawful  proceedings1,  and  for  a  lawful  demand, 
a  sale  of  lands  will  be  void  if  they  were  not  liable  for  the  tax.3 
If  by  law  they  were  exempt  from  taxation,  a  sale  will  be  void 


1 A  tax-sale  is  defined  as  "  a  sale 
made  of  property  proceeded  against 
by  the  state  as  belonging  to  some 
one  other  than  itself,  in  enforcement 
of  taxes  due  by  that  property  and  its 
owners: "  Gulf  States  L.  &  L  B.  Co. 
v.  Wade,  51  La.  An.  251. 

2  Statute  authorizing  sale  of  land 
for  personal  tax  held  not  contrary 
to  public  policy  or  to  any  constitu- 
tional provision:  Lorimer  County 
Bank  v.  National  State  Bank,  11 
Colo.  564.  See  Cramer  v.  Armstrong 
(Colo.),  66  Pac.  Rep.  889.  Sale  of 
land  for  taxes  on  personalty  held  to 
be  authorized  by  the  statute:  Iowa 
Land  Co.  v.  Douglas  County,  8  S.  D. 
491. 

3  Where,  before  decree  of  sale  was 
entered,  the  tax  had  been  set  aside 
in  a  suit  brought  by  the  owner  of 
the  land,  such  decree  and  the  conse- 
quent sale  and  deed  were  held  in- 
valid:  Thomas'  v.  Auditor-General, 


120  Mich.  525.  Under  a  statute  au- 
thorizing the  sale  of  land  in  arrears 
for  previous  years,  but  providing 
that  it  "  shall  not  affect  purchasers 
without  notice,"  it  was  held  that 
where  one  who  bought  land  on  fore- 
closure of  a  mortgage  held  by  him 
had  no  notice  at  the  time  of  its  exe- 
cution or  assignment  to  him  that 
taxes  were  in  arrears,  the  land  was 
not  liable  therefor,  though  he  had 
notice  prior  to  the  sale:  Moore  v. 
Sugg,  114  N.  C.  292.  Realty  of  which 
one  is  in  possession  under  a  contract 
of  purchase,  upon  which  part  of  the 
purchase-money  has  been  paid,  may 
be  sold  for  his  taxes:  Morgan  v. 
Burks,  90  Ga.  287.  Statutes  as  a  rule 
do  not  require  any  formal  levy  upon 
lands  as  a  step  in  the  proceedings  to 
a  sale.  As  to  what  was  sufficient 
under  the  federal  revenue  law,  see 
United  States  v.  Hess,  5  Sawy;  533. 
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though  for  a  tax  actually  assessed ; x  and  so  it  will  be  if  made 
for  a  tax  legally  assessed  but  which  in  some  lawful  manner 
has  been  discharged.2  The  description  of  the  land  in  the  pro- 
ceedings which  are  to  result  in  a  sale  should  in, substance  at 
least  conform  to  that  in  the  assessment,  and  be  sufficient  for 
identification,8  and  the  statutory  power  must  not,  even  by  a 
single  day,  be  anticipated  in  the  steps  taken.4 

Necessity  for  regular  proceedings.    To  the  validity  of  any 
sale  of  lands  for  taxes  it  is  imperatively  necessary  that  the 


1Hobson  v.  Dutton,  9  Kan.  477; 
Doty  v.  Bassett,  44  Kan.  574;  Taylor 
Bros.  Iron  Works  Co.  v.  New  Orleans, 
44  La.  An.  554;  Hoskins  v.  Illinois 
Central  R.  Co.,  78  Miss.  768;  Mc- 
Henry  v.  Brett,  9  N,  D.  68;  Cunning- 
ham v.  Brown,  39  W.  Va.  588. 
Where  the  state  has  canceled,  for 
non-payment,  a  sale  of  school  lands, 
a  purchaser  at  a  subsequent  tax-sale 
acquires  no  interest  in  the  land: 
State  v.  Frost  (Wash.),  64  Pac.  Rep. 
902.  A  deed  on  a  sale  for  taxes  as- 
sessed against  one  to  whom  the 
county  executed  a  void  conveyance 
conveys  no  title:  Moss  v.  Kauffman, 
131  Mo.  4S4.  A  sale  for  unpaid  taxes 
of  lands  which,  having  been  for- 
feited to  the  state,  are  exempt  from 
taxation,  is  void,  and  gives  the  pur- 
chaser no  right  or  title  of  any  sort 
to  or  in  the  lands:  Braxton  v.  Rich, 
47  Fed.  Rep.  178,  158  U.  S.  375.  A 
deed  given  on  a  sale  of  exempt  lands 
is  void.  In  an  action  between  indi- 
viduals based  on  such  a  deed  the 
question  whether  the  exemption  has 
not  been  forfeited  cannot  be  raised: 
Mackall  v.  Canal  Co.,  94  U.  S.  308. 
Property  constructively  in  the  cus- 
tody of  a  court  through  its  receiver 
or  under  a  decree  of  sale  is  not  sub- 
ject to  sale  for  delinquent  taxes: 
Virginia,  etc.  Co.  v.  Bristol  Land 
Co.,  88  Fed.  Rep.  134;  County  Com'rs 
v.  Clarke,  36  Md.  206.  County  held 
not  estopped  from  claiming  that  sale 
was  invalid  because  lands  were  Ex- 


empt from  taxation  as  belonging  to 
{he  county:  Gilbert  v.  Pier.  102  Wis. 
334.  An  action  to  set  aside  a  tax- 
deed  is  not  subject  to  the  one-year 
statute  of  limitations  where  at  the 
time  the  tax  was  levied  the  land 
was  exempt:  Chicago  &  N.  W.  R. 
Co.  v.  Arnold  (Wis.),  90  N.  W;  Rep. 
434.  Under  the  Mississippi  code  the 
fact  that  land  not  liable  to  taxation 
was  included  in  the  sale  of  land 
which  was  taxable  was  held  not  to 
affect  the  validity  of  the  sale,  where 
there  was  no  evidence  that  the 
amount  legally  chargeable  on  the 
land  was  paid  or  tendered  to  the  tax- 
collector  before  sale:  Lewis  v.  Vicks- 
burg  &  M.  R  Co.,  67  Miss.  82. 

2  Gould  v.  Day,  94  U.  S.  405. 

3  Williams  v.  Central  Land  Co.,  32 
Minn.  440.  A  tax-sale  of  property 
not  described  in  the  assessment  roll 
is  void  and  passes  no  title  to  the  pur- 
chaser: Woods  v.  Freeman,  1  Wall. 
398;  Lawrence  v.  Fast,  20  111.  339; 
Tidd  v.  Rives,  26  Minn.  201;  Power  v. 
Larabee,  2  X,  D.  141;  Van  Cise  v. 
Carter,  9  S.  D.  234;  Turner  v.  Hand 
County,  11  S.  D^  348.  A  sale  of  land 
for  taxes  part  of  which  were  as- 
sessed on  another  parcel  is  void: 
Turner  v.  Boyce,  11  Misc.  Rep.  502, 
33  N.  Y.  Supp.  433. 

4Gomer  v.  Chaffee,  6  Colo.  314; 
Harkreader  v.  Clayton,  56  Miss.  383; 
Caston  v.  Caston,  60  Miss.  475;  Con- 
rad v.  Darden,  4  Yerg.  307. 
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land  shall  have  been  subject  to  taxation;  that  it  shall  have 
been  actually  assessed  for  taxation  and  a  tax  levied,  and  that, 
as  to  all  the  official  proceedings  leading  up  to  a  sale,  there 
should  be  at  least  prima  facie  evidence  of  substantial  compli- 
ance with  the  provisions  of  law  on  the  subject. 

Tax  sales  are  made  exclusively  under  a  statutory  power. 
The  power  which  the  state  confers  to  assess  and  levy  taxes 
does  not  of  itself  include  a  power  to  sell  lands  in  enforcing 
collection,  but  the  power  to  selPmust  be  expressly  given.1  The 
officer  who  makes  the  sale  sells  something  he  does  not  Own, 
add  which  he  can  have  no  authority  to  sell  except  as  he  is  made 
the  agent  of  the  law  for  the  purpose.  But  he  is  made  such 
agent  only  by  certain  steps  which  are  to  precede  his  action, 
and  which,  under  the  law,  are  conditions  to  his  authority.  If 
these  fail  the  power  is  never  created.  If  one  of  them  fails  it 
is  as  fatal  as  if  all  failed.  Defects  in  the  conditions  to  a  statu- 
tory authority  cannot  be  aided  by  the  courts;  if  they  have  not 
been  observed  the  courts  cannot  dispense  with  them,  and  thus 
bring  into  existence  a  power  which  the  statute  only  permits 
when  the  conditions  have  been  fully  complied  with.2  Neither, 
as  a  general  rule,  can  the  courts  aid  the  defective  execution  of 
a  statutory  power ;  they  may  do  this  when  the  power  has  been 
created  by  the  owner  himself,  and  when  such  action  would 
presumptively 'be  in  furtherance  of  his  purpose  in  creating  it; 
but  a  statutory  power  must  be  executed  according  to  the  stat- 
utory directions,  and  presumptively  any  other  execution  is  op- 
posed to  the  legislative  will,  instead  of  in  furtherance  of  it.3 
It  is  therefore  accepted  as  an  axiom,  when  tax  sales  are  under 
consideration,  that  a  fundamental  condition  to  their  validity 
is  that  there  should  have  been  a  substantial  compliance  with 
the  law  in  all  the  proceedings  of  which  the  sale  was  the  culmi- 

1  See  Mclnerny  v.  Reed,  23  Iowa  v.  Landis  T'p,  50  N.  J.  L.  374;  Joslyn 
410;  Sibley  v.  Smith,  2  Mich.  486;  v.  Rockwell,  59  Hun  129,  13  N.  Y. 
Sharp  v.  Speir,  4  Hill.  76.  A  thirty-  Supp.  311;  Olsen  v.  Bagley,  10  Utah 
acre  tract  of  land  within  the  limits  422;  Eastman  v.  Gurrey,  15  Utah  410. 
of  a  city  is  a  "lot"  within  a  statute  As  to  the  prerequisites  in  Louisiana, 
authorizing  the  sale  of  "lots  in  towns  see  Trainor's  Succession,  27  La,  An. 
and  cities  "  forfeited  for  non-payment  150 ;  Jackson  v.  Wren,  36  La.  An.  315 ; 
of  taxes:  Texarkana  Water  Co.  v.  State  v.  Cannon,  44  La.  An.  734; 
State,  63  Ark.  188.  Mays  v.  Witkovski,  46  La.  An.  1475. 

2  See  Lyon  v.  Alley,  130  U.  S.  177;  JGuisebert  v.  Etchison,  51  Md.  478. 
Shedd  v.  Disney,  139  Ind.  240;  Jones 
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nation.1  This  would  be  the  general  rule  in  all  cases  in  which 
a  man  is  to  be  divested  of  his  freehold  by  adversary  proceed- 
ings ;  but  special  reasons  make  it  peculiarly  applicable  to  the 
case  of  tax  sales.2  These  reasons  are  thus  summarized  by  the 
supreme  court  of  Maine:  "  Sales  of  real  estate  for  the  non-pay- 
ment of  taxes  must  be  regarded  in  a  great  measure  as  an  eas 
parte  proceeding.  The  owner  is  to  be  deprived  of  his-  land 
thereby;  and  a  series  of  acts  preliminary  to  the  sale  are  to  be 
performed  to  authorize  it  on  the  part  of  the  assessors  and  col- 
lector, to  which  his  attention  may  never  have  been  particu- 
larly called ;  and  experience  and  observation  render  it  notorious 
that  the  amount  paid  by  purchasers  at  such  sales  is  uniformly 
trifling  in  comparison  with  the  value  of  the  property  sold.  It 
has  therefore  "been  held,  with  great  propriety,  that,  to  make 
out  a  valid  title  under  such  sales,  great  strictness  is  to  be  re- 


1  Smith  v.  Cox,  115  Ala.  503.  See 
Brown  v.  Powell,  85  Ga.  603;  Davis 
v.  Carlin,  77  Minn.  472;  MoCord  v. 
Sullivan  (Minn.),  88  N.  W.  Rep.  989; 
Preston  v.  Banks,  71  Miss.  601;  Med- 
land  v.  Linton,  60  Neb.  249;  Cromwell 
v.  McLean,  123  N.  Y.  474;  Preswick 
v.  McGrew,  107  Pa.  St.  43;  Vande- 
mark  v.  Phillips,  116  Pa.  St.  199; 
Holloway  v.  Jones,  143  Pa.  St.  564; 
Olsen  v.  Bagley,  10  Utah  492;  East- 
man v.  Gurrey,  15  Utah  410;  Vestal 
v.  Morris,  11  Wash.  451;  Sommers  v. 
Ward,  41  W.  Va.  76;  MeGhee  v. 
Sampselle  (W.  Va.),  34  S..E.  Rep.  815. 
Where  a  statutory  requirement  that 
the  year  or  years  for  which  taxes  re- 
mained due  and  unpaid  should  be 
placed  upon  the  tax-books  opposite 
each  parcel  of  land  was  not  complied 
with,  a  sale  for  such  taxes  was  void: 
Smith  v.  Callanan,  103  Iowa  218.  A 
sale  of  land  for  delinquent  taxes  of ' 
previous  years  not  carried  forward 
on  the  tax-books  as  required  by  the 
statute  is  invalid:  Cummin gs  v. 
Easton,  46  Iowa  471;  Jiska  v.  Ring- 
gold County,  57  Iowa  630;  Gardner  v. 
Early,  69  Iowa  42;  Burke  v.  Early,  72 
Iowa  273;  Hooper  v.  Sac  County 
Bank,  72  Iowa  288;  Buckley  v.  Early, 
58 


72  Iowa  289;  Dows  v.  Dale,  74  Iowa 
108;  Hunter  v.  Early,  75  Iowa  769; 
Snell  v.  Dubuque  &  S.  C.  R.  Co.,  88 
Iowa  442;  Paxton  v.  Ross,  89  Iowa 
661;  Nicodemus  v.  Young,  90  Iowa 
423;  Hintrager  v.  McElhinny,  112 
Iowa  325.  But  failure  to  carry  for- 
ward such  delinquent  taxes  renders 
a  tax-sale  voidable  only,  so  that  the 
right  to  set  it  aside  may  become 
barred  by  the  statute  of  limitations: 
Griffin  v.  Bruce,  73  Iowa  126;  Law- 
rence v.  Hornick,  81  Iowa  193.  And 
the  failure  to  carry  forward  delin- 
quent taxes  for  prior  years  will  not 
invalidate  a  sale  for  the  taxes  of  sub- 
sequent years:  Carman  v.  Harris 
(Neb.),  85  N.  W.  Rep.  848.  If  the 
sheriff,  in  returning  lands  as  delin- 
quent for  taxes,  omits  to  file  a  pre- 
scribed affidavit,  a  subsequent  sale 
will  be  void:  MeGhee  v.  Sampselle 
(W.  Va.),  34  S.  E.  Rep.  815.  As  to  the 
necessity,  as  a  condition  precedent 
to  a  sale  of  land,  of  a  prior  exhaus- 
tion of  personalty,  see  ante,  p.  825. 

2  Dane  v.  Glennon,  72  Ala.  160; 
Norris  v.  Coley,  100  Ga.  547,  553; 
Hamer  v.  Weber  County,  11  Utah 
1, 16. 
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quired;  and  it  must  appear  that  the  provisions  of  law  prepara- 
tory to  and  authorizing  such  sales  hcve  been  punctiliously 
complied  with." 1 

In  Virginia  somewhat  stronger  language  has  been  employed. 
"  These  sales  and  purchases,"  it  is  said,  "founded  on  forfeitures, 
deserve  no  indulgence  from  the  court.  It  is  therefore  the  well 
settled  law  that  he  who  claims  under  a  forfeiture  must  show 
that  the  law  has  been  exactly  complied  with." 2  Thjs  language, 
if  strictly  taken,  is  unquestionably  more  exacting  in  its  require- 
ments than  the  authorities  generally  will  justify.  It  is  not  nec- 
essary, we  apprehend,  in  any  proceedings  so  complicated  as 
those  in  -which  lands  are  sold  for  taxes,  that  there  should  be 
shown  an  exact  and  punctilious  compliance  with  all  the  pro- 
visions of  law  before  they  can  be  supported.8  With  many  of 
these  provisions,  as  we  have  endeavored  to  show  in  a  preced- 
ing chapter,  the  party  interested  in  defeating  such'a  sale  could 
have  no  concern  whatever.  They  are  not  made  for  his  protec- 
tion or  benefit,  and,  whether  observed  or  not,  they  do  not  affect 
,  his  interest.  A  failure  to  observe  them  can,  therefore,  furnish 
no  ground  of  complaint  on  his  behalf;  and  it  is  nok perceived 
that  it  can  constitute  for  him  any  just  or  equitable  protection 
against  the.  demands  of  the  state  for  its  lawful,  revenues.  ,  It  is 

1  Whitman,  Ch.  J.,  in  Brown  v.  Munf.  431 ;  Nalle  v.  Fenwiok,  4  Band. 
Veazie,  25  Me.  359,  362.  See  Oliver  585;  Allen  v.  Smith,  1  Leigh  231, 254; 
v.  Robinson,  58  Ala.  46;  Gilchrist  v.  Chapman  v.  Doe,  2  Leigh  329,  357; 
Shackelford,  72  Ala.  7;  Donald  v.  Mo-  Jesse  v.  Preston,  5  Grat.  120;  Martin 
Kinnon,  17  Pla.  746;  Keenev.  Hough-  v.  Snowden,  18  Grat.  100.  In  Cali- 
ton,  19  Me.  368;  Smith  v.  Bodfish,  27  fornia  it  has  been  said  that  the  pro- 
Me.  289;  Flint  v.  Sawyer,  30  Me.  226;  ceedings  in  these  cases  are  strietis- 
Payson  v.  Hall,  30  Me.  319;  Matthews  an*  juris:  Ferris  v.  Coover,  10  Call 
v.  Light,  32  Me.  305;  Howe  v.  Russel,  589,  632;  Kelsey  v.  Abbott,  13  Cal. 
36  Me.  115;  Stevens  v.  McNamara,  609.  In  Pennsylvania  it  is  said  that 
36  Me.  176;  Loomis  v.  Pingree,  43  the  jurisdiction  to  sell  being  based 
Ma  299;  Lovejoy  v.  Lunt,  48  Me.  377:  on  statutory  authority,  a  strict  ad- 
Williamsburg  v.  Lord,  51  Me.  599;  herence  to  its  mandates  must  be  ob- 
French  v.  Patterson,  61  Me.  203;  Ben-  served,  or  the  title  of  the  land-owner 
zinger  v.  Gies,  87  Md.  704;  Landis  v.  will  not  be  divested:  Simpson  v. 
Vineland  Borough,  61  N.  J.  L.  424;  Meyers,  197  Pa.  St.  522. 

Fryer  v.  Magill,  163  Pa.  St.  340;  Bon-  3  It  is  said  in  Textor  v.  Shipley,  86 

nett  v.  Murdock,  193  Pa.  St.  257;  Md.  424,  that  "it  is  only  necessary 

Eastman  v.  Gurrey,  15  Utah  410.  that  it  shall  appear  that  there  has 

2  Carr,  J.,  in  Wilson  v.  Bell,  7  Leigh  been  substantial  compliance  with 
22,  24.  And  see  Yancey  v.  Hopkins,  the  law  in  all  of  the  proceedings  of 
1   Munf.  419;  Christy   v.  Minor,  4  which  the  sale  is  the  culmination." 
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sufficient  for  his  case  if  the  provisions  which  do  concern  him 
have  been  observed ; '  and  if  others  which  are  made  in  the  in- 
terest of  the  public  are  overlooked  or  disregarded,  the  public, 
through  its  constituted  authorities,  must  be  the  proper  party  to 
complain.  This  is  but  reasonable,  and  this  is  the  rule  which  is 
laid  down  by  the  authorities. 

Onus  of  proof.  At  the  ctommon  law  it  was  necessary  that 
one  who  claimed  to  have  obtained  title  to  property  of  another, 
under  proceedings  based  upon  a  neglect  of  public  duty,  should 
take  upon  himself  the  burden  of  showing  that  the  duty  existed, 
and  had  not  been  performed,  and  that  in  the  consequent  pro- 
ceedings the  law  had  been  complied  with  by  those  who  had 
had  them  in  charge.  Especially  If  the  proceedings  would 
operate  with  severity,  and  be  in  their  effects  something  in  the 
nature  of  a  forfeiture,  the  law  was  strict  in  its  requirement 
that  his  evidence  should  exhibit  the  proceedings  from  step  to 
step,  and  show  that  each  of  the  safeguards  with  which  the 
statute  had  surrounded  the  delinquent  for  his  protection  in  this 
very  emergency  had  been  duly  observed.  And  this  tenderness 
for  his  interests  appeared  but  reasonable.  Of  what  service 
could  it  be  that  safeguards  were  provided,  if  observance  was 
not  essential;  if  a  careless  or  incompetent  officer  might  over- 
look or  disregard  them  with  impunity,  and  deal  with  the  prop- 

1  All   provisions    of    the    statute  on  personalty  situated  on  the  land 

which  are  designed  for  or  conducive  avoids  the  sale:  Derry  Nat.  Bank  v.~ 

to  the  protection  of  persons  inter-  Griffin,  68  N.  H.   183.    A  tax-deed 

ested  in  the  land,  whether  they  re-  based  on  a  sale  to  the  county  made 

late  to  proceedings  before  or  subse-  without  a  prior  offer  and  re-offer  of 

quent  to  the  sale,  must  be  stricly  the  land  to  private  holders  as  the 

complied  with  or  the  sale  will  be  va-  statute  requires   is  void:    Charlton 

cated:  Landis  v.  Vineland  Borough,  v.  Kelly,  24  Colo.  273.    It  was  held  in 

61  N.  J.  L.  424.     And,  therefore,  fail-  Kane's  Adm'r  v.  Garfield's  Adm'r,.60 

'  ure  to  comply  with  a  statute  req'uir-  Vt.  79,  that  a  tax-sale  of  land '  was 

ing  an  officer  making  sale  for  taxes  not   invalidated  by  the  expending 

to  return  the  warrant  of  sale  within  committee's  filing  with  the  clerk  of 

four  months  renders  the  sale  void:  the  court  its  original  account  instead 

Ibid.    Under  a  statute  requiring  the  of  a  certified  copy  as  required  by  the 

list  of  taxes  assessed  on  the  land  of  statute;  the  statutory  purpose  was 

non-residents  and  the  collector's  ad-  fully  answered,  as  the  account  pre- 

vertisement  of  the  land  for  sale  to  sumably  remained  on  file,  and  notice 

state  the  amount  of  taxes  assessed  of  its  nature  was  thereby  given  to  all 

thereon,  stating  in  a  lump  sum  the  persons  interested, 
amount  of  taxes  assessed  on  land  and 
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erty  of  the  citizen  as  if  his  position  as  an  officer  of  the  govern- 
ment vested  him  with  a  dispensing  authority  over  legislation, 
and  authorized  him  to  make,  in  his  discretion,  a  law  for  the 
case  as  he  proceeded  ? 

This  rule  of  the  common  law  has  not'been  modified  by  decis- 
ions, and  is  still  recognized  and  enforced  where  statutes  have  not 
changed  it.  It  may  consequently  be  said  to  be  the  general  rule 
that  the  party  claiming  lands  under  a  sale  for  taxes  must  show 
affirmatively  that  the  law  unde'r  which  the  sale  was  made  has 
been  substantially  complied  with,  not  only  in  the  sale  itself,  but 
in  all  the  anterior  proceedings.1    But  although  the  authorities 


1  Stead's  Ex'rs  v.  Course,  4  Cranch' 
403;  Parker  v.  Rule's  Lessee,  9 
Cranch  64;  Williams  v.  Peyton's 
Lesseej  4  Wheat.  77;  MoClung  v. 
Ross,  5  Wheat.  116;  Thatcher  v. 
Powell,  6  Wheat.  119;  Games  v. 
Stiles,  14  Pet.  332;  Moore  v.  Brown, 
11  How.  414;  Pillow  v.  Roberts,  13 
How.  472;  Early  v.  Doe,  16  How.  610; 
Parker  v.  Overman,  18  How.  142; 
Little  v.  Heradon,  10  Wall.  26;  Pope 
v.  Headen,  5  Ala.  433;  Elliott  v.  Ed- 
dins,  24  Ala.  508;  Wartensleben  v. 
Haithcoek,  80  Ala.  565;  Reddick  v. 
Long,  124  Ala.  260;  Norris  v.  Rus- 
sell, 5  CaL  250;  Keane  v.  Cannovan, 
21  Cal.  291;  Garrett  v.  Wiggins,  2 
111.  335;  Fitch  v.  Pinckard,  5  111.  69; 
Doe  v.  Leonard,  5  111.  140;  Wiley  v. 
Bean,  6  111.  302;  Irving  v.  Brownell, 
11  III.  402;  Spellman  v.  Curtenius,  12 
111.  409;  Marsh  v.  Chestnut,  14  111. 
234;  Gcewey  v.  Urig,  18  111.  242; 
Lane  v.  Bommelrnann,  21  111.  143; 
Charles  v.  Waugh,  35  111.  315;  O'Brien 
v.  Coulter,  2  Blackf:  421;  Williams 
v.  State,  6  Blackf.  36;  Wiggins  v. 
Holley,  11  Ind.  2;  Gavin  v.  Shuman, 
23  Ind.  32;  Ellis  v.  Kenyon,  25  Ind. 
134;  Scott  v.  Babcock,  3  Greene 
(Iowa)  133;  Gaylord  v.  Scarff,  6  Iowa 
179;  McGahen  v.  Garr,  6  Iowa  331; 
Durrett  v.  Stewart,  88  Ky.  665;  Jones 
v.  Niracle,  93  Ky.  639:  Pryor  v. 
Hard  wick  (Ky.).  22  S.  W.  Rep.  545; 
Polk  v.  Rose,  25  Md.  153;  Scott  v. 


Young  Men's  Soc,  1  Doug.  (Mich.) 
119;  Latimer  v.  Lovett,  2  Doug. 
(Mich.)  204;  Morton  v.  Reads,  6  Ma 
64,  9  Mo.  868;  Nelson  v.  Goebel,  17 
Mo.  161;  Waldron  v.  Tuttle,  3  N.  H. 
340:  Cass  v.  Bellows,  31  N.  H.  501; 
Hawley  v.  Mitchell,  31  N.  H.  575; 
Annan  v.  Baker,  49  N.  H  161;  Bax- 
ter v.  Jersey  City,  36  N.  J.  L.  188; 
Fleischauer  v.  West  Hoboken,  40  N. 
J.  L.  109;  Woodbridge  T'p  v.  Allen, 
43  N.  J.  L.  262;  Jones  v.  Landis  T'p, 
50  N.  J.  L.  374;  Brooks  v.  Union  T'p 
(N.  J.),  52  Atl.  Rep.  238;  Jackson  v. 
Shepard,  7  Cow.  88;  Atkins  v.  Kin- 
man,  20  Wend.  241;  Sharp  v.  Speir, 
4  Hill  76;  Sharp  v.  Johnson,  4  Hill 
92;  Newell  v.  Wheeler,  48  N.  Y.  486; 
Westfall  v.  Preston,  49  N.  Y.  349; 
Worth  v.  Simmons,  121  N.  C.  357; 
Hughey's  Lessee  v.  Horrell,  2  Ohio 
233;  Holt's  Heirs  v.  Hemphill's 
Heirs,  3  Ohio  232;  Lafferty's  Lessee 
v.  Byers,  5  Ohio  458;  Thompson's 
Heirs  v.  Gotham,  9  Ohio  170;  Kel- 
logg's  Lessee  v.  McLaughlin,  8  Ohio 
114;  Kelly  v.  Medlin,  26  Tex.  48; 
Hall  v.  Collins,  4  'Vt.  316;  Bellows  v. 
Elliott,  12  Vt.  569;  Brown  v.  Wright, 
17  Vt.  97;  Cummings  v.  Holt,  56  Vt. 
384.  Where  a  finding  that  "all 
steps  required  by  law  to  be  taken  by 
the  county  auditor  and  treasurer 
and  other  officers  had  been  per- 
formed by  such  officers  "  was  not 
supported  by  any  fact  found,  it  was 
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concur  in  this  rule  with  great  unanimity,  they  are  not  so  entirely 
in  accord  when  the  question  regards  the  strictness  required  in 
the  showing  that  shall  be  made.  On  this  point  some  of  the 
cases,  particularly  those  which  were  decided  at  a  very  early 
day,  have  used  language  importing  a  strictness  greater  than  in 
most  cases  it  would  be  possible  to  comply  with,  and  greater 
than  is  demanded  by  any  considerations  of  policy  or  of  justice 
to  the  party  whose  estate  is  in  question.  ,  The  later  cases  lay 
down  a  more  just  and  reasonable  rule,  and  warrant  us  in  say- 
ing that  the  requirement  of  a  compliance  with  the  law,  when 
the  question  arises  as  one  .of  title,  is  satisfied  by  obedience  to 
those  provisions  of  the  law  which  are  in  the  nature  of  condi- 
tions to  the  power  to  sell,  and  are  not  merely  directory  under 
the  rules  laid  down  in  another  chapter.1   To  require  more  than 


not  sufficient  to  sustain  a  tax-title: 
Mattox  v.  Stephens,  140  Ind.  282. 
Where  the  statute  requires  a  demand 
before  sale,  the  fact  of  demand  is 
not  proved  by  the  recitals  in  a  tax- 
deed:  Lathrop  v.  Hawley,  50  Iowa 
39.  It  devolves  upon  a  tax-sale  pur- 
chaser to  show  that  the  property 
was  advertised  as  required  by  the 
statute:  Johnson  v.  Harper,  107  Ala. 
706. 

1  See  ch.  IX,  ante.  In  reference  to 
the  authority  of  a  sheriff  to  sell 
lands  for-  taxes  in  North  Carolina, 
the  cases  have  been  summed  up  thus: 
"  As  a  general  rule,  the  power  of  the 
sheriff,  being  a  naked  power  un- 
coupled with  any  estate  of  his  own, 
is  strictly  construed,  so  that  he  must 
conform,  in  its  execution,  to  the 
terms  of  the  statute  which  creates 
and  confers  it.  But  still  the  main 
object  of  the  law  being  to  raise  rev- 
enue for  the  state,  the  courts  will  not 
exact  such  a  rigid  observance  of 
forms  as  will  defeat  such  primary 
purpose,  but  will  apply  to  sales  for 
taxes  the  same  reasonable  rules  of 
construction  as  govern  sales  under 
execution  for  private  debts.  .  .  . 
Innocent  purchasers  are  protected; 
that  is,  those  who  did  not,  and  could 


not,  because  of  their  want  of  oppor- 
tunity, know  whether  the  prerequi- 
sites to  the  sale  had  been  complied 
with  or  not.  But  when  the  violation 
of  the  law  is  known  to  the  purchaser, 
and  more  especially  when  he  has 
procured  it,  he  will  receive  no  pro- 
tection from  the  law,  and  can  take 
no  benefit  from  his  purchase.  Such  a 
person  is  not  permitted  to  say  that 
that  which  the  law  requires  him  to 
do  is  unimportant  in  itself,  and 
merely  directory,  but  he  must  do  all 
the  law  enjoins  upon  him,  and  do  it 
in  the  manner  and  at  the  time  pre- 
scribed; and  doubly  incumbent  is 
this  duty  upon  him,  if  prejudice  to 
another  can  be  the  result  of  failure 
or  delay  on  his  part."  So  the  pur- 
chaser's failure  to  obey  the  statute, 
and  to  pay  immediately  to  the  sher- 
iff the  purchase-money,  and  to  take 
from  him  after  its  registration  a  re- 
ceipt, will  avoid  the  sale:  Hays  v. 
Hunt,  85  N.  C.  303.  It  was  held  in 
Harman  v.  Steed,  49  Fed.  Rep.  779, 
that  the  mere  failure  of  the  county 
clerk  to  record,  as  required  by  stat- 
ute, the  delinquent  list  filed  in  his 
office,  does  not  affect  the  validity  of 
a  subsequent  sale  for  taxes,  since  a 
compliance  with  prior  statutory  re- 
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this '  would  be  needless  for  any  beneficial  purpose,  and  would 
greatly  embarrass,  and  in  innumerable  cases  defeat,  the  collec- 
tion of  the  revenue. 

The  requirement  that  the  claimant  under  a  tax-sale  should 
show  the  proceedings  to  have  been  regular  was  entirely  accord- 
ing to  the  natural  order  of  evidence.  The  original  owner 
would  show  a, prima  facie  right  by  producing  the  documents 
and  evidence  which  demonstrated  his  original  ownership.  To 
overcome  this,  there  must  be  evidence  of  a  title  overriding  or 
extinguishing  it;  and  such  a  title  would  not  appear  iu  the  tax 
purchaser  until  the  successive  steps,  taken  in  compliance  with 
the  tax-law,  and  ending  in  a  sale  and  conveyance,  had  been 
shown.  To  prove  merely  a  sale  would  be  futile,  unless  the 
power  to  make  the  sale  was  established;  and  to  prove  merely 
an  instrument  purporting  to  be  a  conveyance  would  be  even 
more  idle. 

Nor  was  there  any  special  injustice  dr  hardship  in  the  rule 
of  the  law  which  required  the  tax  purchaser  to  prove  the  regu- 
larity of  the  proceedings  under  which  he  claimed.  Whether 
the  interest  of  the  state  might  not  be  best  subserved  by  casting 
the  onus  of  showing  defects  in  the  title  on  the  adverse  claim- 
ant, and  whether,  therefore,  on  grounds  of  public  policy,  it 
might  not  be  advisable  to  change  the  rule  accordingly,  are 
questions  that  stand  quite  apart  from  any  which  c'oncern  the 
claims  or  rights  of  the  purchaser;  but  regarding  his  position 
only,  there  was  no  hardship  in  calling  upon  him  to  give  proof 
of  his  title  by  showing  a  sale  made  with  due  authority.  A  tax- 
sale  is  the  culmination  of  proceedings  which  are  matters  of  rec- 
ord ;  and  it  is  a  reasonable  presumption  of  law  that,  where  one 
acquires  rights  which  depend  upon  matters  of  record,  he  first 
makes  search  of  the  record  in  order  to  ascertain  whether  any- 
thing shown  thereby  would  diminish  the  value  of  such  rights, 
or  tend  in  any  contingency  to  defeat  them.1    A  tax  purchaser 

quirements  fully  answers  the  purpose  his  transcript  of  delinquent  taxes 

of  giving  notice  to  the  state  and  the  did  not  avoid  a  tax-sale  where,  under 

land-owner,  and  the  record  is  only  the  statute,  sales  were  not  predicated 

intended  for  the  purpose  of  preserv-  on  such  transcript, 

ing  the  list.    And  in  Auditor-Gen-  !That  the  proceedings  on  which 

eral  v.  Keweenaw  Assoc.,  107  Mich,  tax-sales  depend  are  to  be  proved,  by 

405,  the  county  treasurer's  failure  to  the  records,  or  by  the  originals  from 

attach  a  certificate  of  correctness  to  which  the  records  should  be  made 
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consequently  cannot  be,  in  any  strict  technical  sense,  a  lona 
fide  purchaser,  as  that  term  is  understood  in  the  law ; 1  because 


up,  the  following  cases  are  authority, 
if  indeed  any  is  necessary:  Games  v. 
Stiles,  14  Pet.  322;  Martin  v.  Barbour, 
34  Fed.  Rep.  701,  104  U.  S.  634;  Mc- 
Rory  v.  Maines,  47  Ga.  90;  Miner  v. 
McLean,  4  McLean  138;  McGee  v. 
Fleming,  82  Ala.  276;  Martin  v.  Al- 
lard,  55  Ark.  218;  Logan  v.  Eastern 
Ark.  L.  Co.,  68  Ark.  248;  Salinger  v. 
Gunn,  61  Ark.  414;  Job  v.  Tebbetts, 
10  111.  376.  380;  Graves  v.  Bruen,  11 
111.  431,  442;  Schuyler  v.  Hull,  11  111. 
462,  465;  Bucksport  v.  Spofford,  12 
Ma   487;    Boston  v.   Weymouth,    4 
Cush.  538;  Adams  v.  Mack,  3  N.  H. 
493, 499 ;  Blake  v.  Sturtevant,  12  N.  H. 
567;  Pittsfield  v.  Barnstead,  40  N.  H. 
477,  493;  Sheldon's  Lessee  v.  Coates, 
10  Ohio  278;  Thevenin  v.  Slocum,  16 
Ohio  519,  531;  Gearhart  v.  Dixon,  1 
Pa.   St.   224;   Diamond  Coal-  Co.  v. 
Fisher,  19  Pa.  St.   267;  Blodgett  v. 
Holbrook,"  39  Vt.  336;  McLain  v.  Bat- 
ton,  50  W.  Va.  121;  Iverslie  v.  Spauld- 
ing,  32  Wis.  394.  See  ante,  pp.  576, 577. 
But  such  records  do  not  import  abso- 
lute verity  like  those  of  courts,  and 
it  may  be  shown  in  contradiction  to 
their  recitals  that  the  facts   were 
otherwise    than    as    there    stated: 
Graves  v.  Bruen,  11  111.  431, 443;  Teb- 
betts v.  Job,  11  III.  453;  Schuyler  v. 
Hull,  11  111.  462,  465;  Boston  v.  Wey- 
mouth, 4  Cush.  538,  541;   Blake  v. 
Sturtevant,  12  N.  H  567;  Diamond 
Coal  Co.  v.  Fisher,  19  Pa.  St.  267,  273. 
Compare  ante,  pp.  506-509.    In  Kel- 
logg v.  McLaughlin,  8  Ohio  114;  116, 
the  record  of  tax  proceedings  was 
held  to   be  conclusive  against  the 
party  claiming  under  a  tax-sale,  but 
not  against  the  party  contesting  it. 
In  Miner  v.  McLean,  4  McLean  138, 
140,  it  is  said  that  "  parol  evidence  is 
not  admissible  to  supply  a  defect  in 
the   repord.     This  well-established 


rule  can  admit  of  no  exception."  See 
Blanchard  v.  Powers,  42  Mich.  619; 
Gamble  v.  East  Saginaw,  43  Mich. 
367;  State  v.  Crookston  Lumber  Co. 
(Minn.),  89  N.  W.  Rep.  173;  Comfort 
v.  Ballingal,  134  Mo.  281;  Jones  v. 
Landis  T'p,  50  N.  J.  L  374;  Iverslie 
v.  Spaulding,  32  Wis.  394.   Where  an 
affidavit  of  publication  of  the  notice 
of  a  tax-sale  is  required  by  statute  to 
be  filed  and  preserved,  it  is  the  only 
evidence  admissible  of  the  facts  re- 
quired to  be  stated  therein,  and  can- 
not be  supplemented  by  parol  evi- 
dence: Rustin  v.  Merchants',  etc.  Co., 
23  Colo.  351.    In  Salinger  v.  Gunn, 
61  Ark.  414,  it  was  held  that  the 
record  which  furnishes  the  evidence 
of  the  amount  of  taxes,  penalty,  and 
costs  for  which  each  parcel  of  land 
is  sold  is  the  clerk's  record  made 
after  the  sale  and  not  that  made  be- 
fore sale;   and  the   showing  made 
by  such  record  cannot  be  contra- 
dicted   by  parol.     And    in    Martin 
v.   Allard,  55  Ark.   218,   parol    evi- 
dence was  not  allowed  to  supply  the 
absence  from  the  record  of  certain  • 
proof  of  publication  —  viz.,  the  cer- 
tificate of  the  clerk  of  the  county 
court  —  which  the  statute  requires 
to  precede  a  sale.     In  Coit  v.  Wells, 
2  Vt.  318,  it  was  decided  that  the 
records  of  the  advertisements  in  the 
case  of  road    taxes    were  not  evi- 
dence at  all  unless  they  contained 
all  the  particulars  required  by  the 
statute.    These  cases,  however,  are 
not  inconsistent    with  a    resort  to 
parol  evidence  as  secondary  to  that 
of  record  when  the  latter  is  lost  oi 
destroyed.    See  McGee  y.  Fleming, 
82  Ala.  276;  Duggan  v.  McCullough, 
27  Colo.  43;  Davis  v.  Harrington,  35 
Kan.  39;  Cooper  v.  Holmes,  71  Md. 
20.    Parol  evidence  is  held  admis- 
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a  lona  fide  purchaser  is  one  who  buys  an  apparently  good  title 
without  notice  of  anything  calculated  to  impair  or  affect  it; 
but  the  tax  purchaser  is  always  deemed  to  have  such  notice 
when  the  record  shows  defects.  He  cannot  shut  his  eyes  to 
what  has  been  recorded  for  the  information  of  all  concerned, 
and,  relying  implicitly  on  the  action  of  the  officers,  assume 
what  they  have  done  is  legal  because  they  have  done  it.  It  is 
indeed  a  presumption  of  law  that  official  duty  is  performed; 
and  this  presumption  stands  f or"*evidence  in  many  cases ;  but 
the  law  never  assumes  the  existence  of  jurisdictional  facts ;  and 
throughout  the  tax  proceedings  the  general  rule  is,  that  the 
taking  of  any  one  important  step  is  a  jurisdictional  prerequi- 
site to  the  next ;  and  it  cannot  therefore  be  assumed,  because 
one  is  shown  to  have  been  taken,  that  the  officer  performed 
his  duty  in  taking  that  which  should  have  preceded  it.1  The 
tax  purchaser  buys,  therefore,  under  the  operation  of  the  rule 
caveat  emptor,1  and  under  common-law  rules  would  get  nothing 
unless  he  got  the  land  itself; 3  but  undoubtedly  he  has  an  equity, 


sible  in  Illinois  to  establish  the  pub- 
lication of  a  list  of  delinquent  lands 
where  the  certificate  of  publication 
which  had  been  filed  was  defective: 
Lingle  v.  Chicago,  173  111.  170;  Mc- 
Chesney  v.  People,  178  III.  452. 

i  Merrill  v.  Shields,  57  Neb.  78. 

2Hussman  v.  Durham,  165  U.  S. 
144;  Martin  v.  Barbour,  34  Fed.  Rep. 
701 ;  Larimer  v.  National  State  Bank, 
11  Colo.  564;  Gage  y.  Eddy,  186  111. 
432;  McWhinney  v.  Indianapolis,  98 
Ind.  182;  State  v.  Casteel,  110  Ind. 
174;  Worley  v.  Cicero,  110  Ind.  208; 
Sullivan  v.  Davis,  29  Kan.  28;  Ham- 
ilton v.  Valiant,  30  Md.  139;  Cros- 
kerry  v.  Busch,  116  Mich.  288;  Pen- 
nock  v.  Douglas  County,  39  Neb.  293; 
Adams  v.  Osgood,  42  Neb.  450;  Nor- 
ris  v.  Burt  County,  56  Neb.  295;  Mc- 
Cague  v.  Omaha,  58  Neb.  37;  Martin 
v.  Kearney  County  (Neb.),  87  N.  W. 
Rep.  351 ;  Perham  v.  Haverhill  Fibre 
Co.,  64  N.  H.  485;  Casselbury  v.  Pis- 
cataway,  43  N.  J.  L.  353;  Tyler  v. 
Cass  County,  1  N.  D.  369;  Lee  v. 
,  Crawford  County  (N.  D.),  88  N.  W. 


Rep.  97;  Hamer  v.  Weber  County,  11 
Utah  1,  16;  Phelps  v.  Tacoma,  15 
Wash.  367.  The  rule  of  caveat  emptor 
applies  as  well  to  sales  under  street 
assessments  as  to  sales  for  taxes  gen- 
erally: Churchman  v.  Indianapolis, 
110  Ind.  259. 

3  In  the  absence  of  an  express  stat- 
ute the  purchaser  at  a  tax-sale  of 
land  cannot  recover  the  money  paid 
by  him  where  the  sale  proves  ineffect- 
ual: Nevada  County  v.  Dickey,  68 
Ark.  160;  Hilgenburg  v.  Marion 
County  Com'rs,  107  Ind.  494;  State 
v.  Casteel,  110  Ind.  174;  Lindsey  v. 
Boone  County,  92  Iowa  86;  Cros- 
kerry  v.  Busch,  116  Mich.  288;  Norris 
v.  Burt  County,  56  Neb.  295;  Martin 
v.  Kearney  County  (Neb.),  87  N.  W. 
Rep.  351;  Tyler  v.  Cass  County,  1 
N.  D.  369;  McCormick  v.  Edwards, 
69  Tex.  106;  Phelps  v.  Tacoma,  15 
Wash.  367.  This  is  so,  even  though 
the  taxes  were  lawfully  assessed  and 
were  paid  by  his  purchase:  McCor- 
mick v.  Edwards,  69  Tex.  106.  Nor, 
in  the  absence  of  statute,  can  the 
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in  the  event  of  his  title  failing,  to  be  reimbursed  for  his  ex- 
penditure,1 and  for  this  the  legislature  in  a  number  of  the  states 
has  deemed  it  proper  to  make  provision.  The  provisions  made 
differ  greatly  and  it  is  impracticable  to  state  them  here.2  Con- 


purchaser  at  a  void  tax-sale  recover 
money  paid  by  him  to  redeem  land 
from  a  former  sale  to  the  state: 
Ibid.  A  tax-purchaser  whose  title 
fails  because  the  collector  failed  to 
give  notice  of  sale  has  no  remedy 
against  the  collector:  Hamilton  v. 
Valiant,  30  Md.  139;  Sullivan  v.  Davis, 
29  Kan.  28;  Casselbury  v.  Piscataway, 
43  N.  J.  L.  353.  Neither  has  he  for 
any  error  or  irregularity  which  de- 
feats his  title  a  remedy  against  the 
town:  Lynde  v.  Melrose,  10  Allen 49. 
And  see  Jenks  v.  Wright,  61  Pa.  St. 
410, 414.  Nor,  unless  the  statute  gives 
it,  can  he  recover  against  a  munici- 
pality for  the  taxes  or  special  assess- 
ments of  which  the  sale  was  made: 
Loomis  v.  Los  Angeles  County,  59 
Cal.  456;  Worley  v.  Cicero,  110  Ind. 
208;  Pennock  v.  Douglas  County,  39 
Neb.  293;  Merrill  v.  Omaha,  39  Neb. 
304;  McCague  v.  Omaha,  58  Neb.  37; 
Budge  v.  Grand  Forks,  1  N.  D.  309; 
American  Inv.  Co.  v.  Beadle  County, 
5  S.  D.  410.  Nor  can  a  tax-purchaser 
whose  title  fails  have  the  defective 
tax  proceedings  corrected  in  equity; 
there  being  no  element  of  contract 
in  the  case  as  between  him  and  the 
land-owner:  Cogburn  v.  Hunt, '56 
Miss.  718.  See  Logansport  v.  Hum  ph- 
rey,  84  Ind.  467;  McWhinney  v.  In- 
dianapolis, 98  Ind.  182.  Lapse  of 
time  will  not  aid  him  unless  he'takes 
possession  under  his  purchase:  Coxe 
v.  Deringer,  78  Pa.  St.  271.  A  special 
agreement  made  by  the  board  of  su- 
pervisors at  the  time  of  a  tax-sale  to 
refund  the  money  if  the  sale  proves 
defective  is  ultra  vires  and  void: 
Hyde  v.  Supervisors,  43  Wis.  129. 

1  Forqueran  v.  Donnally,  7  W.  Va. 
114. 

2  See  Stutsman  County  v.  Wallace, 


142  U.  S.  293,  reversing  Wallace  v. 
Stutsman  County,  6  Dak.  1;  Flint  v. 
Republic  County  Com'rs,  27  Fed. 
Rep.  850;  Hayes  v.  Los  Angeles 
County,  99  Cal.  74;  Hurd  v.  Hamill, 
10  Colo.  174;  Hilgenburg  v.  Marion" 
County  Com'rs,  107  Ind.  494;  State 
v.  Casteel,  110  Ind.  174;  Worley  v. 
Cicero,  110  Ind.  174;  Millikan  v.  La 
Fayette,  118  Ind.  323;  Ball  v.  Barnes, 
123  Ind.  394;  Van  Schaac  v.  Robbins, 

36  Iowa  201;  Ellis  v.  Peck,  45  Iowa 
112;  Bowen  v.  Duffie,  66  Iowa  88; 
Storm  Lake  Bank  v.  Buena  Vista 
County,  66  Iowa  128;  Lindsey  v. 
Boone  County,  92  Iowa  86;  Lonsdale 
v.  Carroll  County,  105  Iowa  452;  Cor- 
bin  v.  Young,  24  Kan.  198 ;  Hoffman  v. 
Groll,35  Kan.  632;  Geer.  v.  Thrasher, 

37  Kan.  657;  Rork  v.  County  Com'rs, 
46  Kan.  175;  Fishel  v.  Mercier, 
37  La.  An.  356;  State  v.  Kannon, 
44  La.  An.  734;  Lynde  v.  Maiden, 
166  Mass.  244;  People  v.  Auditor- 
General,  30  Midi.  12;  Auditor-Gen- 
eral v.  Bay  Supervisors,  106  Mich.  662 ; 
Auditor-General  v.  Patterson,  122 
Mich.  39;  Gurd  v.  Auditor-General, 
122  Mich.  151;  Easton  v.  Hayes,  35 
Minn.  418;  State  v.  Dressel,  38  Minn. 
90;  Corbin  v.  Morrow,  46  Minn.  522; 
State  v.  Bruce,  50  Minn.  491 ;  State 
v.  Olson,  58  Minn.  1 ;  State  v.  Norton, 
59  Minn.  424;  Flanagan  v.  St.  Paul, 
65  Minn.  347;  Wilkinson  County  Su- 
pervisors v.  Fitts,  63  Miss.  600;  Sul- 
livan v.  Donnell,  90  Mo.  278;  Bing- 
ham v.  Delougherty  (Mo.),  13  8.  W. 
Rep.  208;  Gregg  v.  Jesberg,  113  Mo. 
34;  Roberts  v.  Adams  County,  18 
Neb.  471,  20  Neb.  409;  Wilson  v.  But- 
ler County,  26  Neb.  676;  Fuller  v. 
Colfax  County,  33  Neb.  716;  Alex- 
ander v.  Overton,  52  Neb.  283;  Nor- 
ris    v.  Burt   County,  56  Neb.  295: 
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ditions  imposed  by  the  statute  must  be  complied  with  or  no 
right  of  recovery  will  arise.1  "Where  the  statute  provides  for 
refunding  to  a  purchaser  whose  title  fails,  the  right  as  to  exist- 
ing sales  cannot  be  taken  away  by  a  subsequent  statute.2  It 
may  be  added  that  the  proceeding  to  have  the  amount  paid  at 
a  tax-sale  refunded  is  not  judicial  in  its  nature,  and  the  duties 
imposed  by  the  statute  may  be  performed  by  other  than  judi- 
cial officers.3 


Presumptions  of  regularity.  "When  the  tax  purchaser  is 
left  to  make  his  showing,  the  strictness  required  in  the  proof 
may  reasonably  be  made  to  depend,  to  some  extent,  upon  the 
circumstances.    Presumptions  are  indulged  in  every  class  of 


Grant  v.  Bartholemew,  57  Neb.  673, 
58  Neb.  839;  McCague  v.  Omaha,  58 
Neb.  37;  Merrill  v.  Ijames,  58  Neb. 
706:  Martin  v.  Kearney  County  (Neb.), 
87  N.  W.  Rep.  351;  People  v.  Chapin, 
104  N.  Y.  96,  369,  105  N.  Y.  309,  109 
N.  Y.  177;  Clarke  v.  New  York,  111 
N.  Y.  621;  Coffin  v.  Brooklyn,  116  N. 
Y.  159;  McFarlane  v.  Brooklyn,  122 
N.  Y.  585;  Beid  v.  Albany  County 
Supervisors,  128  N.  Y.  364;  People  v. 
Roberts,  151  N.  Y.  540;  Richmond  & 
D.  R  Co.  v.  Reidsville,  109  N.  C.  494; 
Tyler  v.  Cass  County,  1  N.  D.  369; 
Iowa,  etc.  Land  Co.  v.  Barnes 
County,  6  N.  D.  601;  Van  Nest  v. 
Sargent  County.  7  N.  D.  139;  Paine 
v.  Dickey  County.  8  N.  D.  581;  John- 
son v  Stewart,  29  Ohio  St.  498;  Chap- 
man v.  Sollars,  38  Ohio  St.  378;  Erick- 
son  v.  Brookings  County,  3  S.  D.  434, 
Pheips  v.  Tacoma,  15  Wash.  367; 
Gove  v.  Tacoma  (Wash.),  67  Pac. 
Rep.  261;  Edwards  v.  Upham,  93 
Wis.  455;  Pier  v.  Oneida  County,  102 
Wis.  338.  'A  statute  providing  that 
"  taxes  erroneously  assessed  or  ille- 
gally collected  may,  by  the  order  of 
the  board  of  supervisors,  be  refunded 
by  the  county  treasurer"  does  not 
authorize  a  recovery  by  one  who 
has  bought  at  a  tax-sale,  even  though 
the  land  was  not  subject  to  taxation: 
Brooks  v.  Tulare  County,  117   CaL 


465.  By  refunding  subsequent  taxes 
required  to  be  paid  by  a  purchaser 
at  a  tax-sale  the  state  does  not  lose 
its  lien  on  the  property  for  them: 
Auditor-General  v.  Patterson,  122 
Mich.  39.  Nor  does  the  refunding  to 
a  purchaser,  whose  tax-title  has  been 
held  void  preclude  the  subsequent 
collection  of  the  taxes  against  the 
owner:  State  v.  Murphy,  81  Minn. 
254.  A  statute  providing  for  the 
cancellation  of  invalid  tax -sales  and 
the  refunding  to  purchasers  what 
they  have  paid  is  not  for  the  origi- 
nal owner's  benefit,  and  he  cannot 
apply  to  have  the  sale  set  aside: 
People  v.  Roberts,  151  N.  Y.  540,  cit- 
ing People  v.  Chapin,  104  N.  Y.  369. 
That  former  owner  cannot  object  to 
proceedings  to  refund,  see  State  v. 
Dressel,  38  Minn.  90.  As  to  the  lien 
of  a  purchaser  at  a  tax-sale  when 
his  title  fails,  see  the  conclusion  of 
this  chapter;  also  ch.  XV1L 

1  Bingham  v.  Delougherty  (Ma),  13 
S.  W.  Rep.  208,  following  Sullivan  v. 
Donnell,  90  Mo.  278. 

2Corbin  v.  Washington  County 
Com'rs,  3  Fed.  Rep.  356;  Fleming  v. 
Roverud,  30  Minn.  273;  State  v. 
Foley,  30  Minn.  350;  Paine  v.  Dickey 
County,  8  N.  D.  581. 

3  State  v.  Dressel,  38  Minn.  9a 
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proceedings ;  and  in  some  cases  presumptions  may  give  an  effi- 
cient support  to  evidence  which,  without  them,  would  be  insuf- 
ficient to  establish  the  necessary  facts.  Indeed,  in  some  cases 
presumptions  may  supply  links  which  appear  to  be  missing  in 
the  testimony.  It  was  once  said  by  an  eminent  judge  in  a  tax 
case,  that  "  full  evidence  of  every  minute  circumstance  ought 
not,  especially  at  a  distant  day,  to  be  required.  From  the  es- 
tablishment of  some  facts  it  is  possible  that  others  may  be  pre- 
sumed, and  less  than  positive  testimony  may  establish  facts." 1 
Nothing,  under  some  circumstances,  could  be  more  just  or 
reasonable.  But  when  that  "  distant  day  "  arrives,  when  pre- 
sumptions are  relied  upon,  it  will  be  found  necessary  to  ob- 
serve, with  some  circumspection,  what  has  been  the  position 
of  the  parties,  relative  to  the  property  claimed,  from  the  time 
the  sale  was  made.  That  position  may  sometimes  very  rea- 
sonably have  a  controlling  influence.  If  the  tax  purchaser  has 
made  no  claim  under  his  title,  and  has  left  the  original  owner 
to  treat  the  property  as  his  own,  it  is  difficult  to  understand 
on  what  ground  any  presumption  can  be  built  up  in  aid  of  the 
tax-title,  deriving  its  force  from  the  lapse  of  time.  "  The  older 
it  is  without  any  claim  being  made  under  it,  the  weaker  it  is, 
and  the  weaker  are  all  presumptions  in  its  favor." 2  If,  on 
the  other  hand,  he  has  made  claim  in  practical  and  effective 
form  by  taking  possession,  and  especially'  if,  after  the  posses- 
sion was  taken,  the  other  party,  with  full  knowledge  thereof, 
has  neglected  for  any  considerable  period  to  assert  his  own 

i  Marshall,  Ch.  J.,  in  Stead's  Ex'rs  to  raise  a  presumption  that  laws  reg- 

v.  Course,  4  Cranch  403.    See,  to  the  ulating  assessment  and  sale  for  taxes 

same  effect,  Freeman  v.  Thayer,  33  have  been  complied  with,  so  as  to 

Me.  76.    The  fact  that  a  deed  was  supply  the  lack  of  proof  of  the  sher- 

given  may  be  presumed  after  forty  iff's  power  to  convey  legal  title  by 

years'  time,  if  the  known  facts  are  the  deed;  no  proof  being  offered  of 

consistent   with  it:    See    Earley  v.  such  facts  as  would  be  presumed  to 

Euwer,  102  Pa.  St.  338.    Sale  made  be  in  the  custody  of  the  proper  offl- 

in  1843  presumed  to  have  been  regu-  cers  and  departments,  nor  any  evi- 

lar  and  valid  where  the  question  dence  of  the  loss  thereof, 

was  not  raised  until  1890,  no  claim  2  Alexander  v.  Bush,  46  Pa.  St.  62. 

having  since  been  made  by  the  orig-  See,  to  the  same  effect,  Bead  v.  Good- 

inal  owner  or  any  one  claiming  under  year,  17  S.  &  E.  350:  Hole  v.  Ritten- 

him:    Lasher  v.   McCreery,  66  Fed.  house,  19  Pa.  St.  305;  Worthing  v. 

Rep.  834.    It  was  held  in  Talfener  v.  "Webster,  45  Me.  270;  Richardson  v. 

Dillard,'70  Tex.  139,  that  the  mere  Dorr,  5  yt.  9;  Townsend  v.  Downer, 

lapse  of  forty  years  is  not  sufficient  32  Vt.  183. 
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rights,  it  must  be  conceded  that  the  claim  of  the  tax  purchaser 
will  come  before  the  courts  under  circumstances  entitling  it  to 
much  greater  indulgence. 

The  reasons  for  this  are  manifest.  If  one  who  claims  to  have 
title  to  property  shall  lie  by  for  a  long  term  of  years  without 
asserting  it,  while  another  is  in  the  enjoyment  of  that  which, 
if  the  title  is  valid,  should  be  enjoyed  by  himself,  it  is  not  a 
very  violent  presumption  that  his  supineness  is  because  he  is 
well  aware  of  some  defect  which*would  defeat  his  .claim  if.  he 
were  to  assert  it  in  legal  proceedings.  The  longer  he  delays 
the  stronger  this  presumption  becomes;  and  if  the  time  could 
ever  arrive  when,  because  the  claim  is  old,  it  could  be  pre- 
sumed without  defects,  it  is  obvious  that  it  could  only  be  on  an 
indulgence  of  presumptions  that  are  opposed  to  reason.  That 
he  may  lie  by  because  of  defects,  until  the  time  can  arrive 
when,  because  of  his  lying  by,  it  will  be  presumed  that  no 
defects  exist,  and  then  be  put  by  the  law  in  possession  of  that 
which  it  is  inferable  he  did  not  venture  to  demand  before,  be- 
cause he  knew  or  had  reason'  to  believe  the  demand  would  be 
ineffectual,  is  an  absurdity  so  manifest  that  time  need  not  be 
wasted  in  t.he  attempt  to  make  it  appear  more  so. 

It  is  different  when  the  tax  purchaser  has  been  in  possession.1 
That  fact  is  some  evidence  that  he  at  least  believes  his  title  to 
have  validity;  and  if  those  who  might  dispute  it  neglect  to  do 
so,  the  inferences  will  be  more  or  less  strong,  according  to  the 
circumstances,  that  their  action  is  attributable  to  the  belief  that 
a  contest  must  be  ineffectual.  It  is  doubted  if  in  any  case,  on 
common-law  principles,  a  tax-title  could  be  presumed  valid  be- 
fore the  full  period  allowed  by  the  statute  of  limitations  for 
bringing  suit  had  expired.     The  court  of  appeals  of  Virginia 

1  Possession,  recovery  against  the  tax-title,  though  it  may  be  inher- 
grantor  of  defendant  in  trespass,  and  ently  void,  must  be  considered  valid 
payment  of  taxes,  are  evidence  in  until  judicially  investigated  and  pro- 
favor  of  a  tax-deed  thirty  years  old  nounced  null;  and  an  officer  in 
that  asurplus  bond,  the  cost  of  which  making  an  assessment  may  act  upon 
is  recited  in  the  deed,  was  given:  it  as  prirha  facie  validr  Prescott  v. 
Lackawanna  Iron,  etc.  Co.  v.  Fales,  Payne,  44  La.  An.  650.  Validity  of 
55  Pa.  St.  90.  As  to  the  force,  gener-  tax-titles  presumed,  where  no  evi- 
ally,  of  recitals  in  deedswhere  there  dencpastotheir  validity  wasoffered: 
has  been  possession  under  them,  see  Allen  v.  Dayton  Hotel  Co.,  95  Tenn. 
Worthing  v.  Webster,  45  Me.  270.    A  480. 
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decided  at  an  early  day  that  it  could  not  be,1  and  no  satisfac- 
tory reason  has  been  suggested  in  any  quarter  to  cast  a  doubt 
upon  the  correctness  of  this  conclusion.  Still,  presumptions 
may  be  very  forcible  in  some  cases,  where,  on  the  evidence,  it 
is  left  in  doubt  whether  the  tax  proceedings  have  or  have  not 
been  conducted  in  conformity  to  law.  If  possession  has  been 
held  under  them  for  a  considerable  period,  though  it  may  not 
have  been  for  a  length  of  time  sufficient  to  bar  suits  for  the  re- 
covery of  lands,  there  may  reasonably  spring  from  such  posses- 
sion an  inference  in  favor  of  legality,  of  sufficient  force  to  turn 
the  scales  on  any  point  left  in  doubt  on  the  proofs,  and  to  jus- 
tify a  jury,  to  whom  the  case  is  submitted,  in  drawing  the  con- 
clusion which  supports  the  possession.  The  longer  the  possession 
has  continued,  the  stronger  should  be  the  intendments  in  favor 
of  the  title  under  which  it  is  held ;  and  although  these  cannot 
make  valid  that  which  in  itself  is  void,  they  may,  and  should, 
be  allowed  their  weight  when  a  case  is  to  be  determined 
which  the  evidence  has  left  in  doubt.  What  their  weight 
should  be  must  depend  on  the  circumstances;  there  can  be  no 
definite  rule  of  law  on  the  subject  which  can  be  applied  in  all 
cases.2 

1  Allen  v  Smith,  1  Leigh  231,  254.'  that  no  irregularities  in  the  assess- 
The  validity  of  a  tax-sale  is  not  to  be  ment,  process,  or  otherwise  shall  be 
presumed  from  the  mere  deed  of  the  allowed  to  affect  the  title  of  the  pur- 
collector,  unaccompanied  by  extrin-  chaser,  see  Laird  v.  Hiester,  24  Pa.  St. 
sic  evidence  that  the  proceedings  452.  As  to  the  force  of  the  presump- 
were  regular.  Nor,  in  an  action  of  tion  in  favor  of  the  correctness  of 
ejectment,  will  any  presumptions  be  official  action  under  that  statute,  see 
made  in  favor  of  the  validity  of  the  Cuttle  v.  Brock  way,  24  Pa.  St.  145; 
deed,  merely  because  the  party  claim-  Heft  v.  Gephart,  65  Pa.  St.  510.  In 
ing  it  proves  a  possession  adverse  to  Schoff  v.  Gould,  52  N.  H.  512,  the  tax 
the  title  of  another  party,  but  for  a  proceedings  depended  on  the  vote  of 
period  short  of  the  statute  of  limita-  a  meeting,  and  the  question  was 
tions:  Townsend  v.  Downer,  32  Vt.  made  upon  proof  of  the  warrant  for 
183.  holding  it.     The  court  says:  "The 

2  Five  years'  possession  does  not  meeting  was  held  in  March,  1841, — 
warrant  a  finding  in  favor  of  the  more  than  thirty  years  ago, —  and 
regularity  of  proceedings,  when  their  officers  were  chosen  who  acted  as 
correctness  is  not  shown  by  the  evi-  such,  and  the  jury  might  have  pre- 
dence:  Phillips  v.  Sherman,  61  Me.  sumed  that  the  warrant  remained 
548.  See  Pejepscut  Proprietors  v.  posted  the  requisite  time.  See  Bishop 
Ransom,  14  Mass.  145.  As  to  what  v.Cone, 8 N.EL 513; Northwood v. Bar- 
will  be  overlooked  in  Pennsylvania  rington,  9  N.  H.  373;  Petersborough 
under  the   statute  which  declares  v.  Lancaster,  14  N.  H.  372;  School 
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Presumptions  could  in  no  case  supply  the  want  of  a  record 
when  the  law  requires  one,  and  it  has  never  been  made;  neither 
can  they  hglp  out  a  record  which  is  so  defective  as  not  to  an- 
swer the  requirementsNof  the  law.1  But  when  it  has  been  once 
made  to  appear  that  a  record  has  existed  which  is  now  lost  or 
destroyed,  presumptions  may  justly  be  allowed  great  weight 
in  support  of  the  secondary  evidence,  in  proof  of  the  contents 
of  the  record,,  and  that  it  was  in  compliance  with  the  law.2 


District  v.  Bragdon,  23  N.  H.  514  In 
Cavis  v.  Robertson,  9  N.  EL  524,  it 
was  held  that  this  rule  did  not  apply 
where  the  facts  were  recent  and  the 
records  might  be  amended,  but  would 
apply  where,  from  the  lapse  of  time, 
it  may  be  presumed  that  the  officers 
who  made  the  records  are  no  longer 
living,  or  have  ho  recollection  of  the 
facts.  It  does  not  appear  that  the 
officers  who  made  the  records  are 
dead,  butitisa  fair  presumption  that 
they  have  lost  recollection  of  the  fact 
that  the  notice  remained  posted." 
A  tax-deed  coupled  with  possession 
may  be  sufficient  to  preclude  mere 
trespassers  from  contesting  the  right 
to  possession:  Van  Auken  v.  Monroe, 
38  Mich.  725.  The  presumption 
under  the  North  Carolina  statute 
that  at  a  sale  for  taxes  the  sheriff 
complies  with  all  the  requirements 
of  the  law,  arises  only  after  a  deed 
has  been  executed  by  him:  Tucker 
v.  Tucker,  110  N.  C.  333.  Where 
an  officer  empowered  to  do  so  has 
changed  the  descriptions  of  prop- 
erty in  the  assessment  book,  and  the 
change  has  been  followed  in  subse- 
quent proceedings,  the  presumption 
must  ba  that  the  officer's'  act  was 
warranted:  Beeson  v.  Johns,  59  Iowa 
166.  The  following  cases  are  impor- 
tant as  showing  what,  under  their 
varying  circumstances,  was  held 
sufficient  evidence  of  an  assessment: 
Bratton  v.  Mitchell,  7  W.  &  S.  259; 
Crum  v.  Burke,  25  Pa.  St.  377,  381; 
Heft  v.  Gephart,  65  Pa.  St.  510;  Mc- 
Dermott  v.  Hoffman,  70  Pa.  St.  31; 


McReynolds  v.  Longenberger,  57  Pa. 
St.  13;  Pittsfield  v.  Barnstead,  40 
N.  H.  477.  The  sale-book  does  not 
prove  an  assessment:  Bratton  v. 
Mitchell,  1  W.  &  &  310.  Neither  do 
the  recitals  in  the  tax-warrant :  Hof- 
fer  v.  Matteson's  Ex'rs,  16  N.  J.  Eq. 
382.  Where  a  statute  provides  that 
in  the  town  clerk's  absence  a  justice 
of  the  peace  may  take  his  place  in 
certain  tax  proceedings,  there  can  be 
no  presumption  that  the  justice 
failed  to  make  any  necessary  qualifi- 
cation :  First  Nat.  Bank  v.  St.  Joseph, 
46  Mich.  526.  As  to  the  requisites,  in 
general,  of  a  valid  sale,  see  Fischel  v. 
Mercier,  32  La.  An.  704;  Virden  v. 
Bowers,  55  Miss.  1 ;  Coleman  v.  Shat- 
tuck,  62  N.  Y.  348. 

1  Porter  v.  Byrne,  10  Ind.  146; 
Moser  v.  White,  29  Mich.  59;  Mills  v. 
Richland  T'p,  72  Mich.  100;  Harding 
v.  Bader,  75  Mich.  316;  Muskegon  v. 
Martin  Lumber  Co.,  86  Mich.x  625; 
Kellogg  v.  McLaughlin,  8 ,  Ohio  114; 
Coit  v.  Wells,  2  Vt  318;  Capron  v. 
Raistrick,  44  Vt.  515. 

2  Where  a  record  is  not  found  in 
the  proper  office,  and  it  is  not  shown 
that  one  ever  was  in  existence,  there 
is  at  the  common  law  no  presump- 
tion that  one  was  made:  Hall  v. 
Kellogg.  16  Mich.  135.  See  Gibson 
v.  Bailey,  9  N.  H  168;  Cavis  v.  Rob- 
ertson, 9  N.  H.  524;  Cass  v.  Bellows, 
31  N.  H.  501.  But  this  rule  may  be 
changed  by  statute:  Redding  v. 
Lamb,  81  Mich.  318;  Benedict  v.  Au- 
ditor-General, 104  Mich.  269.  And  it 
is  held  in  Arkansas  that  the  fact 
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Special  authority  to  sell.  The  various  proceedings  which 
usually  are  required  to  precede  a  sale  of  the  lands  have  been 
successively  mentioned.  Whether,  when  these  have  been  taken, 
the  officer  will  require  any  special  warrant  or  process  as  his 
authority  for  proceeding  to  a  sale,  must  depend  upon  whether 
something  of  that  nature  is  provided  for  by  law.  In  some  of 
the  states  a  list  of  delinquent  lands  is  made  ouf  and  properly 
certified  by  the  state  auditor,  or  some  other  designated  officer 
of  the  state,  to  whom  the  returns  of  delinquent  taxes  have  been 
made,  and  this  list  is  transmitted  to  the  county  or  township 
official  who  by  law  is  intrusted  with  the  duty  of  making  sales, 
and  constitutes  his  warrant  for  doing  so.  In  other  states  the 
•  statutes  make  other  special  provisions  for  the  purpose.  "What- 
ever list,  certificate,  or  warrant  is  prescribed  by  the  statute  is 
to  be  looked  upon  as  in  the  nature  of  process,  and  it  is  indis- 
pensable that  the  officer  should  have  it  before  taking  any  steps 
towards  making  a  sale.1  And  in  all  his  action  he  must  keep 
within  the  command  of  his  warrant  and  of  the  law;  for  his 
authority  will  fail  to  support  him  when  he  fails  to  observe  it.2 


that  an  assessment  roll  cannot  be 
found  in  the  office  where  the  law  re- 
quires it  to  be  kept  does  not  estab- 
lish the  fact  that  it  was  not  regu- 
larly filed  there:  Jayner  v.  Harrison. 
56  Ark.  276.  In  an  action  to  enforce 
a  tax-title  it  will  be  presumed  that  a 
tax-roll  was  filed  with  the  clerk  of 
the  court  in  the  time  prescribed  by 
law,  when  the  evidence  does  not 
show  the  contrary:  Gwynn  v.  Rich- 
ardson, 65  Miss.  222.  And-  in  Cook  v. 
Schroeder  Lumber  Co.  (Minn.),,  88 
N.  W.  Rep.  971,  the  fact  that  no  affi- 
davit of  the  posting  of  notice  of  a 
tax-sale  was  found  with  the  files  and 
records  was  held  not  to  be  evidence 
-rebutting  the  recitals  of  the  tax-cer- 
tificate that  the  notice  was  duly 
given.- 

i  Martin  v.  Barbour,  140  U.  S.  634: 
Miner  v.  McLean,  4  McLean1 138;  Gos- 
sett  v.  Kent,  19  Ark.  602;  Martin  v. 
Allard,  55  Ark.  218;  Highlands  v. 
Johnson,  24  Colo.  371;  Neff  v.  Smyth, 
111  111.  100;  Bell  v.  Johnson,  111  111. 


374;  Ogden  v.  Bemis,  125  111.  105; 
Ames  v.  Sankey,  128  111.  523;  Peo- 
ple v.  Henckler,  137  111.  580;  Glos  v. 
Randolph,  138  III.  268;  Kepley  v. 
Fouke,  187  111.  162;  Sankey  v.  Seipp, 
27  111.  App.  299;  Langohr  v.  Smith, 
81  Ind.  495;  Trainor's  Succession,  27 
La.  An.  150;  Kipp  v.  Collins,  33  Minn. 
394;  Homer  v.  Cilley,  14  N.  H.  85; 
Kelly  v.  Craig,  5  Ired.  129;  Hannel 
v.  Smith,  15  Ohio  134;  Morrow  v. 
Smith  (Okl.),  61  Pac.  Rep.  366.  Where 
an  auditor  certifies  for  sale  land  de- 
linquent for  taxes  to  the  sheriff  of  a 
county  in  which  such  land  was  not 
situated  at  the  time  of  the  certifi- 
cate, a  sale  and  subsequent  deed  are 
void:  White  v.  Wilkinson  (W.  Va.), 
41  S.  E.  Rep.  136.  See  Collins  v. 
Storm,  75  Iowa  36. 

2  A  statute  authorizing  a  tax-col- 
lector to  sell  property  sold  or  for- 
feited to  the  state  does  not  empower 
him  to  sell  a  delinquent  taxpayer's 
property  in  satisfaction  of  taxes  due 
the  state:  Prescott  v.  Payne,  44  La. 
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If  a  special  demand  for'the  tax  is  required  to  be  made  before 
a  sale,  such  demand  must  be  made  to  appear  or  a  sale  will  be 
invalid.1 

Notice  of  sale.  The  first  proceeding  usually  required  of 
the  officer  who  is  to  make  sale  is,  that  he  shall  give  public 
notice  of  his  intention  to  do  so.2  Under  different  statutes  notices 
in  various  forms  are  required,  as  may  be  thought  most  suitable 
to  the  case.  If  the  statute  fails  to  specify  the  character  of  the 
notice,  doubtless  one  in  writing  must  be  intended ; 3  but  a  pro- 
vision so  indefinite  will  not  often  be  met  with.  Unusual  care 
is  required  in  obeying  the  directions  of  the  statute  regarding 
notice,  as  no  one  who  is  entitled  to  notice  can  be  bound  by  a 
sale  which  has  been  ,made  without  it.  There  is  no  constitu- 
tional provision  entitling  one  to  notice  in  a  particular  mode; 
what  the  statute  has  made  sufficient  must  be  deemed  so.  In 
the  case  of  residents,  personal  notice  is  sometimes  provided 
for ; 4  but  for  non-residents  or  unknown  owners,  a  notice  pub- 


An.  650.  A  sale  of  unseated  or  unim- 
proved land  as  seated  or  improved  is 
void,' and  passes  no  title  to  the  pur- 
chaser: Preswiok  v.  McGrew,  107  Pa. 
St.  43;  Holloway  v.  Jones,  143  Pa.  St. 
564  Where,  by  the  statute,  the  pro- 
ceedings in  the  case  of  non-residents 
differ  from  those  in  the  case  of  resi- 
dents, the  subsequent  proceedings 
will  be  invalid  unless  they  follow  the 
assessment:  Merrick  v.  Hutt,  15  Ark. 
331;  Kinsworthy  v.  Mitchell,  21  Ark. 
145;  McDermott  v.  Scully,  27  Ark. 
226;  Garabaldi  v.  Jenkins,  27  Ark.  453. 

1  Lathrop  v.  Hawley,  50  Iowa  39. 

2  Notice  is  not  required  of  a  private 
sale  of  lands  previously  noticed  for 
public  sale  at  which  they  were  not 
sold:  Newton  v.  Raper,  150  Ind.  630. 

3  Pearson  v.  Lovejoy,  53  Barb.  407- 

4  Leaving  notice  at  one's  domicile 
is  not  personal  service:  Peyrie  v. 
Schreiber,  66  Mo.  38.  Notice  should 
be  given  to  the  present  owner,  and 
not  to'  a  former  one  to  whom  the 
property  may  have  been  assessed: 
Adolph  v.  Richardson,  52  La.  An.  1156; 


Geddes  v.  Cunningham,  104  La.  An. 
306.  Under  a  statute  requiring  no- 
tice to  be  served  on  the  owner  or  his 
agent,  or  left  at  his  residence,  a  no- 
tice addressed  to  his  estate  and  left 
at  his  former  residence,  he  being 
dead,  his  estate  settled,  and  the  land 
in  possession  of  his  heir's  vendees, 
confers  no  jurisdiction  to  order  a 
sale:  Carlisle  v.  Watts,  78  Ala.  486. 
See  Hoyle  v.  Southern  Athletic  Club, 
48  La.  An.  879;  Genella  v.  Vincent,  50 
La.  An.  956;  Benzinger  v.  Gies,  87 
Md.  704.  Necessity  of  showing  search 
for  owner,  his  heirs,  or  persons  in  ad- 
verse possession:  Morse  v.  South,  80 
Fed.  Rep.  206.  The  owner  of  land  at 
the  time  the  assessment  is  made  is 
the  person  to  whom,  under  the  New 
Jersey  statute,  a1  copy  of  the  notice 
of  sale  should  be  mailed:  Jones  v. 
Landis  T'p,  50  N.  J.  L.  374.  Where 
two  or  more  persons  own  land  in 
common,  and  the  statute  requires  no- 
tice to  owners,  if  one  is  omitted  a 
sale  is  void:  Howze  v.  Dew,  90  Ala. 
178;  Thurston  v.  Miller,  10  R.  L  358. 
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lished  in  a  newspaper  is  generally  all  that  is  prescribed.1 
Sometimes  the  published  notice  is  all  that  is  made  requisite 
even  in  the  case  of  residents,2  while  other  statutes  direct  that 
the  tax-list  shall  be  kept  posted  in  some  public  place  or  places 
for  a  certain  period.8  Whatever  the  provision  is,  it  must  be 
complied  with  strictly.4    This  is  one  of  the  most  important  of 


A  lessee  under  a  lease  for  ninty-nine 
years  is  a  proper  person  on  whom 
tax-bills  and  notices  of  sale  should  be 
served:  Textor  v. Shipley,  86  Md.  424. 
In  North  Carolina,  prior  to  the  act 
of  1891,  the  mortgagee  as  the  legal 
owner  of  the  land  was  entitled  to  the 
notice  of  sale  required  to  be  given  to 
the  owner:  Whitehurst  v.  Gaskill,  68 
N.  C.  449:  Hill  v.  Nicholson,  92  N.  C. 
24.  See  Woody  v.  Jones,  113  N.  C. 
253. 

1  The  owner  of  unseated  lands  is 
only  entitled  to  such  notice  as  the 
statute  shall  provide  for,  and  he  must 
at  his  peril  take  notice  of  the  tax  pro- 
ceedings: Cuttle  v.  Brockway,  32  Pa. 
St.  45.  Under  a  statute  providing 
•that  notice  to  delinquent  taxpayers 
may  be  served  by  publication  on  "  un- 
known owners,"  such  an  owner  is 
one  who  has  no  agent  to  represent 
him,  and  whose  place  of  business,  res- 
idence, and  postoffice  address  are  not 
known  to  the  tax-collector:  Webre 
v.  Lutcher,  55  La.  An.  574.  See  Mc- 
Phee  v.  Constable,  77  Ga.  772.  Where 
the  collector  certifies  that  he  ad- 
dressed the  notice  to  the  delinquent 
non-resident  taxpayer  to  a  certain 
postoffice,  it  may  be  shown  that  such 
postoffice  was  not  at  his  residence: 
Montgomery  v.  Marydale,  etc.  Co.,  46 
La.  An.  403. 

2  The  legislature  has  power  to  de- 
termine what  shall  be  sufficient  to 
bring  parties  into  court  in  tax  cases, 
and  if  a  published  notice  is  provided 
for  and  given,  that  is  sufficient:  New 
Orleans  v.  Cordeviolle,  10  La.  An.  732; 
Drainage  Co.  Cases,  11  La.  An.  338. 
And  a  sale  of  land,  for  delinquent 
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taxes  on  notice  by  advertisement 
under  the  statute  of  1884  passes  the 
delinquent's  title  whether  he  is  a 
resident  or  not,  if  the  assessment  is 
valid:  In  re  Lake,  40  La.  An.  142;  In 
re  Douglas,  41  La.  An.  765;  Hender- 
son v.  Ellerman,  47  La.  An.  306.  See 
State  Tax-Law  Cases,  54  Mich.  350. 
Publication  of  notice  of  sale  held  to 
satisfy  the  Iowa  code:  Davis  v.  Ma- 
goun,  109  Iowa  308. 

3  Tax-collector  need  not  post  the 
notices  himself,  but  may  do  so  by 
deputy:  Lynch  v.  Donnell,  104  Mo. 
519.  Posting  in  "  the  four  most  pub- 
lic places  "  in  a  city:  Ibid.  A  statu- 
tory requirement  that  notice  beset 
up  "  at  the  most  public  places  in  the 
county"  means  at  more  than  one  pub- 
lic place:  County  Com'rs  v.  Clarke, 
36  Md.  206.  Under  a  requirement 
that  notice  be  posted  "  at  least  three 
weeks  before  the  sale,"  it  is  enough 
for  the  certificate  to  show  that  the 
notices  were  posted  three  weeks  be- 
fore the  sale,  and  it  need  not  show 
that  they  remained  posted  for  three 
weeks:  Lynch  v.  Donnell,  supra. 

i  Richardson  v.  Simpson,  82  Md. 
159;  Baumgardner  v.  Fowler,  82  Md. 
631;  Fleischauer  v.  Hoboken,  40  N. 
J.  L  374;  Woodbridge  v.  Allen,  44 
N.  J.  L  262;  Jones  v.  Landis  T'p,  50 
N.  J.  L  374;  Black  well  v.  First  Nat. 
Bank  (N.  M.),  63  Pac.  Rep.  43.  No- 
tice sufficient  if  it  conforms  to  state 
revenue  law:  In  re  New  Orleans,  51 
La.  An.  792.  Notice  of  tax-sale  held 
sufficiently  to  specify  the  way  in 
which  the  judgment  was  entered 
and  in  which  the  sale-  was  to  be 
made*    Towle  v.  St.  Paul  Perm.  L. 
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all  the  safeguards  that  have  been  deemed  necessary  to  protect 
the  interests  of  persons  taxed,  and  nothing  can  be  substituted 
for  it  or  excuse  the  failure  to  give  it.1  The  notice  being  a  pre- 
requisite to  the  officer's  authority,  the  fact  that  in  the  partic- 
ular case  it  can  be  shown  that  the  party  concerned  was  fully 
aware  of  the  proceedings  will  be  of  no  avail  in  supporting 
them.    He  is  under  no  obligation  to  take  notice-  of  the  pro- 


Co.  (Minn.),  86  N.  W.  Rep.  781.  No- 
tice' held  to  be  signed  properly  by 
the  auditor:  Ibid.  As  to  the  requi- 
sites of  notice  in  general,  see  Tolman 
v.  Hobbs,  68  Me.  316;  Taft  v.  Barrett, 
58  N.  H.  447;  Hart  v.  Smith,  44  Wis. 
213.  Mr.  Blackwell  says:  "Where 
the  form  is  prescribed  by  the  statute, 
that  form  must  be  strictly  and  lit- 
erally followed;  the  court  will  not 
admit  the  substitution  of  a  different 
one:"  Blackw.  on  Tax  Titles,  323. 
True,  if  it  is  different  in  substance; 
but  to  say  that  the  statutory  form 
must  be  followed  literally  is  stating 
a  rule  of  compliance  stricter  than 
the  authorities  justify. 

1  Washington  v.  Pratt,  8  Wheat. 
681;  Early  v.  Doe,  16  How.  610;  Lyon 
v.  Alley,  130  U.  S.  177;  Martin  v. 
Barbour,  34  Fed.  Eep.  701;  Johnson 
v.  Harper,  107  Ala.  706;  McKinnon 
v.  Mixon,  128  Ala.  612;  Daniel  v.  Tay- 
lor, 33  Fla.  636;  Langlois  v.  Stewart, 
156  111.  609;  Gage  v.  People,  188  I1L 
192;  Mc  Williams  v.  Michel,  43  La. 
An.  984;  Norres  v.  Hays,  44  La.  An. 
907;  Concordia  Parish  v.  Bertron,  46 
La.  An.  356;  Montgomery  v.  Mary- 
dale,  etc.  Co.,  46  La.  An.  403;  Kohl- 
man  v.  Glaudi,  52  La.  An.  700;  Well- 
man  v.  Willis,  52  La  An.  1445;  Tensas 
Delta  Land  Co.  v.  Sholars,  105  La. 
An.  357;  Foreman  v.  Hinchcliffe  (La.), 
30  South.  Rep.  762;  Moulton  v.  Blais- 
dell,  24  Me.  283;  Flint  v.  Sawyer,  30 
Me.  226;  Hill  v.  Mason,  38  Me.  461; 
Baumgardner  v.  Fowler,  82  Md.  631; 
Alexander  v.  Pitts,  7  Cush.  503;  Prin- 
dle  v.  Campbell,  9  Minn.  212;  McCord 
t.  Sullivan  (Minn.),  88  N.  W.  Rep. 


*89;  Blalock  v.  Gaddis,  33  Miss.  452; 
Reeds  v.  Morton,  9  Mo.  868;  Large 
v.  Fisher,  49  Mo.  307;  Mowry  v. 
Blandin,  68  N.  H.  3;  Bush  v.  Da- 
vison, 16  Wend.  550;  Franklin  v. 
Pearsall,  53  K.  Y.  Super.  Ct.  271;  Hill 
v.  Nicholson,  92  N.  C.  624;  Roberts 
v.  First  Nat.  Bank,  8  N.  D.  504; 
Sweigle  v.  Gates  (N.  D.),  84  N.  W. 
Rep.  481;  Dever  v.  Cornwell  (N.  D), , 
86  N.  W.  Rep.  227;  .  Jenks  v.  Wright, 
61  Pa.  St.  410;  Bean  v.  Brown  wood, 
91  Tex.  684;  Olsen  v.  Bagley,  10  Utah 
492;  Ramsey  v.  Hommel,  68  Wis.  12. 
Posting  notice  cannot  be  omitted 
when  required  by  statute:  Baum- 
gardner v.  Fowler,  82  Md.  631;  Olson 
v.  Phillips,  80  Minn.  339;  McCord  v. 
Sullivan  (Minn.)j  88  N.  W.  Rep.  989; 
Blackwell  v.  First  Nat.  Bank  (N.  M.), 
63  Pac.  Rep.  43;  Yenda,  v.  Wheeler, 
9  Tex.  408;  Iverslie  v.  Spaulding,  32 
Wis.  394;  Morrow  v.  Lander,  77  Wis. 
77.  See  Clark  v.  Rowan,  53  Ala.  400; 
Himmelman  v.  Cahn,  49  Cal.  285; 
Brooks  v.  Satterlee,  49  Cal.  289;  Pitts 
v.  Booth,  15  Tex.  453.  Notice  of  as- 
sessment is  not  notice  of  delinquency 
and  of  intent  to  stell  the  property  for 
failure  to  pay  the  tax:  Genella  v. 
Vincent,  50  La.  An.  956,  A  written 
notice  will  not  answer  where  a 
printed  notice  is  required  by  statute : 
Lagrove  v.  Rains,  48  Mo.  536.  Want 
of  notice  is  not  cured  by  prescrip- 
tion: Concordia  Parish  v.  Bertron, 
46  La.  An.  356;  Montgomery  v.  Mary- 
dale,  etc.  Co.,  46  La..  An.  403.  Nor 
can  it  be  validated  by  subsequent  leg- 
islation: McCord  v.  Sullivan  (Minn.), 
88  N.  W.  Rep.  989. 
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ceedings  unless  notified.1  Mere  informalities  or  unimportant 
variances  in  an  attempt  to  comply  with  the  law  may  not  be 
fatal,2  but  variance  in  substance  cannot  be  overlooked.3 

It  may  be  useful  to  notice  some  of  the  cases  on  the  subject. 
Where  the  statute  required  the  notice  to  contain  a  particular 
statement  of  the  taxes  on  the  lot,  a  notice  not  containing  it 
was  held  void.4  So  where  the  notice'  was  for  less  than  the 
statutory  time,  though  but  for  a  single  day,  the  proceeding  was 
held  to  be  as  defective  as  if  no  notice  at  all  had  been  given.5 


1  One,  whose  land  was  sold  at  a  tax- 
sale  without  serving  the  statutory 
notice  was  held  not  estopped  from 
asking  that  the  sale  he  set  aside  by 
the  fact  that  he  gave  notice  at  the 
sale  to  the  purchaser  that  the  latter 
would  buy  a  lawsuit:  Bean  v.  Brown- 
wood,  91  Tex.  684. 

2  See  Stout  v.  Coates,  35  Kan.  362; 
Kane  v.  Brooklyn,  114  N.  Y.  586.  Un- 
der the  Mississippi  statute  it  seems 
that  defects  in  the  notice  will  not 
invalidate  the  sale:  Virden  v.  Bowers, 
55  Miss.  1.  In  a  statute  providing 
that  no  irregularity  or  informality  in 
the  advertisement  shall  affect  the 
legality  of  the  sale  or  the  4itle  cov- 
ered by  the  treasurer's  deed,  the 
word  "  advertisement "  includes  the 
posting  as  well  as  publication  of  the 
notice  and  is  available  to  one  holding 
merely  a  certificate  of  sale:  Davis  v. 
Magoun,  109  Iowa  308.  The  publica- 
tion of  notice  of  sale  is  not  invalid 
because  embraced  in  an  advertise- 
ment with  other  judgment  notices  of 
tax-sale  of  different  lots:  London, 
etc.  Co.  v.  Gibson,  77  Minn.  394.  An 
erroneous  statement  of  the  time  to 
redeem,  not  being  required  by  the 
statute,  will  not  invalidate  the  sale: 
Ex  parte  Tax  Sale,  42  Md.  196.  Fail- 
ure to  deliver  notice  of  sale  to  the 
printer  until  after  the  day  specified 
in  the  statute  is  not  such  a  defect  as 
a  retrospective  statute  cannot  cure: 
Ensign  v.  Barse,  107  N.  Y.  329.  The 
New  Jersey  statute  validating  tax- 


sales  in  certain  cases  cannot  remedy 
defects  in  notices  of  sale  for  taxes: 
Jones  v.  Landis  T'p,  50  N.  J.  L.  374. 
In  Louisiana  want  of  thirty  full 
days'  advertisement  of  a  tax-sale  is 
an  informality  that  is  prescribed  in 
five  years:  Robinson  v.  Williams,  45 
La.  An.  485. 

3  Morris  v.  St.  Louis  Nat.  Bank,  17 
Colo.  231;  Hafey  v.  Bronson,  33  Kan. 
598;  Hoffman  v.  Groll,  35  Kan.  652; 
Richardson  v.  Simpson,  82  Md.  159. 

4  Washington  v.  Pratt,  8  Wheat. 
681.  See  Jenks  v.  Wright,  61  Pa.  St. 
410.  As  to  statement  of  amount  of 
taxes,  see,  also,  ante,  p.  888. 

5  State  v.  Newark,  36  N.  J.  L.  288. 
See  Townsend  v.  Martin,  55  Ark.  192; 
Martin  v.  McDiarmid,  55  Ark.  213; 
Caston  v.  Caston,  60  Miss.  475.  A  sim- 
ilar ruling  was  made  in  Pope  v. 
Headon,  5  Ala.  433.  And  see  Elliott 
v.  Eddins,  24  Ala.  508;  Flint  v.  Saw- 
yer, 30  Me.  226;  Hobbs  v.  Clements, 
32  Me.  67.  A  week  is  a  fixed  period 
of  seven  days,  and  a  statute  requir- 
ing an  advertisement  of  a  tax-sale  to 
be  made  once  a  week  for  thirty  days 
does  not  require  it  to  be  made  on  the 
same  day  of  each  week:  In  re  New 
Orleans,  52  La.  An.  1073;  Hansen  v. 
Mauberret,  52  La.  An.  1565.  To  the 
same  effect,  Wood  v.  Knapp,  100 
N.  Y.  109.  As  to  what  is  a  publica- 
tion three  times  for  three  successive 
weeks,  see  Andrews  v.  People,  83  I1L 
529,  84111.  28;  Rickets  v.  Hyde  Park, 
85  111.  110.    Publication  once  in  each 
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So  where  the  notice  was  required  to  be  published  for  a  certain 
time  in  the  office  of  the  state  printer,  and  the  publication  was 


week  for  four  successive  weeks: 
Ramsey  v.  Hammel,  68  Wis.  12; 
Morris  v.  Carmichael,  68  Wis.  133, 
see  Bentley  v.  Shingler,  111  Ga.  780; 
Textor  v.  Shipley,  86  Md.  424;  Mun- 
roe  v.  Winegar  (Mich.),  87  N.  W.  Rep. 
396.  Twelve  weeks'  notice  of  sale 
requires  eighty-four  full  days:  Early 
v.  Doe,  16  How.  610.  As  to  what  is 
a  publication  for  three  weeks,  see 
Loughridge  v.  Huntington,  56  Ind. 
253.  Advertisement  "  weekly  for 
two  weeks: "  Ebaugh  v.  Mullinax,  40 
S.  0.  244.  Under  a  statute  requiring 
notice  to  be  published  "  weekly  for 
two  weeks "  between  certain  dates, 
two  weeks  must,  elapse  between  the 
first  publication  and  the  later  of  the 
specified  dates:  Martin  v.  Barbour, 
34  Fed.  Rep.  701.  Where  a  statute 
requires  four  successive  weeks'  pub- 
lication, it  means  twenty-eight  days 
excluding  the  first  day  and  includ- 
ing the dayof  sale:  O'Hara  v.  Parker, 
27  Or.  156.  Under  a  requirement 
that  notice  be  published  "once  in 
each  of  two  successive  weeks,  the 
last  publication  to  be  not  less  than 
ten  days  before  the  day  of  sale,  no- 
tice on  the  2d  and  9th  of  the  month 
of  a  sale  on  the  26th  suffices:  Kipp 
v.  Collins,  33  Minn.  394.  "Once  a 
week  for  three  consecutive  weeks 
preceding  the  sale  "  means  that  the 
publication  must  continue  for.  three 
full  weeks  of  seven  days  each,  a  total 
period  of  twenty-one  days  preceding 
the  sale:  Dever  v.  Corn  well  (N.  D.), 
86  N.  W.  Rep.  227.  Publication  for  "  at 
least  three  weeks  "  with  notice  that 
lands  will  be  sold  on  the  "  Monday 
next  succeeding  "  said  three  weeks: 
Boehm  v.  Porter,  54  Ark.  665.  A 
statute  requiring  publication  for 
three  successive  weeks,  at  least  six 
weeks  before  sale,  requires  the  last 
publication  to  be  at  least  six  weeks 


before  the  sale:  Mo  wry/  v.  Blandin,  64 
N.  H.  3.  Under  a  requirement  that 
the  notice  shall  state  that  the  sale 
shall  take  place  "  not  less  than  thirty 
days  after  the  first  ,  publication 
thereof,"  a  notice  published  March 
45th  authorizes  a  sale  April  14th: 
Kane  v.  Brooklyn,  114  N.  Y.  586.  A 
notice  published  February  11th  for  a 
sale  March  3d  is  a  twenty-day  notice: 
Carpenter  v.  Shinners.  108  Cal.  359. 
Where  the  law  requires  advertise- 
ment for  thirty  days,  an  advertise- 
ment once  a  week  for  four  weeks  is 
bad:  Rish  v.  Ivey,  76  Ga.  738.  Yet 
one  insertion  of  the  advertisement 
in  each  calendar  week  during  the 
period  of  thirty  days  immediately 
preceding  the  day  of  sale  will  suf- 
fice if  the  first  insertion  appeared  at 
least  thirty  days  before  the  sale. 
Where  notice  is  required  to  be  for 
ten  days,  Sundays  excepted,  and  it  is 
omitted  two  days,  not  Sundays,  it  is 
void:  Haskell  v.  Bartlett,  34  Cal.  281. 
So  if  it  be  omitted  one  week-day  and 
published  "Sunday:  San  Francisco  v. 
McCain,  50  Cal.  210;  People  v.  Mc- 
Cain, 51  Cal.  360.  If  the  last  of  the 
number  of  days  prescribed  should  be 
Sunday,  the  notice  should  be  pub- 
lished Monday:  Alameda,  etc  Co.  v. 
Huff,  57  Cal.  331.  See  Falch  v.  Peo- 
ple, 8  111.  App.  351.  See,  further,  as 
to  time  of  publication:  Moore  v. 
Brown,  4  McLean  211,  11  How.  414; 
Clarke  v.  Rowan,  53  Ala.  400;  Pen- 
nell  v.  Monroe,  30  Ark.  661;  Dubuque 
v.  Wooton,  28  Iowa  571 ;  Renshaw  v. 
Imboden,  31  La.  An.  661;  United 
Copper  Mining,  etc.  Co.  v.  Franks,  85 
Me.  321;  Steuart  v.  Meyer,  54  Md. 
454;  Cass  v.  Bellows,  31  N.  H.  501; 
Westbrook  v.  Willey,  47  N.  Y.  457; 
Kellogg  v.  McLaughlin,  8  Ohio  114; 
Eaton  v.  Lyman,  33  Wis.  34;  Hilgers 
v.  Quinney,  51  Wis.  62. 
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duly  begun,  but  before  completion  tbe  paper  ceased  to  be  that 
of  the  state  printer,  it  was  held  insufficient.1  So  a  notice  is 
defective  if  the  collector  in  appending  his  name  fails  to  add 
his  name  of  office,  so  that  it  does  not  appear  to  be  official ; 2  or 
if  given  before  the  person  has  in  fact  been  sworn  into  office;8 
or  if  delayed  after  the  time  prescribed  by  law  for  its  publica- 
tion.4 And  the  notice  is  bad  if  it  differs  from  the  assessment 
in  giving  the  name  of  the  person  to  whom  the  land  is  taxed ; B 
or  if  it  fails  to  give  the  name  of  the  person  taxed  when  the 
statute  requires  it ; 6  or  if  the  description  of  the  land  is  insuffi- 


iBussey  v.  Leavitt,  12  Me.  378. 
Compare  Pope  v.  Headon,  5  Ala.  433; 
Lyon  v.  Hunt,  11  Ala.  295;  Cam- 
bridge v.  Chandler,  6  N.  H.  271 ;  Sharp 
v.  Johnson,  4  Hill.  92.  A  change  in 
the  name  of  the  paper  in  which  the 
notice  is  required  to  be  published 
will  not  affect  the  notice:  Reimer  v. 
Newell,  47  Minn.  237;  Isaacs  v.  Shat- 
tuck,  12  Vt.  668.  A  statute  requir- 
ing the  "time,  place,  and  manner" 
of  a  sale  for  municipal  taxes  to  be 
the  same  as  that  provided  by  law  for 
state  and  county  taxes  does  not  re- 
quire the  advertisement  to  appear  in 
the  paper  in  which  the  sheriff's  sales 
are  advertised:  Bacon  v.  Savannah, 
86  Ga.  301;  Scheurman  v.  Columbus, 
106  Ga.  34.  Place  of  publication  of 
newspaper,  how  determined:  Tona- 
wanda  v.  Price  (N.  Y.),  64  N.  E.  Rep. 
191.  Where  a  common  council  is 
required  to  give  a  notice  in  a  paper 
to  be  designated,  the  designation 
must  be  made  by  the  council:  Ap- 
peal of  Powers,  29  Mich.  504.  And 
as  to  designation  of  the  paper,  see 
ante,  pp.  887, 888.  The  publication  of 
notice,  not  in  the  regular  issue  of  a 
paper,  but  in  extra  sheets  not  sent  to 
all  the  subscribers,  is  insufficient: 
Davis  v.  Simms,  4  Bibb  465;  Tully  v. 
Bauer,  52  Cal.  487;  Zahradnicek  v. 
Selby,  15  Neb.  579.  Publication  in  a 
supplement,  instead  of  in  the  paper 
proper,  held  valid:  Watts  v.  Bublitz. 
99  Mich.  586;  Mann   v.  Carson,  120 


Mich.  631 ;  Wilkin  v.  Keith,  121  Mich. 
66.  As  to  paper  printed  in  foreign 
language,  see  ante,  p.  887. 

2  Spear  v.  Ditty,  9  Vt.  283.  See 
Broughton  v.  Journeay,  51  Pa.  St.  81. 

8  Langdon  v.  Poor,  20  Vt.  13.  See 
Hannel  v.  Smith,  15  Ohio  134. 

4  Hill  v.  Mason,  38  Me.  461.  Com- 
pare Brackett  v.  Vining,  49  Me.  356 
Pierce  v.  Benjamin,  14  Pick.  356 
Noyes  v.  Haverhill,  11  Cush.  338 
Kelly  v.  Craig,  5  Ired.  129;  Magee  v. 
Commonwealth,  46  Pa.  St.  358. 

6  Marx  v.  Hanthorn,  148  U.  S.  172, 
30  Fed.  Rep.  579;  Harness  v.  Cravens, 
126  Mo.  233;  Bettison  v.  Budd,  21 
Ark.  578,  citing  Wait  v.  Gilmore,  2 
Yeates  330;  Shimmin  v.  In  man,  26 
Me.  332.  And  see  Del  Castillo  v.  Mc- 
Connico,  168  U.  S.  674;  Alvord  v.  Col- 
lin, 20  Pick. '  418;  Workingmen's 
Bank  v.  Lannes,  30  La.  An.  871.  The 
omission,  in  a  list  of  sales  for  taxes, 
to  state  the  owner's  estate,  will  not 
annul  the  tax-deed  in  West  Virginia: 
State  v.  Sponaugle,  45  W.  Va.  415. 
Advertisement  held  sufficient  when 
containing  the  name  of  the  person  to 
whom  the  land  was  taxed  instead  of 
the  actual  owner  at  the  time  of  sale: 
Langley  v.  Batchelder,  69  N.  H.  566. 

6  Sargent  v.  Bean,  7  Gray  125;  Mil- 
ner  v.  Clarke,  61  Ala.  258:  Working- 
men's  Bank  v.  Lannes,  30  La.  An.  871. 
The  omission  from  the  notice  of  the 
name  of  the  person  to  whom  the  land 
is  assessed  does  not,  in  Kansas,  vitiate 
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cient; *  or  if  the  place  for  holding  the  sale  is  so  vaguely  stated 
as  not  to  give  the  requisite  information ; 2  or  if  the  year  for 
which  the  sale  is  to  take  place  is  incorrectly  given.3  The  omis- 
sion to  state  that  the  land  will  be  sold  at  public  auction  has 
been  held  to  render  the  deed  voidable.4 

As  regards  all  such  cases,  the  law  is  well  summed  up  in  a 
case  in  which  the  statute  required  the  notice  to  state  the 
"  amount  of  taxes  assessed,"  and  the  notice  given  was  incorrect 
in  this  particular.  "  The  advertisement  did  not  state  the  amount 
of  the  tax  assessed  on  the  land,  but  stated  a  wholly  different 
amount,  and.for  all  legal  purposes  might  as  well  have  contained 
no  statement  whatever  of  the  amount  of  the  tax.  To  comply 
with  the  statute  the  exact  amount  must  be  given.   A  deviation, 


the  title  conveyed  by  a  tax-deed: 
Shoup  v.  Central  Branch  N.  P.  E. 
Co.,  34  Kan.  548;  Ireland  v.  George, 
41  Kan.  751.  A  statute  requiring 
that  all  houses  and  lots  or  other  lands 
lying  contiguous  to  each  other  and 
belonging  to  the  same  owner  shall 
be  advertised  in  one  parcel  means, 
by  "owner,"  the  person  in  whose 
name,  as  owner  or  occupant,  the  lots 
are  assessed :  People  v.  Cady,  105  N.  Y. 
399.  Failure  of  the  collector's  notice 
to  give  the  name  of  the  "  occupants  " 
invalidates  the  sale:  Amoskeag  Sav. 
Bank  v.  Alger,  66  N.  H.  414. 

1  Hintrager  v.  Nightingale,  36  Fed. 
Eep.  847;  Eyan  v.  Staples,  76  Fed. 
Rep.  731 ;  Cooper  vv  Lee's  Heirs,  59 
Ark.  460;  Eichardson  v.  Simpson,  83 
Md.  159.  Such  a  defect  could  not  be 
aided  by  any  information  imparted 
by  the  auctioneer  to  the  bidders  at 
the  sale:  Eonkendorf  v.  Taylor,  4 
Pet.  349.  As  to  /the  requisites  of  de- 
scription, see  Gachet  v.  McCall,  50 
Ala.  307;  Milner  v.  Clark,  51  Ala.  355; 
Garrick  v.  Chamberlain,  97  111.  620; 
Pointdexter  v.  Doolittle,  54  Iowa 
53;  Vaughan  v.  Stone,  55  Iowa  313; 
Thibodaux  v.  Kellar,  39  La.  An.  508; 
Nelson  v.  Abernathy,  74  Miss.  164; 
Barton  v.  Gilchrist,  19  W.  Va.  323. 
A  description  is  said  to  be  bad  "  if 


from  it  a  purchaser  could  not  obtain 
sufficient  knowledge  of  the  identity 
of  the  land  to  form  an  intelligent 
judgment  of  its  value:"  Nason  v. 
Eicker,  63  Me.  381.  In  some  states 
the  description  in  the  notice  is  re- 
quired to  follow  that  in  the  assess- 
ment: see  Eougelot  v.  Quick,  34  La. 
An.  133.  As  to  description  in  Iowa, 
see  Iowa,  etc.  Co.  v.  Sac  County,  39 
Iowa  134;  Chicago,  etc.  E.  Co.  v. 
Carroll  County,  41  Iowa  153;  Shaw- 
ler  v.  Johnson,  53  Iowa  473. 

2Workingmen's  Bank  v.  Lannes, 
30  La.  An.  871;  Ex  parte  Tax  Sale, 
43  Md.  196;  Henderson  v.  White,  69 
Tex.  103.  The  advertisement  need 
not  state  that  the  place  of  sale  is  a 
public  place:  Langley  v.  Batchelder, 
69  N.  H.  566.  Announcement  by 
county  treasurer  of  sale  "at  my  of- 
fice," held  not  misleading:  Ireland 
v.  George,  41  Kan.  751. 

8  Knowlton  v.  Moore,  136  Mass.  33. 
It  seems,  however,  that  if  the  notice 
is  for  a  sale  for  the  taxes  of  several 
years,  when  only  one  year's  tax  is 
required,  it  may  be  sustained  as  a 
good  notice  for  the  one  year: 
Thweatt  v.  Black,  30  Ark.  733. 

4  Hafey  v.  Bronson,  33  Kan.  598; 
Hoffman  v.  Groll,  35  Kan.  653. 
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however  small,  must  be  fatal,  because  a  rule  of  law  cannot  be 
made  to  fluctuate  according  to  the  degree  or  extent  of  its  viola- 
tion."1. 

The  most  important  of  the  usual  requisites  of  notice  oTsale 
are  that  it  shall  give  a  proper  description  of  the  land  to  be 
sold,2  and  a  statement  of  the  time  and  place3  when  and  where 
the  sale  will  be  made.  The  requisites  for  a  description  in  the 
assessment  roll  have  been  given  heretofore.4  In  the  notice,  as 
in  the  assessment,  there  is  precisely  the  same  necessity  that 
the  description  shall  be  sufficiently  definite  to  identify  the 
land,  in  order  that  the  owner  may  be  apprised  of  the  peril  to 
which  his  interests  are  exposed.6    "What  has  been  said  regard- 


1  Bigelow,  J.,  in  Alexander  v.  Pitts, 
7  Cush.  503.  The  amount  of  the  tax 
was  $3.30,  that  stated  in  the  notice 
was  $4.12.  Compare  Clarke  v.  Strick- 
land, 2  Curt.  C.  C.  439;  Collins  v. 
Welch,  38  Minn.  62;  Bonham  v.  Wey- 
mouth, 39  Minn.  92;  Derry  Nat.  Bank 
t.  Lepper,  68  N.  H.  183;  Mather  v. 
Darst,  13  S.  D.  75;  Eastman  v.  Gurrey, 
15  Utah  410.  That  an  immaterial 
variation  in  the  notice  from  that  re- 
quired by  the  statute  may  be  over- 
looked, see  Ogden  v.  Harrington,  6 
McLean  418;  Hodgson  v.  Burleigh,  4 
Fed.  Rep.  Ill;  Scott  v.  Watkins,  22 
Ark.  556.  A  statement  in  the  adver- 
tisement of  sale,  of  a  tax  on  "$17.46 
for  the  year  1895  and  1896,"  does  not 
meet  the  requirement  of  statements 
of  two  taxes  —  one  of  $8.46  for  the 
year  1895,  and  one  of  $9.00  for  1896: 
Lancy  v.  Snow  (Mass.),  62  N.  E.  Rep. 
736.  The  amount  due  on  the  taxes 
up  to  the  date  of  sale  need  not  be 
included  in  the  notice:  Stevens  v. 
Paulsen  (Neb.),  90  N.  W.  Rep.  211. 

2  Lee  v.  Crawford  (N.  D.),  88  N.  W. 
Rep.  97.  A  description  of  land  in  a 
notice  of  sale  for  delinquent  taxes 
suffices  where  it  enables  a  person  of 
ordinary  intelligence  to  identify  the 
land:  Doherty  v.  Real  Estate,  etc. 
Co.  (Minn.),  89  N.  W.  Rep.  853. 

iBoynton  v.  People,  166  I1L  64, 
which  holds  that  where  a  judgment 


of  sale  for  delinquent  assessments  is 
appealed  from  and  affirmed,  and  the 
time  for  which  the  original  notice 
of  sale  was  given  has  passed  without 
any  sale,  sale  cannot  be  ordered 
without  new  notice.  A  notice  that 
"  so  much  of  the  following  lands  as 
may  be  necessary  will  on  the  third 
day  of  September  and  next  succeed- 
ing days  be  sold  "  is  not  misleading 
as  to  time  of  sale:  Ireland  v.  George, 
41  Kan.  751. 

4  See  ante,  pp.  740-750.  Where  land 
is  not  so  described  in  the  assessment 
as  to  be  identified,  the  defect  cannot 
be  cured  by  an  accurate  description 
in  the  report  of  sale:  Morristown  v. 
King,  11  Lea  669. 

5  See  Hodgdon  v.  Burleigh,  4  Fed. 
Rep.  Ill;  Hintrager  v.  Nightingale, 
36  Fed.  Rep.  847:  Oliver  v.  Robinson, 
58  Ala.  46;  Crane  v.  Randolph,  30 
Ark.  579;  Doyle  v.  Martin,  55  Ark. 
57;  Cooper  v.  Lee's  Heirs,  59  Ark. 
460;  Chestnut  v.  Harris,  64  Ark.  580; 
Boles  v.  McNeil,  66  Ark.  422;  Will- 
iams v.  Harris,  4  Sneed  332;  Boyd  v. 
Wilson,  86  Ga.  379;  Pickering  v.  Lo- 
max,  120  111.  289;  Griffin  v.  Crippen, 
60  Me.  270;  Cooper  v.  Holmes,  71  Md. 
20;  Richardson  v.  Simpson,  82  Md. 
155;  Farnum  v.  Buffum,  4  Cush.  260; 
Bidwell  v.  Webb,  10  Minn.  59;  Bid. 
well  v.  Coleman,  11  Minn.  78;  Olivier 
v.  Gurney,  43  Minn.  69;  McQuade  v. 
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ing  the  description  under  the  head  of  assessment  is  conse- 
quent^ applicable  here.  The  cases  referred  to  in  the  margin 
discuss  other  defects,  or  alleged  defects,  in  notices  of  sale,  and 
may  be  useful  for  reference.1  Consent  of  the  owner  of  land  to 
a  defective  publication  of  notice,  it  has  been  held,  would  not 
bind  him,  as  he  cannot,  in  that  manner,  confer  an  authority 
upon  an  officer  of  the  law,  nor  can  he  pass  a  title  to  his  free- 
hold by  mere  waiver.2  Proof  of  giving  the  notice  should  be 
duly  made  of  record,3  and  it  ougHt  to  show  what  the  facts  are, 


Jaffray,  47  Minn.  326;  Nelson  v. 
Abernathy,  74  Miss.  164;  Comfort 
v.  Ballingal,  134  Mo.  281;  Eastman 
v.  Little,  5  N.  H.  290;  Drew  v.  Mor- 
rill, 62  N.  H.  23;  Langley  v.  Batchel- 
der,  69  N.  H.  566;  Warshung  v. 
Hunt,  47  N.  J.  L.  256;  Hunt  v.  State, 
48  N.  J.  L.  613;  People  v.  McGuire, 
126  N.  Y.  419;  White  v.  Wheeler,  51 
Hun  573,  4  N.  Y.  Supp.  405;  Smith 
v.  Wheeler,  56  N.  Y.  391,  4  N.  Y. 
Supp.  632;  Edwards  v.  Lyman,  122 
N.  C.  741;  Sweigle  v.  Gates,  9  N.  D. 
538;  Glass  v.  Gilbert,  58  Pa_St.  266, 
290;  Everhart  v.  Nesbitt,  182  Pa.  St. 
353;  Eastman  v.  Gurrey,  15  Utah 
410;  Midlothian  I  M.  Co.  v.  Dahlby, 
108  Wis.  185.  A  description,  "80x143 
feet  in  Wilson's  Addition  in*  S.  29, 
T.  23,  R  4,"  though  so  uncertain  as 
to  render  a  sale  ineffective,  is  suffi- 
ciently certain  to  carry  a  lien:  Mil- 
likan  v.  Lafayette,  118  Ind.  32a  The 
Michigan  statute  requiring  the  au- 
ditor-general to  publish  a  notice  of 
the  sale  of  lands  bid  in  by  the  state 
was  not  enacted  to  give  the  owner 
farther  notice  before  the  expiration 
of  the  period  of  redemption,  and 
such  notice  need  not  contain  a  de- 
scription of  the  lands  to  be  sold: 
Garner  v.  Wallace,  118  Mich.  387. 

1  Ireland  v.  George,  41  Kan.  751; 
Sutton  v.  Calhoun,  14  La.  An.  209; 
Porter  v.  Whitney,  1  Greenl.  306; 
Shimmin  v.  In  man,  26  Me.  228;  Hobbs 
v.  Clements,  32  Me.  67;  Greene  v. 
Lunt,  58  Me.  518;  Styles  v.  Weir,  26 
Miss.  187;  Smith  v.  Messer,  17  N.  H. 


420;  Pierce  v.  Richardson,  37  N.  H. 
306,  314;  Hughey  v.  HarrelJ,  2  Ohio 
331;  Langdon  v.  Poor,  20  Vt.  13. 

2  Scales  v.  Alvis,  12  Ala.  617.    See 
Charlton  v.  Kelly,  24  Colo.  273. 

»  Martin  v.  Barbour,  140  TJ.  S.  634, 
34  Fed.  Rep.  701;  Rustin  v.  Merchants', 
etc.  Co.,  23  Cola  351:  Comfort1  v. 
Ballingal,  1.34  Ma  281.  See  Brooks 
v.  Union  T'p  (N.  J.),  52  Atl.  Rep.  238. 
Where  the  return  does  not  show  that 
one  of  the  five  notices  of  sale  was 
posted  at  or  near  the  place  to  be  sold, 
as  required  by  the  statute,  parol 
proof  to  supply  this  omission  is  not 
admissible:  Jones  v.  Landis  T'p,  50 
N.  J.  L.  374.  Where  the  affidavit 'of 
the  city  treasurer  does  not  show  a 
proper  posting  of  notices,  the  fact 
that  they  were  duly  posted  cannot  be 
shown  by  parol  in  an  action  involving 
the  validity  of  the  tax-title,  as  this 
would  defeat  the  object  of  the  statute 
in  requiring  such  affidavits  to  be  filed 
and  preserved:  Iverslie  v.  Spaulding, 
32  Wis.  394.  Where  the  affidavit  of- 
posting  notice  of  sale  stated  that  it 
was  posted  "  in  four  public  places  in 
said  county,"  but  did  not  state,  as  the 
law  required,  that  one  of  said  copies 
was  posted  in  some  conspicuous  place 
in  the  treasurer's  office,  it  must  be 
assumed  that  this  was  the  only  proof 
of  posting  on  file  in  the  city  treas- 
urer's office:  Jarvis  v.  Silliman,  21 
Wis.  600.  A  statute  providing  that 
the  affidavit  of  a  disinterested  person 
as  to  giving  of  a  certain  notice  of  a 
tax-sale,  made'and  filed  in  a  certain 
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so  that  any  one  inspecting  the  record  may  know  that  the  stat- 
ute has  been  complied  with.  An  affidavit,  or  a  return,  which 
undertakes  to  state  merely  the  legal  conclusion  that  "  due  no- 
tice "  was  given,  or  "  legal  notice,"  or  "  notice  as  required  by 
the  statute,"  or  to  make  any  other  allegation  of  a  similar  nat- 
ure, should  not  be  received  as  sufficient  evidence  that  the  law 
has  been  complied  with.  It  is,  in  fact,  evidence  only  of  the 
officer's  opinion  that  he  has  performed  his  duty.1  While  a 
statutory  form  of  affidavit  for  proving  publication  of  the  no- 
tice need  not  be  followed  literally,  yet  if  the  substantial  requi- 
sites are  disregarded  the  proof  of  notice  must  be  held  sufficient.2 


manner,  shall  be  competent  evidence 
of  such  notice,  does  not  exclude  proof 
of  the  notice  by  other  evidence: 
Southworth  v.  Edmands,  153  Mass. 
203.  Under  a  statute  requiring  affi- 
davits of  posting  notices,  etc.,  to  be 
filed  within  a  certain  time,  it  is 
enough  if  a  certificate  of  posting  be 
sworn  to  within  that  time:  Drew  v. 
Morrill,  63  N.  H  23.  It  has*  however, 
been  held  that  if  the  proof  of  publi- 
cation of  notice  of  a  tax-sale  is  not 
transmitted  to  the  county  treasurer 
within  the  time  required  by  the  stat- 
ute, the  charge  therefor  cannot  be 
included  in  the  amount  for  which 
the  property  is  sold,  and  that  if  it  is 
so  included  the  sale  is  void:  Fox  v. 
Cross,  39  Kan.  350;  Blanehard  v. 
Hatcher,  40  Kan.  350;  Jackson  v.  ChaL 
lis,  41  Kan.  347;  Douglas  v.  "Walker, 
57  Kan.  328. 

i  Games  v.  Stiles,  14  Pet.  333;  Mor- 
ris v.  St.  Louis  Nat.  Bank,  17  Colo. 
'231;  King  v.  Sears,  91  Ga.  577;  Lam- 
bert v.  Craig,  45  La.  An.  1109;  Love- 
joy  v.  Lunt,  48  Me.  377;  Farnum  v. 
Buffum,  4  Cush.  360;  People  v.  High- 
way Com'rs,  14  Mich.  528;  Nelson  v. 
Pierce,  6  N.  H.  194;  Wells  v.  Bur- 
bank,  17  N.  H.  393;  Gilbert  v.  Turn- 
pike Co.,  3  Johns.  Cas.  107;  Cheat- 
ham v.  Howell,  6  Yerg.  311;  Gwin  v. 
Vanzant,  7  Yerg.  143;  Briggs  v. 
Whipple,  7  Vt.  18;  Jesse  v.  Preston, 
5  Grat.    120;   "Wisconsin  Central   R 


Co.  v.  Wisconsin  River  L.  Co.,  71 
Wis.  94.  Where  the  statute  re- 
quired that  the  notices  should  be 
published  by  posting  up  a  copy 
thereof  "in  each  county  commis- 
sioner's district,"  an  affidavit  by  the 
auditor  that  he  handed  two  copies  to 
the  sheriff,  requesting  him  to  put 
one  up  in  each  of  the  districts,  and 
that  they  were  "  put  up  publicly,"  is 
fatally  defective:  Pierce  v.  Sweet- 
ser,  2  Ind.  649.  A  certificate  that 
notice  was  published  for  thirty  days, 
beginning  Feb.  31st,  1869,  is  not  suf- 
ficient proof  that  the  notice  was 
published  "once  a  week  for  four 
weeks,"  as  required  by  the  code;  the 
proof  in  this  respect  must  be  affirm- 
ative and  certain,  and  not  left  to 
conjecture  and  inference:  County 
Com'rs  v.  Clarke,  36  Md.  206. 

2  Morris  v.  St.  Louis  Nat.  Bank,  17 
Colo.  331 ;  Rustin  v.  Merchants',  etc. 
Co.,  33  Colo.  351.  The  latter  case 
holds  fatally  defective  an  affidavit 
which  failed  to  contain  the  state- 
ment, required  by  statute,  that  the 
copies  of  each  number  of  the  paper 
in  which  the  notice  was  published 
were  delivered  or  transmitted  to 
each  of  the  subscribers  of  the  paper 
according  to  the  accustomed  busi- 
ness of  the  office.  Where  the  statute 
requires  the  tax-collector  to  lodge 
with  the  town-clerk  a  copy  of  his 
notice  of  an  intended  tax-sale,  with 
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Under  some  statutes  publication  is  presumed  if  there  is  noth- 
ing in  the  tax-deed  to  show  that  notice  was  not  given,1  or  if 
the  deed  recites  full  compliance  with  the  statute ; 2  but  if  the 
law  requires  proof  by  affidavit  such  proof  must  be  made,3  and 
it  cannot  be  dispensed  with  by  admissions.4 

Time  and  place  of  sale.  The  sale  must  be  made  at  the 
very  time  and  place  provided  by  law  for  that  purpose.5  In 
this  regard  the  utmost  strictness  «s  required,  since  otherwise 


his  certificate  "that  he  has  given 
notice  of  the  intended  sale  as  re- 
quired by  law,"  it  is  insufficient  for 
him  to  attach  to  the  copy  of  the 
notice  a  certificate  merely  that  such 
copy  is  a  "  true  copy  of  the  notice  of 
the  aforesaid  as  required  by  law  '•  : 
Bowler  v.  Brown,  84  Ma  376. 

1  Hayes  v.  Ducasse,  119  Oal.  682. 

2Deringer  v.  Coxe  (Pa.),  10  Atl. 
Rep.  412.  Presumption  that  sale  was 
advertised  as  required  by  the  stat- 
ute held  not  overcome  by  the  fact 
that  several  issues  of  the  paper  in 
which  the  notice  was  published  could 
not  be  produced:  Bedgood  v.  Mc- 
Lane,  94  Ga.  283. 

3  Charlton  v.  Kelly,  24  Colo.  273. 
Statute  making  affidavit  of  disinter- 
ested person  competent  proof  of  no- 
tice if  made  and  filed  in  a  certain 
manner,  held  not  to  exclude  proof  by 
other  evidence:  Southworth  v.  Ed- 
mands,  152  Mass.  203.  County  treas- 
urer's testimony  that  proofs  required 
by  law  were  made  and  filed,  held  in- 
sufficient to  prove  that  the  statutory 
requirements  had  ever  been  carried 
out:  Hiles  v.  Cate,  75  Wis.  91.  Where 
some  evidence  is  offered  tending  to 
show  that  a  delinquent  tax-notice 
was  duly  posted  in  four  public  places 
as  required  by  law,  such  evidence,  if 
approved  by  the  trial  court,  is  con- 
clusive: Ireland  v.  George,  41  Kan. 
751. 

4  Charlton  v.  Kelly,  24  Colo.  273. 

*  Richards  v.  Cole,  31  Kan.  205; 
Burdick  v.  Bingham,  38  Minn.  482; 
Yazoo  &  M.  C.  R.  Co.  v.  West,,  78 


Miss.  789;  Poillon  v.  Rutherford 
Borough,  58  N.  J.  L.  113.  Sale  on  a 
day  not  authorized  by  law  is  void: 
Taylor  v.  Van  Meter,  53  Ark'  204; 
Penrose  v.  Doherty,  55  Ark.  549; 
Byrd  v.  McDonald  (Miss.),  28  South. 
Rep.  847;  Salmer  v.  Lathrop,  10S.D. 
216.  Under  the  California  statute 
a  sale  noticed  for  a.  legal  holiday 
but  held  two  days  later  is  not  in- 
valid: Baxter  v.  Dickinson  (Cal.),  68 
Pac.  Rep.  601.  The  sheriff  has  no 
general  power  to  sell  for  taxes,  but 
only  at  the  time  and  place  fixed  by 
law:  Hogins,  v.  Brashears,  13  Ark. 
242;  Herrick  v.  Hutt,  15  Ark.  331; 
Bonnell  v.  Roane,  20  Ark.  114.  "The 
proper  time  for  the  sale  is  the  time 
stated  in  the  publication  of  the  de- 
linquent list  made  in  conformity 
with  the  statute;  "  and,  if  the  publi- 
cation is  illegal,  the  deed  is  void: 
Tully  v.  Bauer,  52  Cal.  487.  As  to 
the  time  for  sale  in  Massachusetts, 
see  Kelso  v.  Boston,  120  Mass.  297. 
And  in  Utah,  see  Little  v.  Gibbs,  8 
Utah  261.  Where  the  statutory  time 
for  selling  land  differs  according  to 
the  character  of  the  property  as  resi- 
dent or  non-resident,  the  confirma- 
tion of  an  assessment  by  the  court 
fixes  such  character,  and  if  a  resi- 
dent becomes  non-resident  after- 
wards the  collector  will  proceed  as 
against  a  non-resident:  Gossett  v. 
Kent,  19  Ark.  602.  Where  a  collect- 
or's sale  was  advertised  at  a  particu- 
lar time  and  place,  and  the  collect- 
or's return  states  it  to  have  been 
held  in  the  town  and  on  the  day 


OH.  XV.] 


SALE    OF   LANDS    FOE   UNPAID    TAXES. 


939 


the  'whole  purpose  of  the  notice,  both  as  regards  information 
to  the  public  and  protection  to  the  owner  of  the  land,  will  be 
defeated.  A  sale  inside  a  building,  when  the  law  requires  it 
to  be  at  the  outer  door,  has  been  held  to  be  void.1  So  a  sale 
either  before  or  after  the  time  which  has  been  named  for  the 
purpose  is  wholly  without  warrant  of  law,  and  cannot  be  sus- 
tained.2   If,  however,  an  adjournment  from  day  to  day  is  au- 


designated,  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary, 
that  it  was  held  at  the  precise  time 
and  place  specified:  Spear  v.  Ditty, 
8  Vt.  419.  In  Connecticut,  it  seems, 
a  tax-collector  need  not  specify  in 
his  return  the  day  on  which  the  sale 
was  made:  Picket  v.  Allen,  10  Conn. 
146.  A  sale  is  void  if  made  after  the 
warrant's  life  has  expired:  Kelly  v. 
Herrall,  23  Fed.  Rep.  364.  So  it  is 
void  if  the  advertisement  of  sale  is 
begun  sooner  than  the  law  author- 
izes: Person  v.  O'Neal,  32  La.  An. 
228.  In  Iowa,  by  statute,  a  deed  is 
made  conclusive  evidence  of  compli- 
ance with  the  statute  in  respect  to 
time  of  sale:  Shawler  v.  Johnson,  52 
Iowa  472.  And  if  the  sale  is  not 
made  when  it  should  be  it  may  be 
made  afterwards:  Litchfield  v.  Ham- 
ilton County,  40  Iowa  66.  But  if  a 
statute  extending  for  thirty  days 
the  time  for  collection  of  taxes 
makes  no  provision  for  selling  lands 
at  the  end  of  that  time,  the  lands 
cannot  be  sold  until  the  regular  time 
in  the  next  year:  McConnell  v.  Day, 
61  Ark.  464. 

JRubey  v.  Huntsman,  32  Mo.  501; 
Vasser  v.  George,  47  Miss.  713,  721. 
See  Smith  v.  Cox,  115  Ala.  503;  Cris- 
man  v.  Johnson,  23  Colo.  264;  Scarry 
v.  Lewis,  133  In'd.  96;  State  v.  Rollins, 
29  Mo.  267;  McNair  v.  Jensen,  33  Mo. 
212;  Sommers  v.  Ward,  41 W.  Va.  76; 
Lander  v.  Ward,  79  Wis.  372.  A  sale 
of  property  for  municipal  taxes 
should  not  be  made  where  the  mayor 
and  aldermen  have  not  directed  the 


tax-collector  where  to  sell:  Nixon  v. 
Biloxi,  76  Miss.  810.  Court-house 
burnt,  front  door  of  building  desig- 
nated by  supervisors  as  court-house 
held  proper  place  for  sale:  Thayer  v. 
Hartman  (Miss.),  29  South.  Rep.  396. 
Presumption  as  to  identity  of  places — 
offices  of  county  officers:  Hoge  v. 
Magnes,  85  Fed.  Rep.  355,  29  C.  C.  A. 
564.  As  to  what  is  to  be  deemed  "  a 
place "  for  the  purpose  of  a  sale  in 
New  Hampshire,  see  Cahoon  v.  Coe, 
57  N.  H.  556;  Hoitt  v.  Burnham,  61 
N.  H.  620.  It  was  held  in  Howland 
v.  Pettey,  15  R.  I.  603,  that  a  sale  of 
lands  under  execution  for  taxes, 
made  at  the  sheriff's  office  about 
twenty  miles  distant  from  the  prem- 
ises sold,  would  not  be  set  aside 
where  it  appeared  that  there  was 
good  faith  on  the  officer's  part,  and 
that  no  objection  was  made  to  the 
place  of  sale  during  the  three  months 
of  advertisement,  and  where  for  more 
than  five  years  no  steps  were  taken 
to  set  the  sale  aside. 

^Vernon  v.  Nelson,  33  Ark.  748; 
Allen  v.  Ozark  Land  Co.,  55  Ark. 
549;  Hope  v.  Sawyer,  14  111.  254;  Orr 
v.  Travacier,  21  Iowa  68;  Plympton 
v.  Sapp,  55  Iowa  195;  Nesbitt  v.  Lig- 
gitt,  10  Bush  137;  Davis  v.  Schmidt, 
68  Miss.  736;  Tay-payers'  Protect. 
Assoc,  v.  Kirkpatrick,  41  N.  J.  Eq. 
370;  Avery  v.  Rose,  4  Dev.  549;  Doe 
•v.  Allen,  67  N.  C.  346;  Wilkins's 
Heirs  v.  Huse,  10  Ohio  139;  Dough- 
erty v.  Crawford,  14  S.  C.  628;  Whit- 
taker  v.  Deadwood,  12  S.  D.  608^ 
Where  the  statute  requires  the  sale 
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thorized,  in  order  to  complete  a  sale  after  it  has  been  begun, 
perhaps  a  reasonable  presumption  that  the  sale  was  begun  in 
season,  arid  adjourned  as  thus  provided,  should  uphold  a  sale 
appearing  to  have  been  made  afterwards,  in  the  absence  of 
any  showing  to  the  contrary.1  ~  Where  it  is  provided  by  stat- 
ute that  if  lands  duly  advertised  are  not  sold  because,  of  re- 
straining orders,  they  may,  on  dissolution  of  the  orders,  be 
sold  on  ten  days'  notice,  a  deed,  otherwise  regular,  showing  a 
sale  made  on  a  day  more  than  ten*  days  after  the  first  adver- 
tised day,  is  prima  facie  given  on  a  sale  duly  made.2  A  pro- 
vision that  the  treasurer  "  may  adjourn  from  day  to  day  until 
all  the  lands  shall  have  been  offered,"  has  been  held  to  be 
mandatory.3 

Who  may  make  the  sale.    Without  express  legislation  the 
officers  of  a  newly-organized  county  have  not  power  to  sell 


to  be  made  within  two  years  from 
the  date  of  the  warrant,  a  sale  at  a 
later  day  is  void:  Usher  v.  Tart,  33 
Me.  199.  A  sale  made  before  the 
day  fixed  by  law  is  a  nullity:  Gomer 
v.  Chaffee,  6  Cola  314;  MoGehee  v. 
Martin,  53  Miss.  519;  Harkrea,der  v. 
Clayton,  56  Miss.  383;  Caston  v.  Cas- 
ton,  60  Miss.  475;  Conrad  v.  Darden, 
4  Yerg.  407.  Where  the  regular 
time  for  sale  is  the  first  Monday  of 
March,  but  a  sale  at  another  time 
may  be  ordered  by  the  probate  court, 
a  deed  reciting  a  sale  at  another 
time,  but  reciting  no  order,  is  void 
on  its  face:  McDermott  v.  Scully,  27 
Ark.  226;  Spain  v.  Johnson,  31  Ark. 
314.  Sale  not  made  at  time  ap- 
pointed, designation  of  later  time: 
Brougher  v.  Conley,  62  Miss.  358; 
Clarke  v.  Frank,  64  Miss.  827."  Sale 
not  begun  on  day  fixed  by  law  is  a 
nullity:  Allen  v.  Ozark  Land  Co.,  55 
Ark.  549;  Park  v.  Tinkham,  9  Kan. 
615;  Entrekin  v.  Chambers,  11  Kan. 
368;  Prindle  v.  Campbell,  9  Minn. 
212;  Sheehy  v.  Hinds,  27  Minn.  259. 
Requirement  that  sale  be  kept  open 
until  a  certain  hour:  State  v.  Farney, 
36  Neb.  537.  As  proceedings  for  col- 
lection  are  essentially  in  invitum, 


and  do  not  presuppose  the  existence 
of  any  contract  relation,  a.  statute 
which  has  the  effect  of  hastening 
the  time  of  sale  as  to  lands  previously 
assessed  is  valid:  Muirhead  v.  Sands, 
111  Mich.  487. 

'See  Bestor  v.  Powell,  2  Gilm.  119; 
Hurley  v.  Street,  29  Iowa  429;  Love 
v.  Welch,  33  Iowa  192;  Easton  v. 
Savery,  M  Iowa  654;  Lacey  v.  Davis,  ' 
4  Mich.  140;  Burns  v.  Lyon,  4  Watts 
363.  As  to  the  authority  to  adjourn 
sale,  see  Montford  v.  Allen,  111  Ga. 
18;  Lynch  v.  Donnell,  104  Mo.  519; 
Shell  v.  Duncan,  31  S.  C.  547;  Wells 
v.  Austin,  59  Vt.  157;  Collins  v.  Sher- 
wood (W.  Va.),  40  S.  E.  Rep.  603.  In 
Iowa  a  tax-deed  showing  that  the  land 
was  sold  at  an  adjourned  sale,  with- 
out reciting  the  causes  justifying  it, 
is  at  least  prima  facie  evidence  that 
the  sale  was  properly  held,  and  that 
a  proper  cause  for  adjournment  ex- 
isted: Lorain  v.  Smith,  37  Iowa  67. 
Deed  on  adjourned  sale  void  for  want 
of  proper  recital  as  to  adjournment: 
Gregg  v.  Jesberg,  113  Mo.  34.' 

2  Patterson  y.  Carruth,  13  Kan.  494; 
Morrill  v.  Douglass,  17  Kan.  291;  Jor- 
dan v.  Kyle,  27  Kan.  190. 

estate  v.  Farney,  36  Neb.  537. 
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land  for  taxes  which  were  levied  before  the  territory  constitut- 
ing such  county  was  detached  from  an  older  county;  such  taxes 
are  payable  to  the  latter.1  In  some  states  an  officer  whose 
term  has  expired  may  sell  land  for  non-payment  of  taxes 
charged  upon  the  delinquent  lists  received  by  him.2  It  is  held 
that  a  deputy  collector's  act  in  making  sale  is  the  collector's 
act; 3  but  a  sale  in  the  absence  of  both  treasurer  and  his  deputy 
by  a  mere  clerk  who  represented  the  purchaser,  and  who  bid 
off  the  lands  for  him,  was  declared  to  be  void.4  In  Indiana, 
although  the  statute  requires  the  treasurer  to  sell  land  for  de- 
linquent taxes,  a  sale  by  the  auditor,  if  regular  in  other  re- 
spects, is  not  void.6    And  a  sale  by  a  de  facto  officer  is  valid.6 

Conduct  of  the  sale.  The  officer  must  conduct  the" sale  in 
the  manner  prescribed  by  law,7  and  for  the  best  interest  of  all 
concerned.8 

Competition  at  the  sale.  The  sale  must  be  a  public  sale  with 
opportunity  for  open  'competition.9    This  is  an  universal  re- 


iHilliard  v.  Griffin,  71  Iowa  651; 
Pitts  v.  Lewis,  81  Iowa  51;  Ellsworth 
v.  Nelson,  81  Iowa  57. 

2  Cummings  v.  Cummings,  91  Fed. 
Rep.  602.  He  is  also  the  proper  per- 
son to  execute  deeds  on  sales  so 
made  by  him;  and  a  deed  executed 
by  his  successor  is  void,  unless  in 
case  of  his  death:  Ibid.  In  Mary- 
land, a  collector  authorized  to  col- 
lect the  uncollected  taxes  turned 
over  from  his  predecessor,  cannot,  in 
the  absence  of  express  statutory  pro- 
vision, sell  under  a  levy  made  for 
the  collection  thereof  by  his  prede- 
cessor: Duvall  v.  Perkins,  77  Md.  582. 

s  Villey  v.  Jarreau,  33  La.  An.  291. 

*  Hall  v.  Collins,  117  Mich.  617. 

'Gable  v.  Seiben,  137  Ind.  555. 

e  Baxter  v.  Dickinson  (Cal.),  68  Pac. 
Rep.  601. 

7  Garlington  v.  Copeland,  32  S.  C. 
57.  Where  a  statute  regulates  the 
sale  for  non-payment,  of  taxes  of 
lands  leased  from  the  state,  the  pro- 
visions cannot  be  changed  by  city 
ordinance:  Street  v.  Columbus,  75 
Miss.  822. 


8  Wells  v.  Austin,  59  Vt.  157.  To 
entitle  one  to  have  a  tax-sale  set 
aside  on  the  ground  that  the  tax- 
payer was  absent  and  that  no  curator 
ad  hoc  was  present  to  represent  him, 
the  evidence  must  be  clear  that  at 
the  sale  the  property  was  vacant,  or 
that  the  owner  was  unknown  or  ab- 
sent, or  left  no  known  owner  in  the 
state:  Pickett  v.  Southern  Athletic 
Club,  47  La.  An.  1605.  Where  the 
county  treasurer  had  in  good  faith 
struck  off  the  land  to  one  not  pres- 
ent and  bidding,  it  was  held  that  the 
sale  was  not  void,  but  that  the  irregu- 
larity was  cured  by  the  six-year  stat- 
ute of  limitations:  Dodge  v.  Em- 
mons, 34  Kan.  732.  So  a  purchase  of 
land  by  one  not  present  at  the  sale, 
either  in  person  or  by  agent,  but 
pursuant  to  a  previous  secret  arrange- 
ment with  the  treasurer,  does  not 
render  the  sale  void;  and  the  pur- 
chaser cannot  be  held  to  account  for 
the  proceeds  of  a  subsequent  sale  of 
the  land:  Lamb  v.  Davis,  74  Iowa 
719. 

»  Stevens  v.  Williams,  70  Ind.  536; 
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quirement;  and  it  may  seriously  be  questioned  whether  the 
legislature  possesses  the  power  to  provide  for  extinguishing  the 
owner's  title  by  a  secret  or  private  sale.  The  sale  itself  is  a 
proceeding'  to  perfect  a  statutory  forfeiture.  The  legislature 
probably  has  authority  to  declare  a  forfeiture  of  property 
taxed  for, delinquency  in  making  payment:  but  in  such  an  act 
the  sovereign  power  of  the  state  is  pushed  to  the  very  limit, 
and  it  is  believed  that  a  statute  which  comes  short  of  such  a 
declaration,  and  leaves  the  title  ^fetill  in  the  owner,  could  not 
provide  for  divesting  him  of  it  by,means  of  administrative  pro- 
ceedings secretly  taken,  and  of  which  neither  actual  nor  con- 
structive notice  was  to  be  given  to  him.  A  public  sale  is  the 
usual  and  proper  course ;  and  this,  in  order  to  constitute  any 
protection  to  the  owner,  must  be  so  made  as  to  invite  compe- 
tition. And,  as  having  an  important  influence  on  this  subject, 
the  courts  have  been  compelled  to  take  notice  of  fraudulent 
practices,  which  are  almost  as  common' as  tax-sales  themselves. 
"  I  am  aware,"  says  one  learned  judge,  "  that  there  is  much 
management  and  fraudulent  perversion  of  the  law  about  pur- 
chasing at  treasurer's  sales.  It  is  our  duty  to  discountenance 
it."1  "  Over  a  sale  of  this  description,"  says  another,  "theowner 
has  no  control;  he  cannot  refuse  a  bid,  or  adjourn  the  sale,  or 
fix  a  sum  below  which  the  property  shall  not  be  struck  down. 
The  sale  is  managed  by  the  agent  of  the  state.  The  owner  is 
not  consulted,    The  highest  bidder  becomes  the,  purchaser,  al- 

Miller  v.  Corbin,  46  Iowa  150;  Jenks  56  Iowa  747;  Truesdell  v.  Green,  57 
v.  Wright,  61  Pa  St.  410.  In  Kansas  Iowa  215.  The  last  case  holds  that 
it  was  held  that  a  payment  by  one  if  in  fact  no  sale  at  all  is  made,  but 
■who  buys  at  private  sale  does  not  after  adjournment  lands  are  simply 
divest  the  lien  of  the  tax:  Harris  v.  marked  sold  to  purchasers,  the  pro- 
Draught,  24  Kan.  524.  "Where  an  ceeding  is  void,  and  a  subsequent  pur- 
officer,  after  announcing  that  the  chaser  without  knowledge  of  the  in- 
sale  would  be  oontinued  from  day  to  validity  would  nevertheless  get  no 
day,  failed  to  resume  the  public  sale,  title.  If  one  hands  to  the  officer 
and  only  sold  as  persons  from  time  making  the  sale  a  slip  indicating  the 
to  time  came  to  the.  office,  and  this  description  he  wishes,  and  it  is  pri- 
was  cpntinued  during  eight  months,  vately  entered  as  sold  to  him,  this  is 
the  sales  were  held  void  as  essentially  no  sale:  Young  v.  Rheinecker,  25 
private,  and  the  deeds  were  not  con-  Kan.  366.  See  Besore  v.  Dosh,  43 
sidered  conclusive  evidence  that  the  Iowa  211. 

sales  were  public  and  legal:  Butler  ^Burmide,  J.,  in  Donnel  v.  Bellas, 

v.  Delano,  42  Iowa  350;  Chandler  v.  11  Pa.  St.  341,  351. 
Keeler,  46  Iowa  596;  Bullis  v.  Marsh, 
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though  the  sum  bid  is  less  than  a  hundredth  part  of  the  value 
of  the  property."1  Acres  for  cents'is  the  rule;  the  purchasers 
who  congregate  at  the  sale  are  usually  speculators  anticipating 
enormous  profits  on  their  investments;  and  competition  in  pur- 
chases is  usually  the  last  thing  they  desire.  The  persons  in. 
default  will,  in  many  cases,  be  poor  and  friendless;  at 'any  rate 
they  will  not.be  present;  and  the  officer  will  commonly  be 
found  sufficiently  disposed  to  be  complaisant  to  the  interests  of 
those  whft  are  at  hand.  It  is  not  surprising,  therefore,  if  in 
some  instances  it  is  discovered  that  he  has  accommodated  them 
to  an  extent  that  practically  excludes  all  competition.2  It  is 
still  more  common,  perhaps,  that  purchasers  in  a  friendly  way 
arrange  among  themselves  that  no  competition  shall  take 
place,  and  that  the  harvest  shall  be  equitably  apportioned  be- 
tween them.  All  such  arrangements  are  a  fraud  upon  the  law 
and  upon  those  whose  protection  is  had  in  view  when  a  public 
sale  is  provided  for.  "rIt  is  essential  to  the  validity  of  tax- 
sales,  not  merely  that  they  should  be  conducted  in  conformity 
with  the  requirements  of  the  law,  but  that  they  should  be  con- 
ducted with  entire  fairness.  Perfect  freedom  from  all  influ- 
ences likely  to  prevent  competition  in  the  sale  should  in  all 
cases  be  strictly  exacted.  The  owner  is  seldom  present,  and  is 
generally  ignorant  of  the  proceeding  until  too  late  to  prevent 
it:  The  tax  usually  bears  a  very  slight  proportion  to  the  value 
of  the  property;  and  thus  a  great  temptation  is  presented  to 
parties  to  exclude  competition  at  the  sale,  and  to  prevent  the 
owner  from  redeeming  when  the  sale  is  made.  The  proceed- 
ing, therefore,  should  be  closely  scrutinized,  and,  whenever  it 
has  been  characterized  by  fraud  or  unfairness,  should  be  set 
aside,  or  the  purchaser  be  required  to  hold  the  title  in  trust  for 
the  owner."3  Such  is  the  language  of  the  federal  supreme 
court  in  a  case  in  which  the  purchaser  of  land  at  a  tax-sale  had 
contrived  to  prevent  competition  by  the  representation  that 
the  owner  of  the  land  would  defeat  the  sale  by  redemption. 
The  court,  very  properly  and  justly,  held  the  sale  to  be  void  as 

1  Dudley  v.  Little,  2  Ohio  504.  through  his  list  and  select  in  advance 

8  As  in  Brown  v.  Hogle,  30  111.  119,    the  lands  they  would  purchase, 
where  the  treasurer,  in  making  sale,       3  Field,  J.,  in  Slater  v.  Maxwell,  6 
permitted   favored    persons   to   go    Wall.  268,  276.    See  also  Kerwer  v. 

Allen,  31  Iowa  578. 
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a  fraud,  following  in  this  regard  an  early  case  in  Ohio,  where  a 
combination  between  bidders  to  preclude  competition  was  also 
held  fatal  to  the  sale.1 

A  sale,  however,  is  not  necessarily  void  because  of  the  ab- 
sence of  competition,  if  it  is  publicly  made  and  no  devices  are 
resorted  to  in  order  to  prevent  bidding.2  And  it  is  not  neces- 
sarily illegal  because  a  principal  and  his  agent  are  both  bidding,8 
or  because  one  man  is  bidding  for  two  with  an  understanding 
that  bids  for  one  are  not  to  be  t)ids  against  the  other.4  But 
any  act  on  the  part  of  the  officer  which  tends  to  prevent  fair 
competition  will  be  fatal  to  the  sale,5  and  so  will  the  absence 
of  competition  if  brought  about  by  the  tacit  understanding  of 
bidders,6  or  by  their  agreement  to  take  turns  in  bidding.7    But 


1  Dudley  v.  Little,  2  Ohio  504.  In 
Biokford  v.  Poor,  68  N.  H.  443,  a  sale 
was  held  invalid  because  of  state- 
ments made  by  the  purchaser  at  the 
time  of  the  sale  in  order  to  prevent 
competition. 

2Beeson  v.  Johns,  59  Iowa  166; 
Gallaher  v.  Head,  108  Iowa  588. 

3  Jury  v.  Day,  54  Iowa  573. 

4  Pearson  v.  Robinson,  44  Iowa  413. 
No  combination  to  prevent  competi- 
tion at  a  tax-sale  is  to  be  inferred 
from  the  mere  fact  of  a  joint  pur- 
chase by  two  persons  of  tracts  of 
land  struck  off  at  such  sale:  Kerr  v. 
Kipp,  37  Minn.  25. 

6Townsend,  etc.  Bank  v.  Todd,  47 
Conn.  190.  Tax-collector's  statement 
at  sale  that  he  hoped  no  one  would 
bid  more  than  the  amount  of  taxes, 
interest,  and  charges,  because  of  the 
inconvenience  of  disposing  of  the 
surplus,  was  held  not  to  render  the 
sale  void:  Southworth  v.  Edmands, 
152  Mass.  203.  Where  a  county  treas- 
urer, who  as  mortgager  had  agreed 
to  pay  the  taxes,  falsely  told  the 
mortgagee  that  the  taxes  were  paid, 
and  thus  by  collusion  had  a  third 
person  bid  off  the  land  at  a  sale  for 
such  taxes,  the  sale  was  held  void 


for  fraudulent  conspiracy:  Christian 
v.  Soderberg,  118  Mich.  47. 

"Singer  Manuf.  Co.  v.  Yarger,  12 
Fed.  Rep.  487;  Johns  v.  Thomas,  47 
Iowa  441;  Frank  v.  Arnold,  73  Iowa 
370;  Merrett  v.  Coulter,  96  Mo.  237. 
In  Howland  v.  Pettey,  15  R.  I.  603, 
where  the  former  owner  asked  to 
have  a  sale  set  aside  because  the 
price  received  was  inadequate  owing 
to  an  understanding  among  the  bid- 
ders that  he  was  to  get  the  land  bapk 
on  his  reimbursing  the  purchaser  for 
the  price  paid  and  costs,  it  was  held 
that  such  an  undertaking  was  not 
prejudicial  to  the  complainant,  he 
having  been  offered  the  land  by  the 
purchaser  for  the  price  paid  with- 
costs  and  expenses,  which  offer  he 
did  not  accept,  though  able  to  do  so, 
and  he  never  having  offered  to  re- 
deem the  land.  In  Morrison  v.  Bank 
of  .Commerce,  81  Ind.  335,  it  was  held 
that  holders  of  separate  judgment 
liens  upon  the  lands  sold  may,  for 
the  purpose  of  protecting  the  liens 
and  preventing  an  adverse  lien  from 
attaching,  agree  to  bid  off  the  land. 
Such  agreement  does  not  necessarily 
prevent  competition  among  bidders 
though  there  is  none  between  the 


i  Springer  v.  Bartle,  46  Iowa  688;  Frank  v.  Arnold,  73  Iowa  370. 
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the  invalidity  in  these  cases  is  not  absolute  as  in  case  of  a  sale 
without  jurisdiction;  it  is  rather  a  cause  for  avoiding  the  sale 
than  a  cause  which  ipso  facto  defeats  it ;  and  if  before  the  proper 
remedy  is  sought  the  land  comes  to  the  hands  of  a  hona  fide 
purchaser  who  was  ignorant  of  the  fraud,  he  will  be  protected 
in  his  title.1  Perhaps  also  the  purchaser  at  the  sale  should  be 
protected  if  he  did  not  participate  in  the  fraud  and  was  un- 
aware of  it.2 

Officer  not  to  buy.  In  order  that  there  may  be  free  com- 
petition, it  is  essential  that  the  officer  who  makes  the  sale  should 
act  as  salesman  only,  and  not  become  interested  in  the  pur- 
chases. He  cannot  be  allowed  to  occupy  the  inconsistent  posi- 
tions of  purchaser  and  seller,  in  which  his  cupidity  would  draw 
him  in  one  direction  and  his  duty  in  another.  The  law  cannot 
safely  intrust  the  securities  which  are  devised  for  the  protection 
of  private  parties  to  the  care  of  those  who  are  interested  to  pre- 
vent their  accomplishing  the  purpose  for  which  they  are  pro- 
vided. No  provision  of  law,  it  is  believed,  would  ever  be  made 
which  would  allow  official  integrity  to  be  subjected  to  the  trial 
of  such  conflicts  between  interest  and  duty  as  would  be  sure  to 
arise  if  the  officer  were  allowed  to  bid  at  a  sale  where  his  duty 
would  be  to  obtain  the  highest  practicable  bid  in  the  interest  of 
another,  while  his  interest  would  be  so  to  manage  as  to  obtain 
the  lowest.  For  the,  officer  voluntarily  to  put  himself  in  that 
position  is  regarded  as  a  fraud  on  his  part  upon  the  law ;  and 
on  grounds  of  general  public  policy,  the  sale  which  he  makes  to 
himself  is  void.3   On  no  other  principle  can  integrity  and  good 

lien  holders;'  but  for  the  protection  was  decided  that  such  a  combination 

of  their  own  interests  they  may  con-  between  bidders  would  not  defeat 

trol  competition  among  themselves,  the  title  of  a  purchaser  who  was  not 

"  They  were  under  no  obligation  to  a  party  to  or  shown  to  be  aware  of 

bid  against  each   other,  and  their  it.    See  also  Boyd  v.  Wilson,  86  Ga. 

omission  to  do  so,  whether  by  agree-  379;  Martin  v.  Cole,  38  Iowa  141.    In 

ment  or  otherwise,  if  not  done  for  Reeve  v.  Kelly,  43  CaL  643,  it  was 

the  purpose  of  preventing  competi-  held  that  a  sale  could  not  be  attacked 

tion  among  bidders,  will  not  impair  collaterally  for  fraud  in  obtaining  it: 

the  validity  of  such  sale."  Reeve  v.  Kennedy,  43  Cal.  643. 

1  See  Sibley  v.  Bullis,  40  Iowa  439;  a  Spicer  v.  Rowland,  39  Kan.  740; 

Watson  v.  Phelps,  40  Iowa  482;  Hus-  Sponable  v.  Woodhouse,  48  Kan.  173; 

ton  v.  Markley,  49  Iowa  162;  Martin  Straus  v.  Head  (Ky.),  21  S.  W.  Rep. 

v.  Ragsdale,  49  Iowa  589.  537;    Payson    v.  Hall,  30  Me.  319; 

3  In  Case  v.  Dean,  16  Mich.  12,  it  Pierce  v.  Benjamin,  14  Pick.  356; 
60 
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faith  be  secured  in  proceedings  of  this  ex  parte  character.  It 
has  even  been  held  that  an  officer  has  no  right  to  buy  for  the 
county  unless  expressly  authorized  by  law.1 


Clute  v.  Barron,  3  Mich.  192;  McLeod 
v.  Burkhalter,  57  Miss.  65;  Chandler 
v.  Moulton,  33  Vt.  245;  Taylor  v. 
Stringer,  1  Grat.  158;  Phillips  v. 
Minear,  40  W.  Va,  58.  A  tax-deed 
made  on  a  purchase  of  land  by  a 
partnership  at  a  sale  by  one  of  the 
partners  as  deputy  collector  does  not 
constitute  color  of  title  in  the  firm 
or  either  partner:  Burns  v.  Edwards, 
163  IlL  494.  Under  a  statute  provid- 
ing that  no  collector  shall  be  con- 
cerned in  the  purchase  of  land  for 
taxes,  a  deed  to  a  tax-collector  is 
void:  Maher  v.  Brown,  183  111.  575. 
Neither  a  county  treasurer  nor  his 
deputy  can  purchase  lands  offered 
for  sale  for  delinquent  taxes  and 
bid  in  by  the  state:  Wait  v.  Gard- 
iner, 123  Mich.  236.  See  Youngs 
v.  Povey  (Mich.),  86  N.  W.  Rep.  809. 
In  Iowa  county  treasurers  are  for- 
bidden from  being  "concerned  in 
the  purchase  "  of  tax-titles,  and  this 
avoids  a  sale  where  the  treasurer 
procured  a  third  person  to  bid  off  the 
land  as  an  investment  for  the  treas- 
urer's minor  son:  Kirk  v.  St.  Thomas 
Church,  70  Iowa  287.  But  in  that 
state  a  sale  in  which  the  treasurer  is 
"  concerned  "  is  voidable  only,  so  that 
the  right  to  set  it  aside  may  become 
barred  by  the  statute  of  limitations: 
Lawrence  v.  Hornick,  81  Iowa  193. 
The  Wisconsin  -statute  prohibiting 
county  treasurers  from  becoming 
"interested  in  the  purchase  of  any 
property  sold  .  .  .  at  .  .  .  tax- 
sale,  or  in  the  purchase  of  any  tax 
certificates,"  applies  to  certificates 
issued  before  the  treasurer  assumed 
office:  Gilbert  v.  Dutruit,  91  Wis. 
661.  In  West  Virginia  the  sheriff  is 
required  to  append  to  the  list  of 
lands  sold  by  him  an  affidavit  that  he 


"  is  not  now  nor  has  he  at  any  time 
been,  directly  or  indirectly,  inter- 
ested in  the  purchase  of  any  "  of  such ' 
lands ;  and  the  omission  of  substantial 
parts  of  the  required  statement  has 
been  held  fatal  to  the  sale:  Jackson  v. 
Kittle,  34  W.  Va.  207;  Hays  v.  Heath- 
erly,  36  W.  Va.  613;  Baxter  v.  Wade, 
39  W.  Va.  281;  Phillips  v.  Minear,  40 
W.  Va  58;  McLain  v.  Batton,  50  W. 
Va.  121.  In  Kansas  an  officer's  pay- 
ment under  his  attempted  purchase 
does  not  divest  the  state's  lien,  or 
operate  as  a  payment  for  the  lot-own- 
ner's  benefit ;  what  he  pays  is  forfeited 
to  the  state  while  the  tax  remains  a 
charge  as  before:  Haxton  v.  Harris, 
19  Kan.  511.  See  Harris  v.  Drought, 
24  Kan.  524.  Nor  can  such  money 
be  recovered  back  by  the  treasurer 
from  the  county,  or  from  the  owner 
of  the  land :  Sponable  v.  Woodhouse, 
48  Kan.  173.  In  Arkansas,  if  a  sale 
made  to  an  officer  is  set  aside  he  is 
entitled  to  be  reimbursed  what  he 
paid,  and  interest:  Cole  v.  Moore,  34 
Ark.  582.  In  Iowa  the  officer  selling 
cannot  act  as  agent  for  others  in 
buying;  though,  if  he  does  so,  and 
the  purchase  is  afterwards  set  aside 
on  that  ground,  the  owner  must  re- 
fund to  the  purchaser  what  he  has 
paid:  Everett  v.  Besbe,  37  Iowa  452. 
The  next  day  after  land  had  been 
sold  for  delinquent  taxes  by  a  county 
treasurer  who  was  also  a  junior  mort- 
gagee, the  purchaser,  under  an  ar- 
rangement made  after  the  execution 
and  delivery  of  the  tax-deed,  quit- 
claimed to  the  junior  mortgagee  in 
his  individual  capacity;  and  it  was 
held  that  the  latter  acquired  a  good 
title  free  from  the  senior  mortgagee's 
lien:  Safe-Deposit,  etc.  Co.  v.  Wick- 
hem,  9  S.  D.  341.    That  the  purchaser 


1  Wilkins  v.  Benning,  51  Ga.  9. 
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There  are  cases  which  hold  that  the  principle  above  referred 
to  does  not  preclude  a  clerk  or  a  deputy  of  the  officer  who 
makes  the  sale  from  becoming  a  purchaser,  if  such  clerk  or 
deputy  has  nothing  to  do  with  the  sale.1  And  where  the  sale 
is  by  the  sheriff,  a  purchase  by  the  tax-collector  has  been  held 
not  to  be  contrary  to  public  policy.2 

Order  of  sale.  Sometimes  the  statute  requires  the  particular 
tracts  or  parcels  of  land  to  be  offered  for  sale  in  the  order  in 
which  they  are  described  in  the  delinquent  list  or  in  the  judg- 
ment of  sale.3  It  has  been  held  that  where  lots  had  been  sold 
for  taxes  assessed  subsequently  to  taxes  for  which  it  was  pro- 
posed to  sell  those  lots  and  also  others,  the  purchaser  of  the 
former  was  entitled  to  have  the  others  sold  first  if  there  were 
no  intervening  equities.4  And  a  sale  will  be  void  if  a  require- 
ment that  first  one  tract  shall  be  offered  for  all  the  taxes,  and 
then  two  tracts  for  all,  and  so  on,  is  disregarded.6 


at  a  tax-sale,  after  receiving  a  deed, 
conveyed  to  the.  person  who  was 
county  treasurer  at  the  time  of  the 
tax-sale,  and  deputy  treasurer  at 
the  time  of  the  conveyance  to  him, 
was  held  not  to  show  fraud  in  the 
issue  of  the  tax  deed:  Shelley  v. 
Smith,  97  Iowa  259.  And  in  New 
Orleans  Pac.  E.  Co.  v.  Kelly,  52  La. 
An.  1741,  a  tax-sale  was  not  an- 
nulled on  the  ground  that  four  years 
after  it  was  made  the  officer  who 
made  it  acquired  an  interest  from 
the  purchaser;  no  fraud  being  shown. 
lHara  v.  Carnall,  39  Ark.  196; 
Wells  v.  Jackson  Manuf.  Co.,  47  N. 
H.  235;  Fox  v.  Cash,  11  Pa.  St.  207.  See 
O'Reilly  v.  Holt,  4  Woods  645.  That 
a  deputy  of  the  tax-collector,  after 
the  land  had  been  bid  off  by  a  third 
person  at  a  tax-sale,  purchases  an  in- 
terest therein  from  such  purchaser, 
the  tax-deed  being  made  to  them 
jointly,  does  not  invalidate  the  sale: 
Mixon  v.  Clevenger,  74  Miss.  67. 
After  the  expiration  of  the  time  for 
redemption  of  lands  held  by  the 
state  for  taxes,  the  clerk  of  the  land 
department  of  the  office  of  the  au- 


ditor of  public  accounts  has  as  much 
right  to  purchase  at  the  sale  as  any 
one:  Browne  v.  Carlisle,  62 Miss.  595. 
But  see  Wait  v.  Gardiner,  123  Mich. 
236.    , 

2Walcott  v.  Hand,  122  Mo.  621; 
Turner  v.  Gregory,  151  Mo.  100. 

3  Under  a  statute  requiring  the  col- 
lector, on  a  sale  for  taxes,  "  to  offer 
for  sale  separately  and  in  consecutive 
order  each  tract  of  land  or  town  or 
city  lot  in  the  said  list,"  etc.,  the  col- 
lector, where  there  are  in  the  same 
town  two  lists,  one  for  general  taxes 
and  one  for  special  assessments,  may 
dispose  first  of  whichever  list  he  sees 
fit:  Drake  v.  Ogden,  128  I1L  603. 
Under  the  curative  statute  in  Min- 
nesota, non-compliance  with  the  stat- 
utory provision  requiring  each  piece 
or  parcel  of  land  to  be  offered  for 
sale  in  the  order  in  which  it  was  de- 
scribed in  the  judgment  would  not 
by  itself,  avoid  a  sale:  Cook  v. 
Schroeder  Lumber  Co.  (Minn.),  88  N. 
W.  Rep.  971. 

4Thorrington  v.  Montgomery,  83 
Ala.  591. 

6  Gregory  v.  Brogan,  74  Miss.  694 
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Sale  m  separate  parcels.  The  sale  should  also  be  made  of 
the  parcels  of  land  as  they  appear  in  the  list.  This  is  the  gen- 
eral rule.1  Exceptions  are  made  by  statutes  for  various  reasons. 
"Where  a  tract  is  capable  of  subdivision,  the  statute  may  author- 
ize the  owner  of  a  part  to  relieve  such  part  from  liability  by 
paying  a  proportionate  part  of  the  tax.2  Under  some  statutes, 
any  one  who  will  distinctly  define  any  pprtion  of  an  unim- 
proved tract  of  land  may  pay  the  tax  upon  that  portion.  So 
statutes  permit  the  owner  or  claimant  of  an  undivided  interest 
to  pay  upon  that  by  itself.8    In  any  of  these  cases  the  part  of 


iShaw  v.  Kirkwood,  24  Kan.  476; 
Kregolo  v.  Flint,  25  Kan.  695;  Hay- 
den  v.  Foster,  13  Pick.  492;  Farnham 
v.  Jones,  32  Minn.  7;  Brown  v.  Setzer, 
39  Minn.  317;  State  v.  Sargeant,  76 
Mo:  557;  Bays  v.  Trulson,  25  Or.  109; 
Brentano  v.  Brentano  (Or.),  67  Pao. 
Rep.  922;  Salmer  v.  Lathrop,  10 
S.  D.  216.  Under  a  statute  requiring 
land  to  be  assessed  by  a  description 
sufficient  to  identify  it,  a  sale  for 
taxes  describing  the  land  as  an  un- 
divided portion  of  the  south  middle 
31  and  two-twelfths  feet  of  a  certain 
lot,  the  lot  not  being  capable  of 
fractional  divisions  of  the  size  men- 
tioned, is  void  for  uncertainty:  Hin- 
trager  v.  Nightingale,  36  Fed.  Rep. 
847.  A  sale  of  land  described  as 
"  thirty-seven  acres  in  the  north  half 
of  section  one"  is  void  for  uncer- 
tainty: Nelson  v.  Abernathy,  74  Miss. 
164.  A  sale  of  "eighty-four  feet  of 
this  lot "  conveys  nothing:  Wands  v. 
O'Brien,  13  Lea  732.  A  sale  of  "115 
x  238  feet,  corner  of  C  and  6th  streets, 
section  20,  town  23,  range  4,  west, 
city  of  La  Fayette,"  is  too  defective 
to  convey  title,  but  passes  the  tax- 
lien:  Ball  v.  Barnes,  123  Ind.  394. 
The  land  sold  for  taxes  need  not  be 
described  by  metes  and  bounds.  A 
description  is  sufficient  which  shows 
the  location  of  the  premises:  Textor 
v.  Shipley,  86  Md.  424  Use  of  abbre- 
viations: Riddle  v.  Messer,  84  Ala. 
236. 


2  See  Fellows  v.  Denniston,  23  N.  Y. 
420. 

'Where  a  quarter  section  is 
wrongly  assessed  as  one  parcel,  the 
owners  of  distinct  parcels  of  it  may 
pay  the  taxes  on  their  parcels,  leav- 
ing the  remainder  to  be  sold:  Law- 
rence v.  Miller,  86  111.  502;  Pennell  v. 
Monroe,  30  Ark.  661.  But  the  officer 
cannot  receipt  as  for  undivided  in- 
terests in  such  a  case,  where  the 
ownerships  are  in  severalty:  Law- 
rence v.  Miller,  supra.  Where  the 
owner  of  an  undivided  interest  is 
permitted  to  pay  on  that  interest,  a 
sale  of  the  remaining  interest  is 
valid:  Peirce  v.  Weare,  41  Iowa  378. 
Where  one  owned  an  undivided  one- 
half  of  certain  land,  and  failed  to 
pay  taxes  due  on  it,  an  assessment 
and  sale  of  the  number  of  acres  he 
owned  in  survey  did  not  invest  the 
purchaser  with  his  interest  and  sub- 
rogate such  purchaser  to  an  undi- 
vided one-half  interest  in  the  land 
with  the  other  owner;  and  he  is  not 
entitled  to  the  assistance  of  equity 
to  aid  a  defective  conveyance:  Mor- 
gan v.  Smith,  70  Tex.  637.  Without 
express  statutory  authority  undi- 
vided interests  cannot  be  sold  sepa- 
rately when  the  tract  is  assessed  as 
an  entirety:  Roberts  v.  Chan  Tin 
Pen,  23  CaL  259;  Cragin  v.  Henry,  40 
Iowa  158.  It  would  be  otherwise  if 
the  statute  provided  for  the  sale  of 
undivided  interests  after  the  tax  on 
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the  land,  or  the  interest  in  the  land,  upon  which  the  tax  is  not 
paid,  remains  subject  to  sale  and  may  be  sold  by  itself.  But  in 
other  respects  the  listing  is  to  be  followed  in  the  sale.1  To 
group  lands  in  the  sale  which  are  assessed  as  separate  interests 


other  interests  had  been  paid.  If 
sale  of  part  of  a  tract  is  enjoined, 
the  remainder,  it  seems,  may  be  sold 
separately:  Lane  v.  March's  Succes- 
sion, 33  La.  An.  554  A  tax-sale  of  a 
fractional  part  of  a  tract  of  land  is 
not  rendered  invalid  by  the  fact  that 
the  list  of  lands  advertised  for  sale 
shows  that  bids  were  made  for  a 
definite  quantity  of  land  and  not  for 
an  undivided  part,  if  the  tax-sale 
record  shows  the  bid  to  have  been 
for  an  undivided  interest;  and  it 
need  not  appear  in  what  part  of  the 
tract  such  fractional  part  is,  as  only 
an  undivided  interest  is  sold :  Jens- 
wold  v.  Doran,  77  Iowa  692.  Under 
a  statute  providing  that  only  the 
estate  liable  for  the  taxes  should  be 
sold,  a  sale  not  affecting  any  part  of 
the  interest  of  a  mortgagee  of  one  of 
two  remainder-men  was  illegal,  be- 
cause casting  too  great  a  burden  on 
the  interests  of  the  life-tenant  and 
the  other  remainder- man:  Weaver 
v.  Arnold,  15  R  1  53.  To  sell  one's 
"  right,  title,  and  interest "  in  land  is 
not  equivalent  to  a  sale  of  the  land 
itself:  Clarke  v.  Strickland,  2  Curt. 
C.  C.  439.  In  Vermont  it  appears 
that  a  collector's  deed  describing  the 
land  simply  as  so  many  acres  of  a 
large  lot  passes  an  undivided  interest 
in  such  lot  equal  to  the  proportion 
which  the  number  of  acres  sold 
bears  to  the  whole  number  of  acres 
in  the  lot:  Sheaf e  v.  Wait,  30  Vt. 
735.  Prior  sale  of  leasehold  interest 
provided  collector  has  "actual  no- 
tice: "  Baltimore  v.  Whittington,  78 
Md.  231. 

1  Ballance  v.  Forsyth,  13  How.  18; 
Walker  v.  Moore,  2  Dill.  256;  Atkins 
v.  Hinman,  2  Gilm.  437;  Spellman  v. 
Curtenius,  12  I1L  409*;  Pitkin  v.  yaw, 


13  III.  251;  Penn  v.  Clemans,  19  Iowa 
372;  Ware  v.  Thompson,  29  Iowa  65; 
Martin  v.  Cole,  38  Iowa  141;  Moulton 
v.  Blaisdell,  24  Me.  283;  Wallingford 
v.  Fiske,  24  Me.  386;  Andrews  v.  Sen- 
ter,  32  Me.  394;  Hayden  v.  Foster,  13 
Pick.  492;  Baskins  v.  Winston,  24 
Miss.  431;  State  v.  Richardson,  21 
Mo.  420;  Willey  v.  Scoville,  9  Ohio 
43;  Morton  v.  Harris,  9  Watts  319; 
Wood  burn  v.  Wireman,  27  Pa.  St. 
18.  Where  there  is  a  joint  assess- 
ment of  certain  lots  at  one  valuation 
for  the  whole,  and  a  separate  sale  of 
each  by  the  tax-collector,  such  tax- 
sale  is  void:  House  v.  Gumble  &  Co., 
78  Miss.  259.  Where  a  tract  or  lot  of 
land  is  assessed  as  an  entirety,  the 
sale  of  a  part  of  it  for  part  of  the 
tax  is  voidable:  Heil  v.  Redden,  38 
Kan.  225;  Roberts  v.  First  Nat.  Bank, 
8  N.  D.  504.  Adjoining  lots  assessed 
at  one  lump  sum  must  be  sold  as 
a  whole:  O'Neil  v.  Tyler,  3  N.  D. 
47.  The  sale  of  an  entire»lot  for  a 
tax  based  on  an  assessment  of  only 
apart  is  void:  Reems  v.  Recorder,  47 
La.  An.  1138.  In  Minnesota,  where  an 
assessment  was  of  a  whole  block,  the 
sale  could  not  be  in  parcels:  Moul- 
ton v.  Doran,  10  Minn..  67.  A  sale  of 
a  mine  for  tax  assessed  thereon  and 
on  improvements  not  situated  upon 
the  land  which  included  the  mine, 
such  sale  being  for  a  sum  in  excess 
of  what  either  mine  or  improve- 
ments were  singly  liable  for,  held  in- 
valid: Knoxv.  Higby,76Cal.  264.  In 
Spalding  v.  Watson,  35  Kan.  39,  a  tax- 
sale  was  not  declared  void  simply  be- 
cause it  was  of  one-half  of  a  quarter 
section,  the  other  half  belonging  to 
the  same  person.  The  officer  must 
sell  an  undivided  interest  where 
such  was  the  interest  assessed:  Har- 
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is  incompetent,  even  though  they  be  owned  by  the  same  per- 
son.1 Each  parcel  is  chargeable  with  its  own  taxes,  and  is  to 
be  redeemed  by  paying  them ;  but  such  a  joint  sale  charges  it 
with  the  tax  upon  the  other  also,  and  is  like  issuing  one  execu- 
tion upon  several  judgments,  and  selling  jointly  the  lands 
which  are  charged  with  separate  liens.2    It  may  or  may  not  be 


per  v.  Rowe,  55  Cal.  132.  In  Penn- 
sylvania the  sale  of  seated  lands 
with  unseated  is  void  for  want  of 
jurisdiction:  Dietrick  v.  Mason,  57 
Pa.  St.  40.  Unseated  lands  are  sold 
without  regard  to  ownership:  Read- 
ing v.  Finney,  73  Pa.  St.  467.  See 
Cuttle  v.  Brockway,  32  Pa.  St.  45. 
In  New  York  it  is  held  competent, 
where  distinct  interests  are  held 
subject  to  a  lien  for  taxes,,  to  pro- 
vide by  statute  for  a  judicial  sale  of 
the  whole  fee,  on  the  application  of 
one  party,  after  publication  of  no- 
tice to  unknown  owners:  Jackson  v. 
Babcock,  16  N.  Y.  246.  It  is  held  in 
Alabama  that  sale  may  be  made  of 
a  segregated  portion  of  an  oper- 
ated railroad  for  non-payment  of 
taxes  assessed  upon  the  railroad  as 
land:  Purifoy  v.  Lamar,  112  Ala. 
123.         -p 

1  Cocks  v.  Simmons,  55  Ark.  104; 
Levy  v.  Ladd,  35  Fla.  391j  Hintrager 
v.  McElhinny,  112  Iowa  385;  Wyer  v. 
Larocque,  51  Kan.  710;  Norres  v. 
SHayes,  44  La.  An.  907;  Andrews  v. 
Senter,  32  Me.  394;  Hayden  v.  Foster, 
13  Pick.  492;  Barnes  v.  Boardman, 
149  Mass.  106;  Gilflllan  v.  Chatterton, 
38  Minn.  335;  Griffin  v.  Ellis,  63  Miss. 
348;  Speed  v.  McKnight,  76  Miss.  723; 
Higdon  v.  Salter,  76  Miss.  766;  Yea- 
mans  v.  Lepp  (Mo.),  66  S.  W.  Rep. 
957;  Casey  v.  Wright,  14  Mont.  315; 
Hasbrouck  Heights  Co.  v.  Township 
Committee  (N.  J.),  48  AtL  Rep.  517; 
Bays  v.  Trulson,  25  Or.  109;  Brentano 
v.  Brentano  (Or.),  67  Pac.  Rep.  922; 
Woodbum  v.  Wireman,  27  Pa.  St.  18; 
Salmer  v.  Lathrop,  10  S.  D.  216; 
Tucker  v.   Whittlesey,  74  Wis.  74. 


See  Crane  v.  Randolph,  30  Ark.  579; 
Rankin  v.  Miller,  43  Iowa  11.  Though 
a  sale  together  of  several  lots  which 
really  constitute  one  tract  may  be 
good,  yet  this  can  only  be  so  when 
they  were  assessed  together,  or  when 
they  constitute  a  definite  portion  or 
fraction  of  what  was  assessed,  so  that 
by  mere  division  or  subtraction  the 
amount  of  tax  chargeable  on  the 
property  sold  can  be  determined  from 
the  assessment  roll:  McQuesten  v. 
Swope,  12  Kan.  32.  In  Wisconsin  the 
sale  of  several  governmental  sub- 
divisions together  is  a  mere  irregu- 
larity which  does  not  go  to  the 
groundwork  of  the  tax:  Pier  v. 
Prouty,  67  Wia  218. 

2  National  Bank  v.  Baker  Hill  Iron 
Co.,  108  Ala.  635;  Salinger  v.  Gunn, 
61  Ark.  414;  Hall  v.  Dodge,  18  Kan. 
277;  Mathews  v.  Buckingham,  22 
Kan.  166;  Yeamans  v.  Lepp  (Mo.), 
66  S.  W.  Rep.  957;  Philadelphia  v. 
Meighan,  159  Pa.  St.  495.  Where  a 
sale  of  distinct  parcels  as  an  entirety 
is  invalid,  the  question  whether  the 
land  is  to  be  regarded  as  one  or  more 
parcels  is  not  always  determined 
merely  by  the  usual  description  of 
the  land;  its  use  and  nature  control 
the  description;  and  lots  described 
as  lots  2  and  3  in  a  town  may  be  sold 
as  one  parcel  if  inclosed,  built  upon, 
and  occupied  as  one:  Weaver  v. 
Grant,  39  Iowa  294.  See  Greer  v. 
Wheeler.  41  Iowa  85.  The  fact  that 
a  piece  of  land  advertised  and  sold  for 
taxes  as  one  lot  was  separated  into 
six  lots  by  stone  walls  does  not  in- 
validate the  sale  where  the  tract  as 
a  whole  is  correctly  described:  How- 
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important  to  the  owner  that  he  have  the  opportunity  of  a  sepa- 
rate redemption,  but  the  fact  that  it  possibly  may  be  so  is  suf- 
ficient reason  why  the  law  should  protect  the  right.  But 
where  parcels  are  separately  sold,  there  is  no  objection  to  their 
being  united  in  one  conveyance  if  purchased  by  the  same  per- 
son, and  their  being  so  joined  raises  no  presumption  that  they 
were  not  separately  sold.1 


land  v.  Pettey,  15  R.  I.  603. '  Three  ad- 
joining lots  of  land,  taxed,  held,  and 
used  as  one  property,  may  be  sold  to- 
gether: Jones  v.  Landis  T'p.  50  N.  J. 
L.  374.  Where  several  platted  lots 
have  been  properly  assessed  as  one 
description  (and  the'  entry  of  decree 
against  such  a  description  as  one  par- 
cel is  a  determination  of  the  legality 
of  the  assessment),  and  where  the  tax 
has  been  extended  against  the  de- 
scription as  a  whole,  it  is  proper  to 
treat  it  as  one  parcel  in  subsequent 
proceedings:  Kneeland  v.  Hull,  116 
Mich.  55.  The  term  "  tract "  or  "  lot " 
in  tax-laws  defined :  Yeamans  v.  Lepp 
(Mo.),  66  S.  W.  Eep.  957.  Where  a 
quarter  section  of  land  is  owned  by 
one  person,  the  assessment  and  sale 
thereof  as  a  whole  is  not  in  violation 
of  a  statutory  provision  that  land 
shall  be  assessed  and  sold  in  separate 
tracts:  Land,  etc.  Imp.  Co.  v.  Bordon, 
45  Fe  1.  Eep.  706.  In  Illinois  it  seems 
that  if  distinct  tracts  belonging  to 
one  person  are  offered  separately  and 
no  bids  received,  then  two  may  be 
offered  together,  even  though  not  ad- 
joining: Douthett  v.  Kittle,  104  111. 
356.  See  Slater  v.  Maxwell,  6  Wall. 
268.  It  will  not  be  presumed,  against 
the  regularity  of  tax-sales,  that  sev- 
eral tracts  on  one  list  were  in  differ- 
ent beats:  Lowe  v.  Martin,  79  Ala. 
366.  If  a  deed  shows  that  several 
parcels  were  sold  together  in  bulk, 
and  that  they  are  separate  and  non- 
contiguous tracts,  the  deed  is  void 
on  its  face:  Cartwright  v.  McFadden, 
24  Kan.  662.  See  Farnham  v.  Jones, 
32  Minn.  7.    Where  the  statute  re- 


quires a  sale  to  be  in  parcels  not 
larger  than  forty  acres,  it  must  be 
followed  strictly:  Clarke  v.  Eowan, 
53  Ala.  400.  A  sale  by  forty-acre 
lots  when  the  sheriff  at  the  time  they 
are  offered  fails  to  designate  what 
forty-acre  lot  he  is  selling  is  void: 
Nelson  v.  Abernathy,  74  Miss.  164. 
And  a  sale  by  a  tax-collector  of  a  300- 
acre  lot  in  a  parcel  instead  of  in  forty- 
acre  parcels  as  required  by  the  stat- 
ute, vitiates  the  sale,  even  though 
there  never  had  been  a  subdivision 
by  government  survey  of  the  section 
containing  the  lot:  Herring  v.  Moses, 
71  Miss.  620.  Under  the  Minnesota 
statutes  a  certificate  including  sev- 
eral tracts  must  show  that  each  tract 
was  separately  bid  off  at  a  certain 
price,  in  the  manner  required ;"  and 
one  reciting  that  all  property  de- 
scribed in  it  (several  separate  tracts) 
was  sold  for  a  lump  sum,  purports  a 
sale  en  masse,  and  is  void:  Brown  v. 
Setzer,  39  Minn.  317,  following  Farn- 
ham v.  Jones,  32  Minn.  7.  It  seems 
that  in  selling  for  a  federal  tax,  if 
the  officer  acts  in  good  faith,  the  sale 
is  not  void  because  of  a  joint  sale  of 
two  parcels:  Springer  v.  United 
States,  102  U.  S.  586.  See  Keely  v. 
Saunders,  99  U.  S.  441.  The  New 
Tork  statutory  requirement  that  con- 
tiguous lots  belonging'  to  the  same 
owner  shall  be  sold  in  one  parcel 
does  not  apply  to  lots  assessed  to  dif- 
ferent occupants,  unless  some  proof 
of  joint  ownership  is  given:  People 
v.  Cady,  105  N.  T.  299. 

1  Waddingham  v.  Dickson,  17  Colo. 
223;  Crisman  v.   Johnson,   23  Colo. 
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Surplus  moneys.  Various  methods  are  adopted  in  different 
states  to  save,  if  possible,  something  to  the  owner  when  his 
land  is  sold.  One  of  these  is,  to  have  the  land  put  up  for  sale 
for  what  it  will  bring,  and  if  the  bid  exceeds  the  tax,  with  in- 
terest and  expenses,  require  the  surplus  to  be  deposited  in  the 
state  or  county  treasury  for  the  benefit  of  the  party,  who  shall 
show  his  right.1  Another  is  to  require  a  bond  to  be  given  by 
the  purchaser  to  account  for  the  excess  over  the  taxes  and 
charges,  which  bond  shall  be  a  lie'h  on  the  land.2  Still  another 


264;  Stieff  v.  Hartwell,  35  Fla.  606; 
State  v.  Jordan,  36  Fla.  1;  Barnett  v. 
Jaynes,  26  Colo.  279;  Watkins  v.  Inge, 
24  Kan.  612;  Towle  v.  Holt,  14  Neb. 
221;  Bennett  v.  Darling  (S.  D.),  86 
N.  W.  Rep.  751.  And  if  two  tracts 
are  deeded  as  one  parcel  the  deed 
may  be  supported  by  evidence  that 
they  were  separately  sold,  or  that 
they  were  sold  because  occupied  as 
one:  Greer  v.  Wheeler,  41  Iowa  85. 
A  misdescription  of  one  parcel  of 
land  in  a  deed  does  not  affect  the 
deed  as  'to  the  remainder:  Watkins 
v.  Inge,  24  Kan.  612.  In  Arkansas  it 
is  said  that  if  two  parcels  are  sold 
separately  they  may  be  embraced  in . 
the  same  conveyance,  but  the  deed 
should  show  the  separate  sales :  Pack 
v.  Crawford,  29  Ark.  489;  Pettus  v. 
Wallace,  29  Ark.  476;  Montgomery 
v.  Birge,  31  Ark.  491. 

1  The  law  directing  an  entire  tract 
to  be  sold  for  delinquent  taxes  and 
not  providing  for  the  sale  of  any 
fractional  part  thereof,  but  reserving 
the  surplus  for  the  land-owner,  does 
not  violate  any  conditional  provis- 
ion: Shuttuck  v.  Smith,  6  N.  D.  56. 
As  to  the  land-owner's  right  to  any 
surplus,  see  Workingmen's  Bank  v. 
Lannes,  30  La.  An.  871.  The  mort- 
gagee of  premises  sold  for  taxes  was 
held  entitled  to  the  surplus  of  the 
price  above  the  taxes  due  on  the  ex- 
piration of  the  time  to  redeem: 
Sutherland  v.  Brooklyn,  156  N.  Y. 
605..  A  provision  that  a  petition  for 
a  surplus  may  be  filed  in  two  years 


from  the  time  the  sale  is  publicly 
consummated,  means  two  years  from 
the"  date  of  the  decree  of  confirma- 
tion of  sale,  not  from  the  date  of  the 
decree  directing  the  sale:  Thompson 
v.  Cox,  42  W.  Va.  566.  If  land  is 
sold  to  the  United  States  for  a  fed- 
eral tax  and  bid  in  for  more  than  is 
due,  the  United  States  are  liable  to 
the  land-owner  for  the  surplus: 
United  States  v.  Lawton,  110  U.  S. 
146.  As  to  who  could  claim  surplus 
proceeds  in  federal  treasury,  see 
Elliott  v.  United  States,  20  Ct.  of  CI. 
328;  Rhett  v.  United  States,  20  Ct  of 
CI.  .338;  Rodgers  v.  United  States,  21 
Ct.  of  CI.  130 ;  Wilson  v.  United  States, 
21  Ct.  of  CI.  135;  Paynter  v.  United 
States,  21  Ct.  of  CI.  221.  A  tax-col- 
lector cannot  retain  in  his  hands 
the  money  paid  at  a  tax  sale  which 
may  be  pronounced  null:  Brown  v. 
Ponchartain,  49  La.  An.  1779.  Sale 
ratified  by  accepting  surplus:  Cly- 
burn  v.  McLaughlin,  106  Mo.  521. 
Not  material  that  taxpayer  does  not 
appear  in  person  to  receive  surplus 
where  he  deputes  the  treasurer  to  re- 
ceive such  surplus  for  him:  State  v. 
Lancaster,  46  S.  C.  282. 

2  Loud  v.  Penniman,  19  Pick.  539; 
People  v.  Hammond,  1  Doug.  (Mich.) 
276;  Peters  v.  Heasley,  10  Watts  208. 
The  giving  of  the  surplus  bond  is  a 
condition  precedent  to  the  passing 
of  the  title  to  the  purchaser  at  the 
tax -sale:  Sutton  v.  Nelson,  10  S.  & 
R.  238;  McDonald  v.  Maus,  8  Watts 
364;  Donnel  v.  Bellas,  10  Pa.  St.  341; 
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is  to  require  so  much  only  of  the  land  to  be  sold  as  may  be 
requisite  to  satisfy  the  tax  and  charges,  either  prescribing  a 
general  rule  as  to  where  the  parcel  sold  shall  be  taken  off,  or 
allowing  a  discretion  to  the  officer  in  that  regard. 

Excessive  sale.1  It  has  been  said  that  in  the  absence  of  any 
statute  limiting  the  officer's  right  to  sell,  to  so  much  as  would 
be  requisite  to  pay  the  tax  and  charges,  a  restriction  to  this  ex- 
tent would  be  intended  by  the  law.2  Whether  this  is  so  or  not  is 
perhaps  not  very  material,  as  it  is  not  for  a  moment  to  be  sup- 
posed that  any  statute  would  be  adopted  without  this  or  some 
equivalent  provision  for  the  owner's  benefit.  And  such  a  pro- 
vision must  be  strictly  obeyed.  A  sale  of  the  whole  when  less 
would  pay  the  tax  would  be  such  a  fraud  on  the  law  as  to  ren- 
der the  sale  voidable  at  the  option  of  the  land-owner,8  and  the 


Cutler  v.  Brockway,  24  Pa.  St  145; 
Woodland  Oil  Co.  v.  Shoup,  107  Pa. 
St.  293.  That  there  is  no  presump- 
tion sucb  a  bond  was  given,  where 
the  taxpayer  does  not  take  possession 
or  pay  taxes,  see  Alexander  v.  Bush, 
46  Pa.  St.  62.  As  to  suit  upon  the 
bond,  see  Crawford  v.  Stewart,  38 
Pa,  St.  34 

1  As  to  excessive  taxes,  see  ante, 
pp.  589-593. 

2  Townsend,  etc.  Bank  v.  Todd,  47 
Conn.  190;  O'Brien  v.  Coulter,  2 
Blackf.  421;  Margraff  v.  Cunning- 
ham's Heirs,  57  Md.  585.  In  Bigger 
v.  Ryker  (Kan.),  63  Pac.  Rep.  740,  a 
statutory  provision  which  permits 
the  selling  of  the  whole  of  a  tract  of 
land  for  taxes  when  a  smaller  part 
might  suffice  to  pay  them  is  sus- 
tained. In  Martin .  v.  Snowden,  18 
Grat.  100, 145,  language  denying  such 
power  is  used,  but,  as  observed  in 
Bigger  v.  Ryker,  supra,  the  judge 
■writing  the  majority  opinion  ex- 
pressly states  that  he  does  not  think 
it  necessary  to  decide  the  question. 
See  Downey  v.  Nutt,  19  Grat.  59. 

3  Stead's  Executors  v.  Course,  4 
Cranch  403;  Mason  v.  Fearson,  9 
How.   248;   French  v.  Edwards,   13 


Wall.  506;  Commercial  Bank  v. 
Sandford,  99  Fed.  Rep.  154;  Morris 
v.  Davis,  75  Ga.  169;  Workingmen's 
Bank  v.  Lannes.  30  La.  An.  871; 
Norres  v.  Hays,  44  La.  An.  512;  Gulf 
States  L.  &  I.  Co.  v.  Fasnacht's  Suc- 
cession, 47  La.  An.  1294;  Bristol  v. 
Murff,  49  La.  An.  357;  Loomis  v.  Pin- 
gree,  43  Me.  299;  Lovejoy  v.  Lunt,  48 
Me.  377;  French  v.  Patterson,  61  Me. 
203,  210;  Whitmore  v.  Learned,  70 
Me.  276;  Straw  v.  Poor,  74  Me.  53; 
Crowell  v.  Goodwin,  3  Allen  535; 
Baskins  v.  Winston,  24  Miss.  431; 
Corrigan  v.  Schmidt,  126  Mo.  304; 
Ainsworth  v.  Dean,  21 N.  H.  400;  Ly- 
ford  v.  Dunn,  32  N.  H.  81;  Jaquith  v. 
Putney,  48  N.  H.  138;  Avery  v.  Rose, 
4  Dev.  549;  Love  v.  Wilbourn,  §Ired. 
344;  Eastman  v.  Gurrey,  15  Utah  410. 
If  the  statute  requires  the  land  to  be 
sold  to  the  person  who  will  pay  taxes, 
interest,  and  charges  for  the  small- 
est portion  of  the  land,  the  officer 
must  sell  accordingly,  and  cannot 
substitute  a  different  sale:  Carpen- 
ter v.  Gann,  51  Cal.  193;  Hewell  v. 
Lane,  53  Cal.  213;  Mora  v.  Nunez,  7 
Sawy.  455.  And  under  such  a  stat- 
ute a  sale  to  the  highest  bidder  is 
simply  void:  Reynolds  v.  Lincoln, 71 


954 


SALE  OF  LANDS  FOE  UNPAID  TAXES. 


[CH.  XV. 


deed  would  be  void  on  its  face  if  it  showed  the  fact  of  such 
excessive  sale.1  So  a  sale  of  the  remainder  after  the  tax  had 
been  satisfied  by  the  sale  of  a  part  would  also  be  void,  for  the 
very  plain  reason  that  the  power  to  sell  would  be  exhausted  the 


Cal.  183.  The  officer's  statement  that 
he  offers  any  portion  of  the  land  that 
one  will  buy  is  not  a  sufficient  com- 
pliance with  the  requirement  that 
he  sell  the  least  quantity  which  will 
bring  the  unpaid  taxes:  Gulf  States 
L.  &  I.  Co.  v.Fasnacht's  Succession,  47 
La.  An.  1294.  Where  the  sale  is  to  be 
of  the  smallest  quantity  of  land,  the 
officer  must  still  sell  an  undivided 
interest,  where  such  was  the  inter- 
est assessed:  Harper  v.  Rowe,  55  Cal. 
133.  If  the  entire  land  is  sold,  the 
deed  should  show  that  this  became 
necessary:  Brookings  v.  Woodin,  74 
Me.  223.  Under  the  Massachusetts 
'  statute  providing  that  if  an  estate  is 
capable  of  division  the  collector  may 
sell  so  much  thereof  as  would  be  suf- 
ficient to  discharge  the  taxes  and  in- 
tervening charges,  it  must  appear  by 
the  collector's  deed  or  otherwise 
that  the  land  was  so  divided  that  no 
greater  part  was  sold  than  was  nec- 
sary  to  satisfy  the  tax  and  charges, 
or  that  it  could  not  be  divided  con- 
veniently to  that  extent:  Crowell  v. 
Goodwin,  3  Allen  535.  Undivided 
interests  are  not  sold  under  this  stat- 
ute: Wall  v.  Wall,  124  Mass.  65;  San- 
ford  v.  Sanford,  135  Mass.  314.  A 
provision  that  "  the  collector  may 
designate"  what  portion  of  land 
shall  -be  sold  leaves  it  in  his  discre- 
tion to  sell  either  part  or  the  whole: 
Doland  v.  Mooney,  79 Cal.  137;Hewes 
v.  McLellan,  80  Cal.  393.  It  was  held 
in  Arizona  that  a  provision  that  if 
the  owner  fails  to  designate  what 
portion  he  wishes  sold  "the  collector 
may  designate  it"  is  mandatory, 
and  is  not  complied  with  by.the  in- 
quiry at  the  sale  "  who  will  take  the 


lowest  quantity  of  said  block  with 
the  improvements,  and  pay  the  taxes 
and  costs  due  ?  "  Jacobs  v.  Bucka- 
lew  (Ariz.),  42  Pac.  Rep.  619.  Where 
a  quarter  section  contained  several 
village  lots  it  was  held  incompetent 
to  sell  off  an  acre  from  one  side  for 
the  tax  on  the  whole:  Balance  v. 
Forsyth,  13  How.  18.  A  sale  of  an 
entire  tract  to  any  one  but  a  county 
is  invalid  under  the  North  Carolina 
statute:  Tucker  v.  Tucker,  110  N.  C. 
333.  Under  a  statute  providing  that 
"  where  any  parcel  of  real  estate  is 
liable  for  payment  of  taxes^  so  much 
thereof  as  is  necessary  to  pay  the 
tax,  interest,  costs,  and  expenses 
shall  be  sold  by  the  collector,"  a  sale 
of  the  interests  of  the  life-tenant  and 
of  the  two  reversioners,  without  a 
sale  of  the  interest  of  the  mortgagee 
of  one  reversioner's  interest,  is  void 
against  the  other  reversioner  as 
charging  his  interest  for  more  than 
its  proportion  of  the  taxes:  Weaver 
v.  Arnold,  15  R  I  53.  Under  said 
statute  the  sale  of  a  strip  across  the 
northerly  side  of  one  of  the  lots  was 
held  not  an  unfair  mode  of  sale,  cal- 
culated to  depreciate  the  price: 
Howland  v.  Pettey,  15  R  I.  603. 
Sheriff's  neglect  to  sell  only  such 
subdivision  as  might  have  been  nec- 
essary to  satisfy  the  judgment  of 
sale  for  the  taxes  was  held  not  avail- 
able in  a  collateral  action  against 
the  purchaser:  Flynn  v.  Edwards,  36 
Fed.  Rep.  873.  So  it  was  held  in  Wil- 
son v.  Cantrell,  40  S.  C.  114,  that  not- 
withstanding a  statute  authorizing 
sale  of  only  so  much  as  might  be  nec- 
essary to  pay  the  taxes,  the  sale  of 
an  entire  tract  without  an  effort  to 


1  Commercial  Bank  v.  Sandford,  103  Fed.  Rep.  98;  Allen  v.  Morse,  72  Me. 
502. 
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moment  the  tax  was  collected.1  Where  the  land  is  to  be  struck 
off  to  the  bidder  of  the  smallest  quantity,  the  law  commonly 
designates  where  the  quantity  bid  shall  be  set  off.  But  in  Iowa, 
by  thus  bidding,  the  purchaser  takes  an  undivided  portion.2 

It  has  been  shown  in  a  preceding  chapter  that  an  excessive . 
levy  is  void,  whether  it  is  made  excessive  by  including  with 
lawful  taxes  those  which  are  unlawful,  or  in  any  other  manner. 
If  the  levy  should  be  void,  there  would  of  course  be  nothing  to 
uphold  a  sale.3  And  if  a  valid  levy  were  to  be  increased  after- 
wards by  unlawful  additions,  the  sale  would  be  equally  bad. 
The  statutory  power  is  a  power  to  sell  for  lawful  taxes  and 
lawful  expenses,  and  if  it  is  exceeded  by  including  unlawful 
items  of  either  class,  the  power  is  exceeded  and1  its  exercise  is 
invalid  in  toto  from  the  manifest  impossibility  of  saving  the 
sale  in  part  when  the  invalidity  extends  to  the_whole.4   Nor 


subdivide  it,  would  not,  in  the  ab- 
sence of  fraud  or  collusion,  be  invalid. 
And  under  the  Massachusetts  stat- 
ute allowing  the  collector  to  sell,  at 
his  option,  the  whole  or  any  part  of 
the  land  for  taxes,  the  sale  is  not 
void  because  the  whole  of  the  land 
was  sold  when  a  part  might  conven- 
iently have  been  sold:  Southworth 
v.  Edmands,  152  Mass.  303.  See,- also, 
Leaton  v.  Murphy.  78  Mich.  77. 
Where  the  land  as  assessed  consists 
of  several  distinct  parcels  constitut- 
ing one  tract,  if  the  several  parcels 
are  offered  separately  and  no  bids 
obtained,  the  whole  may  then  be 
offered  together:  Slater  v.  Maxwell, 
6  Wall.  268.  See  Douthett  v.  Kittle, 
104  111.  356.  Under  the  federal  di- 
rect tax  acts  charging  each  parcel 
with  a  distinct  tax,  a  sale  of  two  dis- 
tinct parcels  was  not  illegal,  al- 
though the  receipts  from  either  were 
more  than  enough  to  discharge  the 
taxes  on  both:  Lawton  v.  United 
States.  21  Ct.  of  CI.  44. 

1  See  Washington  v.  Pratt,  8  Wheat. 
681;  Mason  v.  Fearson,  9  How.  248; 
Glos  v.  Swigart,  156  111.  229. 

2  Brundige  v.  Maloney,  52  Iowa  218. 
s  See  ante,  pp.  589-593.    Including 


salaries  of  town  officers  in  the  tax- 
levy  of  a  village  corporation  renders 
the  tax  illegal,  and  a  sale  under  a 
judgment  for  non-payment  thereof 
void;  and  such  a  case  is  within  the 
exception  providing  that  the  judg- 
ment for  sale  shall  not  be  conclusive 
as  to  a  title  based  thereon  where  the 
land  was  not  liable  to  the  tax:  Drake 
v.  Ogden,  128  111.  603:  Gage  v.  Goudy, 
141  111.  215.  A  tax-deed  is  void  if  the 
tax  for  which  the  sale  was  made  was 
excessive  and  void;  as  when  the  tax 
was  for  a  sum  illegally  allowed  to  a 
judge  for  extra  compensation:  Cul- 
bertson  v.  Witbeck  Co.,  127  U.  &  326. 
The  mere  fact  that  in  a  given  year 
there- was  a  levy  of  two  per  cent,  in 
a  county  where,  by  statute,  the  board 
could  not  levy  a  tax  greater  than  one 
per  cent.,  is  not  sufficient  to  avoid  a 
deed  for  land  sold  for  non-payment 
of  taxes  assessed  on  such  levy,  since 
the  same  statute  allows  a  greater 
levy  if  it  be  authorized  by  a  direct 
vote  of  the  taxpayers,  and  it  must 
be  presumed  that  public  officers  per- 
form their  duty  as  the  law  requires: 
Bergman  v.  Bullitt,  43  Kan.  709. 

4  Pack   v.  Crawford,  20  Ark.  489;' 
Cooper  v.  Freeman  Lumber  Co.,  61 
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can  th?  maxim  de  minimis  be  applied  so  as  to  prevent  a  slight 
excess  from  invalidating  the  sale.1  It  is  to  be  presumed,  when 
the  sale  has  been  made  for  a  sum  in  part  illegal,  that  some  un- 
defined and  undefinable  portion  of  the  land  has  gone  to  satisfy 


Ark.  36;  Hardenburgh  v.  Kidd,  10 
Cal.  402;  Buoknall  v.  Story,  36  CaL  67; 
Treadwell  v.  Patterson,  51  Cal.  637; 
Harper  v.  Rowe,  53  Cal.  233;  Axtell  v. 
Gerlach,  67  Cal.  483;  Simmons  v.  Mc- 
Carthy, 118  Cal.  625 ;  Miller  v.  Williams 
(Cal.),  67  Pac.  Rep.  788 ;  Cramer  v.  Arm- 
strong (Cola),  66  Pac.  Rep.  889;  Gra- 
ham v.  Florida,  L.  &  M.  Co.,  33  Fla.  350 ; 
Gage  v.  Williams;  119  111.  563;  Mc- 
Quilkinv.  Doe,8Blackf.  581;  Hutch- 
ens  v.  Doe,  3  Ind.  528;  Smith  v.  Ryan, 
88  Ky.  636;  Fish  v.  Genett  (Ky.),  56 
S.  W.  Rep.  813;  Clifford  v.  Michiner, 
49  La.  An.  1511;  Hansen  v.  Mauber- 
ret,  52  La.  An.  1565;  Elwell  v.  Shaw, 
1  Greenl.  339;  Stockle  v.  Silsbee,  44 
Mich.  561;  Burroughs  v.  Goff,  64 
Mich.  464;  Dogan  v.  Griffin,  51  Miss. 
782;  Beard  v.  Green,  51  Miss.  856; 
Shattuck  v.  Daniel,  52  Miss.  834; 
Peterson  v.  Kittredge,  65  Miss.  33; 
McCann  v.  Merriam,  11  Neb.  241; 
Cowell  v.  Young,  11  Neb.  510;  But- 
trick  v.  Nashua  1.  &  S.  Co.,  59  N.  H. 
392;  People  v.  Hagadorn,  104  N.  Y. 
516;  Lee  v.  Crawford  (N.  D),  88  N. 
W.  Rep.  97;  Young  v.  Joslin,  13  R  L 
675;  Eastman  v.  Gurrey,  15  Utah 
410;  Asper  v.  Modn  (Utah),  67  Pac. 
Rep.  409.  See  Cuming  v.  Grand 
Rapids,  46  Mich.  150;  McQuesten  v. 
Swope,  12  Kan.  32.  A  tax-sale  is 
void  if  the  tax  is  made  excessive  by 
adding  an  illegal  percentage  or  item 
of  interest:  Bucknall  v.  Story,  36 
Cal.  67;  Wattles  v.  Lapeer,  40  Mich. 
324;  Silsbee  v.  Stockle,  41  Mich.  615; 
Rellstab  v.  Belmar,  58  N.  J.  L.  489; 
Lufkin  v.  Galveston,  73  Tex.  340.  Or 
where  illegal  Or  excessive  fees  or 
charges  are  added:  Railroad  Co.  v. 
Parks,  32  Ark.  131;  Goodrum  v. 
Ayres,  56  Ark.  43;  Salinger  v.  Gunn, 
61   Ark.  414;  Darter    v.  Houser,  63 


Ark.  475;  Muskegon  Lumber  Co.  v. 
Brown,,  66  Ark  539;  Gunther  v. 
Lewis,  24  Kan.  309;  Harris  v.  Curran, 
32  Kan.  580;  Fox  v.  Cross,  39  Kan. 
850;  Blanchard  v.  Hatcher,  40  Kan. 
350;  Jackson  v.  Challis,  41  Kan.  247; 
Douglas  v.  Walker,  57  Kan.  328; 
Benton  v.  Goodale,  66  N.  H.  424;  Eus- 
tis  v.  Henrietta,  91  Tex.  325;  Olsen 
v.  Bagley,  10  Utah  492.  See  Doland 
v.  Mooney,  79  Cal.  137;  Hewes  v. 
McLellan,  80  CaL  393;  Clarke  v.  New 
York,  55  N.  Y  Super.  Ct.  259.  A  tax 
sale  will  also  be  void  where  the  judg- 
ment upon  whibh  it  is  made  includes 
as  costs  fees  not  due,  or  earned  at 
the  time  it  was  rendered,  but  to  ac- 
crue subsequently,  as  costs  for  sell- 
ing, etc.:  Combs  v.  Goff,  127  111.  431; 
Gage  v.  Lyons,  138  111.  590;  Gage  v. 
Goudy,  141  111.  215.  As  to  what  are 
legal  costs  in  a  sale,  see  Harper  v. 
Rowe,  53  CaL  233.  An  error  in  com- 
puting an  item  in  the  tax  at  too 
large  an  amount  is  not  fatal  to  the 
tax-sale  where,  by  another  error, 
another  item  is  decreased,  so  that 
the  total  tax  claimed  is  less  than 
that  legally  due:  Hammond  v.  Car- 
ter, 155  111.  579.  But  it  was  held  in 
Bump  v.  Jepson,  106  Mich.  641,  that 
a  sale  including  an  illegal  interest 
charge  could  not  be  upheld  on  the 
ground  that  the  amount  for  which 
the  land  was  sold  was  not  in  excess 
of  what  it  would  have  been  had  a 
lawful  collection  fee  which  was 
omitted  been  added. 

1  Cooper  v.  Freeman  Lumber  Co., 
61  Ark.  36;  Salinger  v.  Gunn,  61  Ark. 
414;  Simmons  v.  McCarthy,  118  Cal. 
622;  Miller  v.  Williams  (CaL),  67  Pac. 
Rep.  788;  Burroughs  v.  Goff,  64  Mich. 
464;  Lee  v.  Crawford  (N.  D),  88  N. 
W.  Rep.  97.    In  Havard  v.  Day,  62 
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an  illegal  demand,  and  that  such  part  would  not  have  been  sold 
at  all  if  only  what  was  lawful  had  been  called  for.1  In  some 
states,  however,  statutes  provide  that  a  sale  is  to  be  sustained 
if  any  one  of  the  taxes  for  which  it  was  made  is  valid.2  Some- 
times, also,  it  is  provided  that  the  sale  shall  not  be  invalid 
though  made  for  an  amount  in  excess  of  the  amount  due.* 
But  in  general,  the  officer  must  not  demand  more  than  is  due 


Miss.  748,  a  mistake  in  the  tax-col- 
lector's calculation  of  the  amount  of 
several  taxes,  whereby  a  sale  was 
made  for  one  and  six-tenths  of  a  cent 
in  excess  of  the  legal  amount  due, 
was  held  not  to  invalidate  the  sale. 
So  in  O'Grady  v.  Barnhisel,  23  Cal. 
287,  the  court,  applying  the  maxim 
de  minimis,  held  that  a  sale'  should 
not  be  avoided  because  for  $57.68  in- 
stead of  $57.62£,  the  correct  amount. 
Where  in  the  enforcement  of  a  spe- 
cial assessment  tax  the  notice  of  the 
precept  for  the  collection  of  the  tax 
was  for  $32.10  instead  of  $32.20,  the 
sale,  being  for  the  correct  amount, 
was  upheld:  Burt  v.  Hasselman,  139 
Ind.  196.  And  in  Drennan  v.  Beier- 
lein,  49  Mich.  272,  it  was  said  that  a 
slight  apparent  excess  would  be  pre- 
sumed legal  if  it  could,  under  the 
law,  be  legal. 

1  Graham  v.  Florida,  L.  &  M.  Co.. 
33  Fla.  356;  Silsbee  v.  Stockle,  44 
Mich.  561;  Tillotson  v.  Webber,  96 
Mich.  144.  For  a  case  where  the  de- 
linquent taxpayer  was  held  not  en- 
titled to  have  a  sale  certificate  set 
aside  because  part  of  the  tax  was 
illegal,  see  Franz  v.  Krebs,  41  Kan. 
223.  A  grantee  in  a  deed  agreeing 
to  pay  all  the  taxes  due  upon  the  land 
conveyed  only  agrees  to  pay  the  taxes 
lawfully  due,  and  may  object  to  ex- 
cessive taxes,  and  hence  may  demand 
the  cancellation  of  ■  a  tax-deed  ob- 
tained at  a  sale  of  the  land  for  taxes, 
a  part  of  which  were  excessive: 
Cramer  v.  Armstrong  (Colo.),  66  Pac. 
Eep.  889.  Under  the  Massachusetts 
statute  providing  that  no  tax-sale 


shall  be  avoided  by  reason  of  error 
or  illegality  in  the  assessment,  the 
title  of  one  claiming  under  a  tax- 
deed  is  not  affected  by  the  fact  that 
part  of  the  sum  for  which  the  land 
was  sold  was  collected  for  a  purpose 
for  which  the  town  could  not  law- ' 
fully  raise  money:  Southworth  v. 
Edmands,  152  Mass.  203.  The  sale 
should  be  for  all  the  taxes  for  which 
a  sale  was  ordered,  else  it  will  be 
void:  Tillotson  v.  Small,  13  Neb.  202; 
O'Donohue  v.  Hendricks,  13  Neb.  257 ; 
McGavock  v.  Pollock,  13  Neb.  536. 
See  Worthen  v.  Badgett,  32  Ark.  496, 
It  was  held  in  Lancy  v.  Snow  (Mass.), 
62.  N.  E.  Eep.  735,  that  a  tax -sale  is 
not  invalid  because  the  property  was 
sold  for  the  taxes  of  two  years  at  one 
sale,  upon  one  bid,  and  for  one  in- 
tegral price.  In  Crooks  v.  Whitf ord, 
47  Mich.  283,  it  was  said  that  the  tax 
would  be  presumed  legal  if  it  may  be 
so  under  the  statute. 

2  See  Corning  Town  Co.  v.  Davis,  44 
Iowa  622;  Parker  v.  Cochran,  64  Iowa 
757;  Upton  v.  Kennedy,  36  Mich.  215; 
Gwynn  v.  Richardson,  65  Miss.  222;  _ 
Bird  v.  Sellers,  113 Mo.  580;  Nehasanee 
Park  Assoc,  v.  Lloyd,  167  N.  Y.  431. 

sShuttuck  v.  Smith,  6  N.D.  56.  In 
Iowa  there  is  a  statutory  provision 
that  a  tax-sale  shall  be  upheld  if  any 
part  of  the  tax  for  which  the  sale 
was  made  was  legal.  See  Parker  v. 
Sexton,  29  Iowa  421.  See,  also,  Lynde 
v.  Maiden,  166  Mass.  244.  And  as  to 
sale  on  a  judgment  for  taxes  where 
the  judgment  was  for  more  than  the 
proofs  justified,  see  Reeve  v.  Ken- 
nedy, 43  Cal.  643. 
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and  make  sale  accordingly,  for  if- he  shall  do  so  the  sale  will 
be  voidable.1 


Sale  to  highest  bidder.  "When  the  law  requires  the  sale  to  be 
made  to  the  highest  bidder  that  method  must  be  adopted,  and 
the  officer  has  no  discretion  to  substitute  any  other:2  And  as 
the  conveyance  must  be  in  execution  of  a  sale  actually  made, 
if  the  sale  is  made  to  one  man,  and  by  arrangement  the  deed 
is  made  to  another,  such  deed  catf  convey  no  legal  title,  though 
it  might,  perhaps,  be  a  basis  for  relief  in  equity.3 

Sale  not  to  be  on  credit.  The  sale  must  be  for  cash.  The 
officer  cannot  give  credit  unless  the  statute  authorizes  him  to 
do  so.4 


'  Peters  v.  Heasely,  10  Watts  208; 
Loud  v.  Penniman,  19  Pick.  539.  A 
sale  of  land  for  taxes  assessed  jointly 
on  realty  and  personalty  is  void: 
Stark  v.  Shupp,  112  Pa.  St.  395.  So 
is  a  sale  for  the  taxes  of  several 
years,  one  of  which  has  been  paid: 
Kinsworthy  y.  Mitchell,  21  Ark.  145. 
And  see  Douglass  v.  Short,  3  Dev. 
432.  A  sale  for  the  tax  of  the  wrong 
party  is  void:  Gardner  v.  Brown, 
Meigs  354.  Under  a  statute  requir- 
ing land  sold  for  taxes  to  be  sold  as 
a  whole  to  the  highest  bidder,  pro- 
vided the  amount  bid  equals  the 
amount  of  the  taxes,  penalty,  and 
costs,  a  sale  to  one  who  was  asked 
to  take  the  least  quantity  he  would 
accept  for  paying  the  taxes,  etc.,  is 
void,  though  he  refuses  to  accept  less 
than  the  whole:  Richards  v.  Howell, 
60  Ark.  215. 

2  See  Cardigan  v.  Page,  6  N.  H. 
182;  Bean  v.  Thompson,  19  N.  H.  290. 

&  Keene  v.  Houghton,  19  Me.  368. 

4  Gushing  v.  Longfellow,  26  Me. 
306.  Under  a  statute  providing  for 
the  sale  of  lands  purchased  by  the 
commonwealth  at  delinquent  tax- 
sales,  it  was  presumed,  in  view  of 
the  settled  policy  of  the  state,  that 
cash  sales  were  contemplated: 
Brooke  v.  Turner,  95  Va.  696.  Where 


the  treasurer  took  from  the  pur- 
chaser a  note  instead  of  cash,  the 
sale  was  held  void,  and  incapable  of 
being  affirmed  by  the  treasurer's  re- 
ceiving payment  after  leaving  office: 
Donnel  v.  Bellas,  34  Pa.  St.  157.  See 
the  same  case,  10  Pa.  St.  341,  11  Pa. 
St.  341.  Unless  there  is  evidence  to 
the  contrary  it  will  be  presumed 
that  the  amount  bid  was  paid  when 
the  deed  was  issued:  Burroughs  v. 
Vance,  75  Miss.  696.  It  was  held  in 
Longfellow  v.  Quimby,  29  Me.  196, 
that  where  the  sale  was  for  cash  the 
giving  of  credit  to  the  purchaser 
afterwards  would  not  defeat  it.  In 
Leavitt  v.  Mercer  Co.  (Neb.),  89  N. 
W.  Rep.  426,  iollowed  in  Ure  v. 
Bunn  (Neb.),.  90  N.  W.  Rep.  904,  it 
was  said  that  the  statute  requiring  a 
purchaser  at  a  tax-sale-to  make  pay- 
ment forthwith  means  as  soon  as  the 
city  treasurer  is  prepared  in  the 
usual  course  of  business  to  receive 
the  moneys,  so  that  where  the  pur- 
chaser's delay  was  due  to  the  treas- 
urer's inability  to  accept  payment 
at  an  earlier  date,  the  sale  was  not 
invalidated.  Nor  is  the  sale  avoided 
by  the,  officer's  delay  in  executing 
papers,  if  in  fact  no  credit  is  given: 
Maina  v.  Elliott,  51  Cal.  8.  It  was 
held  in  Anderson  v.  Ryder,  46  Cal. 
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Sale  to  include  all  taxes,  etc.  It  is  not  infrequently  provided 
by  statute  that  sale  shall  not  be  made  for  less  than  is  sufficient 
to  pay  all  taxes,  costs,  etc.,  that  may  be  due  against  the  land. 
Such  a  requirement  must,  of  course,  be  followed,  or  the  sale 
will  be  invalid.1 

Inadequacy  of  price.  The  insignificance  of  the  price  as  com- 
pared with  the  value  of  the  land  sold  will  not  defeat  a  tax- 


134,  that  a  deed  was  not  void  for 
non-payment  to  the  sheriff  of  the 
purchase-money  until  some  months 
after  the  sale,  provided  the  sheriff 
accepted  it.  A  sale  made  for  cash, 
without  agreement  by  the  officer  to 
wait  for  the  money,  was  not  void  by 
a  four  days'  delay  in  payment  which 
was  for  the  mutual  advantage  of  the 
officer  and  the  purchaser:  Judah  v. 
Brothers,  72  Miss.  616.  Treasurer's 
failure  to  observe  the  statute  by 
offering  the  land  again  for  sale 
where  the  purchaser  did  not  forth- 
with pay  his  bid,  held  not  to  inval- 
idate the  taxes:  Green  v.  Hellman 
(Neb.),  90  N.  W.  Eep.  913.  See  Hen- 
derson v.  Hughes,  13  S.  D.  576.  If 
the  purchaser  fails  to  pay  within  the 
statutory  time,  a  deed  subsequently 
executed  to  him  by  the  collector 
constitutes  a  cloud  on  the  title 
which  is  removable  in  equity:  Holt 
v.  Weld,  140  Mass.  578.  An  action" 
against  the  bidder  at  a  tax-sale  does 
not  lie  in  behalf  of  the  county  treas- 
urer who  has  paid  the  amount  bid 
on  the  owner's  refusal  to  do  so:  Shel- 
don v.  Steele,  87  N.  W.  Eep.  683. 

iSee  Griffin  v.  Tuttle,  74  Iowa 
219;  Eenshaw  v.  Imboden,  31  La. 
An.  661;  Waddill  v.  Walton,  42  La. 
An.  763;  Eenick  v.  Lang,  47  La.  An. 
914;  Kohlman  v.  Glaudi,  52  La.  An. 
700;  Millaudon  v.  Gallagher,  104  La. 
An.  113;  Hughes  v.  Jordan,  118 
Mich.  27;  Detroit  F.  &  M.  Ins.  Co.  v. 
Wood,  118  Mich.  81;  Munroe  v. 
.  Winegar  (Mich.),  87  N.  W.  Eep.  396; 


Hoyt  v.  Chapin  (Minn.),  89  N.  W. 
Eep.  850;  Louisville,  N.  O.  &  T.  E. 
Co.  v.  Buford,  73  Miss.  494;  Adams 
v.  Osgood,  42  Neb.  450;  Medland  v. 
Connell,  57  Neb.  10;  Grant  v.  Bar- 
tholemew,  58  Neb.  839.  In  Utah, 
county  commissioners  can  fix  the 
minimum  to  be  received  for  prop- 
erty sold  at  tax-sale  to  an  amount 
equal  to  the  taxes,  interest,  and 
costs:  Hey  wood  v.  Board  of  Com'rs, 
18  Utah  07.  Under  the  Minnesota 
statute  a  person  obtaining  a  state 
assignment  of  lands  bid  in  by  the 
state  at  tax-sale  must  pay  interest 
on  subsequent  delinquent  taxes: 
Berglund  v.  Graves,  72  Minn.  148. 
In  Iowa  a  sale  for  less  than  all  taxes 
due  is  not  invalid  where  there  are 
delinquent  taxes  for  previous  years:  v 
Kessey  v.  Connell,  68  Iowa  430. 
Under  the  Kentucky  statute  provid- 
ing that  if  no  one  at  a  tax-sale  shall 
bid  the  amount  of  the  tax  and  costs, 
the  state  shall  purchase,  it  will  be 
presumed,  where  the  sale  was  to  an 
outsider,  that  it  was  at  the  price  of 
the  taxes  and  costs  of  collection: 
Smith  v.  Eyan,  88  Ky.  636.  The 
maxim  de  minimis  was  applied  to  a 
tax-sale  where  a  lot  sold  for  seventy- 
five  cents  less  than  the  amount  due; 
and  the  sale  was  held  valid :  London, 
etc.  Mortg.  Co.  v.  Gibson,  77  Minn. 
394.  So,  in  Ireland  v.  George,'  41  Kan. 
751,  the  court  refused  to  set  aside'  a 
sale,  otherwise  regular,  made  for  one 
cent  less  than  the  taxes,  penalties, 
and  costs  allowed  by  statute. 
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sale;  for  if  it  should,  the  power  to  collect  revenue  by  this 
method  would  be  futile.1 

What  passes  by  the  sale.  Observing  the  statutory  direc- 
tions and  precautions,  and  the  principles  of  the  common  law 
and  of  public  policy,  to  which  reference  has  been  made,  the 
officer  may  transfer  to  the  purchaser  the  full  interest  in  the 
land  which  has  been  assessed,  and  may  convey  a  complete  and 
perfect  title  if  such  is  the  provision  of  law  on  the  subject,  as  in 
many  states  is  the  case.2  Indeed,  as  the  chief  justice  of  Massa- 
chusetts says  in  a  recent  decision,  "The  prevailing,  opinion 
seems  to  be  that  a  tax-title  is  a  new  title,  and  not  merely  the 
sum  of  old  titles." 3    "Where  the  whole  title  is  sold  it  cuts  off 


i  See  Slater  v.  Maxwell,  6  Wall. 
268;  Shackleford  v.  Hooper,  65  Ga. 
366;  O'Brien  v.  Bradley  (Ind.  App.),  61 
N.  E.  Eep.  942;  Nester  v.  Church,  121 
Mich.  81;  State  v.  Boyd,  128  Mo.  130. 

2  Turner  v.  Smith,  14  Wall.  553; 
Osterburg  v.  Union  Trust  Co.\  93 
U.  S.  424;  Hefner  v.  Northwestern 
L.  Ins.  Co.,  123  U.  S.  747;  Cummings 
v.  Cummings,  91  Fed.  Eep.  602;  De 
Rous  v.  Girard's  Ex'r,  105  Fed.  Rep. 
798,  112  Fed.  Rep.  89;  Anderson  v. 
Ryder,  46  Cal.  134;  Crum  v.  Cutting, 
22  Iowa  411;  McFadden  v.  Goff,  32 
Kan.  415;  Fitzpatrick  v.  Leake,  49 
La.  An.  794;  Textor  v.  Shipley,  86  Md. 
424;  Langley  v.  Chapin,  134  Mass. 
82;  McLoud  v.  Mackie,  175  Mass.  355; 
Robbins  v.  Barron,  32  Mich.  36;  Sin- 
clair v.  Learned,  51  Mich.  335;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Wood, 
115  Mich.  444;  Wass  v.  Smith,  34 
Minn.  204;  State  v.  Camp,  79  Minn. 
343;  Paxton  v.  Valley  Land  Co.,  68 
Miss.  739;  Eastman  v.  Thayer,  60 
N.  H.  408;  Miller  v.  Hale,  26  Pa.  St. 
432;  jar  vis  v.  Peck,  19  Wis.  84; 
Sayles  v.  Davis,  22  Wis.  225:  Ea,ton 
v.  North,  29  Wis.  75.  In  Georgia, 
where  property  sold  for  taxes  is  not 
redeemed  within  twelve  months,  the 
purchaser  gets  a  good  title  as  again  st 
the  real  owners,  though  it  was  sold 
for  taxes  against  a   third  person: 


Dawson  v.  Dawson,  106  Ga.  45.  In 
North  Carolina,  since  the  act  of  1891 
providing  that  no  sale  of  real  prop- 
erty shall  be  invalid  because  land 
was  charged  in  any  other  name  than 
that  of  the  rightful  owner,  a  tax- 
deed  duly  issued  cuts  off  a  prior 
grantee  in  fee-simple:  Stanley  v. 
Baird,  118  N.  C.  82.  It  was  held  in 
Wilson  v.  Marvin,  172  Pa.  St.  30,  that 
the  effect  of  a  tax-sale-on  the  own- 
er's title  is  not  changed  by  the  fact 
that  his  refusal  to  pay  the  taxes  as- 
sessed on  it  as  part  of  a  certain  war- 
rant was  based  on  an  honest  though 
erroneous  belief  that  it  was  within 
another  warrant  on  which  he  paid 
the  taxes.  In  Illinois  Central  R  Co. 
v.  Le  Blanc,  74  Miss.  650,  railroad 
tracks  which  had  been  wrongfully 
laid  were  held  not  to  have  been 
passed  by  a  tax-sale  of  the  land.  As 
to  the  rights  of  a  tax-title  holder 
where  part-paid  school  lands  have 
been  sold  for  taxes,  see  Larabee  v. 
Prather,  54  Kan.  743. 

'Per  Holmes,  C.  J.,  in  Emery  v. 
Boston  Terminal  Co.,  178  Mass.  172, 
184.  "  If  the  tax-deed  is  valid  then 
from  the  time  of  its  delivery  it 
clothes  the  purchaser  not  merely 
with  the  title  of  the  person  who  had 
been  assessed  for  the  taxes  and  neg- 
lected to  pay  them,  but  with  a  new 
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and  divests  estates  in  remainder  or  reversion,1  rent  charges,2 
trust  estates,3  homestead  interests,4  mortgages,  and  other  en- 
cumbrances,5 and  even  back  taxes  and  tax-titles,6  unless  other 


and  complete  title  in  the  land,  under 
an  independent  grant  from  the  sov- 
ereign authority,  which  bars  or  ex- 
tinguishes all  prior  titles  and  encum- 
brances of  private  persons,  and  all 
equities  arising  out  of  them:  "  Hef- 
ner v.  Northwestern  L.  Ins.  Co.,  123 
U.  S.  747,  751.  As  a  tax-deed  is  not 
derivative,  but  creates  a  new  title  in 
the  nature  of  an  independent  grant 
by  the  sovereign  authority,  extin- 
guishing the  patent  title,  title  under 
a  valid  tax-deed  suffices  to  enable  the 
holder  to  question  the  right  of  one 
claiming  under  a  subsequent  tax- 
deed,  although  it  is  provided  by  stat- 
ute that  no  person  can  question  the 
title  acquired  by  a  tax-deed  without 
first  showing  that  he  or  the  person 
under  whom  he  claims  had  title  at 
the  time  of  the  sale:  McQuity  v. 
Doudna,  101  Iowa  144. 

1  Cummings  v.  Cummings,  91  Fed. 
Rep.  602;  Watkins  v.  Green,  101  Mich. 
493;  Hazlip  v.  Nunnery  (Miss.),  29 
South.  Eep.  821. 

2  Turner  v.  Smith,  14  Wall.  553; 
Textor  v.  Shipley,  86  Md.  424 

3  Lyman  v.  Hunter,  123  N.  C.  508; 
Summers  v.  Kanawha  County,  26  W. 
Va.  159.  A  trustee,  where  the  trust 
estate  has  been  sold  for  taxes,  has 
no  rights  superior  to  those  of  others, 
to  be  relieved  against  the  sale: 
Dewey  v.  Donovan,  126  Mass.  335. 
See  Greenwalt  v.  Tucker,  8  Fed.  Kep. 
792.  Sale  under  a  judgment  for 
taxes  conveys  the  legal  title,  subject 
to  the  right  of  a  beneficiary  in  a 
deed  of  trust:  Myers  v.  Bassett,  84 
Mo.  479. 

*  Shell  v.  Duncan,  31  S.  C.  547. 

SMixon  v.  Stanley,  100  Ga.  372; 
McFadden  v.  Goff,  32  Kan.  415;  In  re 
Douglass,  41  La.  An.  765;  Fitzpatrick 
v.  Leake,  49  La.  An.  794;  Robbins  v. 
Barron,  32  Mich.  436;  Powell  v.  Sikes, 
61 


119  N.  C.  231;  Interstate  B.  &  L. 
Assoc  v.  Waters,  50  S.  C.  459;  Sum- 
mers v.  Kanawha  County,  26  W.  Va. 
159;  Jarvis  v.  Peck,  19  Wis.  84;  Sayles 
v.  Davis,  22  Wis.  225;  Eaton  v.  Smith, 
29  Wis.  75.  For  the  effect  of  a  local 
statute  on  this  subject,  see  Rhein 
Building  Assoc,  v.  Lea,  100  Pa.  St. 
210.  The  purchaser  acquires  but  an- 
inchoate  title  which  does  not  divest 
the  liens  against  the  taxpayer's  land 
until  after  the  time  limited  by  the 
act  of  redemption  has  passed:  Sing- 
er's Appeal  (Pa.),  7  Atl.  Rep.  800. 

6  Brewer  v.  District  of  Columbia,  5 
Mackey  274;  Shelley  v.  St.  Charles 
County,  28  Fed.  Rep.  875;  Anderson 
v.  Ryder,  46  Cal.  134;  Chandler  v. 
Dunn,  50  Cal.  15;  Law  v.  People,  116 
111.  244;  Preston  v.  Van  Gorder,  31 
Iowa  250;  Hough  v.  Easley,  47  Iowa 
330;  Phillips  v.  Wilmarth,  98  Iowa 
32;  Douglass  v.  Lowell  (Kan.),  67 
Pac.  Rep.  1106;  Wass  v.  Smith,  34 
Minn.  304;  State  v.  Camp,  79  Minn. 
343;  Meldahl  v.  Dobbin,  8  N.  D.  115; 
Trego  v.  Huzzard,  19  Pa.  St.  441; 
Irwin  v.  Trego,  22  Pa.  St.  365,  35  Pa. 
St.  9.  In  Georgia  the  tax-lien  is  par- 
amount to  all  other  claims,  but  the 
officer  in  selling  may  sell  a  part  or 
all  of  the  land,  or  may  sell  subject  to 
other  liens:  Verdery  v.  Dotterer,  69 
Ga.  194.  As  to  preserving  the  stat- 
utory precedence  in  that  state,  see 
Murray  v.  Bridges,  69  Ga.  644.  In 
Iowa  the  sale  itself  operates  to  pay 
all  prior  unpaid  taxes,  even  such  as 
are  not  included  —  as  they  should 
be  —  in  the  sale;  and  the  rule  oper- 
ates as  well  in  favor  of  the  owner 
who  redeems  from  a  sale,  as  of  the 
owner  at  the  sale:  Shoemaker  v.  Lacy, 
45  Iowa  422;  Hough  v.  Easley,  47 
Iowa  330;  Phillips  v.  Wilmarth,  98 
Iowa  32.  In  Bowman  v.  Eckstein,  46 
Iowa  583,  where  a  sale  had  by  mis- 
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provision  is  made ; '  but  in  some  states  the.  sale  is  only  of  the 
title  which  the  person  taxed  had  at  the  time,2  while  in  others 
nothing  passes  but  the  title  and  interest  of  the  parties  who 
were  made  defendants  to  the  judicial  proceedings  anterior  to 


take  been  made  for  one  tax  when  it 
should  have  included  several,  and 
the  owner  of  the  record-title  bought 
up  the  tax-title,  this  was  held  to  oper- 
ate as  a  redemption  merely;  and  the 
case  was  distinguished  in  Hough  v. 
Easley,  supra.  In  Massachusetts  a 
tax-sale  does  not  operate  as  a  dis- 
charge of  taxes  subsequent  to  the 
tax  for  which  it  was  made,  nor  does 
it  prevent  a  sale  for  them:  O'Day 
v.  Bowker,  143  Mass.  59;  Keen  v. 
Sheehan,  154  Mass.  208.  See  McAl-' 
lister  v.  Anderson,  27  La.  An.  425. 
In  the  District  of  Columbia  a  tax-sale 
does  not  cut  off  taxes  accruing  be- 
tween the  time  of  the  sale  and  the 
execution  of  the  deed  based  thereon: 
"Wall  v.  District  of  Columbia,  6 
Mackey  194.  In  New  Jersey  a  sale 
of  lands  by  a  town  for  delinquent 
taxes  assessed  against  them  subse- 
quently to  a  sale  thereof  to  the  town 
for  prior  delinquent  taxes,  divests 
the  town's  title  under  the  earlier  sale : 
Smith  v,  Specht,  58  N.  J.  Eq.  47.  In 
West  Virginia,  a  tax-sale  valid  to 
pass  the  owner's  title  will  prevent 
forfeiture  of  it  for  failure  to  enter  it 
for  taxes  in  the  name  of  the  former 
owner  for  years  subsequent  to  the 
tax-sale:  State  v.  Sponaugle,  45  W. 
Va.  415.  But  if  the  sale  were  invalid 
and  the  purchaser  paid  taxes  on  the 
land  the  state  would  not  be  pre- 
vented on  the  theory  of  estoppel  from 
setting  up  against  the  purchaser  a 
title  to  the  land  by  forfeiture  for  the 
former  owner's  failure  to  enter  it  for 
"taxation:  Ibid. 

1  In  not  a  few  of  the  states  a  tax- 
sale  does  not  divest  existing  tax- 
claims  or  liens;  taxes  not  included 
in  the  sale  are  not  cut  off;  and  suc- 
cessive tax-deeds  to  different  persons 


may  each  be  good  as  against  the 
original  owner:  See  Eeid  v.  State,  74 
Ind.  252;  State  v.  Jones,  95  Ind.  175; 
McCollum  v.  Uhl,  128  Ind.  304;  Doug- 
lass v.  Nuzum,  16  Kan.  515;  Fishel 
v.  Stark,  49  La.  An.  855;  West  v. 
Negrotto,  52  La.  An.  381;  State  v. 
Werner,  10  Mo.  App.  41;  Adams  v. 
Osgood,  42  Neb.  450;  Medland  v.  Con- 
nell,  57  Neb.  10;  Rochford  v.  Flem- 
ing, 10  S.  D.  24;  Nashville  v.  Cowan, 
10  Lea  209.  It  was  held  in  Cowell 
v.  Washburn,  22  CaL  519,  that  a  sale 
for  a  city  tax  of  one  year  would  not 
cut  off  the  tax  for  the  preceding 
year.  And  a  sale  for  a  state  tax  will 
not  in  Louisiana  divest  a  lien  for  a 
city  tax  unless  the  sale  realizes 
enough  to  pay  both:  Bellocq  v.  New 
Orleans,  3 1  La.  An.  471.  See  to  the 
same  effect,  Dennison  v.  Keokuk,  45 
Iowa  266. 

2  McDonald  v.  Hannah,  51  Fed.  Rep. 
73,  59  Fed.  Rep.  977;  Kile  v.  Fleming, 
78  Ga.  1;  Gross  v.  Taylor,  81  Ga.  86; 
Blackwell  v.  Pidcock,  43  N.  J.  L.  165; 
Morrow  v.  Dows,  28  N.  J.  Eq.  459; 
Gates  v.  Lawson,  32  Grafc.  12.  In 
Tennessee,  a  purchaser  of  land  at 
a  tax-sale  acquires  only  the  interest 
of  the  owner  of  the  land  in  whose 
name  the  land  was  or  should  have 
been  assessed,  subject  to  other  then 
existing  liens  for  taxes  previously 
assessed:  Nashville  v.  Cowan,  10  Lea 
209.  And  in  that  state  a  sale  of  land 
for  unpaid  taxes  during  the  posses- 
sion of  a  tenant  for  life  reaches  only 
the  life-estate:  Stowell  v.  Austin,  16 
Lea  700;  Ferguson  v.  Quinn,  97  Tenn. 
46.  In  West  Virginia  the  state  sells 
only  such  title  as  the  taxed  party 
has,  and  there  is  no  warranty:  State 
v.  Sponaugle,  45  W.  Va.  415.  In  that 
state  the  purchaser  at  a  tax-sale  be- 
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the  sale.1  Where  the  distinct  interests  of  different  owners  are 
assessed  separately,  a  sale  of  the  land  for  a  tax  against  one 
does  not  cut  off  the  interests  of  others.2  Title  to  the  land  of 
an  infant  may  be  passed  by  the  sale.8  Statutes  sometimes  pro- 
vide for  selling  a  leasehold  interest  in  lands;  the  person  taking 
them  who  will  pay  taxes  and  charges  for  the  shortest  term  of 
years.4  And  it  is  said  to  be  a  matter  of  legislative  discretion 
whether  a  purchaser  at  a  tax-sale  shall  have  an  absolute  title 
or  a  life-estate.5 

Who  may  acquire  tax  titles.  Some  persons,  from  their 
relation  to  the  land  or  to  the  tax,  are  precluded  from  becoming 
purchasers  on  grounds  which  are  apparent  when  their  relation 
to  the  tax  and  to  the  property  is  shown.  The  title  to  be  given 
on  a  tax  sale  is  a  title  based  on  the  default  of  a  person  who 
owes  to  the  public  the  duty  to  pay  the  tax,  and  the  sale  is  made 
by  way  of  enforcing  that  duty.6  But  one  person  may  owe  the 
duty  to  the  public,  and  another  may  owe  it  to  the  owner  of  the 
land  by  reason  of  contract  or  other  relations.     Such  a  case  may 


comes  vested  with  the  estate  to  the 
lands  so  purchased  as  of  the  time 
when  the  estate  was  vested  in  the 
person  assessed  for  the  taxes:  Mc- 
Ghee  v.  Sampselle.  48  W.  Va.  — . 

i  Evans  v.  Robberson,  92  Mo.  192; 
Powell  v.  Greenstreet,  95  Mo.  13; 
Graves  v.  Ewart,  99  Mo.  13;  State  v. 
Snyder,  139  Mo.  549.  "Where  the 
judgment  defendant  in  a  suit  for  un- 
paid taxes  was  only  entitled  to  a 
deed  of  the  premises  on  payment  of 
the  purchase-money,  this  was  all 
that  passed  to  a  purchaser  at  the 
sale  under  the  judgment:  Jasper 
County  v.  Wadlow,  82  Mo.  172.  The 
holder  of  a  tax-deed  has  a  para- 
mount title,  and  has  the  right  of 
possession  against  the  cestui  que 
trust  in  a  trust  deed  until  the  latter 
redeems:  Allen  v.  McCabe,  93  Mo. 
138.  And  where  a  tax-sale  pur- 
chaser foreclosed  his  lien  making 
the  life-tenant  sole  defendant,  and 
the  land  was  sold  under  the  decree 
for  the  full  amount  of  the  lien,  noth- 
ing  but  the   life-tenant's    interest 


passed  by  the  sale,  and  the  lien  on 
the  remainder-man's  interest  was 
thereby  extinguished:  Williams  v. 
Hedrick,  96  Fed.  Rep.  657,  37  C.  C.  A. 
552.  Land  mortgaged  to  the  state 
for  taxes  may,  under  a  proper  stat- 
ute, be  sold  for  taxes  subject  to  the 
lien,  but  cutting  off  the  mortgager's 
title:  Harrison  v.  Williams,  39  Ark. 
315.  See  Stockwell  v.  State,  101 
Ind.  1. 

2  Irwin  v.  Bank  of  United  States, 
1  Pa.  St.  349.  See  Ex  parte  Macay, 
84  N.  C.  63. 

3  Douglass  v.  Dickson,  31  Kan.  310. 
See  Dawson  v.  Dawson,  106  Ga.  45. 

4  See  Murphy  v.  Campau,  33  Mich. 
71. 

5  Terrel  v.  Wheeler,  123  N.  Y.  76. 

6  That  the  person  taxed  cannot  ac- 
quire a  tax-title  based  on  his  default 
in  paying,  see  Texarkana  Water  Co. 
v.  State,  62  Ark.  188;  McMinn  v. 
Wheelan,  27  Cal.  300;  Garwood  v. 
Hastings,  38  Cal.  216.  Whether  this 
rule  is  universal  will  be  considered 
later. 
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exist  where  the  land  is  occupied  by  a  tenant,  who,  by  his  lease, 
has  obligated  himself  to  pay  taxes.  Where  tbis  is  the  relation 
of  the  parties  to  the  land,  it  would  cause  a  shock  to  the  moral 
sense  if  the  law  were  to  permit  this  tenant  to  neglect  his  duty 
and  then  take  advantage  thereof  to  cut  off  his  lessor's  title  by 
buying  in  the  land  at  a  tax  sale.1  So  the  mortgager,  remaining 
in  possession  of  the  land,  owes  to  the  mortgagee  a  duty  to  keep 
down  the  taxes ;  and  the  law  would  justly  be  chargeable  with 
connivance  at  fraud  and  dishonesty,  if  a  mortgager  might  be 
suffered  to  permit  the  taxes  to  become  delinquent,  and  then  dis- 
charge them  by  a  purchase  which  would  at  the  same  time  ex- 
tinguish his  mortgage.2    There  is  a  general  principle  applicable 


1  Jackson  v.  King,  82  Ala.  432; 
Winter  v.  City  Council,  101  Ala.  649; 
Petty  v.  Mays,  19  Fla.  652;  Busch  v. 
Huston,  75  I1L  343;  Bertram  v.  Cook, 
32  Mich.  518;  Walker  v.  Harrison,  75 
Miss.  665.  The  circumstances  will 
sometimes  impose  this  duty  without 
any  actual  contract:  Williamson  v. 
Russell,  18  W.  Va.  613.  In  Kansas  it 
seems  a  tenant  not  bound  to  pay  the 
taxes  may  acquire  the  title  by  pur- 
chase: Weichselbaum  v.  Curlett,  20 
Kan.  709;  Uhl  v.  Small,  54  Kan.  651; 
Smith  v.  Newman,  62  Kan.  318.  Com- 
pare Keith  v.  Keith,  26  Kan.  26,  and 
Duffit  v.  Tuhan,  28  Kan.  292,  which, 
under  peculiar  facts,  hold  the  tenant 
not  entitled  to  acquire  a  tax-title. 
And  it  was  held  in  Walker  v.  Har- 
rison, supra,  that  if  a  tenant  comes 
into  possession  subsequently  to  the 
sale  he  is  not  precluded  from  buying 
the  paramount  title  from  the  state. 
Where  a  receiver  gives  leases,  the 
tenants  cannot  make  use  of  their 
possession  to  redeem  from  a  tax-sale, 
and  thus  acquire  rights  in  them- 
selves as  actual  settlers.  Buying 
from  the  state  under  such  circum- 
stances they  are  to  be  deemed 
trustees  for  the  benefit  of  the  owners 
of  the  property  in  the  hands  of  the 
court,  and  should  be  allowed  the 
amount  paid:  Waggenerv.  McLaugh- 
lin, 33  Ark.  195.  If  a  tenant  becomes 


a  disseizor,  and  the  holder  of  a  tax- 
title  brings  ejectment  against  him,  a 
formal  waiver  by  the  landlord  of  his 
right  to  object  to  the  tax-title  will 
not  affect  the  tenant:  Reid  v.  Crapo, 
133  Mass.  251. 

2  Barnard  v.  Wilson,  74  Cal.  512; 
Jordan  v.  Sayre,  29  Fla.  100;  Beltram 
v.  Villere  (La.),  4  South.  Rep.  506; 
Montgomery  v.  Whitfield,  41  La.  An. 
649;  Ryan  v.  McGehee,  103  N.  C.  282, 
104  N.  C.  176;  Interstate  B.  &  L. 
Assoc,  v.  Walters,  50  S.  C.  459.  The 
estoppel  extends  to  the  mortgager's 
wife:  Drew  v.  Morrill,  62  N.  H.  565; 
Interstate  R  &  L.  Assoc,  v.  Waters, 
50  S.  C.  459.  And  to  his  tenant:  Dunn 
v.  Snell,  74  Ma  22.  And  to  his 
grantee  or  to  the  purchaser  of  the 
equity  of  redemption :  Travelers'  Ins. 
Co.  v.  Patten,  98  Ind.  209;  Brown  v. 
Avery,  119  Mich.  384;  Washington  L. 
&  S.  Co.  v.  McKenzie,  64  Minn.  273. 
And  to  the  purchaser  at  an  execution 
sale  against  the  mortgager:  Fells  v. 
Barbour,  58  Mioh.  49.  And  to  one 
who  has  pledged  the  mortgage  to 
secure  a  debt,  or  who  has  guaranteed 
the  payment  of  it:  Manley  v.  Deben- 
ture, etc.  Co.  (Kan.),  68  Pac.  Rep.  31; 
Concordia  L.  &  T.  Co.  v.  Parrotte 
(Neb.),  87  N.  W.  Rep.  348.  And  one 
who  has  obligated  himself  to  a  mort- 
gagee to  pay  the  taxes  but  who  fails 
to  do  so,  by  reason  of  which  the 
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to  such  cases  which  may  be  stated  thus :  That  a  purchase  made 
by  one  whose  duty  it  was  to  pay  the  taxes  shall  operate  as  pay- 
ment only ;  he  shall  acquire  no  rights  as  against  a  third  party, 
by  a  neglect  of  the  duty  which  he  owed  to  such  party.  This 
principle  is  universal,  and  is  so  entirely  reasonable  and  just  as 
scarcely  to  need  the  support  of  authority.  Show  the  existence 
of  the  duty,  and  the  disqualification  is  made  out  in  every  in- 
stance.1 


property  is  sold  for  taxes,  he  be- 
coming the  purchaser,  takes  the 
same  subject  to  the  mortgage  or  as 
trustee  for  the  mortgagee:  Kirlicks 
v.  Interstate  B.  &  L.  Assoc,  113  Fed. 
Rep.  290.  Tax-deeds  purchased  in 
pursuance  of  a  fraudulent  scheme  to 
divest  the  lien  of  a  mortgage  will  be 
set  aside:  Connolly  v.  Connolly,  63 
Iowa  202. 

1  Lamborn  v.  County  Courts,  97 
U.  S.  181;  Leroy  v.  Reeves,  5  Sawy. 
102;  Bailey's  Adm'r  v.  Campbell,  82 
Ala.  342,  346;  Kelsey  v.  Abbott,  13 
Cal.  609;  McMinn  v.  Whelan,  27  Cal. 
300;  Coffinger  v.  Rice,  33  CaL  408; 
Barrett  v.  Amerein,  36  Cal.  322;  Gar- 
wood v.  Hastings,  38  CaL  216;  Sav- 
ings &  L.  Soc.  v.  Ordway,  38  Cal.  679; 
Burns  v.  Lewis,  86  Ga.  591;  Frye  v. 
Bank  of  Illinois,  11  111.  367;  Pretty- 
man  v.  Walston,  34  111.  175;  Higgins 
v.  Crosby,  40  111.  260;  Simons  v. 
Drake,  179  111.  62;  Cooper  v.  Jackson, 
99  Ind.  566;  Beard  v.  Allen,  141  Ind. 
243;  Wilson  v.  Carrico,  155  Ind.  570; 
Dayton  v.  Rice,  47-  Iowa  429;  Stears 
v.  Hollenback,  38  Iowa  550;  Emmet 
County  v.  Griffin,  73  Iowa  163;  Man- 
ning v.  Bonard,  87  Iowa  648;  Cari- 
thers  v.  Weaver,  7  Kan.  110;  Krutz 
v.  Fisher,  8  Kan.  90;  Leppov.  Gilbert, 
26  Kan.  138;  Stewart  v.  Elliott  (Kan.), 
66  Pac.  Rep.  986;  Oldhams  v.  Jones, 
5  B.  Monr.  458,  467;  Magner  v.  Ins. 
Co.,  30  La.  An.  1357;  Varney  v. 
Stevens,  22  Me.  331;  Gardiner  v. 
Gerrish,  23  Me.  46;  Fuller  v.  Hodg- 
den,  25  Me.  243;  Mathews  v.  Light, 
32  Me.  305;  Coombs  v.  Warren,  34 


Me.  89;  Williams  v.  Hilton,  35  Me. 
547;  Haskell  v.  Putnam,  42  Me.  244; 
Taylor  v.  Snyder,  WaL  Ch.  492;  Lacey 
v.  Davis,  4  Mich.  140;  Allison  v. 
Armstrong,  28  Minn.  276 ;  McLaughlin 
v.  Green,  48  Miss.  205,  207;  Smith  v. 
Cassidy,  75  Miss.  916;  North  Ameri- 
can Trust  Co.  v.  Lanier,  78  Miss.  418; 
Wygant  v.  Dahl,  26  Neb.  562;  Con- 
cordia L  &  T.  Co.  v.  Parrotte  (Neb.), 
87  N.  W.  Rep.  348;  Brown  v.  Simons, 
44  N.  H  475;"Kezer  v.  Clifford,  59 
N.  H.  208;  Laton  v.  Balcom,  64  N.  H. 
92;  Foley  v.  Kirk,  33  N.  J.  Eq.  170; 
Coxe  v.  Wolcott,  27  Pa.  St.  154;  Coxe 
v.  Gibson,  27  Pa.  St.  160;  Annely  v. 
De  Saussure,  12  S.  C.  488;  Pope  v. 
Wilder,  41  S.  C.  540;  Blake  v.  Howe, 
1  Aikens  306;  Willard  v.  Strong,  14 
Vt.  532;  Williamson  v.  Russell,  18 
W.  Va.  613;  State  v.  Eddy,  41 W.  Va. 
95;  Smith  v.  Lewis,  20  Wis.  350; 
Avery  v.  Judd,  21  Wis.  362;  Bas- 
sett  v.  Welch,  22  Wia  175;  Phelan 
v.  Boylan,  25  Wis.  679;  Edgarton  v. 
Schneider,  26  Wis.  385.  The  pur- 
chaser of  the  equity  of  redemption 
is  under  the  same  disability:  Travel- 
ers' Ins.  Co.  v.  Patten,  98  Ind.  209. 
So  is  the  grantee  in  a  deed  obtained 
by  fraudulent  representations:  King 
v.  Carmody,  101  Iowa  682.  One  who 
takes  title  to  land  subject  to  the  en- 
cumbrance of  a  tax,  and  subsequently 
buys  the  tax-title,  acquires  no  ad- 
ditional title:  Jacks  v.  Dyer,  31  Ark. 
334.  Where  an  owner  of  property, 
knowing  that  taxes  levied  upon  it 
are  insufficient  for  purposes  of  the 
levy,  and  less  than  the  law  requires, 
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The  cases  to  which  attention  is  called  in  the  margin,  and 
many  others  to  which  they  refer,  will  show  the  application  of 
the  rule  under  a  great  variety  of  circumstances.  It  has  been 
applied  to  cases  where  the  default  was  only  in  part  that  of  the 
purchaser ;  as  where  he  was  tenant  in  common  with  others,1  or 


permits  it  to  be  sold  under  judgment 
for  such  taxes,  and  buys  at  the  tax- 
sale  to  escape  paying  what  is  justly 
due,  another  tax  may  be  levied  upon 
the  land  to  make  up  his  deficiency: 
Shelley  v.  St  Charles  Countyi  28  Fed. 
Rep.  875.  That  the  tax-sale  pur- 
chaser/ is  the  daughter  of  the  tax- 
payer, and  that  the  latter's  husband 
and  trustee  made  the  bids,  is  not 
enough  to  stamp  the  transaction  as 
fraudulent,  or  to  transfer  to  the  pur- 
chaser the  burden  of  showing  that 
the  money  used  in  the  purchase  was 
hers:  Thorington  v.  City  Council,  88 
Ala.  548.  The  mere  fact  that  pur- 
chasers of  property  at  tax-sale  were 
stockholders  in  a  corporation  which 
then  owned  the  legal  title  to  the 
property  is  not  sufficient  to  consti- 
tute such  purchase  a  payment  of  the 
taxes  in  favor  of  a  subsequent  pur- 
chaser of  the  property  at  a  foreclos- 
ure sale:  Jenks  v.  Brewster,  96  Fed. 
Eep.  625. 

i  Baker  v.  Whiting,  3  Sumn.  475; 
Johns  v.  Johns,  93  Ala.  239;  Cocks  v. 
Simmons,  55  Ark.  104;  Emeric  v.  Al- 
varado,  90  CaL  444;"Choteau  v.  Jones, 
11  111.  300,  322;  Brown  v.  Hogle,  30 
111.  119;  Chickering  v.  Faile,  38  111. 
342;  Bracken  v.  Cooper,  80  111.  221; 
McChesney  v.  White,  140  I1L  330; 
Weare  v.  Van  Meter,  42  Iowa  128; 
Fallan  v.  Chidester,  46  Iowa  588; 
Shell  v.  Walker,  54  Iowa  386;  Conn 
v.  Conn,  58  Iowa  747 ;  Soreson  v.  Davis, 
80  Iowa  405;  Van  Ormer  v.  Harley, 
102  Iowa  150;  Blumenthal  v.  Culver 
(Iowa),  89  N.  W.  Rep.  1116;  Delash- 
mutt  v.  Parrent,  39  Kan.  548;  Page 
v.  Webster,  8  Mich.  263;  Butler  v. 
Porter,  13  Mich.  262;  Dubois  v.  Cam- 
pau,  24  Mich.  360;  Richards  v.  Rich- 


ards, 75  Mich.  408;  Sleight  v.  Roe,  125 
Mich.  585;  Holterhoff  v.  Mead,  36 
Minn.  42;  Easton  v.  Schofield,  66 
Minn.  425;  Harrison  v.  Harrison,  56 
Miss.  174;  Wise  v.  Hyatt,  68  Miss.  714; 
Cohea  v.  Hemingway,  71  Miss.  22; 
Clark  v.  Rainey,  72  Miss.  151;  Falk- 
ner  v.  Thurmond  (Miss.),  23  South. 
Rep.  584;  Barker  v.  Jones,  62  N.  H. 
497;  Piatt  v.  St.  Clair's  Heirs,  6  Ohio 
227;  Minter  v.  Durham,  13  Or.  470; 
Lloyd  v.  Lynch,  28  Pa.  St.  419;  Maul 
v.  Ryder,  51  Pa.  St.  377;  Davis  v.  King, 
87  Pa.  St.  261;  Hall  v.  Westcott,  15 
R.  L  373;  Downer's  Adm'r  v.  Smith, 
38  Vt.  464;  State  v.  Williston,  20  Wis. ' 
240;  Phelan  v.  Boylan,  25  Wis.  676; 
Hannig  v.  Mueller,  82  Wis.  235.  Pay- 
ment by  one  tenant  in  common  sim- 
ply inures  to  the  benefit  of  all:  Don- 
norv.  Quartermas,  90  Ala.  164;  Chick- 
ering v.  Faile,  38  111.  342;  McConnell 
v.  Konepel,  46  111.  519;  Goralski  v. 
Kostuski,  179  111.  177;  Oliver  v.  Mont- 
gomery, 42  Iowa  36;  Field  v.  Farm- 
ers', etc.  Bank  (Ky.),  61  S.  W.  Rep. 
258;  Winter  v.  Atkinson,  28  La.  An. 
650;  Richards  v.  Richards,  75  Mich. 
408;  Carson  v.  Broady,  56  Neb.  648; 
Barker  v.  Jones,  62  N.  H.  497;  Gage 
v.  Gage,  66  N.  H  282;  Clark  v.  Lind- 
sey,  47  Ohio  St.  437;  Johnson  v. 
Brauch,  9  S.  D.  116;  Cecil  v.  Clark,  44 
W.  Va.  659.  And  he  will  simply  hold 
for  reimbursement  or  equitable  con- 
tribution, to  which,  indeed,  he  will 
be  entitled:  Cocks  v.  Simmons,  55 
Ark.  104;  Allen  v.  Poole,  54  Miss.  324; 
Carson  v.  Broady,  56  Neb.  648;  Barker 
v.  Jones,  62  N.  H.  497;  Clark  v.  Lind- 
sey,  47  Ohio  St.  437.  A  mortgagee  of 
a  co-owner  of  land  assessed  as  one 
parcel  cannot  by  buying  at  a  tax- 
sale  acquire  title  as  against  the  other 
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■where  his  own  land  was  taxed  as  one  parcel  with  that  of  another, 
and  the  whole  was  sold  together ; *  to  the  owner  of  a  life-estate 
in  the  land,  who  should  have  paid  the  tax  for  the  protection 
of  the  inheritance ; 2  to  one  who  was  receiving  the  rents  and 


co-owner:  Cone  v.  Wood,  108  Iowa 
260.  Nor  can  a  trustee  holding  the 
legal  title  to  an  undivided  half  of  a 
tract  of  land  acquire  a  tax-title  ad- 
versely to  the  co-tenants  of  his  cestuis 
que  trustent:  Soreson  v.  Davis,  83 
Iowa  405.  Remote  purchaser  of  tax- 
title  acquired  by  such  trustee  held 
chargeable  with  notice:  Ibid.  The 
husband  or  wife  of  a  tenant  in  com- 
mon is  precluded  from  buying  where 
the  latter  is:  Thorington  v.  City 
Council,  94  Ala.  266;  Burns  v.  Bryne, 
45  Iowa  285;  Blumenthal  v.  Culver 
(Iowa),  89  N.  W.  Rep.  1116;  Warner 
v.  Broquet,  54  Kan.  649;  Richards  v. 
Richards,  75  Mich.  408;  Ward  v.  Nes- 
tell,  113  Mich.  185;  Robinson  v.  Lewis, 
68 Miss.  69;  Laton  v.  Balcom,  64N.H. 
92.  But  the  husband  or  wife  may  pur- 
chase land  sold  or  forfeited  to  the 
state  for  taxes,  after  the  interest  of 
the  tenant  in  common  has  been  ex- 
tinguished: Murray  v.  United  States, 
29  Ct.  CI.  366;  Boykin  v.  Jones,  67 
Ark.  571;  Whitehead  v.  Curry,  67 
Miss.  637.  As  to  the  right  of  one  ten- 
ant in  common  to  buy  in  a  matured 
tax-title,  see  Kirkpatrick  v.  Mathiot, 
4  W.  &  S.  251";  Reinboth  v.  Zerbe  Run 
Co.,  29  Pa.  St.  139;  Frentz  v.  Klotsch, 
28  Wis.  312.  If  a  tenant  in  common 
is  not  under  obligation  to  pay  the 
taxes  on  his  co-tenant's  interest,  he 
may  buy  it  in  for  his  own  benefit  at 
a  tax-sale:  Bennet  v.  North  Colorado 
Springs  L.  etc.  Co.,  23  Colo.  470.  As 
to  what  right  one  might  have  to  buy 
his  co-tenant's  interest  after  paying 
his  own  tax,  see  Butler  v.  Porter,  13 
Mich.  262.  After  his  interest  has 
been  conveyed,  and  after  he  has 
ceased  to  be  connected  with  the  title, 
a  tenant  in  common  of  land  which 
has  been  sold  for  taxes  may  purchase 


the  tax-title  and  set  it  up  as  against 
those  who  were  his  co-tenants:  Jonas 
v.  Planniken,  69  Miss.  577.  When 
the  tenure  in  common  has  been  dis- 
solved by  a  third  person's  obtaining 
paramount  title,  each  co-tenant  may 
buy  of  him,  unless  by  reason  of  being 
in  possession  when  the  paramount 
title  was  obtained  he  is  precluded: 
Alexander  v.  Sully,  50  Iowa  192.  One 
who  has  acquired  an  undivided  in- 
terest under  a  quitclaim  deed  purr 
porting  to  convey  the  whole  is  not 
precluded  from  buying  a  tax-title 
originating  in  his  grantor's  default, 
and  which,  when  he  took  possession, 
was  held  adversely  to  the  whole  orig- 
inal title:  Sands  v.  Davis,  40  Mich. 
14  Where  a  tenant  in  common  with 
his  own  money  purchases  his  co- 
tenant's  interest  at  a  tax-sale,  such 
sale  being,  however,  irregular  and  in- 
valid, and  vesting  him  with  a  lien 
only  upon  the  property  which  by 
lapse  of  time  may  ripen  into  a  title, 
but  before  that  occurs  he  receives 
rents  sufficient  to  reimburse  him,  he 
must  apply  the  rents  in  that  way, 
and  not  permit  the  statute  to  run: 
Davis  v.  Chapman,  24  Fed.  Rep.  674. 

1  Lewis  v.  Ward,  99  111.  525;  Cooley 
v.  Waterman,  16  Mich.  366;  Ragsdale 
v.  Alabama  G.  S.  R  Co.,  67  Miss. 
106;  Griffith  v.  Silver,  125  N.  C.  368; 
Town  v.  Salentine,  92  Wis.  404 

2Hanna  v.  Palmer,  194  111.  41; 
Olleman  v.  Kelgore,  52  Iowa  38; 
Menger  v.  Carruthers,  57  Kan.  425; 
Watkins  v.  Green,  101  Mich.  493; 
Defreese  v.  Lake,  109  Mich.  415; 
Jones  v.  Merrill,  69  Mich.  747.  But 
a  devisee  of  a  life-estate  who  has  re- 
nounced the  devise  may  purchase 
and  thus  cut  off  the  remainderman : 
Defreese  v.  Lake,  supra.   Where  the 
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profits,  and  who  should  have  kept  down  the  taxes ; 1  to  one  in 
possession  under  a  contract  whereby  he  has  undertaken  to  pay 
the  taxes-; 2  to  one  who,  being  a  judgment  creditor  and  holder 
of  a  trust-deed  of  the  debtor's  land  as  security,  charged  on  his 
books  against  the  debtor  the  amount  of  the  taxes ; 8  to  an  agent 
employed  to  pay  taxes,  who  made  a  purchase  of  his  principal's  • 
lands,  assuming  to  justify  himself  on  the  ground  that  his  prin- 
cipal had  neglected  to  supply  him  with  the  means  of  making 
payment.4    In  all  such  cases,  and^all  to  which  the  like  reasons 


grantee  in  a  tax-deed  takes  a  war- 
ranty deed  from  the  life-tenant  of 
the  property,  such  deed  operates  as 
a  redemption  from  the  tax-sale,  since 
it  conveys  to  him  simply  the  life- 
estate  and  obligates  him  to  pay  the 
taxes:  Little  v.  Edwards,  84  Wis. 
649. 

1  Hunt  v.  Gaines,  33  Ark.  267. 

2  Fitzgerald  v.  Spain,  30  Ark.  95; 
Stinson  v.  Richardson,  48  Iowa  541; 
Cowdry  v.  Outhbert,  71  Iowa  733; 
Pringle  v.  Wagnoer,  110  Mich.  613; 
Harkreader  v.  Clayton,  56  Miss.  383. 
A  vendee  in  possession  under  a  land 
contract  requiring  her  to  pay  taxes 
is  estopped  from  asserting  that  a 
third  person  has  acquired  title 
through  her  default  in  paying  taxes; 
and  such  estoppel  applies  to  her  hus- 
band where  his  possession  is  in  her 
right  and  where  she  never  has  yielded 
to  him  her  right  of  possession:  Hub- 
bard v.  Shepard,  117  Mich.  25.  Tax- 
title  acquired  by  purchaser  of  legal 
title  to  land  held  void  as  against 
equitable  owner:  Hoge  v.  Hubb,  94 
Mo.  489.  A  vendee  in  possession 
under  a  contract  for  cutting  timber, 
the  title  to  which  was  to  be  in  the 
vendor  until  paid  for,  cannot  avoid 
payment  by  buying  the  land  at  a 
tax-sale:  Lacy  v.  Johnson,  58  Wis. 
414,  citing  Wisconsin  cases.  Pur- 
chase by  wife  at  tax-sale  of  land  in 
husband's  possession  under  agree- 
ment to  pay  taxes:  Willard  v.  Ames, 
130  Ind.  351. 

3Faison  v.  Johnson,  70  Miss.  214. 


The  holders  of  judgment  liens  have 
been  held  entitled  to  buy  and  hold 
the  title  as  well  against  the  debtor 
as  against  other  creditors:  Morrison 
v.  Bank  of  Commerce,  81  Ind.  335. 
Whether  a  creditor  secured  by  a  deed 
of  trust  can  purchase  a  tax-title  and 
set  it  up  against  the  grantor,  quaere; 
but  he  cannot  buy  for  their  mutual 
benefit,  and  then  use  the  title  ac- 
quired to  defeat  the  equity  of  re- 
demption: Martin  v.  Swofford,  59 
Miss.  328.  , 

*  McMahan  v.  McGraw,  26  Wis.  614. 
As  to  the  disqualification  of  the 
agent  to  purchase  his  principal's  land 
at  the  tax-sale,  see,  further,  Schedda 
v.  Sawyer,  4  McLean  181;  Kelsey  v. 
Abbott,  13  Cal.  609;  Bernal  v.  Lynch, 
36  Cal.  .135,  146;  Shay  v.  MoNamara, 
54  Cal.  169;  Gamble  v.  Hamilton,  31 
Fla.  401;  Barton  v.  Moss,  32  111.  50; 
Eckrote  v.  Myers,  41  Iowa  324;  Bow- 
man v.  Officer,  53  Iowa  640;  Young 
v.  Goodhue,  106  Iowa  447;  Krutz  v. 
Fisher,  8  Kan.  90;  Oldhams  v.  Jones,. 
5  B.  Monr.  458;  Matthews  v.  Light, 
33  Me.  305;  Lindsey  v.  Sinclair,  24 
Mich.  380;  Tapp  v.  Bonds,  51  Miss. 
281;  Bartholemew  v.  Leach,  7  Watts 
472;  Knupp  v.  Syms,  200  Pa.  St.  489; 
Curtis  v.  Borland,  35  W.  Va.  124.  The 
mere  fact  that  one  had  been  an  at- 
torney for  the  owner  would  not  pre- 
clude his  buying:  Pack  v.  Crawford, 
29  Ark.  489.  It  is  otherwise  if  he  is 
counsel  in  a  matter  relating  to  the 
title:  Wright  v.  Walker,  30  Ark.  44. 
See  Eckrote  v.  Myers,  41  Iowa  334; 


CH.  XV.] 


SALE  OF  LANDS  FOK  UNPAID  TAXES. 


969 


apply,  the  purchase,  as  between  the  parties,  is  in  law  a  pay- 
ment only;  or  if  made  at  second  hand  from  another  who  was 
purchaser  at  the  public  sale,  it  is  allowed  to  operate,  for  the 
purposes  of  justice,  only  as  a  redemption,1  and  the  party  mak- 
ing it  may  have  a  remedy  over  for  the  money  paid,  or  for  any 
portion  thereof,  if  in  equity  any  other  person  who  is  benefited 
by  the  purchase  ought  to  have  paid  it;  otherwise  not.2 


Connecticut  Mut.  L.  Ins.  Co.  v. 
Bulte,  45  Mich.  113.  One's  having 
been  the  mortgager's  attorney  in  pro- 
ceedings to  foreclose  held  not  to 
make  him  the  agent  of  the  mortgager 
so  as  to  defeat  his  title  as  purchaser 
of  the  mortgaged  land  at  a  public 
sale  thereof  made  pending  the  fore- 
closure for  taxes  assessed  against  the 
mortgager:  Wilson  v.  Cantrell,  40 
S.  C.  114.  A  purchase  at  a  tax-sale 
by  the  attorney  of  a  mortgagee  in 
foreclosure,  and  a  conveyance  after- 
wards of  his  interest  by  quitclaim 
deed  were  held  to  amount  to  redemp- 
tion from  sale  in  favor  of  his  client: 
Boardman  v.  Boozewinkel,  121  Mich. 
320.  An  agent's  purchase  is  only 
avoidable  at  the  option  of  the  prin- 
cipal, who,  if  he  avoids  it,  must  re- 
fund what  was  paid:  Ellsworth  v. 
Cordrey,  63  Iowa  675  ;<  Connecticut 
Mut  L.  Ins.  Co.  v.  Bulte,  45  Mich.  113. 
Where  an  agent  charged  with  the 
duty  of  paying  taxes  on  land  pur- 
chases it  at  a  tax-sale,  and  conveys 
to  an  insolvent  grantee  for  value,  the 
latter- will  be  protected  against  the 
equities  of  the  former  owner:  Lamb 
v.  Davis,  74  Iowa  719. 

iSee  Jackson  v.  King,  82  Ala.  432; 
Bernal  v.  Lynch,  36  Cal.  135,  146; 
Blumenthal  v.  Culver  (Iowa),  89 
N.  W.  Rep.  1116;  Carithers  v.  Wea- 
ver, 7  Kan.  110;  Delashmutt  v.  Par- 
rent,  39  Kan.  548;  Stewart  v.  Elliott 
(Kan.),  66  Pac.  Rep.  986;  Montgom- 
ery v.  Whitfield,  41  La.  An.  649; 
Sleight  v.  Roe  (Mich.),  85  N.  W.  Rep. 
10;  Easton  v.  Schofield,  66  Minn.  425; 
Falkner    v.    Thurmond    (Miss.),   23 


South.  Rep.  584;  King  v.  Cassidy,  75 
Miss.  916;  Coxe  v.  Wolcott,  27  Pa.  St. 
154;  Knupp  v.  Syms,  200  Pa.  St.  489; 
State  v.  Eddy,  41  W.  Va.  95;  Shep- 
ardson  v.  Elmore,  19  Wis.  424;  Han- 
nig  v.  Mueller,  82  Wis.  235;  Little  y. 
Edwards,  84  Wis.  649.  Where  one 
purchases  not  for  himself,  but  for  a 
company  of  which  he  is  a  member, 
to  protect  it  on  its  guaranty  of  the 
collection  of  a  mortgage  on  the  land, 
such  purchase  is  merely  a  redemp- 
tion from  the  tax-sale,  and  judg- 
ments against  the  mortgager,  ren- 
dered after  the  tax-sale  and  before 
the  issue  of  the  tax-deed,  are  prior 
liens:  Beacham  v.  Gurney,  91  Iowa 
621. '  Where  one  accepts  a  warranty 
deed  of  land  to  secure  a  debt  due 
him  from  the  owner,  records  the 
deed,  takes  possession  of  the  prem- 
ises, and  publicly  claims  to  be  the 
owner  thereof,  any  purchase  by  him 
of  the  premises  at  a  tax-sale,  while 
in  such  possession,  may  justly  be 
considered  by  all  persons  interested 
in  the  payment  of  the  taxes,  other 
than  the  owner  thereof,  as  a  re- 
demption of  the  premises  from 
taxes:  Miller  v.  Ziegler,  31  Kan.  417. 
If  a  mortgagee's  solicitor  in  fore- 
closure buys,  the  purchase  amounts 
to  a  redemption  from  the  sale,  and 
cannot  be  considered  as  an  inde- 
pendent title:  Boardman  v.  Booze- 
winkel, 121  Mich.  320. 

2  See  Donnor  v.  Quartermas,  90 
Ala.  164;  Hunt  v.  Gaines,  23  Ark. 
267;  Cocks  v.  Simmons,  55  Ark.  104; 
Goralski  v.  Kostuski,.  179  111.  177; 
King  v.  Carmody,  101  Iowa  682 ;  Lang- 
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Some  other  cases  are  not  so  plain,  because  the  duty  as  be- 
tween the  parties  is  not  so  definitely  determined  by  their  con- 
tract or  by  their  legal  relation.  While  a  mortgager  in  general 
cannot  be  allowed  to  cut  off  his  mortgage,  by  buying  in  the 
land  at  tax-sale,1  yet  if  the  mortgagee  were  in  possession,  re- 
ceiving the  issues  and  profits,  and  bound  to  pay  the  taxes  him- 
self, it  might  not  be  so  clear  that  the  mortgager  should  be 
precluded  from  taking  advantage^:  the  mortgagee's  neglect.  If 
it  were  to  be  so  held,  there  would  seem  to  be  reason  for  hold- 
ing that  the  mortgagee  also,  by  reason  of  his  relation  to  the 
title,  was  precluded  from  becoming  purchaser  of  the  mortgager's 
interest  at  a  tax-sale,  and  that  his  remedy  would  be  confined  to 
a  payment  for  the  protection  of  his  lien,  with  a  remedy  over 
for  the  amount  paid.  It  cannot  be  said  in  such  a  case  that 
either  mortgager  or  mortgagee  is  under  no  obligation  to  the 
government  to  pay  the  tax.  On  the  contrary,  the  tax  being 
one  that  purposely  is  made  to  override  the  lien  of  the  one  as 
well  as  the  title  of  the  other,  it  might  well,  as  it  seems  to  us,  be 
held  that  neither  mortgager  nor  mortgagee  was  at  liberty  to 
neglect  the  payment,  as  one  step  in  bettering  his  condition 
at  the  expense  of  the  other,  but  that  the  presumption  of  law 
should  be  that  the  party  purchasing  did  so  for  the  protection  of 
his  own  interest  merely.  And  so,  in  general,  are  the  author-, 
ities.2  .  The  sale  in  such  a  case,  however,  would  not  be  absolutely 

ley  v.  Chapin,  134  Mass.  82;  Conneo-  nette,  30  Wis.  102.  Compare  Walt- 
tiout  Mut.  L.  Ins.  Co.  v.  Bulte,  45  hall  v.  Rives,  34  Ala.  91;  Harrison  v. 
Mich.  113;  Martin  v.  Swofford,  59  Roberts,  6  Fla.  711 ;  Norton  v.  Metro- 
Miss.  328:  Carson  v.  Broady,56  Neb.  politan  L.  Ins.  Co.,  74  Minn.  484; 
648;  Barker  v.  Jones,  62  N.  H.  497;  Williams  v.  Townsend,  31  N.  Y.  411; 
Clark  v.  Lindsey,  47  Ohio  437.  Chapman  v.  Mull,  7  Ired.  Eq.  292; 

1  See  ante,  p.  964.  Sturdevant  v.  Mather,  20  Wis.  576. 

2  See  Middletown  Bank  v.  Baoha-  In  Hawes  v.  Howland,  136  Mass.  267, 
raoh,  46  Conn.  513;  Chickering  v.  it  was  held  that  one  who  buys  at  a 
Failes,  26  111.  507;  Moore  v.  Titman,  tax-sale  while  a  suit  is  pending  to 
44  111.367;  Stinson  v.  Connecticut  restore  the  lien  of  a  mortgage  will 
Mut.  L.  Ins.  Co.,  174  111.  125;  Ragor  take  his  title  subject  to  the  result  of 
v.  Lomax,  22  111.  App.  638;  Schenck  the  suit  whether  he  knew  of  its 
v.  Kelley,  88  Ind.  444;  Maxfield  v.  pendency  or  not.  One  who  has  given 
Willey,  46  Mich.  252;  Martin  v.  Swof-  a  bond  to  indemnify  the  mortgagee 
ford,  59  Miss.  S28;  Brown  v.  Simons,  against  a  tax-title  cannot  buy  it  in 
44  N.  H.  475;  Hall  v.  Westcott,  15  and  set  it  up  against  the  rights  of 
R.  I.  373,  17  R.  L  304;  Beck  with  v.  the  mortgagee  acquired  by  fore- 
Seborn,  31  W.  Va.   1;  Fisk  v.  Bru-  closure:  Wyman  v.  Baer,  46  Mich. 
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void,  but  only  voidable  at  the  option  of  the  party  who  would 
be  injured  by  it,  and  only  to  the  extent  necessary  for  his  pro- 
tection.1 A  first  mortgagee,  it  has  been  held,  owes  no  duty  to 
other  lien-holders,  and  may  cut  off  a  second  mortgage  by  a  tax- 
purchase.2    It  has  also  been  held  that  a  junior  mortgagee  can- 


418.  Where  a  mortgagee  forecloses 
on  land  upon  which  there  are  taxes 
due,  but  against  which  there  are  as 
yet  no  deeds,  he  may  pay  the  taxes 
and  have  the  amount  included  in 
his  judgment,  or  after  confirmation 
of  sale  have  the  sheriff  directed  to 
satisfy  all  tax-liens  from  the  pro- 
ceeds of  the  sale;  but  if  he  delays 
confirming  sale  until  deeds  have  is- 
sued for  the  taxes,  he  cannot  con- 
test them  on  the  ground  that  when 
the  deeds  issued  the  land  did  not  be- 
long to  the  mortgager,  and  could  not 
be  sold  as  his:  Galbreath  v.  Drought, 
29  Kan.  71.  A  mortgagee  is  not  pre- 
cluded from  cutting  off  one  tax-title 
by  buying  at  a  second  sale:  Spratt 
v.  Price,  18  Fla.  289.  Nor  from  act- 
ing as  agent  of  another  in  a  tax-pur- 
chase: Jury  v.  Day,  54  Iowa  573.  A 
subsequent  purchaser  under  a  prior 
mortgage  cannot  in  ejectment  con- 
test the  validity  of  the  purchase  of  a 
lot  by  a  city  under  the  foreclosure  of  - 
an  assessment  lien:  Krutz  v.  Gard- 
ner, 18  Wash.  332.  In  an  action  to 
set  aside  a  mortgage  as  in  fraud  of 
creditors  the  mortgagee  may  set  up 
an  independent  tax-title  acquired  be- 
fore possession  was  taken  under  the 
mortgage,  or  any  duty  to  pay  the 
taxes  arose:  Allen  v.  Dayton  Hotel 
Co.,  95  Tenn.  480.  In  Kansas  one 
who  "stands  in  the  mere  relation  of 
mortgagee  is  not  precluded  from  ac- 
quiring a  tax-title  based  on  a  sale 
made  before  he  went  into  posses- 
sion: McLaughlin  v.  Acorn,  58  Kan. 
514.  See  Waterson  v.  Devoe,  18  Kan. 
223.  In  Minnesota  a  mortgagee  may 
acquire  against  Ijhe  mortgager  a  tax- 
title  to  the  mortgaged  premises, 
where  he  is  neither  legally  nor  equi- 


tably bound  to  protect  the  property 
against  the  taxes  for  which  the  sale 
is  made;  a  mortgagee  not  being 
among  the  persons  forbidden  by  the 
statute  to  acquire  tax-titles:  Reimer 
v.  Newell,  47  Minn.  237.  A  mort- 
gagee who  buys  at  a  tax-sale  may 
add  the  amount  with  interest  to  his 
mortgage  on  foreclosure:  Baker  v. 
Clark,  52  Mich.  22;  Young  v.  Brand, 
15  Neb.  601.  But  if  he  forecloses  first 
and  then  buys,  he  takes  the  risks  of 
a  purchase,  and  cannot  afterwards 
foreclose  again  in  respect  of  his  tax 
purchase:  Walton  v.  Hollywood,  47 
Mich.  385.  A  mortgagee  who  has  be- 
come absolute  owner  by  foreclosure, 
and  then  buys  at  a  tax-sale,  only  in 
legal  effect  pays  the  tax,  and  has  no 
•remedy  if  the  tax  is  bad:  Home  Sav. 
Bank  v.  Boston,  131  Mass.  277.  Where 
a  city  buys  at  tax-sale  and  puts  the 
mortgager  in  possession  as  tenant  at 
will,  the  mortgagee  cannot  enter  for 
breach  of  condition,  since  if  the 
mortgager  were  ousted  the  city 
would  be  entitled  to  possession: 
Coughlin  v.  Gray,  131  Mass.  56. 

!That  the  municipality  cannot 
question  the  tax-title  in  such  a  case, 
see  Home  Sav.  Bank  v.  Boston,  131 
Mass.  277.  It  was  held  in  Maxfield 
v.  Willey,  46  Mich.  252,  that  either 
the  mortgager  or  mortgagee  may 
bid  as  a  stranger  to  the  title  if  the 
other  does  not  object. 

2  Connecticut  Mut.  L.  Ins.  Co.  v. 
Bulte,  45  Mich.  113.  But  the  utmost 
that  the  second  mortgagee  can  claim 
if  the  first  mortgagee  does  not  hold 
the  title  is  that  the  purchase  inured 
as  a  payment  of  the  tax;  and  if  he 
redeems  from  the  first  mortgage  he 
must  pay  this  as  a  part  of  the  first 
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not  cut  off  the  first  mortgage  by  acquiring  a  tax-title,  or  exact 
penalties  if  the  first  mortgagee  offers  to  reimburse  him  for  his 
payment.1  In  Connecticut  the  general  rule  is  laid  down  that 
one  who  has  a  right  to  redeem  from  a  mortgage,  and  who,  on 
redeeming,  would  be  required  to  refund  to  the  mortgagee  any 
taxes  paid  by  him,  cannot  be  a  purchaser  of  the  property  if  it  is 
sold  for  taxes.2  A  mortgagee  of  land  subject  to  a  rent  charge 
cannot  cut  off  that  charge  by  procuring  a  tax-title  of  the  land.3 
And  where  the  statute  provides  that  if  a  mortgagee  pays  taxes 
the  amount  shall  become  part  of  the  amount  due  on  the  mort- 
gage, the  mortgagee  cannot,  by  acquiring  a  tax-title,  cut  off  a 
right  of  dower.4 

It  has  been  very  properly  held  that  one  who  has  conveyed 
lands  with  warranty  cannot,  as  against  his  grantee,  acquire  a 
tax-title  for  taxes,  any  part  of  which  were  on  the  land  when 
his  conveyance  was  given.5  So  he  who,  pending  an  injunction 
sued  out  by  himself  to  restrain  the  enforcement  of  a  mechan- 
ic's lien,  obtains  a  tax-title,  will  not  be  allowed  to  make  use  of 


mortgagee's  lieu:  Ibid.  See,  also,  Max- 
field  v.  Willey,  46  Mich.  252;  New- 
ton v.  Marshall,  62  Wis.  8.  It  was 
held  in  Norton  v.  Metropolitan  L. 
Ins.  Co.,  74  Minn.  484,  that  as  be- 
tween the  first  mortgagee  and  the 
second  it  is  the  duty  of  each  to  pay 
the  taxes,  and  one  cannot  acquire  a 
tax-title  to  the  mortgaged  prem- 
ises as  against, the  other;  and  if  the 
second  mortgagee  pays  taxes,  he  is 
entitled  to  reimbursement  when 
his  rights  are  cut  off  by  the  expira- 
tion of  the  right  to  redeem  from  a 
foreclosure  of  the  first  mortgage. 
In  Deveraux  v.  Taft,  20  S.  C.  555,  it 
was  decided  that  if  a  mortgagee  of 
land  which  is  subject  to  a  mechan- 
ic's lien  junior  to  the  mortgage  buys 
at  a  tax-sale,  his  mortgage  will  be 
merged  in  the  fee,  the  mortgage 
debt  extinguished,  and  the  tax-title 
subject  to  the  mechanic's  lien.  A 
tax-title  acquired  by  the  purchaser 
at  a  foreclosure  sale  is  not  para- 
mount to  the  junior  mortgagee's 
title  when  the  taxes  were  paid  out 


of  the  proceeds  of  the  land  and  not 
by  the  purchaser:  Morss  v.  Burns, 
63  Hun  628. 

1  Garrettson  v.  Scofield,  44  Iowa 
35;  Frank  v.  Arnold,  73  Iowa  370; 
Woodbury  v.  Swan,  59  N.  H.  22. 
See  Strong  v.  Burdick,  52  Iowa  630. 
The  above  rule  held  applicable  to 
the  case  of  a  judgment  lien  which 
was  subject  to  a  mortgage:  Fair  v. 
Brown,  40  Iowa  209. 

2  This  rule  applied  to  one  who  had 
acquired  one-eighth  of  the  equity 
of  redemption:  Middletown  Bank  v. 
Bacharach,  46  Conn.  513;  and  to  a 
second  mortgagee  in  possession: 
Goodrich  v.  Kimberly,  48  Conn.  395. 

3  Homer  v.  Dellinger,  18  Fed.  Eep. 
495.  v 

4  Walsh  v.  Wilson,  130  Mass.  124. 

5  Hannah  v.  Collins,  94  Ind.  201; 
Frank  v.  Caruthers,  108  Mo.  569.  See 
Gates  v.  Lindley,  104  Cal.  451.  In 
Bapp  v.  Lowry,  30  La.  An.  1272,  the 
same  ruling  was  had  where  the  con- 
veyance was  without  warranty. 
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it  to  defeat  the  lien.1  So  a  guardian  cannot  destroy  the  estate 
of  his  wards  by  purchasing  a  tax-title  adverse  to  them.2  So  a 
tax-title  to  land  acquired  by  one  who  holds  the  legal  title  to 
the  land  in  trust  to  secure  the  legal  payment  of  a  debt  is  also 
held  in  trust.3  So  a  beneficiary  under  a  trust  deed  cannot  ac- 
quire a  tax-title  adverse  to  the  trust.4  And  any  purchase  by 
one  who,  by  contract  or  otherwise,  was  under  obligation  to 
pay  the  taxes,  will  be  deemed  a  payment  only.6  But  one  who 
has  been  in  possession  under  a  contract  of  purchase  which  he 
has  surrendered  is  not  precluded  from  buying.6 

Whether  one  should  be  precluded  by  the  naked  fact  that  he 
claims  title  to  the  land,  or  that  he  has  possession  of  it,  from 
making  a  purchase  in  extinguishment  of  the  right  of  another 
with  whom  he  stands  in  no  contract  or  fiduciary  relations,  is  a 
question  often  touched  by  the  discussion  of  courts  without 
having  as  yet  been  very  fully  or  comprehensively  examined. 
So  far  as  the  cases  hold  that  one  who  ought,  as  between  himself 
and  some  third  person,  to  pay  the  taxes,  shall  not  build  up  a 
title  on  his  own  default,  the  principle  is  clear  and  well-founded 
in  equity.  But  when  one  owes  no  duty  to  any  other  in  respect 
to  the  land,  it  is  not  so  clear  upon  what  principle  of  equity  or 
of  estoppel  such  other  is  to  set  up,  as  against  him,  his  neglect 
to  perform  in  due  season  his  duty  to  the  state. 

There  are  some  cases  in  which  it  has  been  distinctly  held 
that  possession,  when  the  tax  was  assessed,  fixed  upon  the  pos- 
sessor the  duty  to  pay,  and  precluded  his  becoming  a  purchaser 
at  a  sale  for  the  taxes  when  they  became  delinquent.  In  the 
leading  case  the  occupant  had  gone  into  possession  under  an 
invalid  tax-title,  .and  by  the  decision  he  was  precluded  from 
relying  upon  a  second  title  which  accrued  while  he  was  in  the 

1  McLaughlin  v.  Green,  48  Miss.  175.  of  the  debt,  taxes,  costs,  and  interest: 

zDohms  v.  Mann,    76    Iowa   723;  Ibid. 

Wise  v.  Hyatt,  68  Miss.  714  4  Frierson  v.  Branch,  30  Ark.  453. 

3Ward  v.  Matthews,  80'  Cal.  343.  The  wife  of  the  grantor  in  a  trust- 
But  where  the  debtor  was  in  pos-  deed  is  not  precluded  from  buying, 
session,  claiming  ownership,  when  andshemayholdthetax-titleagainst 
the  tax-assessment  was  made,  and  a  creditor  who  has  foreclosed:  Car- 
failed  to  pay  the  taxes,  he  can  only  ter  v.  Bustamente,  59  Miss.  559. 
demand  a  conveyance  of  the  trustee's  »  See  ante,  p.  968. 
interest  on  payment  of  the  amount  6  Shoup  v.  Central,  etc.  R.  Co.,  24 

Kan.  547. 
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occupancy  of  the  land.1  The  subject  is  dismissed  with  very 
brief  mention,  the  court  appearing.to  regard  the  claim  as  in- 
equitable and  unjust,  but  for  what  reason  is  not  very  clearly 
explained.  Other  cases  treat  the  point  as  equally  plain.2  But 
it  seems  to  be  very  well  deserving  of  more  consideration 
whether,  Where  parties  stand  to  each  other  in  the  position  of 
adverse  claimants  to  land,  either  of  them  can  insist  that  the 
other  shall  discharge  for  his  protection  a  duty  owing  to  the 
public.  There  being  nothing  ( in  $he  relation  of  the  parties  to 
each  other  upon  which  an  estoppel  can  be  raised,  it  is  neces- 
sary to  look  elsewhere  for  the  disqualification  insisted  upon; 
,  and  this  can  only  be  found  in  some  general  rule  of  public  pol- 
icy. It  is  certainly  an  imperative  requirement  of  public  policy 
that  the  revenues  of  the  state  shall  be  collected,  and  that  no 
one  shall  be  allowed  to  defraud  the  treasury  of  his  due  pro- 
portion ;  but  in  the  case  where  a  tax  sale  has  been  made  there 
is  no  fraud,  and  the  revenue  chargeable  upon  the  land  has  been 


1  Douglas  v.  Dangerfleld,  10  Ohio 
152. 

2  Choteau  v.  Jones,  11  111.  300,  322; 
Lacey  v.  Davis,  4  Mich.  140, 152.  The 
doctrine  of  Choteau  v.  Jones,  supra, 
was  affirmed  in  Voris  v.  Thomas,  12 
111.  442,  and  the  same  general  doc- 
trine is  asserted  in  Smith  v.  Lewis, 
20  Wis.  350,  354,  though  there  the 
case  was  between  the  mortgagee  and 
the  assignee  of  the  mortgage,  and 
the  relation  of  the  parties  precluded 
a  purchase.  The  same  remark  may- 
be made  of  Dubois  v.  Gampau,  24 
Mich.  360. '  Bassett  v.  "Welch,  22  Wis. 
175,  goes  the  full  length  of  deciding 
that  the  mere  fact  of  possession 
when  the  taxes  are  assessed  is  a  dis- 
qualification to  buy.  Jones  v.  Davis, 
24  Wis.  229,  was  a  case  where  one  in 
possession  of  land  had  endeavored  to 
cut  off  a  judgment  lien  by  a  pur- 
chase at  tax-sale,  corresponding  to 
the  case  of  purchase  by  a  mortgager. 
Whitney  v.  Gunderson,  31  Wis.  359, 
379,  asserts  the  broad  doctrine  that 
if  one  was  in  possession  when  the 
tax  was  assessed,  "it  then  became 


his  duty  to  pay  the  taxes,  and  he 
could  not  permit  the  lands  to  be  sold 
for  such  taxes,  and  obtain  a  tax-deed 
for  the  purpose  of  destroying  an  out- 
standing title."  And  see  McMinn  v. 
Whelan,  27  Cal.  300;  Barrett  v.  Am- 
erein,  36  Cal.  322;  Christy  v.  Fisher, 
58  Cal.  256;  Guyun  v.  McCauley,  32 
Ark.  97;  Blakely  v.  Bestor,  13  111. 
708;  Keith  v.  Keith,  26  Kan.  26.  In 
Swift  v.  Agnes,  33  Wis.  228,  it  is  de- 
cided that  where  one  owning  land, 
and  bound  to  pay  taxes  thereon,  per- 
mits them  to  be  sold  and  deeded  for 
such  taxes,  and  then  purchases  the 
tax-title,  and  causes  it  to  be  con- 
veyed to  a  third  person  for  his  ben- 
efit, he  cannot  set  up  such  title  as  a 
defense  in  ejectment  against  one 
who  has  purchased  at  a  sale  on  exe- 
cution against  him  since  the  execu- 
tion of  the  tax-deed.  There  is  noth- 
ing in  the  fact  that  the  owner  of  the 
land  has  become  the  purchaser  at 
tax-sale  which  can  estop  him  from 
claiming  the  surplus  moneys:  Rus- 
sel  v.  Reed,  27  Pa.  St.  166. 
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received.  No  wrong  has  consequently  been  done  to  the  state. 
There  has  been  delay  in  payment,  but  it  is  one  for  which  the 
state  makes  ample  provision,  and  for  which  it  charges  and 
collects  all  costs,  as  well  as  a  further  sum  under  the  name  of 
interest  or  penalty  sufficient  fully  to  compensate  for  any  pub- 
lic inconvenience.  It  is  not  perceived  that  the  state  can  then 
have  any  complaint  to  make,  as  the  duty  owing  to  it,  though 
performed  tardily,  has  been  performed  at  last,  and  the  inci- 
dental inconvenience  paid  for.  The  state,  then,  not  being 
wronged  in  the  purchase,  it  would  seem  that  if  any  individual 
objects  to  it  he  ought  to  be  able  to  point  out  how  and  in  what 
particular  it  wrongs  him. 

It  is  difficult  to  dispute  the  truth  of  what  is  said  by  the  su- 
preme court  of  Pennsylvania,  that  "  there  is  nothing  in  reason 
or  law  to  prevent  a  man  who  holds  a  defective  title  from  pur- 
chasing a  better  at  a  treasurer's  sale  for  taxes."  1    As  between 


1  Woodward,  J.,  in  Coze  tt.  Gibson, 
27  Pa.  St.  160,  165.  And  see  Black- 
wood v.  Van  Vleet,  30  Mich.  118; 
Lybrand  v.  Haney,  31  Wis.  230.  In 
Tweed  v.  Metcalf,  4  Mich.  579,  it  was 
decided  that  one  who  had  bought  at 
a  tax-sale  might  buy  the  same  land 
at  a  subsequent  sale  made  at  any 
time  before  redemption  from  the 
first  had  expired.  In  Eaton  v.  North, 
29  Wis.  75,  it  was  held  that  one  hav- 
ing a  tax-title,  but  not  in  possession, 
might  buy  at  a  subsequent  sale.  In 
Stubblefield  v.  Borders,  92  111.  279,  it 
is  said  that,  where  no  duty  appears 
to  rest  on  one  who  claims  title  to 
land  to  pay  old  taxes  assessed  upon 
it,  his  purchase  of  an  outstanding 
title  for  such  taxes  will  not  be  held 
a  payment,  but  a  purchase.  In  Paul 
v.  Fries,  18  Fla.  573,  it  is  held  that  if 
one  who  has  an  apparently  valid 
tax-title  buys  again,,  his  purchase  is 
only  payment.  Where  land  in  its 
owner's  possession  is  sold  for  taxes 
assessed  in  the  names  of  persons  out 
of  possession,  but  claiming  under 
tax-deeds  void  on  their  face,  nothing 
in  the  relation  of  the  parties  estops 
such  persons  from  claiming  under  a 


tax-deed  given  to  them  as  purchasers 
at  such  tax-sale:  Staley  v.  Leamans, 
53  Ark.  428.  A  purchaser  of  land  at 
an  execution  sale  which  has  been 
set  aside  by  the  court  which  issued 
the  execution  has  not  an  interest 
in  the  land  that  will  preclude  him 
from  purchasing  it  at  tax-sale: 
Thayer  v.  Eartman,  78  Miss.  590. 
One  who  is  not  in  possession,  and 
whose  only  claim  is  under  a  void 
tax-deed,  is  not  precluded  from  buy- 
ing: Neal  v.  Frazier,  63  Iowa  451. 
The  fact  that  one  at  the  time  taxes 
accrued  held  the  legal  title  to  the 
land,  which  title  was  afterwards  set 
aside  for  fraud  on  his  grantor's  part, 
does  not  prevent  him  from  purchas- 
ing the  title  afterwards,  and  setting 
it  up  against  the  legal  title:  Sey- 
mour v.  Harrison,  85  Iowa  130.  The 
fact  that  one  allowed  his  patent 
title  to  land  to  be  extinguished  by 
adverse  possession  does  not  preclude 
him  from  purchasing  a  tax-title 
thereto  which  accrued  during  such 
possession  and  from  setting  it  up 
against  such  adverse  claimant:  Ard 
v.  Pratt,  53  Kan.  632.  An  assignee 
for  the  benefit  of  creditors  held  not 
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himself  and  any  adverse  claimant,  the  state  is  not  concerned  to 
inquire  whether  the  one  or  the  other  was  in  possession.  If  the 
state,  in  taxing  land,  takes  any  notice  of  ownership,  it  is  either 
for  the  convenience  of  the  officers  in  making  collections  or  for 
information  to  parties  concerned.  The  tax  is  upon  every  pos- 
sible interest,  in  the  land ;  and  all  parties  having  interests  are 
equally  under  obligation  to  the  state  to  make  payment.  The 
penalty  for  failure  is  a  forfeiture  or  sale  which,  will  cut  them 
all  off;  and  while,  without  doub*  any  one  may  defeat  such  a 
sale  who  can  give  satisfactory  reasons  for  an  assertion  that  it 
would  be  unjust  to  him  for  the  purchaser  to  be  allowed  to  rely 
upon  it,  it  is  not  perceived  that  „any  other  person  can,  upon 
plausible  grounds  of  equity,  insist  upon  the  privilege  to  do  so.1 
There  are  decisions  that  the  possession  of  a  mere  intruder  or  tres- 
passer will  not  preclude  his  becoming  purchaser: 2  if  this  is 


precluded  from  purchasing:  Lamb 
v.  Davis,  74  Iowa  719.  So  with  the 
owner  of  unseated  lands:  Neill  v. 
Lacy,  110  Pa.  St.  294  Where  a  tax 
on  unseated  land  (creating  no  liabil- 
ity against  the  owner)  had  become 
a  lien  on  the  land  before  the  sever- 
ance of  the  title  to  the  minerals 
from  that  to  the  surface,  the  pur- 
chaser of  the  title  to  the  surface,  as 
against  a  purchaser  of  the  titles  to 
the  minerals,  may  acquire  the  title 
to  the  land  at  the  tax-sale:  Powell 
v.  Lantzy,  173  Pa.  St.  543.  A  claim 
of  title  under  a  tax-sale  is  inconsist- 
ent With  a  claim  of  title  antecedent 
to  it:  Branham  v.  Bezanson,  33  Minn. 
49. 

1  It  is  said  in  California  that  one 
in  possession  of  lands,  if  under  no 
legal  or  moral  obligation  to  pay  the 
tax,  may  buy  in  the  lands  at  tax- 
sale:  Moss  v.  Shear,  25  Cal.  38.  The 
same  ruling  is  made  in  Kansas: 
Bowman  v.  Cockrill,  6  Kan.  311,  332. 
And  see  Allen  v.  Russell,  59  Ohio  St. 
137.  "To  preclude  any  person  from 
making  and  relying  upon  a  purchase 
of  lands  at  tax-sale,  there  must  be 
something  in  the  circumstances  of 
the  case  which  imposes  upon  him  a 
duty  to  the  state  to  pay  the  tax,  or 


something  which  renders  it  inequi- 
table, as  between  himself  and  the 
holder  of  the  existing  title,  that  he 
should  make  the  purchase:"  Black- 
wood v.  Van  Vleit,  30  Mich.  118; 
Atkinson  v.  Dixon,  89  Mo.  464.  The 
former  case  denies  that  the  mere 
fact  that  one  is  in  possession  of  the 
land  when  the  tax  is  levied  should 
preclude  his  becoming  a  purchaser 
when  the  land  is  not  assessed  to  him, 
and  he  is  bound  by  no  contract  re- 
lation to  pay  the  tax.  The  rule  that ' 
the  owner  of  land  cannot  reap  any 
advantage  by  acquiring  a  tax- title 
thereto,  under  a  sale  for  taxes -which 
he  ought  to  have  paid,  does  not 
apply  to  one  who  purchases  the  land 
subject  to  the  levy  of  the  tax,  and 
who  is  under  no  legal  or  moral  duty 
t'o  pay  it:  Oswald  v.  Wolf,  129  111. 
200.  A  father  is  not  precluded  by 
his  relationship  from  acquiring  a 
valid  title  at  a  tax-sale  of  his  son's 
land:  Langley  v.  Batchelder,  69  N.  H. 
566. 

8  Buckley  v.  Taggart,  62  Ind.  236; 
Link  iv.  Doerfer,  42  Wis.  391.  It  is 
said  in  the  latter  case  that  if  no 
title  appears  the  party  presumptively 
is  a  mere  intruder.  See  Read  v. 
Crapo,  133  Mass.  201. 
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true,  mere  possession  ought  not  to  be  an  impediment  in  any 
case ;  for  the  element  of  wrong  involved  in  the  possession  of  a 
trespasser  cannot,  on  any  grounds  of  equity  or  justice,  be  taken 
notice  of  as  giving  him  a  privilege  denied  to  one  whose  posses- 
sion is  rightful.1 

In  what  is  said  above  it  must  not  be  understood  that  when 
it  is  said  one  may  rely  upon  a  tax-title,  this  means  that  the 
title  is  to  be  held  valid  in  his  favor.  In  general,  if  there  are 
fatal  irregularities  or  defects  in  a  tax-title,  any  one  may  rely 
upon  them  when  the  tax-title  is  made  use  of  against  him;  as 
they  go,  or  may  go,  to  the  power  of  the  officer  to  sell  at  all.2 

Bids  by  the  state  or  county.  It  is  not  an  uncommon  pro- 
vision that,  if  no  bidders  offer  to  take  the  land  and  pay  the  tax, 
it  shall  be  bid  in  for  the  whole  county.  In  the  absence  of  ex- 
press statutory  authority  a  city  or  other  municipality  could  not, 
however,  buy  land  at  a  tax-sale.8    A  purchase  on  a  bid  by  the 


1  In  Curtis  v.  Smith,  42  Iowa  655, 
it  is  held  that  if  possession  is  not 
held  as  tenant,  trustee,  or  agent  of 
the  owner,  it  is  no  impediment  to 
buying  a  tax-title.  Hence  one  in 
possession  who  claims  adversely  to 
the  owner  under  a  void  quitclaim 
deed  may  buy.  And  in  Seaver  v. 
Cobb,  98  111.  200,  it  is  decided  that 
one  may  buy  up  a  tax-title  held  by  a 
third  person,  which  accrued  while 
he  occupied  the  land  claiming  that  it 
belonged  to  the  United  States,  and 
may  use  such  title  against  an  ad- 
verse claimant. 

2  "The  rights  of  a  purchaser  at  a 
tax-sale  are  fixed  at  the  time  of  his 
purchase,  and  his  title  -depends  upon 
the  validity  of  the  proceedings  had 
anterior  to  his  purchase.  Nor  can 
his  rights  be  enlarged  by  any  evi- 
dence introduced  to  supply  fatal 
omissions  which  constitute  defects 
which  are  fundamental  and  juris- 
dictional to  the  tax: "  Sheets  v. 
Paine  (N.  D.),  86  N.  W.  Eep.  117. 

3  Champaign  v.  Harmon.  98  III. 
471;  Logansport  v.  Humphrey,  84 
Ind.  467.    It  was  held  in  Keller  v. 

63 


Wilson,  90  Ky.  350,  that  a  city,  hav- 
ing power  to  purchase  property  for 
governmental  purposes,  can  pur- 
chase land  for  non-payment  of  city 
taxes.  And  if  a  county  is  author- 
ized by  law  to  bring  suit  for  taxes, 
it  has  authority  to  buy  lands  on  the 
judgment:  Douthett  v.  Kettle,  104 
III  356.  In  Nebraska  counties  may 
purchase  at  a  tax-sale  when  there 
are  no  private  bidders,  and  may  as- 
signee certificate:  Shelley  v.  Towle, 
16  Neb.  194;  Otoe  County  v.  Brown, 
16  Neb.  394.  Where  a  city  buys  land 
at  a  tax-sale  for  a  term  of  900  years, 
the  charter  limiting  its  right  of  pur- 
chase to  a  term  of  fifty  years,  the 
sale  will  be  decreed  illegal  on  the 
condition  that  the  tax,  with  lawful 
interest,  be  paid*  Baldwin  v.  Eliza- 
beth, 42  N.  J.  Eq.  11.  It  was  held  in 
Heath  v.  McCrea.  20  Wash.  342,  that 
the  purchase  by  a  city  of  property  at 
a  sale  to  satisfy  an  assessment  is  not 
prejudicial  to  the  owner.  And  in 
Berry  v.  Bickford,  63  N.  H.  328,  it  was 
decided  that  a  town  which  becomes 
purchaser  of  land  sold  for  taxes  is 
not    estopped  from    setting  up  its 
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state  or  county  would  give  the  state  or  county  the  usual  rights 
of  a  purchaser,  and  no  more.1  Whether  a  deed  would  be 
requisite  to  carry  such  a  purchase  into  effect  must  depend  upon 
the  statute.2  If  by  statute  land  is  to  be  struck  off  to  a  county 
without  its  bidding  in  case  there  are  no  bidders,  a  deed  to  the 
county  which  shows  a  bid  for  it,  and  does  not  show  there  were 
no  other  bidders,  is  void  on  its  face.3  In  general,  it  may  be  said 
that,  when  land  is  struck  off  to  the  state  or  any  of  its  munici- 
palities in  pursuance  of  law,  no  better  title  passes  than  would 
pass  on  a  purchase  by  an  individual ;  and  the  title,  when  brought 
in  contest,  must  be  proved  in  the  usual  way  unless  the  statute 
has  made  some  special  rule  oh  the  subject.4 


title  by  the  fact  that  for  two  years 
after  sale  and  before  a  deed  had 
been  given  by  the  collector, 'the  land 
was  taxed  to  and  taxes  paid  by  the 
owner.  Bidding  in  by  a  city  land 
which  could  not  be  sold  for  the 
amount  of  taxes,  etc.,  was  held  to 
constitute  "a  public  sale:"  Bannon 
v.  Burnes,  39  Fed.  Rep.  829. 

1  See  Gendrey  v.  Broussard,  32  La. 
924.  It  is  held  in  Connecticut  Mut. 
L.  Ins.  Co.  v.  Wood,  115  Mich.  444, 
that  a  valid  tax-sale  vests  in  the  pur- 
chaser, whether  a  state  or  a  private 
person,  an  absolute  title  in  fee.  In 
Colorado  a  proper- tax- deed  to  the 
county  conveys  as  good  title  as  is 
conveyed  by  a  similar  deed  to  a  cash 
purchaser:  Dyke  v.  Whyte,  17  Cola 
296.  In  Arkansas  a  sale  of  land  to 
the  state  in  a  suit  to  foreclose  a  tax- 
lien  conveys  no  transferable  title 
until  the  two  years  allowed  for  re- 
demption have  expired:  St.  Louis  Re- 
frig,  etc.  Co.  v.  Langley,  66  Ark.  48. 
In  North  Carolina  a  county  purchas- 
ing land  at  a  tax-sale  acquires  no 
title  thereto  until  foreclosure  of  the 
certificate:  Wilcox  v.  Leach,  123  N.  C. 
74;  Felch  v.  Travis,  92  Fed.  Eep.  210. 
Commissioners  authorized  to  bid  the 
amount  of  the  tax  on  behalf  of  the 
county  may,  if  they  bid  more,  have 
the  land  left  on  their  hands  unless 
the  county  sees  fit  to  take  it    The 


bid  cuts  off  the  prior  title:  Russel  v. 
-Reed,  27  Pa.  St.  166.  And  see  Cuttle 
v.  Brock  way,  32  Pa.  St.  45.  Commis- 
sioners authorized  to  bid  off  land  for 
the  United  States,  unless  some  per- 
son will  bid  two-thirds  of  the  ap- 
praised value,  are  not  compelled  to 
do  so,  and  a  sale  to  another  bidder 
for  less  is  not  in  valid :  Turner  v.  Smith, 
14  Wall.  553,  562.  In  Kansas  the 
county  treasurer  holds  a  certificate 
of  sale  to  the  county  until  it  can  be 
sold  to  an  individual,  and  then  as- 
signs the  certificate.  The  county 
commissioners  cannot  control  his  ac- 
tion in  this  regard:  State  v.  Magill, 
4  Kan.  415. 

2  Deed  held  unnecessary  in  Arkan- 
sas: Neal  v.  Andrews,  53  Ark.  445; 
Doyle  v.  Martin,  55  Ark.  37. 

'Norton  v.  Friend,  13  Kan.  532; 
Magill  v.  Martin,  14  Kan.  67;  Babbitt 
v.  Johnson,  15  Kan.  252;  Larkin  v. 
Wilson,  28  Kan.  513. 

4  As  to  proving  the  title  of  the  state 
in  Mississippi,  see  Clymer  v.  Cameron, 
55  Miss.  593;  Vaughan  v.  Swayzie,  56 
Miss.  704;  Weathersby  v.  Thomas,  57 
Miss.  296;  French  v.  Ladd,  57  Miss. 
678;  Mayson  v.  Banks,  59  Miss.  447. 
And  a  purchase  from  the  state:  Allen 
v.  Poole,  54  Miss.  323.  In  North  Car- 
olina it  is  said  that  a  tax-title  ac- 
quired by  a  city  is  a  nullity  unless 
the  statute  is  shown  to  have  been 


CH.  XV.] 


SALE  OF  LANDS  FOE  UNPAID  TAXES. 


979 


Lands  thus  bought  by  the  state  are  not  subject  to  taxation, 
nor  can  they  be  sold  again  for  taxes  unless  the  statute  permits.1 
Often,  however,  provision  is  made  by  law  for  taxing  the  land 
while  held  by  the  state.2  Sometimes  a  return  of  the  public 
sale  is  necessary  before  the  state  can  dispose  of  the  lands  at 
private  sale.3  Where  the  statute  provides  for  a  sale  after  a 
specified  notice,  a  private  sale  without  such  notice  is  void ; 
the  provision  for  sale  being  regarded  as  a  proceeding  to  col- 
lect taxes,  which  must  be  followed.4     The  state  being  the 


complied  with   strictly:    Busbee  v. 
Lewis,  85  N.  C.  332. 

1  Joyner  v.  Harrison,  56  Ark.  276; 
Neal  v.  Wideman,  59  Ark.  5;  Mus- 
kegon Lumber  Co.  v.  Brown,  66 
Ark.  539;  Bradford  v.  Walker  (Ky.),  5 
S.  W.  Rep.  555;  Bradford  v.  Laf argue, 
30  La.  An.  432;  Connecticut  Mut.  L 
Ins.  Co.  v.  Wood,  115  Mich.  444; 
Aztec  Copper  Co.  v.  Auditor-General 
(Mich),  87  N.  W.  Rep.  895;  McHarg 
v.  Halden  (Minn.),  86  N.  W.  Rep.  619; 
Louisville,  H.  O.  &  T.  R  Co.  v.  Buf ord, 
73  Miss.  494;  Wells  v.  Johnston  (N.  Y.), 
63  N.  E.  Rep.  1095;  Dooley  v.  Chris- 
tian, 96  Va.  534;  Parsons  v.  Newman, 
99  Va.  298;  Glenn  v.  Brown,  99  Va. 
322;  Baker  v.  Buckner,  99  Va.  368; 
Totten  v.  Nighland,  41  W.  Va.  800. 
Where  lands  have  been  sold  for 
taxes  and  bid  in  by  the  state,  which 
assigns  its  interests,  it  cannot  im- 
peach title  by  resale  for  taxes  due 
for  prior  years.  If  the  assignee  of 
the  state  assignment  certificate  per- 
fects title  thereunder  he  acquires 
title  free  of  all  prior  liens:  State  v. 
Camp,  79  Minn.  343.  It  was,  however, 
said  in  State  v.  Kipp,  80  Minn.  119, 
that  he  takes  subject  to  the  state's 
right  to  enforce  a  prior  tax  when 
refundment  has  been  made  on  ac- 
count of  a  void  sale.  Though  it  is 
provided  by  statute  that  lands  struck 
off  to  a  county  shall  not  be  resold 
while  the  county  holds  the  title,  yet 
if  its  purchase  was  void  the  statute 
will  be  held  inapplicable,  and  the 
county  may  acquire  a  subsequent 


title  while  still  holding  the  first  deed : 
Morrill  v.  Douglass,  17  Kan.  291.  Tax- 
purchase  by  county  lost  or  aban- 
doned where  land  is  assessed  for 
taxes  as  before  and  sold  for  such 
taxes:  Schreiber  v.  Moynihan,  197 
Pa.  St.  578;  Feltz  v.  Natalie  Anthra- 
cite Coal  Co.  (Pa.),  52  Atl.  Rep.  82.  It 
was  held  in  Emmons  County  v.  Ben- 
nett, 9  N.  D.  131,  that  a  tax-deed  to 
a  subsequent  purchaser  cuts  off  a 
county's  rights  under  a  prior  sale  for 
delinquent  taxes  of  previous  years. 
And  it  was  decided  in  Berglund  v. 
Graves,  72  Minn.  148,  that  after  the 
state  had  bid  in  land  for  taxes  for 
one  year  it  is  not  obliged  to  obtain  a 
tax-judgment  and  sell  land  for  the' 
delinquent  taxes  of  each  successive 
year.  Where  lands  bid  in  by  the 
state  for  taxes  have  been  unlawfully 
sold  by  the  county  treasurer,  the 
state  is  not  estopped  from  asserting 
and  proving  title  to  the  land  against 
the  purchaser  at  such  sale:  Wells  v. 
Johnston  (N.  Y.),  63  N.  E.  Rep.  1095. 

2  See  Gulf  States  Land  Co.  v. 
Parker,  60  Fed.  Rep.  974;  State  v. 
Recorder,  45  La.  An.  556;  Couch  v. 
Marye  (Va.),  8  S.  E.  Rep.  582;  Gilbert 
v.  Pier,  102  Wis.  334 

3  Johnson  v.  Finley,  54  Neb.  733; 
Medland  v.  Connell,  57' Neb.  10;  Med- 
land  v.  Linton,  60  Neb.  249. 

*Jenks  v.  Wright,  61  Pa.  St.  410. 
In  Louisiana,  where  property  adjudi- 
cated to  the  state  for  taxes  has  been 
sold  by  it,  notice  of  a  subsequent  sale 
for  taxes  should  be  given  to  the  pur- 
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owner  it  can  fix  the  price  and  impose  upon  the  purchasers 
such  conditions  as  it  deems  proper.1  An  application  for  pur- 
chase should  comply  substantially  with,  the  statute.2  Payment 
at  the  time  of  the  purchase  of  all  taxes  or  tax-interests  that  are 
liens  upon  the  land  may  be  required.3  It  has  been  held  that 
the  purchase  from  the  state  becomes  complete  when  applica- 
tion and  payment  are  made,  the  issue  of  a  certificate,  or  the 
execution  of  a  deed,  or  both,  being  mere  ministerial  acts  neces- 
sary to  show  title.4  One  who  deceives  from  the  state  a  deed 
of  lands  sold  to  it  for  delinquent  taxes  takes  the  property 
under  the  same  conditions  as  the  state  held  it  under,  and  sub- 
ject to  the  same  equities  and  defenses.6     And  as  the  title  of 


chaser  from  the  state:  Gowland  v. 
New  Orleans,  52  La.  An.  2042.  In 
Virginia  an  applicant  to  purchase 
land  bought  in  by  the  state  for  taxes 
should  give  notice  to  the  trustee  and 
beneficiary  in  a  deed  of  trust,  even 
though  such  deed  is  not  properly  in- 
dexed: Virginia  B.  &  L.  Co.  v.  Glenn 
(Va.),  39  S.  E.  Eep.  136.  As  to  when, 
in  Michigan,  lands  bid  off  to  the  state 
for  taxes  may  be  sold  at  private  sale, 
see  Muirhead  v.  Sands,  111  Mich.  487; 
Mann  v.  Carson,  120  Mich.  631. 
Notice  of  a  private  sale  held  unnec- 
essary where  notice  had  been  given 
of  the  public  sale  at  which  the  lands 
went  to  the  state:  Newton  v.  Raper, 
150  Ind.  630. 

1  State  v.  Recorder,  45  La.  An.  556. 
A  county  in  Kansas  which  takes  a 
tax-title  cannot  sell  for  less  than  the 
statutory  cost  of  redemption:  Noble 
v.  Cain,  22  Kan.  493.  And  in  Ne- 
braska a  sale  and  assignment  by 
county  commissioners  of  tax-certifi- 
cates for  less  than  the  amount  of  the 
taxes  due  thereon,  where  the  prop- 
erty, if  sold,  would  bring  the  full 
amount  of  the  taxes,  was  held  to  in- 
fringe the  constitutional  prohibition 
against  commuting  taxes:  State  v. 
Graham,  17  Neb.  43.  See  a  special 
case  as  to  a  sale  by  a  Kansas  county 
of  its  tax-certificates  in  gross:  Mor- 
rill v.  Douglass,  14  Kan.  293. 


2  Baker  v.  Briggs,  99  Va.  360.  It 
must,  for  example,  state  the  appli- 
cant's readiness  to  pay  interest  on  the 
state's  demands:  Ibid.  Held  not 
sufficiently  to  state  the  amount  the 
applicant  was  prepared  to  pay: 
Lewis  v.  Coons,  96  Va.  506.  As  to 
the  service  of  the  application  for 
leave  to  purchase,  see  Thomas -v. 
Jones,  94  Va.  756.  As  to  the  neces- 
sity of  accompanying  the  applica- 
tion with  money  to  pay  all  taxes, 
see  Hall  v.  Mann,  122  Mich.  13; 
Moore  v.  Auditor-General,  122  Mich. 
599. 

3  See  Martinez  v.  State  Tax  Col- 
lector, 42  La.  An.  677;  State  v.  Re- 
corder, 45  La.  An.  556;  Jenison  v. 
Conklin,  114  Mich.  9;  Hughes  v. 
Jordan,  118  Mich.  27;  Berkey  v. 
Burchard,  119  Mich.  101;  Hall  v. 
Mann,  122  Mich.  13;  Moore  v.  Audi- 
tor-General, 122. Mich.  599;  Hoyt  v. 
Chapin  (Minn.),  89  N.  W.  Rep.  850; 
Doherty  v.  Real  Estate  Title  Ins.  etc. 
Co.  (Minn.),  89  N.  W.  Rep.  853;  Mur- 
dock  v.  Chaffee,  67  Miss.  740. 

4  Eldridge  v.  Richmond,  120  Mich. 
586;  Youngs  v.  Povey,  127  Mich.  — . 

5  Martin  v.  Barbour,  34  Fed.  Rep. 
701,  140  U.  S.  634  And  see  Fleming 
v.  McGee,  81  Ala.  409;  Textor  v. 
Shipley,  86  Md.  424;  Wilcox  v.  Leach, 
123  N.  C.  74;  State  v.  Collins,  48  W. 
Va.  64.    Under  a  statute  providing 
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the  original  owner  has  been  out  off,  so  that  his  only  right 
is  that  of  redemption  within  the  statutory  time,  he  cannot  at- 
tack the  validity  of  a  sale  by  the  state,  or  bring  suit  to  pre- 
vent or  remove  a  cloud  on  the  title.1  It  has  even  been  held 
that  a  city,  to  which,  in  default  of  bidders,  land  has  been 
struck  off  at  a  tax-sale,  may,  unless  the  charter  prohibits,  deal 
directly  with  the  owner  of  the  land,  taking  from  him  a  mort- 
gage to  secure  the  payment  of  the  delinquent  taxes,  and  sur- 
rendering to  him  the  certificate  of  sale.2 

Different  sales  at  the  same  time.  Where  the  taxes  of  sev- 
eral years  are  delinquent  at  the  same  time,  sales  are  sometimes 
permitted  to  be  made  separately  for  each  year's  tax.  Such 
sales  might  raise  serious  questions  between  purchasers,  if  two 
or  more  should  severally  buy  the  land  at  sales  bearing  the 
same  date  and  subject  to  the  same  redemption.  In  Iowa  it 
seems  that  such  separate  sales  are  not  authorized.3  Such  ques- 
tions might  and  should -be  settled  by  statute. 


that  any  one  may  pay  the  charges 
against  lands  bid  in  by  the  state  for 
taxes,  and  that  the  auditor  shall 
convey  to  him  the  state's  title,  one 
who  complies  therewith  is  entitled 
to  whatever  title  the  state  acquired 
at  the  tax-sale,  and  in  mandamus  to 
compel  a  conveyance  the  validity 
thereof  cannot  be  questioned:  Mc- 
Culloch  v.  Stone,  64  Miss.  378.  It 
was  held  in  Pigott  v.  O'Halloran,  37 
Minn.  415,  that  the  rights  of  a  pur- 
chaser from  the  state  vest  only  from 
the  date  at  which  a  certificate  of 
the  assignment  of  the  state's  rights 
is  delivered  to  him  In  Marble  v. 
Fife,  69  Miss.  596,  a  statute  provid- 
ing for  the  sale  of  all  lands  held  by 
the  state  under  tax-sales,  and  not 
redeemed,  and  that  all  such  sales 
should  vest  an  indefeasible  title 
against  all  but  those  under  disabil- 
ity, was  sustained. 

iSee  De  Forest  v.  Thompson,  40 
Fed.  Rep.  375;  Reinach  v.  Duplantier, 
46  La.  An.  151;  Gowland  v.  New 
Orleans,  52  La,  An.  2042;  Parsons  v. 


Newman,  99  Va.  298;  Baker  v.Buct- 
ner,  99  Va.  368. 

8  Buffalo  v.  Balcom,  134  N.  T.  532. 
At  any  rate  the  mortgager  or  per- 
sons claiming  under  him  could  not 
set  up  the  defease  of  ultra  vires  in  a 
suit  by  the  city  to  foreclose  the 
mortgage,  since  the  benefit  con- 
ferred by  the  mortgage — an  exten 
sion  of  time  within  which  to  pay  the 
mortgage  —  has  been  enjoyed  by 
him  or  them:  Ibid. 

3  Preston  v.  Van  Gorder,  31  Iowa 
250;  Shoemaker  v.  Lacey,  38  Iowa 
277.  Where  the  treasurer  on  the 
same  day  made  different  sales  of  the 
same  land  for  the  taxes  of  different 
years,  and  the  owner,  being  aware 
of  but  one  sale,  had  redeemed  there- 
from in  good  faith,  he  was  held  enti- 
tled to  redeem  from  the  other  after 
the  statutory  time,  by  paying  the 
amount  for  which  the  land  was  sold, 
with  interest  and  penalty:  Shoe- 
maker v.  Lacey,  38  Iowa  277,  citing 
Noble  v.  Bullis,  23  Iowa  559.  Where 
two   tracts   of   land  '  embraced  re- 
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Certificate  of  sale.  The  sale  is  usually  accompanied  or 
followed  by  the  issue  to  the  purchaser  of  a  certificate,1  which 
recites  the  fact  of  sale,2  and  states  the  time  when  the  pur- 
chaser will  be  entitled  to  a  conveyance.3  This  certificate  should 
describe  the  land  with  reasonable  certainty ; 4  should  be  offi- 


spectively  in  an  elder  and  a  junior 
warrant  and  survey  are  assessed  as 
distinct  tracts  as  unseated  lands, 
and  are  both  bought  in  by  the 
county,  and  afterwards  are  sold  by 
the  county  on  the  same  day,  each  to  a 
different  purchaser,  the  sales  will  be 
regarded  as  simultaneous,  though 
one  deed  was  delivered  before  the 
other,  and  the  purchaser  of  the  tract 
first  sold  to  the  county  will  take  the 
land  embraced  within  the  interfer- 
ence of  the  two  surveys:  Kunes  v. 
McCloskey,  115  Pa.  St.  461;  McClos- 
key  v.  Kunes,  142  Pa.  St.  241.  Under 
the  Wisconsin  statute  .authorizing  a 
sale  of  land  for  taxes  once  for  the 
aggregate  of  two  years'  taxes,  if  the  as- 
sessment has  been  omitted  one  year 
and  a  levy  and  assessment  made  the 
next  year,  there  must  be  but  one  sale 
of  each  parcel,  and  but  one  certificate 
can  issue  on  each  na^cel:  Coleman 
v.  Peshtigo  Lumber  Co.,  30  Fed.  Rep. 
317.  In  Massachusetts,  where  land 
was  advertised  for  sale  at  the  same 
time  in  the  same  newspaper  for  the 
taxes  of  two  successive  years,  and 
was  sold  first  for  the  taxes  of  the 
earlier  year,  and  then,  at  the  same 
sale,  to  another  purchaser  for  the 
taxes  of  the  second  year,  it  was  held 
that  the  latter  purchaser  took  the 
better  title:  Keen  v.  Sheehan,  154 
Mass.  208.  A  purchaser  of  lands  at 
a  void  tax-sale  did  not,  it  was  held, 
carry  with  itself  and  invalidate  the 
vendee's  simultaneous  purchase  of 
the  state's  tax-title  to  the  lands  based 
on  a  sale  for  the  taxes  of  a  prior  year: 
Burns  v.  Ford,  124  Mich.  274.  A  tax- 
deed  was  held  void  on  its  face  which 
showed  that  contrary  to  the  statute 
the  land  was  put  up  for  sale  a  second 


time   on   the   same  day:  Mason  v.! 
Crowder,  85  Mo.  526. 

1  As  to  the  necessity  of  the  certifi- 
cate, see  Philbrook  v.  Smith,  40 
Minn.  100;  Pentecost  v.  Stiles,  5  Okl. 
500;  Wilson  v.  Wood  (Okl.),  61  Pac. 
Rep.  1045.  A  tax-sale  is  not  invalid 
because  the  tax-collector's  certificate 
was  not  dated,  or  because  the  au- 
ditor's certificate  did  not  show  when 
it.  was  received  in  his  office:  Cor- 
burn  v.  Crittenden,  62  Miss. .  125. 
Compare, Mills  v.  Scott,  62  Miss.  525. 

2  Omission  of  date  of  sale  avoids 
certificate:  Gilfillan  v.  Hobart,  35 
Minn.  185.  Certificate  held  void  for 
not  clearly  indicating  for  what  taxes 
judgment  was  rendered:  Cool  v. 
Kelly,  78  Minn.  102.  And  for  not 
showing  that  the  price  for  which 
each  lot  was  sold  was  the  highest 
sum  bid:  Davis  v.  Corlin,  77  Minn. 
742.  And  for  not  reciting  that  each 
tract  or  parcel  was  first  offered  to 
the  bidder  who  would  payj  the 
amount  for  which  it  was  to  be  sold 
for  the  shortest  term  of  years,  etc. : 
Linde  v.  Canfield,  40  Minn*  541. 
Averment  as  to  payment  of  subse- 
quent taxes:  Pfefferie  v.  Wieland,- 
55  Minn.  202;  Cushman  v.  Taylor 
(Neb.),  90  N.  W.  Rep.  207.  The  "cer- 
tificate will  be  sufficient  if  from  it 
can  fairly  be  gathered  all  essential 
particulars:  Keith  v.  Freeman,  43 
Ark.  296. 

8  Recital  erroneous  in  this  respect 
held  not  to  invalidate  certificate: 
Stout  v.  Coates,  35  Kan.  382;  Muir- 
head  v.  Sands,  111  Mich.  487. 

♦See  Smith  v.  Blackiston,  82  Iowa 
240;  Concordia  L.  &  T.  Co.  v.  Van 
Camp  (Neb.),  89  N.  W.  Rep.  744; 
Murphey  v.  Hall,  68  Wis.  202;  Rein- 
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cially  signed; 1  should  be  under  seal  if  the  statute  so  requires;2 
and,  to  be  valid,  should  be  executed  within  a  reasonable  time.3 
A  certificate  made  for  a  terra  longe'r  than  that  prescribed  by- 
law will  be  invalid.4  If  based  on  a  void  levy  the  certificate 
gives  no  lien  on  the  property  which  it  describes.5  The  certifi- 
cate is  evidence  of  the  sale,  although  it  is  said  that  the  rec- 
ord of  sale  is  better  evidence.6  And  frequently  the  statute 
makes  the  certificate  prima  facie  evidence  that  all  the  re. 
quirements  of  law  in  respect  to  the  sale  has  been  complied 
with,7  or  even  that  all  the  prior  proceedings — including  the 


hart  v.  Oconto  County,  69  Wis.  352; 
Cate  v.  Werder  (Wis.),  89  N.  W.  Rep. 
822.  Sale  held  void  where  the  cer- 
tificate called  for  120  acres  instead 
of  eighty,*the  amount  properly  sold; 
and  this,  though  the  deed  called  for 
eighty:  Olsen  v.  Bagley,  10  Utah 
492.  It  was  held  in  State  v.  Pinck- 
ney,  22  S.  C.  484,  that  the  certificate 
could  not  affect  the  question  of 
ownership  of  lands  by  erroneously 
including  them  within  its  bound- 
aries. Where  the  officer,  at  the  pur- 
chaser's request,  includes  several 
tracts  in  one  certificate,  he  will  be 
entitled  to  fees  as  though  he  had 
given  separate  certificates:  Bagley 
v.  Shoppach,  47  Ark.  72.  As  to  the 
validity,  in  Minnesota,  of  a  certifi- 
cate including  several  distinct  tracts 
or  lots,  see  Sanborn  v.  Mueller,  38 
Minn.  27. 

i  Billings  v.  Stark,  15  Fla.  296. 

2  Lockwood  v.  Gehlert,  127  N.  Y. 
241. 

8  Stewart  v.  Minneapolis  &  St.  L. 
R.  Co.,  36  Minn.  355;  Gilfillan  v.  Chat- 
terton,  37  Minn.  11;  Kipp  v.  Hill,  40 
Minn.  188;  Smith  v.  Lambert,  68 
Minn.  313.  In  Nebraska  the  certifi- 
cate is  not  invalid  because  of  having 
been  made  out  several  months  after 
the  sale:  Otoe  County  v.  Brown,  16 
Neb.  394  And  in  People  v.  Cady,  105 
N.  Y.  295,  it  was  held  that  though 
actually  made  out  and  delivered 
some  time  after  the  sale,  the  certifi- 
cate relates  back  to  the  time  of  the 


sale,  and  properly  should  bear  the 
date  of  the  sale;  but  that  the  bear- 
ing of  a  subsequent  date  is  not  fatal. 

*  In  re  Report  of  Commissioners,  49 
N.  J.  L.  488.  Such  a  certificate  is 
nevertheless  evidence  that  the  prem- 
ises had  in  fact  been  struck  off  to 
the  city  for  taxes  mentioned  therein, 
and,  when  regularly  recorded,  is  no- 
tice to  any  purchaser  from  the  owner. 
Such  purchaser  takes  his  title  at  the 
risk  of  a  curative  act  by  the  legis- 
lature: Ibid. 

5  John  v.  Connell  (Neb.),  85  N.  W. 
Rep.  82. 

«McCready  v.  Sexton,  29  Iowa  356; 
Henderson  v.  Oliver,  32  Iowa  512; 
Clark  v.  Thompson,  37  Iowa  536. 
Where  the  tax-record  and  the  certifi- 
cate of  sale  conflict  as  to  the  interest 
sold,  the  former  controls:  Kneeland 
v.  Hull,  116  Mich.  55.  Where  there 
is  a  discrepancy  as  to  the  date  of 
sale  between  the  auditor's  certificate 
of  sale  and  the  entry  made  by  him 
after  the  sale  in  the  "  copy  judgment 
book,"  the  former  must  control  in 
the  absence  of  any  other  evidence  as 
to  which  is  correct;  at  least  where 
no  question  is  involved  as  to  when 
the  right  of  redemption  expires:  Mo 
Quade  v.  Jaffray,'47  Minn.  326,  dis- 
tinguishing Gilfillan  v.  Hobart,  35 
Minn.  185. 

7  But  this  would  not  make  it  evi- 
dence of  the  tax- judgment:  Sanborn 
v.  Cooper,  31  Minn.  307.  The  fact 
that  two  certificates  have  been  is- 
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levy  of  the  taxes,  the  assessment,  equalization,  advertisement, 
sale,  and  payment  of  the  purchase-money  —  have  been  regular.1 
But  a  statute  providing  that  after  a  certain  period  the  certifi- 
cate of  sale  shall  be  presumptively  conclusive  does  not  apply 
where  the  sale  is  void  for  want  of  jurisdiction  in  the  board 
levying  the  tax. 2  The  rights  of  the  purchaser  under  a  certifi- 
cate of  sale  are  not  uniform  in  the  different  states.  In  some 
he  would  perhaps  be  recognized  as  owner  of  an  estate  sub- 
ject to  be  defeated  on  the  making  of  the  statutory  redemp- 
tion;3 in  others  as  owner  of  an  inchoate  title  which  would 
become  complete  if  the  time  for  redemption  expired  with- 
out its  being  made.4    In  some  states  the  purchase  gives  a  lien 


sued —  one  that  the  auditor  bad  sold 
a  single  tract  for  a  certain  sum,  and 
the  other  that  at  the  same  sale  he 
had  sold  to  the  same  purchaser  six 
separate  tracts,  including  the  one 
named  in  the  first  certificate,  for  a 
certain  other  and  larger  sum  —  does 
not  destroy  the  effect  of  the  first- 
named  certificate  as  prima  facie  evi- 
dence of  the  facts  stated  therein: 
Bennett  v.  Blatz,  44  Minn.  56.  Evi- 
dence held  not  to  rebut  the  prima 
fade  evidence  furnished  by  the  tax- 
assignment  certificates  that  notice 
of  sale  was  duly  posted:  McNamara 
v.  Fink,  71  Minn.  66.  The  certificate 
has  the  prima  facie  effect  given  it 
by  statute  even  where,  because  of 
loss  or  destruction,  its  contents  are 
proved  by  parol:  Mitchell  v.  Mc- 
Farland,  47  Minn,  535. 

1  See  Bryant  v.  Estabrook,  16  Neb. 
217;  Darr  v.  Wisner  (Neb.),  88  N.  W. 
Rep.  518;  Darr  v.  Berquist  (Neb.),  89 
N.  W.  Rep.  256;  Ure  v.  Reichenberg 
(Neb.),  89  N.W.  Rep.414;  Ryan  v.  West 
(Neb.),  89  N.W.  Rep.  416;  Concordia 
L.  &  T.  Co.  v.  Van  Camp  (Neb.),  89 
N.  W.  Rep.  744;  Starr  v.  Voss  (Neb.), 
89  N.  W.  Rep.  750.  And  the  certifi- 
cate is  presumptive  evidence  of  a  sale 
to  the  purchaser  named  therein: 
Leavitt  v.  Mercer  Co.  (Neb.),  89  N.  W. 
Rep.  426.  Where  no  evidence  was 
offered  to  show  that  the  persons  who 


formerly  owned  the  lands  were  the 
same  persons  from  whom  taxes  were 
due,  except  that  the  tax-list  showed 
taxes  due  from  persons  of  the  same 
name,  it  was  held  that  the  certificate 
of  sale  was,  under  the  statute,  "pre- 
sumptive evidence  of  the  regularity 
of  all  prior  proceedings,"  and  that 
this  presumption  was  not  rebutted: 
Basnight  v.  Smith,  112  N.  C.  229.  In 
an  action  to  quiet  title  by  one  whose 
land  has  been  sold  to  pay  a  special 
assessment  thereon,  the  certificate  of 
sale  is  admissible  to  show  that  it 
conformed  to  the  statutory  requi- 
sites, and  that  the  deed  contained  all 
the  recitals  in  the  certificate  as  re- 
quired by  law:  Clarke  v.  Mead,  102 
Cal.  516.  It  was  held  in  Smith  v. 
Ryan,  88  Ky.  636,  that  the  certificate 
or  the  deed  could  not  be  used  to 
prove  the  jurisdiction  of  the  officer 
who  made  the  sale. 

2  People  v.  Wemple,  67  Hun  495. 

3  See  Stebbins  v.  Guthrie,  4  Kan. 
353.  Recording  certificate  held  to 
be  essential  to  set  time  to  redeem 
running:  Morton  v.  Reeds,  9  Ma  868. 

4 "The  general  rule  is  'until  the 
expiration  of  the  time  for  redemp- 
tion and  the  execution  and  delivery 
of  the  deed,  the  title  to  the  land  sold 
remains  with  the  execution  debtor ' " : 
Betts  v.  Dick,  1  Pennewill  268.  To 
the   same    effect    are    Johnson   v. 
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merely,1  and  provision  has  been  made  in  some  cases  for  a  suit 
to  foreclose  this  lien,  in  which  suit  all  questions  affecting  the 
validity  of  the  sale  might  be  passed  upon.2    Pending  the  right 


Smith's  Adm'r,  70  Ala.  108;  Stephens 
v.  Holmes,  26  Ark.  48;  Flemister  v. 
Flemister,  83  G&  79;  Bailey  v.  People, 
158  I1L  52;  Tilson  v.  Thompson,  10 
Pick.  359;  Board  man  v.  Booze  winkel, 
121  Mioh.  320;  Hilton  v.  Smith,  134 
Mo.  499;  Burgin  v.  Rutherford,  66 
N.  J.  Eq.  666;  State  v.  Godfrey,  62 
Ohio  St.  18;  Alexander  v.  Bush,  46 
Pa.  St  62;  Singer's  Appeal  (Pa.),  7 
Atl.  Rep.  800;  Hightower  v.  Freedle, 
5  Sneed  312;  Langdon  v.  Templeton, 
66  Vt.  173;  Davenport  v.  Newton,  71 
Vt.  11.  In  Arkansas  it  is  held  that 
the  certificate  is  sufficient  evidence 
of  title  to  support,  without  a  tax- 
deed,  the  defense  of  adverse  posses- 
sion: Worthen  v.  Fletcher,  64  Ark. 
662.  In  California  the  purchaser  at 
a  tax-sale  of  land  held  under  a  cer- 
tificate of  purchase  from  the  state 
acquires  only  an  equitable  title,  and 
the  certificate  holder,  on  completing 
his  purchase  and  procuring  a  patent, 
may  recover  the  land  in  ejectment 
against  the  tax-purchaser  where  no 
equitable  defense  was  pleaded :  Dorn 
v.  Baker,  96  Gal.  206.  In  Illinois  the 
certificate  does  not  even  constitute 
color  of  title:  Harrell  v.  Enterprise 
Savings  Bank,  183  111.  538.  The  pur- 
chaser in  Michigan  cannot,  before 
he  gets  his  deed,  sue  to  quiet  his  tax- 
title,  nor  can  he  set  it  up  as  a  defense 
against  the  original  owner:  Board- 
man  v.  Boozewinkel,  121  Mich.  32Q. 
And  under  the  Michigan  statute 
providing  that  no  tax-sale  purchaser 
shall  enter  into  possession  until  six 
months  after  he  has  given  the  owner 
notice  of  the  purchase,  within  which 
time  the  latter  may  redeem,  such  a 
purchaser  who  fails  to  give  the  notice 
obtains  no  possessory  title  to  the  land 
entitling  him  to  enter  andcut  timber 
thereon:  Huron  Land  Co.  v;  Robarge 


(Mich.),  87  N.  W.  Rep.  1032,  citing 
Corrigan  v.  Hinkley,  125  Mich.  125. 
As  to  entering  under  tax-certificate 
and  cutting  timber  before  receiving 
deed,  question  of  good  faith  of  pos- 
session: Busch  v.  Nester,  62  Mich. 
381.  The  purchaser  of  a  tax-title  in 
possession  of  lands  under  a  certificate 
of  sale  is  not  authorized  by  common 
law  or  by  statute  to  cut  timber  dur- 
ing his  term:  Brewer  v.  Ireland 
(N.  J.),  50  Atl.  Rep.  437. 

1  See  Spratt  v.  Price,  18  Fla.  289; 
Spaulding  v.  Ellsworth,  39  Fla.  76; 
Morrison  v.  Jacoby,  114  Ind.  84; 
McDonald  v.  Geisendorfi,  128  Ind. 
153;  Phillips  v.  Myers,  55  Iowa  265; 
Roberts  ,v.  First  Nat.  Bank,  8  N.  D. 
504,  While  the  Indiana  statute  pro- 
vides that  a  certificate*  of  tax-sale 
shall  entitle  the  holder  to  possession, 
such  certificate  does  not  confer  the 
eight  of  possession  unless  the  sale 
was  regular  and  valid:  Davis  v. 
Chapman,  24  Fed.  Rep.  674,  citing 
Barton  v.  McWhinney,  85  Ind.  481. 
It  was  held  in  Wagner  v.  Stewart, 
143  Ind.  78,  that  in  Indiana  a  tax- 
purchaser  of  an  insane  person's  land 
is  not  entitled,  before  the  expira- 
tion of  the  right  to  redeem,  to  pos- 
session of  the  land. 

2  See  Abbott  v.  Union  Mut.  L.  Ins. 
Co.,  127  Ind.  70;  Adams  v.  Osgood,  60 
Neb.  779;  Manseau  v.  Edwards,  53 
Wis.  457.  In  North  Dakota  a  suit  in 
equity  in  the  nature  of  a  suit  to  fore- 
close a  mortgage  does  not  lie  to  fore- 
close a  tax-lien,  the  statutory  remedy 
being  exclusive:  McHenry  v.  Kidder 
County,  8  N.  D.  413.  In  Illinois  an 
independent  bill  in  equity  cannot  be 
maintained  by  the  holder  of  a  tax- 
lien  or  tax-title  for  a  decree  against 
the  owner  of  the  fee  requiring  re- 
payment of  the  amount  paid  in  dis- 


986 


SALE  OF  LANDS  FOE  UNPAID  TAXES. 


[CH. 


XV. 


to  redeem  th.e  purchaser  would  doubtless  have  the  same  rights 
to  protect  his  interests  which  would  exist  in  analogous  cases- 


charging  taxes  against  the  lands: 
Gage  v.  Eddy,  186  111.  432.  The  suit 
in  Nebraska  is  purely  equitable  in 
nature,  and  a  proceeding  in  rem: 
Grant  v.  Bartholomew,  57  Neb.  673; 
Carman  v.  Harris,  61  Neb.  635.  In 
Wisconsin  the  statutory  suit  may  be 
resorted  to  even  though  a  deed  has 
been  given,  if  the  deed  proves  to  be 
void:  Potts  v.  Cooley,  56  Wis.  45.  So 
in  Nebraska  the  action  to  foreclose  a 
tax-lien  on  land  may  be  brought  on 
the  tax-certificate  where  it  is  alleged 
in  the  petition  that  a  deed  would  be 
invalid  if  issued:  Helprey  v.  Bedick, 
21  Neb.  80;  Parker  v.  Matheson,  21 
Neb.  546.  Or  if  the  deed  issued  is 
invalid  by  reason  of  an  irregularity 
in  the  proceedings  leading  up  to  the 
sale;  but  this  rule  cannot  be  invoked 
when,  in  his  petition,  the  purchaser 
alleges  that  the  treasurer  made  the 
sale  to  him  without  authority  of  law : 
Ledwich  v.  Connell,  48  Neb.  172.  The 
Nebraska  statute  does  not  forbid  the 
owner  of  the  certificate  from  fore- 
closing the  same,  though  the  owner 
of  the  land  may  be  an  infant:  Leav- 
itt  v.  Bell,  55  Neb.  57.  The  assignee 
of  a  certificate  issued  to  a  county  in 
North  Carolina  allowed  to  proceed 
to  foreclose  in  an  action  originally 
brought  to  recover  the  land:  Collins 
v.  Bryan,  124  N.  C.  738.  In  Nebraska 
the  equitable  owner  and  holder  of  a 
tax-sale  certificate  may  sue  in  his 
own  name  to  foreclose,  though  it  has 
never  been  formally  indorsed  by  the 
original  purchaser,  as  provided  by 
the  statute:  Lea vitt  v.  Bell,  55  Neb. 
57,  It  is  not  essential  in  Nebraska 
to  the  foreclosure  of  a  tax-lien  by 
the  purchaser  at  a  void  tax-sale  that 
the  statutory  notice  of,  the  expira- 
tion of  the  time  to  redeem  be  served 
on  the  owner  or  occupant:  Bryant  v. 
Estabrook,  16  Neb.  217;  MoClure  v. 
Lavender,  21  Neb.  181;  Van  Etten  v. 


Medland,  53  Neb.  569;  Grant  v.  Bar- 
tholomew, 57  Neb.  673;  Merrill  v. 
I  jams,  58  Neb.  706;  Carman  v.  Harris 
(Neb.),  85  N.  W.  Rep.  848.  A  petition  to 
foreclose  a  tax-lien  which  does  not  ■ 
show  that  two  years  have  expired 
from  the  time  of  the  sale  does  not 
state  a  cause  of  action:  Iodence  v. 
Peters  (Neb.),  89  N.  W.  Rep.  1041.  As 
to  the  averments  in  the  petition,  see, 
also,  Carman  v.  Harris,  61  Neb.  635; 
Darr  v.  Berquist  (Neb.),  89  N.  W.  Rep. 
256;  Pier  v.  Prouty,  67  Wis.  218.  In 
an  action  to  foreclose  a  tax-lien  the 
owner  of  the  equity  of  redemption  is 
a  necessary  party:  Alexander  v. 
Thacker,  30  Neb.  614.  But  in  fore- 
closing a  tax-lien  upon  land  where  a 
railroad  company  has  a  right  of 
way,  the  company  is  not  a  necessary 
party  if  the  right  of  way  is  excepted 
in  the  petition:  Carman  v.  Harris, 
61  Neb.  635.  In  Washington  the 
owner  of  a  lien  for  general  taxes 
may  foreclose  it  without  first 'paying 
the  city  the  amount  of  special  as- 
sessments against  the  property : 
McMillan  v.  Tacoma  (Wash.),  67  Pac. 
Rep.  68.  The  defendant  in  a  suit  to 
foreclose  a  tax-certificate  in  Wiscon- 
sin cannot  avail  himself  of  irregu- 
larities not  going  to  the  ground- 
work of  the  tax  without  offering  to 
pay  the  amount  for  which  the  land 
was  sold  together  with  subsequent 
taxes  and  interest,  as  required  by 
the  statute:  Pier  v.  Prouty,  67  Wis. 
218.  In  Indiana  the  buyer  of  a  tax- 
claim  who  got  it  for  less  than  the 
sum  due  by  falsely  representing  that 
he  bought  it  in  the  interest  of  the 
land-owner  may  enforce  it  for  its 
full  amount,  he  not  having  acted  as 
the  owner's  agent  or  under  an  agree- 
ment with  the  owner  to  give  him  the 
benefit  of  the  discount:  Culbertson 
v.  Munson,  104  Ind.  451.  As  to  the 
interest  and  fees  recoverable  in  Ne- 
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of  purchases  at  judicial  sales.1  In  the  case  of  a  purchase  from 
the  state  of  lands  which  it  has  bid  in  for  taxes,  the  purchaser's 
rights  will  vest  only  from  the  date  at  which  he  receives  his 
certificate  where  he  has  failed  to  complete  his  payment  before 
that  time;  and  his  purchase  will  be  subject  to  the  provisions  of 
the  statute  in  force  at  that  time  as  to  giving  notice  of  the  ex- 
piration of  the  right  of  redemption.2 

In  general,  the  right  to  assign 3  a  certificate  will  be  found 


braska,  see  Stegeman  v.  Faulkner,  42 
Neb.  53;  Adams  v.  Osgood,  42  Neb. 
450;  Alexander  v.  Thacker,  43  Neb. 
494.  In  Nebraska,  Where  suit  to  en- 
force a  tax-lien  is  not  brought  within 
five  years  from  the  expiration  of  the 
time  to  redeem,  the  lien  is  extin- 
guished: Adams  v.  Osgood,  42  Neb. 
450;  Osgood  v.  Westover  (Neb.),  89 
N.  W.  Rep.  746.  And  as  to  the  statu- 
tory limitation  of  t>he  right  to  fore- 
close such  a  lien,  see  Brown  v.  Fod- 
der, 81  Ind.  291;  Bowen  v.  Striker, 
87  Ind.  317;  Montgomery  v.  Ay- 
delotte,  95  Ind.  144;  Helprey  v. 
Eedick,  21  Neb.  80;  Parker  v.  Mat  he- 
son,  21  Neb.  546;  Shepherd  v.  Burr, 
27  Neb.  432;  D'Gette  v.  Sheldon,  27 
Neb.  829;  Alexander  v.  Wilcox,  30 
Neb.  793;  Warren  v.  pemary,  33  Neb. 
327;  Black  v.  Leonard,  33  Neb.  745; 
Alexander  v.  Shaffer,  38  Neb.  812; 
Alexander  v.  Thacker,  43  Neb.  494; 
Hathaway  v.  Nelson,  52  Neb.  109; 
Carson  v.  Broady,  56  Neb.  648;  Stev- 
ensv.Paulsen(Neb.),90N.W.  Rep.  211. 

!See  Ferguson  v.  Miles,  3  Gilm. 
358;  Stout  v.  Keyes,  2  Doug.  (Mich.) 
184.  A  statute  giving  a  tax-pur- 
chaser an  action  for  waste  commit- 
ted between  the  time  of  the  sale  and 
the  giving  of  the  deed  will  not  en- 
title him  to  the  timber  cut  during 
that  period,  but  only  to  damages: 
Lacy  v.  Johnson,  58  Wis.  414,  citing 
Northrup  v.  Trask,  39  Wis.  515. 

8  Pigott  v.  O'Halloran,  37  Minn.  415. 

a  As  to  assignment  by  county  treas- 
urer to  city,  see  Lovelace  v.  Tabor, 
etc.  Co.  (Colo;),  88  N.  W.  Rep.  892. 


Purchase  by  old  county  from  new: 
Gilbert  v.  Dutruit,  91  Wis.  661.  As 
to  what  will  constitute  a  valid  as- 
signment, see  Sanders  v.  Ransom,  37 
Fla.  457;  American  Exch.  Nat.  Bank 
v.  Crooks,  97  Iowa  244;  Chrisman  v. 
Hough,  146  Mo.  102;  Green  v.  Hel- 
luran  (Neb.),  90  N.  W.  Rep.  913;  Ter- 
ritory v.  Perea  (N.  M.),  30  Pac.  Rep. 
928;  White  v.  Brooklyn,  122  N.  Y.  53; 
Wilson  v.  Wood  (Okl.),  61  Pac.  Rep. 
1045.  Assignment  to  firm  instead  of 
to  individual  partners  by  name,  held 
valid:  McFadden  v.  Goff, 32  Kan.  415. 
Quitclaim  deed  by  holder  of  certifi- 
cate operates  as  an  assignment: 
Boardman  v.  Boozewinkel,  121  Mich. 
320;  Leavitt  v.  Bell,  55  Neb.  57.  Ac- 
knowledgment of  assignment,  when 
necessary:  Wilson  v.  Wood,  supra; 
Mattocks  v.  McLain  Land  &  Inv.  Co. 
(OkL),  68  Pac.  Rep.  501.  Filing  no- 
tice, when  unnecessary:  White  v. 
Brooklyn,  122  N.  Y.  53.  Recording 
assignment,  effect  of  omission;  Swan 
v.  Whaley,  75  Iowa  623.  Tax-deed  to 
assignee  held  invalid  for  not  showing 
the  assignment  of  the  certificate: 
Sanders  v.  Ransom,  37  Fla.  457.  A 
tax-deed  issued  to  one  as  assignee 
when  he  is  not  is  void :  Smith  v.  Todd, 
55  Wis.  459;  Dreutzer  v.  Smith,  56 
Wis.  292.1  But  defects  in  the  assign- 
ment cannot  be  alleged  after  the 
statutory  period  of  limitations  has 
run:  Hazel  tine  v.  Simpson,  58  Wis. 
579.  In  Kansas  a  tax-deed  to  one  as 
assignee  proves  the  assignment,  and 
the  land-owner  cannot  disprove  it: 
Gardenhire  v.  Mitchell,  21  Kan.  83. 
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,  to  be  given  by  statute,  and,  when  exercised,  the  assignee  be- 
comes entitled  to  all  the  rights  acquired  by  the  purchase ;  to 
the  redemption-money  if  redemption  is  made,  and  to  a  deed  if 
it  is  not.1  But  he  will  acquire  no  rights  superior  to  those  of 
his  assignor.8  And  if  the  tax-sale  purchaser  was  incompetent 
to  buy  and  hold  a  tax-title,  he  cannot  make  a  valid  assignment.8 
It  has  been  held  that  after  assignment  the  purchaser  cannot  be 
reinvested  in  his  ownership  by  procuring  the  certificate  to  be 
redelivered  to  him  and  erasing  the*assignmeht.4 


Recital  in  tax-deed  that  the  certifi- 
cate was  assigned  to  the  grantee  by 
the  county  is  sufficient:  Sanger  v. 
Rice,  43  Kan.  580.  In  Wilcox  v.  Leach, 
123  N.  C.  74,  it  was  held  that  in  an 
action  under  a  tax-deed  for  the  pos- 
session of  land  plaintiff  could  be 
shown  to  be  the  tax-purchaser's  as- 
signee, although  the  deed  does  not 
set  forth  the  assignment.  ' 

'See  McCauslin  v.  McGuire,  14 
Kan.  234;  Smith  v.  Stephenson,  45 
Iowa  645.  Where  a  tax-certificate 
has  been  assigned,  a  second  assign- 
ment by  the  purchaser  is  void,  even 
as  against  the  original  owner:  Smith 
v.  Todd,  55  Wis.  459,  citing  State  v. 
Winn,  10  Wis.  301,  and  Horn"  v. 
Garry,  49  Wis.  464. 

2  Felch  v.  Travis,  92  Fed.  Rep.  210; 
Boardman  v.  Boozewinkel,  121  Mich. 
320;  Brown  v.  Cohn,  95  Wis.  90.  The 
purchaser  of  a  tax-certificate  or  tax- 
title  is  not  a  bona  fide  purchaser. 
He  buys  under  the  rule  caveat  emp- 
tor: Brown  v.  Cohn,  supra.  He 
takes  the  certificate  subject  to  all 
infirmities:  Light  v.  West,  42  Iowa 
138;  Besore  v.  Dosk,  43  Iowa  211. 
But  see  Jefferson  Land  Co.  v.  Grace, 
57  Ark.  423,  where  it  was  held  that 
a  tax-decree  procured  by  fraud  was 
not  void  as  against  a  bona  fide  as- 
signee of  the  tax-sale  purchaser,  even 
though  such  purchaser  was  the 
state's  attorney  who  prosecuted  the 
tax-suit,  since  the  fraud  only  renders 


the  sale  voidable  as  against  persons 
claiming  under  it  with  notice.  And 
the  same  case  held  that  the  posses- 
sion by  the\  former  owner  of  land 
sold  for  taxes  is  no  notice  to  one 
purchasing  a  tax-title  before  the 
time  for  redemption  expires  of  any 
infirmity  in  the  tax-sale,  since  such 
possession  is  entirely  consistent  wth 
the  tax-purchaser's  right.  Such  a 
vendee  is  not  required  to  look  for 
irregularities  beyond  the  tax-record. 
It  was  decided  in  Brown  v.  Cohn, 
supra,  that  the  purchaser  of  a  tax- 
certificate  pending  a  suit  to  which 
his  vendor  is  a  party,  to  annul  the 
certificate,  is  bound  by  the  judgment 
though  no  lis  pendens  was  filed. 
The  assignee  of  a  county  which  had 
purchased  at  a  tax-sale  is  not  en- 
titled to  a  deed,  but  merely  to  a  fore- 
closure of  the  certificate:  Felch  v. 
Travis,  92  Fed.  Rep.  210*  Huss  v. 
Craig,  124  N.  G  743;  Collins  v.  Bryan, 
124  N.  C.  738.  The  purchaser  of  a 
tax-certificate  cannot  bring  eject- 
ment before  obtaining  his  deed: 
Hibbard  v.  Rowe,  51  Ala.  469;  Cost- 
ley  v.  Allen,  56  Ala.  198.  Unless  the 
statute  expressly  authorizes  it.  See 
Billings  v.  McDermott,  15  Fla.  60. 

3  Jackson  v.  Jacksonport,  56  Wis. 
310. 

*  *  Bird  v.  Jones,  37  Ark.  195.  But 
this  would  probably  not  be  held  in 
all  the  states. 
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Report  of  sale.  A  report  of  the  sale  by  the  officer  who  has 
made  it  is  commonly  provided  for,  sometimes  for  the  purposes 
of  a  record1  exclusively,-  and  sometimes,  also,  because  some 
other  officer  than  the  one  who  made  the  sale  is  to  execute  the 
deed.  The  making  of  this  report  is  important  to  the>  land- 
owner if  his  right  to  redeem  is  to  depend  upon  or  be  ascer- 
tained by  it,  and  then  the  failure  to  make  it  would  be  fatal.2 
If  made,  it  should  be  filed  or  recorded  in  proper  time,3  and 
should  conform  in  its  recitals  and  certification  to  the  statutory 
requirements,4  and  the  deed,  if  one.  is  given  subsequently,  must 


1  Provision  that  the  clerk  shall 
keep  a  record  of  each  tract  sold  for 
taxes,  eta,  held  mandatory:  Martin 
v.  Allard,  55  Ark.  S18;  Cooper  v.  Free- 
man Lumber  Co.,  61  Ark.  36;  Salin- 
ger v.  Gunn,  61  Ark.  414;  Taylor  v. 
State,  65  Ark.  595.  Such  record  de- 
termines the  amount  of  the  taxes, 
costs,  and  penalty  for  which  the  land 
was  sold:  Cooper  v.  Freeman  Lum- 
ber Co.,  61  Ark.  36.  Where  the  rec- 
ord recites  that  the  land  was  bid  in 
for  taxes,  and  a  certain  amount  as 
penalty  and  costs,  parol  evidence  is 
admissible  to  show  what  was  in- 
cluded in  the  costs:  Darter  v.  Houser, 
62  Ark.  475. 

2  Martin  v.  Barbour,  140  IT.  S.  634, 
34  Fed.  Rep.  701;  Bradford  v.  Hall, 
36  Fed.  Rep.  801 ;  De  Forest  v.  Thomp- 
son, 40  Fed.  Rep.  375;  Lasher  v.  Mc- 
Creery,  66  Fed.  Rep.  834;  Cook  v. 
Lasher,  73  Fed.  Rep.  701,  19  C.  C.  A. 
654;  King  v.  District  of  Columbia, 
MacA  &  M.  36;  Beale  v.  Brown,  6 
Mackey,  574;  Millard  v.  Truax,  99 
Mich.  157;  Zingerling  v.  Henderson 
(Miss.),  18  South.  Rep.  432;  Jones  v. 
Dills,  18  W.  Va.  759;  Orr  v.  Wiley, 
19  W.  Va.  150.  See  Burlew  v.  Quar- 
rier,  16  W.  Va.  108.  In  Nebraska,  if 
no  proper  return  is  made  of  lands 
sold  for  taxes  at  a  public  sale,  a 
private  sale  is  invalid.  Under  the 
curative  statute  in  Michigan  it  will 
be  presumed,  unless  the  contrary  is 
shown  affirmatively,  that  the  report 


of  sale  was  made:  Church  v.  Nester, 
126  Mich.  547. 

3  De  Forest  v.  Thompson,  40  Fed. 
Rep.  375;  Cook  v.  Lasher,  73  Fed.  Rep. 
701,  19  C.  C.  A.  654;  Ellis  v.  Clark,  39 
Fla.  714;  Jenkinson  v.  Auditor-Gen- 
eral, 104  Mich.  34;  Landis  v.  Vineland 
Borough,  61  N.  J.  L.  424;  Lippincott 
v.  Pensauken  T'p,  62  N.  J.  L.  177; 
Condon  v.  Galbraith,  106  Tenn.  14; 
Barton's  Heirs  v.  Gilchrist,  19  W.  Va. 
223.  A  statute  requiring  the  county 
treasurer  to  make  report  "  as  soon  as 
sales  are  confirmed,"  allows  a  reason- 
able time  —  ten  days:  Detroit  F.  & 
M.  Ins.  Co.  v.  Wood,  118  Mich.  31; 
Youngs  v.  Peters,  118  Mich.  45.  Under 
a  statute  providing  that  an  adver- 
tisement of  a  tax-sale  should  be  re- 
corded within  ten  days  after  the 
sale,  a  record  of  the  advertisement 
made  after  the  completion  thereof, 
and  thirteen  days  before  the  sale, 
was  proper:  Stieff  v.  Hartwell,  35 
Fla.  606.  It  was  held,  in  Langley  v. 
Batchelder,  69  N.  H.  566,  that  a  tax- 
sale  was  not  invalidated  'by  the  col- 
lector's failure  to  file  within  ten  days 
with  the  town  clerk  an  account  of 
the  sale.  In  McFadden  v.  Brady,  120 
Mich.  699,  failure  to  file  the  report  of 
sale  was  held  not  cured  by  the  gen- 
eral curative  provision  of  the  tax- 
law.  Premature  report  held  not 
to  invalidate  sale  jurisdictionally: 
Burns  v.  Ford,  124  Mich.  274. 

1  See  Braxton  v.  Rich,  47  Fed.  Rep. 
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follow  the  report.1  But  where  the  case  is  such  that  a  report  is 
of  no  importance  to  the  land-owner,  he  would  probably  not  be 
heard  to  complain  of  a  failure  to  make  return,  or  of  errors  or 
imperfections  in  it. 

Confirmation  of  sale.  In  some  states  a  sale  for  delinquent 
taxes  is  not  consummated  until  it  is  ratified  or  confirmed  by  the 
order  or  decree  of  a  court.2  Provision  is  generally  made  for 
the  publication  of  notice  calling  on  all  persons  who  can  setup 
any  right  to  the  lands  purchased  at  the  tax-sale,  in  conse- 
quence of  any  illegality  connected  with  the  sale,  to  show  cause 
why  the  sale  should  not  be  confirmed.8    No  one  is  to  be  heard 


178;  McGrath  v.  Wallace,  116  Cal. 
548;  Jenison  v.  Conklin,  114  Mich. 
9;  Barnum  v.  Barnes,  118  Mich.  284; 
Gibbs  v.  Dortch,  62  Miss.  671;  Cole  v. 
Coon,  70  Miss.  634;  National  Bank  v. 
Louisville,  N.  O.  &  T.  R,  Co.,  72  Miss. 
447;  Jones  v.  Blanchard,62  N.  H.  651; 
Jones  v.  Landis  T'p,  50  N.  J.  L.  374; 
Henderson  v.  Hughes  County,  13  S.  D. 
576;  State  v.  Dugan,  105  Tenn.  245; 
McCormick  v.  Edwards,  69  Tex.  106; 
Bond  v.  Petit,  89  Va.  674;  Dequasie 
v.  Harris,  16  W.  Va.  345;  Barton's 
Heirs  v.  Gilchrist,  19  W.  Va.  223; 
Winning  v.  Eakin,  44  W.  Va.  19.  A 
report  describing  the  land  sold  thus: 
"Quantity  of  land  sold,  80  acres," 
without  any  further  description,  is 
defective:  Ladd  v.  Dickey,  84  Me. 
190.  See,  also,  as  to  description  of 
land  in  the  report  or  return,  Pryor 
v.  Hardwick  (Ky.),  22  S.  W. '  Bep. 
545;  McCormiok  v.  Edwards,  69  Tex. 
106;  Bond  v.  Pettit,  89  Va.  474.  A 
tax-sale,  it  was  held  in  Benton  v. 
Merrill,  68  N.  H  369,  will  not  be  in- 
validated because  the  account  of 
sales  filed  with  the  town-clerk  by 
the  collector  was  an  unattested  copy 
of  the  original  return,  nor  because 
the  list  of  redemptions  was  made  by 
the  town-clerk  upon  information 
tsetisonably  furnished  by  the  collec- 
tor. In  Biddle  v.  Messer,  84  Ala.  236, 
the  keeping  of  one  book  containing 


a  record  of  sales  for  taxes  as  well  as 
a  list  of  delinquent  lands,  was  held 
to  be  a  sufficient  compliance  with  a 
statute  requiring  two  books  to  be 
kept  for  the  two  purposes. 

iBoon  v.  Simmons,  88  Va.  259; 
Burlew  v.  Quarrier,  16  W.  Va.  108. 

2  See  Neal  v.  Andrews,  53  Ark.  445; 
Neal  v.  Wideman,  59  Ark.  5;  Thomp- 
son v.  Cox,  42  W.  Va.  566.  The 
Arkansas  statute  was  held  to  require 
only  two  regular  annual  payments 
of  taxes  after  expiration  of  the  right 
of  redemption  before  confirmation 
of  a  sale  for  taxes:  Porter  v.  Tall- 
man,  68  Ark.  211.  Under  the  Missis- 
sippi code  giving  the  owner  of  a 
tax-title  a  right  to  bring  a  bill  for 
confirmation  "when  the  period  for 
redemption  has  expired,"  a  suit  may  , 
be  brought  to  confirm  a  tax-title  ac- 
quired at  a  sale  for  taxes  to  the  levee 
board ;  and  it  may  be  brought  against 
infants  interested  in  the  land,  with- 
out waiting  until  the  expiration  of 
the  period  of  redemption  after  their 
disability  has  been  removed:  Met- 
calfe v.  Perry,  66  Miss.  68. 

3  See  Lonergan  v.  Baber,  59  Ark. 
15;  St.  Louis  &  S.  F.  B.  Co.  v.  Holton- 
Warren  Lumber  Co.,  61  Ark.  50; 
Martin  v.  Hawkins,  62  Ark.  421.  An 
action  to  confirm  a  tax-title  against 
unknown  owners  in  which  claimant 
gave  no  notice  to  parties  whom,  he 
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to  oppose  confirmation  who  is  not  interested  adversely.1  Under 
•certain  statutes  an  order  of  ratification  throws  upon  a  person 
resisting  the  sale  the  burden  of  showing  the  illegality  of  the 
proceeding;2  but  a  statute  making  such  an  order  conclusive 
evidence  of  the  regularity  of  the  treasurer's  proceedings  ex- 
cept in  case  of  fraud  or  collusion  has  been  held  void  on  the 
ground  that  it  is  not  within  the  power  of  the  legislature  to 
make  a  claim  of  title  conclusive  evidence  of  its  Own  validity.3 
On  the  other  hand,  a  decree  confirming  a  tax-sale  operates  in 
•some  jurisdictions  as  a  complete  bar  against  all  persons  who 
may  claim  the  land  in  consequence  of  illegality  in  the  proceed- 
ings.4 A  judgment  confirming  a  sale  of  land  to  the  state 
treasurer  for  taxes  has  been  held,  in  an  action  to  set  aside  the 


Ttnew  to  be  occupying  and  claiming 
the  land  is  void:  Trager  v.  Jenkins, 
75  Miss.  676. 

1  Black  v.  Penfield,  1  Ark.  472; 
T^iweatt  v.  Howard,  68  Ark.  426; 
Senichka  v.  Lowe,  74  111.  274;  People 
v.  Otis,  74  III  384.  One  describing 
himself  simply  as  "tenant  in  posses- 
sion" shows  no  right  to  be  heard: 
Black  v.  Penfield,  supra.  But  where, 
in  these  proceedings,  plaintiff  failed 
to  show  title  in  himself,  it  was  not 
material  to  his  rights  whether  his 
adversaries'  claim  was  perfect  or  not : 
Peterson  v.  Kittredge,  65  Miss.  33. 

2  Cooper  v.  Holmes,  71  Md.  20.  But 
in  order  to  sustain  such  burden  suc- 
cessfully it  is  not  necessary  that  it 
be  shown  by  positive  testimony  that 
there  was  some  defect  in  the  tax- 
sale:  Ibid.  And  where  a  witness 
testifies  that  he  prepared  an  order  of 
ratification,  and  it  appears  that  such 
an  order  was  filed,  but  the  contents 
of  the  order  are  not  shown,  it  is  er- 
roneous to  conclude  as  a  matter  of 
law  that  there  has  been  a  ratifica- 
tion of  the  tax-sale:  Ibid.  It  was 
held  in  Young  v.  Ward,  88  Md.  413, 
that  the  presumption  of  the  regular- 
ity of  the  proceedings,  arising  from 
an  order  of  ratification  of  tax-sale, 
may  be  rebutted,  and  that  such  an 
order  cannot  be  introduced  by  de- 


fendant in  ejectment  as  evidence  of 
his  title  where  more  than  three  years 
have  expired  after  the  time  for  re- 
demption. 

3  Baumgardner  v.  Fowler,  82  Md. 
631. 

4  See  Lonergan  v.  Baber,  59  Ark. 
15.  In  an  action  for  possession  by 
a  tax-sale  purchaser  such  matters  of 
defense  as  that  the  taxes  for  which 
the  land  was  sold  were  assessed  for 
years  when  the  title  was  in  the 
United  States,  and  that  the  land  was 
not  taxable,  cannot  be  made,  being 
available  only  in  the  suit  in  which 
the  decree  of  sale  was  rendered: 
Burcham  v.  Terry,  55  Ark:  398. 
Where,  before  the  decree,  the  prior 
owner  sold  the  land  with  warranty, 
he  was  not  bound  to  defend  against 
the  confirmation,  and,  not  being  a 
party  to  the  confirmation  proceed- 
ings, he  was  not  estopped  from  show- 
ing, in  a  subsequent  suit  against  him 
on  his  warranty,  that  the  forfeiture 
of  the  land  for  taxes,  and  the  tax- 
sale,  were  void:  Ibid.  For  a  case 
where  a  tax-deed  was  held  void  be- 
cause the  decree  under  which  it  was 
made  was  delayed  several  years  after 
the  filing  of  the  treasurer's  report, 
and  because  the  description  differed 
from  that  in  the  report,  see  Boon  v. 
Simmons,  88  Va.  259. 
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tax-title,  void  on  its  face  for  not  reciting  that  the  notice  re- 
quired by  law  had  been  served.1  A  decision,  upon  a  bill  to 
confirm  a  tax-title,  that  the  taxes  and  the  title  are  void  does 
not  impair  the  obligation  of  a  contract,  for  there  is  no  contract 
relation  between  the  delinquent  taxpayer  and  the  tax-sale  pur- 
chaser.2 

The  tax-deed.  The  deed  is  the  last  act  in  the  execution  of 
the  statutory  power,  and  all  conations  precedent  must  be  com- 
plied with'before  it  can  lawfully  be  given.8    One  of  the  most 


1  Condon  v.  Galjbraith,  106  Tenn.  14. 

2  Peterson  v.  Kittredge,  65  Miss.  33. 
8  See  Boiling  v.  Smith,  79  Ala.  535; 

Jackson  v.  Kirksey,  110  Ala.  547; 
MoKinnon  v.  Mixon,  128  Ala.  612; 
Eeddick  v.  Long,  124  Ala.  260;  Smith 
v.  Watson;  124  Ala.  339;  Bailey  v. 
Smith,  178  I1L  72;  Maguiar  v.  Henry, 
84  Ky.  7;  Hundley  v.  Taylor  (Ky.), 
25  S.  W.  Rep.  887;  Waddill  v.  Wal- 
ton, 42  La.  An.  763.  In  West  Vir- 
ginia the  tax-purchaser  applies  to 
the  court  for  his  deed,  and  must 
show  in  his  petition  all  the  facts  en- 
titling him  to  it:  Davis  v.  Jackson, 
14  Va.  227.  A  tax-deed  based  on  a 
judgment  including  excessive  costs 
is  invalid:  Fuller  v.  Shedd,  161  111. 
462.  And  under  the  Missouri  stat- 
ute of  1877  it  must  be  based  upon  a 
judgment  in  an  action  wherein  the 
owner  of  the  land, -if  known,  and,  if 
unknown,  the  person  appearing  of 
record  to  be  the  owner,  was  a  party 
to  the  proceedings:  Evans  v.  Rob- 
berson,  92  Mo.  192.  Where,  by  stat- 
ute, judgment  for  taxes  could  only 
be  rendered  at  a  specific  term,  or  at 
some  regular  term  upon  notice,  a 
deed  given  after  judgment  on  notice 
to  a  subsequent  adjourned  term  was 
void:  Spurlock  v.  Dougherty,  81  Mo. 
171.  In  Michigan  a  deed,  though  is- 
sued by  the  auditor-general,  is  void 
if  not  supported  by  a  valid  decree 
and  sale:  Citizens'  Savings  Bank  v. 
Auditor-General,  123  Mich.  511.  Au- 
ditor-general held  justified  in  with- 


holding a  deed  where  payment  had 
been  made  of  entire  amount  asserted 
to  be  due  by  county  treasurer:  Hand 
v.  Auditor-General,  112  Mich.  597. 
Or  where  it  appeared  the  taxes  were 
paid  upon  a  part  of  the  land  within 
the  time  prescribed  by  law,  and  the 
auditor-general  was  unable  to  deter- 
mine upon  what  part  the  lands  were 
so  paid:  Kneeland  v.  Auditor-Gen- 
eral, 113  Mich.  63.  Where  land  sold 
for  taxes  has  been  seasonably  re- 
deemed a  deed  thereafter  issued  is 
void:  Gage  v.  Bailey,  115  111.  646; 
Stokes  v.  Allen  (S.  D.),  89  N.  W.  Rep. 
1023.  Where  by  statute  a  deed  is 
only  to  be  given  if  there  has  been  no 
redemption,  it  is  not  necessary  to 
show  that  there  has  been  no  redemp- 
tion, especially  if  the  deed  is  prima 
facie  evidence  of  title:  Greve  v.  Cof- 
fin, 14  Minn.  345;  Stewart  v.  Coulter, 
31  Minn.  385.  A  mere  showing  that 
a  tax-certificate  was  canceled  as  to 
a  part  of  the  real  estate  described 
therein  does  not  deprive  the  holder 
of  his  right  to  a  deed  -for  the  rest: 
Ogden  v.  Bemis,  125  111.  105.  The 
fact  that  lands  are  in  the  construct- 
ive possession  of  a  receiver  of  a  fed- 
eral court  as  part  of  the  assets  of  an 
insolvent  corporation  does  not  de- 
feat the  right  of  a  tax-sale  purchaser 
to  his  deed:  Rice  v.  Jerome,  97  Fed. 
Rep.  719,  38  C.  C.  A.  388;  Whitehead 
v.  Farmers'  L.  &  T.  Co.,  98  Fed.  Rep. 
10,  39  C.  C.  A.  34. 
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important  of  those  sometimes  provided  for  is,  that  notice  be 
served  upon  the  owner  of  the  record  title ;  and  in  respect  to 
such  a  requirement  observance  of  the  statute  must  be  strict 
and  particular,1  and  the  statute  itself  is  to  be  construed  liber- 
ally and  beneficially  in  behalf  of  the  land-owner,  its  object 
being  to  protect  him.2  If  the  statute  provides  that  a  deed 
shall  be  given  on  production  of  the  tax-sale  certificate,  such 
production  is  a  condition  precedent.3  And  so  is  a  requirement 
that  all  taxes  constituting  a  lien  on  the  land  be  paid.4  The 
deed  ■will  be  void  if  issued  prematurely,5  or  if  obtained  after 


J  See  Gage  v.  Bani,  141  U.  S.  344; 
Denike  v.  Rourke,  3  Biss.  39;  Slyfield 
v.  Healy,  32  Fed.  Rep.  2;  Emeric  v. 
Alvarado,  90  Cal.  444;  Gage  v.  Bailey, 
100  111.  530;  Wisner  v.  Chamberlin, 
117  111.  568;  Still  well  v.  Brammell, 
124  111.  338;  Miller  v.  Pence,  132  111. 
149;  Smith  v.  Prall,  133  111.  308;  Pal- 
mer v.  Riddle,  180  111.  461 ;  Langlois 
v.  McCullom,  181  111.  195;  Wilson  v. 
Crafts,  56  Iowa  450;  Reed  v.  Thomp- 
sdn,  56  Iowa  457;  Ellsworth  v.  Van 
Art,  67  Iowa  222;  Bowers  v.  Hallook, 
71  Iowa  218;  Chicago,  B.  &  Q.  R.  Co. 
v.  Kelley,  105  Iowa  106;  Swan  v. 
Harvey  (Iowa),  90  N.  W.  Rep.  489; 
Jones  v.  Wilkinson,  2  Kan.  App.  361; 
Le  BlaDO  v.  Blodgett,  34  La.  An.  107; 
Breaux  v.  Negrotto,  43  La.  An.  426; 
Church  v.  Smith,  121  Mich.  97;  San- 
born v.  Mueller,  38  Minn.  27;  State  v. 
Nord,  73  Minn.  1.  Where  the  affi- 
davit on  which  a  tax-deed  is  issued 
is  wholly  insufficient,  the  deed  is 
void:  Wallahan  v.  Ingersoll,  117  111. 
123.  And  a  deed  void  for  want  of 
notice  cannot  be  made  effective  by 
the  issue  of  an  amended  deed  with- 
out notice,  more  than  three  years 
after  the  execution  of  the  original: 
Rector,  etc.  Co.  v.  Maloney  (S.  D.),  88 
N.  W.  Rep.  575.  Where  the  holder 
of  the  tax-certificate  has  failed  to 
comply  with  the  statutory  require- 
ments concerning  the  giving  of  no- 
tice to  redeem,  the  county  treasurer 
will  not  be  compelled  by  mandamus 
63 


to  execute  a  deed:  State  v.  Gayhart, 
34  Neb.  192.  See  Hintrager  v.  Traub, 
69  Iowa  746. 

2  Merrill  v.  Bearing,  32  Minn.  481 ; 
Nelson  v.  Central  L.  Co.,  35  Minn.  408. 

3  Thompson  v.  Merriam,  15  Neb. 
498.  Such  a  provision  does  not  apply 
to  one  taking  out  a  second  deed, 
when  in  taking  out  the  first  deed  he 
had  presented  the  certificate,  which 
remained  in  the  officer's  custody: 
Duggan  v.  McCullough,  27  Colo>  43. 

4  Hughes  t.  Jordan,  118  Mich.  27; 
Cockburn  v.  Auditor-General,  120 
Mich.  643.  If  deed  issues  without 
such  payment  it  will  be  void:  Ibid. 
A  new  deed  may  be  issued  to  the 
purchaser  where  the  former  deed  has 
been  canceled  as  void  for  non-pay- 
ment of  taxes:  Cockburn  v.  Auditor- 
General,  supra.  In  Newby  v.  Brown- 
lee,  23  Fed.  Rep.  320,  a  tax-deed  was 
held  not  invalid  because  the  subse- 
quent taxes  had  not  been  paid'at  the 
date  of  making  it. 

8  A  deed  which  shows  on  its  face 
that  it  is  prematurely  executed  is 
void:  Neil  v.  Spooner,20  Fla.  38.  See 
Fuller  v.  Shedd,  161  111.  462.  A  deed 
issued  before  the  expiration  of  the 
period  of  redemption  is  invalid: 
Cable  v.  Coates,  36  Kan.  191;  Rich- 
ards v.  Thompson,  43  Kan.  209; 
Little  v.  Edwards,  84  Wis.  649;  Saf- 
ford  v.  Conan,  88  Wis.  354.  Where 
proof  of  notice  of  the  expiration  of 
the  time  to  redeem  is  required  to  be 
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the  right  to  it  has  been  barred.1    "When  given  the  deed  must 
be  officially  executed;2  and  a  deed  made  after  the  officer's 


filed  ninety  days  before  such  expira- 
tion, a  deed  given  before  the  ninety 
days  have  expired  is  void:  Swope  v. 
Prior,  58  Iowa  413;  Cummings  v. 
Wilson,  59  Iowa  14.  And  the  land- 
owner may  rely  on  the  official  en- 
tries, in  the  absence  of  anything  to 
warn  him  of  their  incorrectness,  for 
the  date  of  the  expiration  of  the 
ninety  days:  Ellsworth  v.  Green,  59 
Iowa  622.  Under  the  Illinois  stat- 
ute providing  that  if  a  tax-sale  pur- 
chaser suffers  the  land  to  be  sold 
again  within  six  months  he  shall 
not  be  entitled  to  a  deed  for  two 
years  longer,  a  deed  on  the  first  sale 
is  void  if  made  within  the  time: 
Maher  v.  Brown,  183  111.  575.  See 
Gage  v.  Parker,  103  111.  528;  Netter- 
strom  v,  Kemeys,  187  111.  617;  Eggles- 
ton  v.  Gage,  33  111.  App.  184.  In  Kan- 
sas the  purchaser  is  entitled  to  his 
deed  when  the  regular  time  for  re- 
demption has  expired,  even  though 
there  may  be  a  contingent  right  to 
redeem  by  minors,  but  he  will  take 
subject  to  such  contingent  right: 
Gardenhire  v.  Mitchell,  21  Kan.  83. 

1  Johns  v.  Griffin,  76  Iowa  419; 
Innes  v.  Drexel,  78  Iowa  253;  Doud 
v.  Blood,  89  Iowa  237;  Alexander  v. 
Wilcox,  30  Neb.  793;  Fuller  v.  Col- 
fax County,  33  Neb.  716;  Hiles  v. 
Cate,  75  Wis.  91;  Whittlesey  v.  Hop- 
penyan,  72  Wis.  140.  See  Hintrager 
v.  Traub,  69  Iowa  746.  Provision 
limiting  the  time  within  which  a 
deed  should  be  made  held  not  appli- 
cable to  the  state:  Russ  &  Sons  Co. 
v.  Crichton,  117  Cal.  695.  Limitation 
in  case  of  assignment  by  county: 
Hotson  v.  Wetherby,  88  Wis,  324. 
The  latter  case  holds  that,  in  the  ab- 
sence of  adverse  possession  or  expira- 
tion of  the  statutory  period,  the 
right  to  a  deed  or  tax-certificate 
would  not  be  lost  by  laches  or  aban- 
donment. It  was  held  in  White  v. 
Brooklyn,  122  N.  Y.  53,  that  when 


the  time  for  making  a  conveyance 
was  fixed  at  two  years  from  the  date 
of  the  tax-certificate,  time  was  not 
of  the  essence  of  the  contract,  and 
the  fact  that  no  conveyance  was  de- 
manded or  offered  operated  to  ex.- 
tend  the  time  of  redemption  by 
acquiescence  of  the  parties.  In  Iowa 
a  purchaser  who  for  eleven  years 
fails  to  take  out  a  deed  will  be  pre- 
sumed to  have  abandoned  his  pur- 
chase, and  he  cannot  then  dispute 
the  title  of  the  grantees  of  the  rec- 
ord owner:  Ockendon  v.  Barnes,  43 
Iowa  615. 

2  The  law  in  force  at  the  time  land 
is  sold  for  taxes,  and  not  the  statute 
in  force  at  the  time  a  tax-deed  is 
made,  governs  the  execution  thereof 
by  the  treasurer:  Ford  v.  Durie,  8 
Wash.  87.  And  in  Mississippi  the 
validity  of  a  tax-title  must  be  deter- 
mined by  the  law  as  it  existed  at.  the 
time  of  the  assessment  and  sale: 
Capital  State  Bank  v.  Lewis,  64  Miss. 
727.  In  general  the  statute  will  pro- 
vide in  what  name  as  grantor  the 
deed  shall  be  made.  When  it  does 
not,  a  deed  on  a  sale  for  a  city  tax 
should  be  in  the  name  of  the  city: 
Sams  v.  King,  18  Fla.  557.  A  deed 
under  such  a  sale  in  which  the  state 
is  grantor  is,  inoperative:  Stieff  v. 
Sartwell,  35  Fla.  606.  The  presump- 
tion of  pei'formance  of  official  duty 
is  sufficient  to  supply  the  name  of 
the  county  and  state  when  omitted 
from  a  tax-collectors  deed,  and  there 
is  no  latent  ambiguity  by  reason  of 
such  omission:  Lewis  v.  Siebles,  65 
Miss.  251.  Tax-deeds  to  a  county 
under  a  statute  requiring  the  state 
and  county  to  be  named  as  grantors, 
which  only  name  the  county  as 
grantor,  are  void:  Wine  v.  Woods 
(Ind.),  63  N.  B.  Rep.  759.  As  to  the 
proper  officer  to  execute  tax-deed, 
see  Daniel  v,  Taylor,  33  Fla.  636;  Bar- 
rows v.  Wilson,  39  La.  An.  403;  Spur- 
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term  has  expired  is  void  unless  expressly  authorized  by  law.1 
The  deed  is  also  void  if  it  gives  no  name  of  purchaser,2  but  a 
deed  to  a  partnership  is  not  void  for  that  reason.8  If  the  deed 
,  is  to  one  as  assignee  of  the  purchaser,  there  must  be  evidence, 
by  recital  therein  or  otherwise,  of  the  fact  of  the  assignment.4 
That  property  sold  for  taxes  was  in  the  adverse  possession  of 
a  third  person  before  the  deed  was  delivered  does  not  render 
the  conveyance  invalid.5  It  is  no  objection  to  a  tax-deed  that 
it  was  issued  after  the  taxpayer's  death.6 

A  deed  has  been  held  not  to  be  void  for  want  of  a  date;7 
but  the  deed  should  conform  to  the  statute  in  the, formalities 


lock  v.  Dougherty,  81  Mo.  171;  Cal- 
lahan v.  Davis,  125  Mo.  27;  Baxter  v. 
Wade,  39  W.  Va.  281;  Ward  v.  Wal- 
ters, 63  Wis.  39;  Bemis  v.  Weege,  67 
Wis.  435;  Marx  v.  Hanthorn,  30  Fed. 
Rep.  579.  As  to  execution  by  deputy- 
sheriff,  see  Marx  v.  Hanthorn,  30 
Fed.  Rep.  579.  And  by  deputy  audi- 
tor-general, see  Fells  v.  Barbour,  58 
Mich,  49;  Westbrook  v.  Miller,  56 
Mich.  148.  And  by  deputy  county- 
clerk,  see  Gilkey  v.  Cook,  60  Wis.  133. 
In  California  it  is  not  necessary,  be- 
fore introducing  a  tax-deed  in  evi- 
dence, to  prove  that  the  person  by 
whom  it  was  executed  held  the  office 
of  tax-collector  at  the  time  the  sale 
was  made:  Wetherbee  v.  Dunn,  32 
Cal.  106. 

iMarx  v.  Hanthorn,  30  Fed.  Rep. 
579;  Doe  v.  Allen,  67  N.  C.  346;  Hoff- 
man v.  Bell,  61  Pa.  St.  444.  But  see 
Cummings  v.  Cummings,  91  Fed. 
Rep.  602. 

2  Knowlton  v.  Moore,  136  Mass.  32; 
Eaton  v.  Lyman,  33  Wis.  34.  Tax- 
deeds  issued  to  a  deceased  grantee 
are  void  as  issued  to  a  non-resident 
grantee,  and  do  not  cut  off  prior 
titles:  Paine  v.  Boynton,  124  Mich. 
194.  Tax-deed  to  the  administrators 
of  a  deceased  purchaser  held  void  for 
want  of  authority  to  execute  it  under 
a  statute  authorizing  execution  only 
"to  the  original  purchaser,"  and  "to 
the  assignee,  by  written  indorsement 


of  the  certificate  of  purchase : "  Alex- 
ander v.  Savage,  90  Ala.  383.  Certifi- 
cate to  H.  Coombs  and  deed  to  Hiram 
Coombs,  identification  of  purchaser: 
Ogden  v.  Bemis,  125  I1L  105. 
s  Sherry  v.  Gilmore,  58  Wis.  324. 

4  Florida  Sav.  Bank  v.  Brittain,  20 
Fla.  507;  Sanders  v.  Ransom,  37  Fla. 
457:  Neenan  v.  White,  50  Kan.  639. 
See  Wilcox  v.  Leach,  123  N.  C.  74.  As 
to  compliance  of  the  tax-deed  with 
the  statutory  recital  required  in  Mis- 
souri as  to  the  assignment,  see  Pit- 
kin v.  Reibel,  104  Mo.  505;  Pitkin  v. 
Shacklett,  106  Mo.  571;  Atkinson  v. 
Butler  Imp.  Co.,  125  Mo.  565.  A  tax- 
deed  issued  to  one  as  assignee  when 
he  is  not  is  void:  Smith  v.  Todd,  55 
Wis.  459;  Dreutzer  v.  Smith,  56  Wis. 
292.  In  Kansas  a  tax-deed  to  one  as 
assignee  proves  the  assignment,  and 
the  land-owner  cannot  dispute  it: 
Gardenhire  v.  Mitchell,  21  Kan.  83. 
Recital  that  certificate  was  assigned 
to  grantee  in  tax-deed,  held  suffi- 
cient: Sanger  v.  Rice,  42  Kan.  580. 

5  Fortman  v.  Wheeler,  84  Hun  278. 

6  Currie  v.  Fowler,  3  A,  K.  Marsh. 
504. 

1  McMichael  v.  Carlyle,  53  Wis.  504, 
See  Phelps  v.  Meade,  41  Iowa  470. 
Parol  evidence  held  admissible  to 
supply  omitted  day  and  month: 
Clark  v.  Holton,  94  Ga.  542.  A  deed 
operates,  inter  partes,  from  the  date 
of  its  actual  delivery,  and  the  ac. 
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of  execution,1  such  as  signing,2  sealing,3  witnessing,4  and  ac- 
knowledgment,5 and  it  is  generally  held  that,  if  it  is  defective 
or  erroneous  in  these  or  any  other  particulars,  a  bill  will  not 
lie  in  equity  to  reform  it.6  In  some  states  a  deed  not  duly  re- 
corded will  be  inadmissible  in  evidence  —  except  as  color  of 
title  —  or  will  not  be  prima  facie  evidence.7    In  other  states 


knowledgment  need  not  fix  the  date 
thereof:  Caruthers  v.  McLaran,  56 
Miss.  371. 

1  Salmer  v.  Lathrop,  10  S.  D.  216. 

2  Under  the  Alabama  code  tax- 
deeds  issued  by  a  probate  judge  must 
be  signed  and  acknowledged  by  him 
to  pass  title,  or  to  make  them  prima 
fade  evidence  thereof:  Eeddick  v. 
Long,  134  Ala.  260,  and  cases  cited. 
Though  the  official  designation  of  an 
officer  authorized  to  execute  tax- 
deeds  is  "  county  clerk,"  yet  a  deed 
signed  by  him  as  "  clerk  of  board  of 
supervisors"  of  the  county  is  valid: 
Bulger  v.  Moore,  67  Wis.  430. 

3  For  cases  holding  that  a  tax-deed 
will  be  void  unless  under  the  proper 
seal,  see  Deputron  v.  Young,  134  U.  S. 
241;  Young  v.  De  Putron,  37  Fed.  Rep. 
46;  Reedv.  Morse,  "51  Kan.  141;  Sut- 
ton v.  Stone, 4 Neb.  319;  Reedv.  Mer- 
riam,  15  Neb.  323;  Hendrix  v.  Boggs, 
15  Neb.  469;  Bendixon  v.  Fenton,  21 
Neb.  184;  Gue  v.  Jones,  25  Neb.  634; 
Larson  v.  Dickey,  39  Neb.  463;  Thom- 
son v.  Dickey,  42  Neb.  314;  McCauley 
v.  Ohenstein,  44  Neb.  89;  Dickey  v. 
Paterson,  45  Neb.  848;  Frank  v.  Sco- 
ville,  48  Neb.  169;  Patterson  v.  Gal- 
liher,  122  N.  C.  511;  Salmer  v.  La- 
throp,  10  S.  D.  216.  Absence  of  seal 
from  record  of  deed:  Hiles  v.  Atlee, 
90  Wis.  72.  As  to  sufficiency  of  seal- 
ing in  Wisconsin,  see  Brown  v.  Cohn, 
85  Wis.  1;  Hunt  v.  Miller,  101  Wis. 
583.  It  was  held  in  Herron  v.  Mur- 
phy (Pa.),  13  Atl.  Rep.  958,  that  the 
official  seal  of  county  commissioners 
is  not  necessary  to  the  validity  of 
their  deed  of  lands  purchased  for  un- 
paid taxes. 

4  See  Keech  v.  Enriquez,  28  Fla. 


597;  Gabe  v.  Root,  93  Ind.  256;  Arm- 
strong v.  Hufty,  156  Ind.  106;  Essax 
v.  Meyers  (Ind.  App.),  62  N.  E.  Rep. 
96;  Semple  v.  Wharton,  68  Wis.  626; 
Whittlesey  v.  Hoppenyan,  72  Wis. 
140.       ' 

9  As  to  the  necessity  and  sufficiency 
of  the  acknowledgment  and  certifi- 
cate thereof,  see  Hill  v.  Gordon,  45 
Fed.  Rep.  276;  Johnston  v.  Sutton,  45 
Fed.  Rep.  296;  Bird  v.  McClelland, 
Stumpf.  etc.  Co.,  45  Fed.  Rep.  458; 
Jackson  v.  Kirksey,  110  Ala.  547; 
Smith  v.  Watson,  124  Ala.  339;  Wad- 
dingham  v.  Dickson,  17  Colo.  223; 
Kelley  v.  McBlain,  42  Kan.  764; 
Douglass  v.  Bishop,  45  Kan.  200;  Til- 
son  v.  Thompson,  10  Pick.  359;  Ed- 
monson v.  Cranberry,  73  Miss.  723; 
Stierlin  v.  Daley,  37  Mo.  483;  Dalton 
v.  Fenn,  40  Mo.  109;  Geary  v.  Kansas 
City,  61  Mo.  378;  Dunlap  v.  Henry, 
76  Mo.  106;  Herron  v.  Murphy  (Pa.), 
13  AM.  Rep.  958;  Lee  v.  Newland,  164 
Pa.  St.  360;  Leftwich  v.  Richmbnd 
(Va.),  40  S.  E.  Rep.  651;  Yorty  v. 
Paine,  62  Wis.  154.  It  is  said  in  Ellis 
v.  Clark,  39  Fla.  714,  that  a  tax-deed 
in  the  form  prescribed  by  the  statute 
may  be  valid  without  being  acknowl- 
edged or  recorded.  And  in  Langley 
v.  Batchelder,  69  N.  H.  566,  it  is  said 
that  as  against  a  previously  existing 
title  the  acknowledgment  of  a  tax- 
deed  is  not  essential  to  its  validity. 

6  Keefer  v.  Force,  86  Ind.  81;  Bow- 
ers v.  Anderson,  52  Miss.  596.  Contra, 
Hickman  v.  Kempner,  35  Ark.  505. 
A  mere  clerical  mistake  in  preparing 
a  tax-deed  may  be  corrected:  Smith 
v.  Griffin,  14  Colo.  429. 

7  See  Hintrager  v.  Nightingale,  36 
Fed.  Rep.  847;   Johnston  v.  Sutton, 
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the  validity  of  the  deed  does  not  depend,  where  no  question  of 
priority  is  made,  upon  its  having  been  recorded.1 

What  recitals  the  deed  shall  contain  may  or  may  not  be  de- 
termined by  the  statutes  of  the  state.  If  a  form  is  not  given 
by  statute  enough  should  appear  to  show  that  the  deed  is  made 
in  execution  of  the  statutory  power.2  If  a  form  is  given,  and 
is  followed,  it  must  be  held  sufficient.'    A  statute  prescribing 


45  Fed.  Rep.  296;  Keeck  v.  Enriquez, 
28  Fla.  597;  Tilson  v.  Thompson,  10 
Pick.  359;  Sintes  v.  Barber,  78  Miss. 
585;  Stierlin  v.  Daley,  37  Mo.  483; 
Dalton  v.  Fenn,  40  Mo.  109.  As  to 
the  sufficiency  of  the  record,  Bardon 
v.  Improvement  Co.,  157  U.  S.  327; 
Coleman  v.  Peshtigo  Lumber  Co.,  30 
Fed.  Eep.  317;  Mundee  v.  Freeman, 
23  Fla.  529;  Beaubien  v.  Hindman, 
37  Kan.  292;  Whittlesey  v.  Hoppen- 
yan,  72  Wis.  140;  St.  Croix  Land,  etc. 
Co.  v.  Ritchie,  73  Wis.  409;  Hall  v. 
Baker,  74  Wis.  118;  Hi.es  v.  Atlee,  90 
Wis.  72.  As  to  registration  of  tax- 
deed  before  the  expiration  of  the 
period  of  redemption,  see  Davis  v. 
Hurst  (Tex.),  14  S.  W.  Rep.  610. 

1  Fells  v.  Barbour,  58  Mich.  49.  See 
Bracka  v.  Fish  (Wash!),  63  Pac.  Rep. 
561. 

2  See  McDermott  v.  Sully,  27  Ark. 
326;  Hereford  v.  O'Connor  (Ariz.),  52 
Pac.  Rep.  471;  Wetherbee  v.  Dunn, 
32  Cal.  106;  Davis  v.  Harrington,  35 
Kan.  134;  Jones  v.  Miracle,  93  Ky. 
639;  Wiggin  v.  Temple,  73  Me.  380; 
Ladd  v.  Dickey,  84  Me.  190;  Skow- 
hegan  Sav.  Bank  v.  Parsons,  86  Me. 
514;  Green  v.  Alden,  92  Me.  177;  Gil- 
fillan  v.  Chatterton,  38  Minn.  335: 
Bonham  v.  Weymouth,  39  Minn.  92; 
West  v.  St.  Paul  &  N.  P.  R.  Co.,  40 
Minn.  189;  Guffey  v.  O'Reiley,  88  Mo. 
418;  Bender  v.  Dugan,  99  Mo.  126; 
Western  v.  Flanagan,  120  Mo.  61; 
Burden  v.  Taylor,  124  Mo.  12;  Atkin- 
son v.  Butler  Imp.  Co.,  125  Mo.  565; 
Loring  v.  Groomer,  142  Mo.  1;  Bald- 
wins. Merriam,  16  Neb.  199;  Shelby 
v.  Towle,   16  Neb.    194;   Ludden  v. 


Hansen,  17  Neb.  354;  Marley  v.  Fos- 
ter, 102  Tenn.  241.  In  Arkansas  a 
commissioner's  deed  of  state  lands 
forfeited  for  taxes  requires  no  recit- 
als: Walker  v.  Taylor,  43  Ark.  543. 
In  Michigan,  where  the  form  of  deed 
is  not  prescribed  by  the  statute,  a  tax- 
deed  from  the  auditor-general  need 
not  recite  the  proceedings  prior  to  the 
sale.  The  recitals  need  show  no  more 
than  the  capacity  in  which  the  offi- 
cer acts:  Sibley  v.  Smith,  2  Mich.  486. 
And  a  tax-deed  in  the  statutory  form 
of  quitclaim  deeds,  stating  that  the 
auditor-general  quitclaims  all  the  in- 
terest of  the  state  in  the  lands,  oper- 
ates to  convey  title:  Dawson  v.  Peter, 
119  Mich.  274;  Mann  v.  Carson,  120 
Mich.  631.  The  power,  under  the 
New  Jersey  statute,  to  execute  a  tax- 
deed,  was  held,  in  Meday  v.  Ruther- 
ford Borough,  65  N.  J.  L.  645,  not  to 
give  authority  to  make  covenants,of 
warranty;  and  the  same  case  decided 
that  the  word  "demise"  in  a  tax- 
deed  does  not  import  a  covenant  for 
quiet  enjoyment. 

3  Riddle  v.  Messer,  84  Ala.  236; 
Bowers  v.  Chambers,  53  Miss.  259; 
Bell  v.  Gordon,  55  Miss.  45;  Hopkins 
v.  Scott,  86  Mo.  140.  The  statute  in 
force  when  a  deed  is  given  will  de- 
termine its  sufficiency:,  McCann  v. 
Merriam,ll  Neb.  241;  Covell  v.Young, 
11  Neb.  510;  Baldwin  v.  Merriam,  16 
Neb.  199.  The  form  of  the  deed  may" 
be  changed  by  legislation  after  the 
purchase  is  made,  and  the  purchaser 
cannot  object,  when  it  does- not  in- 
jure him:  Gardenhire  v.  Mitchell,  21 
Kan.  83. 
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a  particular  form  must  be  followed  substantially,1  and  recitals 
required  by  law  must  not  be  omitted ; 2  but  where  a  recital  is 
by  statute  necessary  only  under  a  particular  state  of  facts,  and 
that  state  of  facts  is  not  shown  to  exist,  the  omission  of  the  re- 
cital does  not  affect  the  validity  of  the  deed.8  Recitals  should 
set  forth  the  facts  so  that  compliance  with  statutory  requisites 
may  appear  upon  the  face  of  the  deed.  It  is  not  sufficient  to 
state  merely  conclusions  of  law  such  as  that  proceedings  have 
been  taken  "  in  conformity  with  the  provisions  of  "  the  statute, 


1  Grimm  v.  O'Connell,  54  Cal  582; 
Sessions  v.  McCarthy,  118  Cal.  622; 
Barnett  v.  Jaynes,  26  Colo.  279;  State 
v.  Jordan,  36  Fla.  1;  Ropes  v.  Kemp, 
38  Fla.  233;  Pearce  v.  Tittsworth,  87 
Mo.  635;  Rector,  etc.  Co.  v.  Maloney 
(S.  D.),  88  N.  W.  Rep.  575;  Lain  v. 
Cook,  15  Wis.  446.  See  Adams  v. 
Mills,  126  Mass.  278.  A  deed  of  resi- 
dent lands  in  the  form  required  for 
non-resident,  held  void:  Jacks  v. 
Dyer,  31  Ark.  334.  Slight  departures 
from  the  statutory  form  will  be  over- 
looked: Geekie  v.Kirby,  etc.  Co.,  106 
U.  S.  379;  Bowman  v.  Cbckrill,  6 
Kan.  311;  Haynes  v.  Heller,  12  Kan. 
381;  Mack  v.  Price,  35  Kan.  134;  Mar- 
tin v.  Garrett,  49  Kan.  131.  See  Har- 
die  v.  Chrisman,  60  Miss.  671;.Brigins 
v.  Chandler,  60  Miss.  862.  If  the  form 
as  given  by  statute  contains  recitals 
which  would  make  the  sale  invalid, 
they  should  be  omitted;  Magill  v. 
Martin,  14  Kan.  67;  McCauslin  v. 
McGuire,  14  Kan.  234;  Morrill  v. 
Douglass,  14  Kan.  294.  Thus  the  stat- 
utory form  of  a  tax-deed,  being  for 
voluntary  purchasers,  should  be  mod- 
ified, in  the  case  of  a  deed  based  on 
a  sale  to  the  county,  so  as  to  show 
the  conditions  on  which  a  county 
can  lawfully  become  a  purchaser; 
and  a  deed  reciting  a  sale  to  the 
county  as  a  competitive  bidder  is 
void  on  its  face:  Eanenkratt  y. 
Hamil  (Okl.),  61  Pac.  Rep.  1050.  In 
Colorado,  however,  a  deed  substan- 
tially in  the  form  required  by  statute 
was  held  not  invalid  as  showing  that 


the  county  which  purchased  the  land 
was  a  competitive  bidder:  Lovelace 
v.  Tabor  Mines,  etc.  Co.  (Colo.),  66 
Pac.  Rep.  892. 

2  See  Daniels  v.  Case,  45  Fed.  Rep. 
843;  Sabati  v.  Briggs,  55  Ga.  572; 
Lunenburg  v.  Walter,  etc.  Co.,  118 
Mass.  540;  Reed  v.  Crapo,  127  Mass. 
39;  Pixley  v.  Pixley,  164  Mass.  335 
Downing  v.  Lancy,  178  Mass.  465 
Williams  v.  McLanahan,  67  Mo.  499 
Hopkins  v.  Scott,  86  Mo.  140;  Rice  v. 
Shipman  (Mo.),  1  S.  W.  Rep.  830;  Doff 
v.  Neilson,  90  Mo.  93:  Sullivan  v. 
Donnell,  90  Mo.  278;  Bingham  v.  De- 
lougherty  (Mo.),  13  S.  W.  Rep.  208; 
Dameron  v.  Jamison,  143  Mo.  483; 
Haller  v.  Blaco,  10  Neb.  36;  Thomp- 
son v.  Merriam,  15  Neb.  498.  Where 
the  statute  required  a  second  deed  to 
recite  "  the  loss  and  destruction  of  the 
former  deed,  and  its  date,  if  possi- 
ble," a  second  deed  in  which  the  only 
reference  to  the  first  was  "  this  is  a 
second  deed,  issued  under  section 
162,  tax-law,"  was  inadmissible  in 
evidence  in  support  of  a  tax-title: 
Burroughs  v.  Goff,  64  Mich.  464.  A 
tax-deed  will  be  void  if  it  fails  to 
comply  with  a  statutory  requirement 
that  it  recite  "  substantially  the  mat- 
ter contained  in  the  certificate,''  or 
"the  matter  recited  in  the  certifi- 
cate: "  Anderson  v.  Hancock,  64  Cal. 
455;  Hewes  v.  McLellan,  80  Cal.  393; 
Hughes  v.  Cannedy,  92  Cal.  382;  De- 
Frieze  v.  Quint,  94  Cal.  653. 

*  Barnett  v.  Jaynes,  26  Colo.  279. 


OH.  XV.] 


SALE   OF   LANDS    FOE   UNPAID   TAXES. 


999 


or  "  according  to  law,"  or  "  as  directed  by  law." J  If  the  deed 
contains  recitals  which  the  statute  does  not  require  they  may 
be  treated  as  surplusage.2  It  has  been  held  that  if  the  recitals 
in  a  tax-deed  show  the  proceedings  to  have  been  in  any  respect 
defective,  the  deed  cannot  be  helped  by  showing  that  those 
proceedings  were  in  fact  good.3  But  it  has  also  been  held  that 
parol  evidence  is  admissible  to  supply  omitted  dates  or  to  cor- 
rect misrecitals.4  In  some  states  if  the  recitals  in  the  tax-deed 
dp  not  conform  to  the  facts  a  second  and  correct  deed  may  be 
issued.5  When,  however,  the  first  deed  was  right,  a  second 
cannot  be  given  to  avoid  the  bar  of  the  statute,  of  limitations.6 
If,  by  the  statute,  the  land  is  to  be  conveyed,  a  deed  of  the 
right,  title,  and  interest  of  the  state  is  ineffectual  where  the 
land  had  never  been  forfeited  to  the  state.7  And  under  a  stat- 
ute requiring  a  sheriff  who  has  sold  land  for  taxes  to  "  execute 
to  the  purchaser  a  deed  for  the  property  sold,  .  .  .  which 
shall  convey  a  title  in  fee  to  such  purchaser,"  a  deed  which 
purports  to  convey  the  land  sold,  and  not  the  interest  of  the 
owner  simply,  complies  with  the  law.8 


1  See  Duncan  v.  Gillette,  37  Kan. 
156;  Ladd  v.  Dickey,  84  Me.  190; 
Maddocks  v.  Stevens,  89  Me.  336; 
Large  v.  Fisher,  49  Mo.  307;  Moore  v. 
Harris,  91  Mo.  616;  Burden  v.  Taylor, 
124  Mo.  12.  A  deed  void  because  not 
reciting  the  year  in  which  the  judg- 
ment was  entered  will  not  be  held 
valid  because  the  recitals  inferred 
when  the  judgment  was  entered: 
Dameron  v.  Jamison,  143  Mo.  483. 

2  Harper  v.  Rowe,  55  CaL  132;  Flan- 
nagan  v.  Grimmet,  10  Grat.  421; 
Hobbs  v.  Shumates,  11  Grat.  bid. 
The  deed  of  a  collector  who  had  au- 
thority to  make  a  sale  is  not  vitiated 
by  a  reference  therein  to  a  super- 
seded statute  instead  of  to  the  exist- 
ing act  under  which  the  sale  is  made: 
Sims  v.  Walshe,  49  La.  An.  781.  A 
deed  in  the  statutory  form,  but  con- 
taining recitals  not  required  by  the 
statute,  is  not  evidence  of  the  truth 
of  such  recitals:  Millikan  v.  Patter- 
son, 91  Ind.  515. 

s  Grimm  v.  O'Connell,  54  CaL  522; 


Hubbell  v.  Campbell,  56  Cal.  527. 
But  see  Caruthers  v.  McLaren,  56 
Miss.  371. 

4  See  Bedgood  v.  McLain,  89  Ga.  793 ; 
Clark  v.  Holton,  94  Ga.  542.  It  seems 
that  in  Rhode  Island  the  facts  going 
to  show  a  regular  sale  may  be  proved 
by  parol  if  the  return  of  sale  for 
which  the  statute  provides  Is  not 
made:  Thurston  v.  Miller,  10  R.  L  358. 

6  Gould  v.  Thompson,  45  Iowa  450; 
Douglass  v.  Nuzum,  16  Kan.  515.  The 
only  way  in  which  the  deed  can  be 
corrected  as  to  mere  form  is  held, 
in  Duff  v.  Neilson,  90  Mo.  93,  to  be 
for  the  collector  to  make  an  entirely 
new  deed,  or  to  insert  the  correction 
in  the  old  deed,  which  then  must  be 
re-acknowledged:  Duff  v.  Neilson,'  90 
Mo.  93. 

6  Corbin  v.  Bronson,  28  Kan.  532. 

7  Hodgdon  v.  Burleigh,  4  Fed.  Rep. 
Ill;  Ketchem  v.  Mullinix,  92  Mo. 
118. 

8  Allen  v.  McCabe,  93  Mo.  138.  A 
deed  conveying  all  the  estate  which 
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Here  again  description  becomes  important;1  the  description 
should,  in  substance  at  least,  follow  that  in  the  assessment 
when  the  whole  parcel  assessed  was  sold,  and  if  less  than  the 
whole,  then  the  connection  between  what  was  assessed  and 
what  was  sold  should  appear.2  In  either  case  the  description 
should  be  one  that  with  reasonable  certainty  identifies  the 
land.3     Latent  defects  in  description   may  be  explained  by 


the  grantor  might  sell  under  the  tax- 
judgment  is  valid  in  respect  of  form: 
Cruzen  v.  Stephens,  123  Mo.  337. 

1 A  tax-deed  is  void  upon  its  face 
if  it  fails  to  describe  the,  property: 
McDonough  v.  Merlen,  53  Kan.  120. 
So  it  is  void  upon  its  face  if,  in  the 
granting  clause,  it  omits  to  Recite 
the  land  granted:  Wood  v.  Nichol- 
son, 43  Kan.  461. 

2  See  Grissom  v.  Furman,  22  Fla. 
581;  Carncross  v.  Lykes,  22  Fla.  587; 
Levy  v.  Ladd,  35  Fla.'  391;  Quivey 
v.  Lawrence,  1  Idaho  313;  Carlisle  v. 
Cassady  (Ky.),  46  S.  W.  Rep.  490; 
Blair  Town,  etc.  Co.  v.  Scott,  44 
Iowa  143.  If  the  description  of  land 
in  a  tax-deed  departs  from  that  in 
the  assessment  roll  and  the  prior 
tax  proceedings  upon  which  the 
deed  is  based,  it  is  void. ,  Each  act 
in  the  tax  proceedings  must  sub- 
stantially correspond  with  its  im- 
mediate antecedent:  Stout  v.  Mas- 
tin,  139  U.  S.  151.  So,  where  a  tax- 
deed  described  the  land  sold  as 
4Jxl0  rods,  lot  5,  block  33,  plat  B, 
less  land  than  was  described  in  the 
notice  of  sale,  and  more  than  was 
described  in  the  assessment  roll,  the 
tax-sale  was  illegal :  Eastman  v.  Gur- 
rey,  15  Utah  410.  Where  there  is  a 
departure  in  the  description  in  a 
tax-deed  from  that  contained  in  the 
assessment  roll  and  prior  proceed- 
ings, the  prior  description,  if  imper- 
fect and  insufficient,  avoids  the  deed, 
though  the  description  in  the  latter 
may  be  perfect  and  complete :  Hewitt 
v.  Starch,  31  Kan.  488.  Nor  would  the 
fact  that  the  tax-deed  purported  to 


cqnvey  the  whole  of  a  lot  cure  the 
indefinite  assessment  of  the  land,  or 
supply  proof  that  the  tax  was  actu- 
ally levied  upon  a  specific  and  defi- 
nite parcel:  Harding  v.  Greene,  59 
Kan.  202.  In  West  Virginia  it  was 
held,  if  the  whole  tract  is  reported 
sold,  a  deed  of  a  part  only  is  valid: 
Williamson  v.  Russell,  18  W.  Va.  612. 
As  to  setting  off  the  land  in  Vir- 
ginia where  only  a  part  is  sold,  see 
Delany  v.  Goddin,  12  Grat.  266; 
Nowlin  v.  Burwell,  28  Grat.  883.  A 
tax-deed  reciting  that  a  part  of  a 
lot  was  sold  for  the  taxes  levied 
thereon,  but  reciting  as'  the  amount 
of  the  taxes  the  sum  levied  against 
the  whole  lot,  is  voidable  and  con- 
veys no  title:  York  v.  Barnes,  58 
Kan.  478.  It  was  held  in  Kneeland 
v.  Hull,  116  Mich.  55,  that  a  tax-deed 
would  not,  in  a  suit  to  quiet  title 
based  thereon,  be  held  absolutely 
void  because  it  purports  to  convey 
the  entire  land,  when  in  fact  only 
an  undivided  interest  was  sold ;  the 
error  might  be  corrected  by  the  de- 
cree in  such  suit 

3  A  tax-deed  taking  effect  only  as 
the  execution  of  a  statutory  power 
should  be  construed  with  some  strict- 
ness, so  as  to  enable  the  grantee  to 
identify  the  land,  and  the  owner  to 
redeem  it:  Hill  v.  Mowry,  6  Gray 
551.  A  description  in  a  tax-deed  is 
sufficient  to  support  adverse  posses- 
sion by  the  grantee  therein  if  un- 
aided by  extrinsic  facts  it  satisfies 
the  mind  that  the  land  adversely  oc- 
cupied is  embraced  within  the  de- 
scription contained  in  the  deed :  Day 
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extrinsic  evidence.1  Under  some  statutes  there  is  authority 
to  execute  a  second  deed  when  the  first  is  invalid  for  insuffi- 
cient description.2 


v.  Needharu,  2  Tex.  Civ.  App.  680.  It 
is  said  in  Abbott  v.  Coates  (Neb.),  86 
N.  W.  Rep.  1058,  that  the  office  of  a 
description  in  a  sheriff's  deed  is 
not  to  identify  the  lands,  but  to 
provide  the  means  of  identification, 
and  it  is  sufficient  when  this  is  done. 
In  Hill  v.  Mowry,  6  Gray  551,  it  was 
held  that  a  deed  which  bounds  the 
land  correctly  on  two  sides,  bounds 
it  on  the  third  by  land  on  which,  in 
fact,  it  is  bounded  in  part  only,  and 
on  the  fourth  by  land  from  which  it 
is  separated  by  a  third  person's  land, 
is  void  for  uncertainty.  A  tax-deed 
of  one  hundred  acres  of  a  tract  of  six 
hundred  is  void,  and  does  not  entitle 
the  grantee  to  have  a  hundred  acres 
surveyed  out  as  the  land  granted: 
Humphries  v.  Huffman,  33  Ohio  St. 
395.  "Twelve  acres  pasture  lot" 
held  an  insufficient  description: 
Libby  v.  Mayberry,  80  Me.  137.  A 
deed  which  describes  the  land  as 
"  lots  18  and  19  in  block  6  "  is  insuffi- 
cient; it  appearing  that  in  the  tract 
are  many  lots  numbered  18  and 
many  numbered  19:  Miller  v.  Will- 
iams (Cal.),  67  Pac.  Rep.  788.  For 
further  cases  bearing  on  the  cer- 
tainty of  description  in  a  tax-deed, 
see  Stout  v.  Mastin,  139  U.  S.  151; 
Doe  v.  Clayton,  81  Ala.  391;  Zundel 
v.  Baldwin,  114  Ala.  328;  Jacks  v. 
Chaffin,  34  Ark.  534:  Hershy  v. 
Thompson,  50  Ark.  484;  Schattler  v. 
Cassinelli.  56  Ark.  172;  Wetherbee  v. 
Dunn,  32  Cal.  106;  Grisson  v.  Furman, 


22  Fla.  581 ;  Carncross  v.  Lykes,  22  Fla. 
587;  Taylor  v.  Wright,  121  111.  455; 
Brickey  v.  English,  129111. 646;  Hanna 
v.  Palmer  (111.),  61  N.  E.  Rep.  1051; 
Armstrong  v.  Hufty,  156  Ind.  106; 
Judd  v.  Anderson,  51  Iowa  345;  Col- 
lins v.  Storm,  75  Iowa  36;  Griffith  v. 
Utley,  76  Iowa  292;  Ellsworth  v.  Nel- 
son, 81  Iowa  57;  Tucker  v.  Carlson 
(Iowa),  85  N.  W.  Rep.  901:  Wendell  v. 
Whitaker,  28  Kan.  690;  Martz  v.  New- 
ton, 29  Kan.  331;  Walker  v.  Boh,  32 
Kan.  534;  Harris  v.  Curran,  32  Kan. 
580;  Spicer  v.  Howe,  38  Kan.  465; 
Knote  v.  Caldwell,  43  Kan.  464;  Gooch 
v.  Benge,  90  Ky.  393 ;  Smith  v.  New  Or- 
leans, 43  La.  An.  726;  Libby  v.  May- 
berry,  80  Me.  137;  Green  v.  Alden,  92 
Me.  177;  Todd  v.  Lunt,  148  Mass.  322; 
Jackson  v.  Sloman,  117  Mich.  126; 
Sleight  v.  Rowe,  125  Mich.  585:  Vet- 
terly  v.  McNeal  (Mich.),  89  N.  W. 
Rep.  441;  Eastman  v.  St.  Anthony 
Falls  Water  Power  Co.,  43  Minn.  60; 
Strauss  v.  McAllister  (Miss.),  5  S. 
Rep.  625;  Morgan  v.  Schwartz,  66 
Miss.  613;  Pearce  v.  Perkins,  70  Miss. 
276;  Brulie  v.  Cooney  (Miss.),  12  S. 
Rep.  463;  Herring  v.  Moses,  71  Miss. 
620;  Hughes  v.  Thomas  (Miss.),  29  S. 
W.  Rep.  74;  Lowe  v.  Ekey,  82  Mo.  286; 
Western  v.  Flanagan,  120  Ma  61; 
Roth  v.  Gabbert,  123  Mo.  21;  Zink  v. 
McManus,  121  N.  Y.  259;  Oakley  v. 
Healey,  38  Hun  244;  Minter  v.  Dur- 
ham, 13  Or.  470;  State  v.  Morrison, 
44  S.  C.  470;  Wofford  v.  McKinna,  23 
Tex.  36;  Wooters  v.  Arledge,  54  Tex. 


'Judd  v.  Anderson,  51  Iowa  345; 
Nelson  v.  Brodhack,  44  Mo.  596; 
Brown  v.  Walker,  11  Mo.  App.  226. 
Where  the  tax-deed  and  confirming 
decree  describe  the  property  as  "  frac- 
tional 38  acres  in  S.  E.  i  of  N.  W.  h" 
etc.,  assessed  to  C,  evidence  showing 
the  title  and  location  of  two  acres  in 


such  40-acre  tract,  not  assessed  to  C. 
is  admissible  under  the  Mississippi 
code  to  identify  the  38  acres:  Illinois 
Central  R.  Co.  v.  Le  Blanc,  74  Miss. 
650. 

2  See   Duggan    v.  McCul  lough,   27 
Colo.  43. 
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Where  parcels  have  been  sold  separately  to  the  same  per- 
il, they  may  be  united  in  one  conveyance.1    It  is  held  in 
Michigan  that  a  deed  covering  two  sales  may  be  good  if  either 


son 


395;  Henderson  v.  White,  69  Tex. 
103;  Morgan  v.  Smith,  70  Tex.  637; 
Harber  v.  Dyches  (Tex.),  14  S.  W. 
Rep.  580;  Ammons  v.  Dwyer,  78  Tex. 
639;  Claiborne  v.  Elkins,  79  Tex.  380; 
Day  v.  Needham,  2  Tex.  Civ.  App. 
680;  Boon  v.  Simmons,  88  Va.  259; 
Eastman  v.  Gurrey,  15  Utah  410; 
Mendota  Club  v.  Anderson,  101  Wis. 
479.  The  decree  and  order  of  sale 
will  control  the  description  of  the 
prdperty  to  be  sold;  and  where  such 
decree  and  order  except  certain  lots 
in  a  block,  but  the  sheriff's  deed  con- 
veys the  entire  block,  no  title  as  to 
the  lots  excepted  in  such  decree  and 
order  is  conveyed:  Abbott  v.  Coates 
(Neb.),  86  N.  W.  Rep.  1058.  An  error 
in  the  description  of  one  tract  of 
land  in  a  tax-deed  will  not  invali- 
date the  deed  as  to  the  tracts  prop- 
erly described:  Watkins  v.  Inge,  24 
Kan.  612. 

iPettus  v.  Wallace,  29  Ark.  476; 
Pack  v.  Crawford,  29  Ark.  489;  Mont- 
gomery v.  Birge,  31  Ark.  491;  Wad- 
dingham  v.  Dickson,  17  Colo.  223; 
Crisman  v.  Johnson,  23  Colo.  264; 
Barnett  v.  Jaynes,26  Colo.  279;  Stieff 
v.  Hart  well,  35  Fla.  606;  State  v. 
Jordan,  36  Fla.  1;  Watkins  v.  Inge, 
24  Kan.  612;  Dodge  v.  Emmons,  34 
Kan.  732;  Cartwright  v.  Korman,  45 
Kan.  515;  Allen  v.  White,  98  Mo.  55; 
Towle  v.  Holt,  14  Neb.  221;  Bennett 
v.  Darling  (S.  D.),  86  N.  W.  Rep.  751. 
It '  is,  however,  held  in  not  a  few 
cases  that  a  deed  of  distinct  parcels 
separately  sold  should  show  the  sev- 
eral sales.  See  the  Arkansas  cases 
cited  supra;  Allen  v.  Buckley,  94 
Mo.  158.  Evidence  of  separate  sales: 
Waddingham  v.  Dickson,  17  Colo. 
223.  It  was  held  in  Greer  v.  Wheeler, 
41  Iowa  85,  that  if  two  tracts  are 
deeded  as  one  parcel  the  deed  may 


be  supported  by  evidence  that  they 
were  separately  sold  or  that  they 
were  sold  because  occupied  as  one. 
In  Hotson  v.  Wetherby,  88  Wis.  324, 
a  deed  reciting  in  the  statutory  form 
that  certain  tracts  were,  for  the  non- 
payment of  taxes,  sold  for  a  certain 
sum  "in  the  whole,"  was  held  to- 
mean,  not  that  the  tracts  were  sold 
together,  contrary  to  law,  but  that 
the  amount  for  which  they  were 
separately  sold  aggregated  that  sum. 
In  Dodge  v.  Emmons,  34  Kan.  732,  a 
tax-deed  reciting  a  sale  in  bulk  of 
lands  included  within  two  descrip- 
tions was  not  for  that  reason  held 
void  on  its  face  where  the  descrip- 
tions showed  that  the  lands  lay  to- 
gether in  compact  form  in  a  single 
district.  And  in  Crisman  v.  John- 
son, 23  Colo.  264,  the  fact  that  in  a 
tax-deed  of  lots  sold  in  bulk  the  num- 
bers of  the  lots  were  not  consecutive 
was  not  regarded  as  showing  that 
the  lots  were  not  contiguous.  A  tax- 
deed  of  several  non-contiguous  par- 
cels sold  together  in  bulk  for  one 
sum  is  void:  Emerson  v.  Shannon,  23 
Colo.  274;  Byam  v.  Cook,  21  Iowa 
392;  Hall's  Heirs  v.  Dodge,  18  Kan. 
297;  Cartwright  v.  McFadden,  24 
Kan.  662.  See  Brentano  v.  Brentano 
(Or.),  67  Pac.  Rep.  923.  A  tax-deed 
attempting  to  convey  several  non- 
contiguous parcels,  based  on  a  certifi- 
cate of  sale  issued  to  a  county,  is  in- 
valid on  its  face:  Weeks  v.  Merkle,  6 
Okl.  714.  A  deed  containing  several 
distinct  descriptions  with  a  granting 
clause  conveying  the  real  property 
"  last  herein  before  described,"  is  on 
its  face  invalid  as  to  any  tracts  other 
than  those  included  in  the  last  de- 
scription: Spicer  v.  Howe,  38  Kan. 
465.  As  to  tax-deed  in  Wisconsin, 
including   tracts  sold   to   different 
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sale  was  valid.1  And  in  Iowa  a  tax-deed  sold  for  the  taxes  of 
several  years  is  valid  if  the  sale  was  legal  for  the  tax  of  one 
year,  though  illegal  for  the  other  years.2 

Cases  which  pass  upon  particular  defects  as  defeating  or  not 
defeating  particular  deeds  are  referred  to  in  the  margin.3 

It  is  said  in  a  recent  case:  "The  tax-deed  is  a  creature  of 
statute  and  must  be  given  that  meaning  and  intendment  only 
which  the  statute  directs." 4 

Relation  back  of  deed.  When  given,  the  tax-deed  relates 
back  to  the  time  of  sale  for  all  purposes  of  substantial  justice; 5. 
thus,  where  the  original  owner  of  land  sold  for  taxes  cuts  tim- 
ber therefrom  during  the  period  of  redemption,  not  for  the 
consumption  in  the  customary  use  of  the  land,  such  timber  will 
become,  at  the  expiration  of  the  time  to  redeem,  the  property 


purchasers,  see  Hunt  v.  Stinson,  101 
Wis.  556. 

i  Hunt  v.  Chapin,  42  Mich.  24. 

2  Parker  v.  Cochran,  64  Iowa  757. 

8  Jenkins  v.  Mclngree,  22  Fed.  Rep. 
148;  Doland  v.  Mooney,'72  Cal.  34; 
Pearson  v.  Creed,  78  Cal.  144;  Green- 
wood v.  Adams,  80  Cal.  74;  Landre- 
gan  v.  Peppin,  86  Cal.  122;  Jalunn  v. 
O'Brien,  89  CaL  57;  Rollins  v.  Wood- 
man, 117  CaL  516;  Russ  &  Sons  Co. ' 
v.  Cricbton,  117  Cal.  695;  Simmons 
v.  McCarthy,  118  Qal.  622;  Hayes  v. 
Ducasse,  119  Cal.  682;  Earle  v.  Si- 
mons, 94  Ind.  573;  Davis  v.  Harring- 
ton, 35  Kan. '134;  Harris  v.  Curran, 
32  Kan.  580;  Heil  v.  Redden,  38  Kan. 
255;  Sanger  v.  Rice,  43  Kan.  580; 
Martin  v.  Garrett,  49  Kan.  131;  Staf- 
ford v.  Lauver,  49  Kan.  690;  Douglas 
v.  Lowell,  60  Kan.  239;  Renshaw  v. 
■Imboden,  31  La.  An.  661;  Madland 
v.  Benland,  24  Minn.  372;  Skinner  v. 
Williams,  85  Mo.  489;  Hill  v.  Atter- 
bury,  88  Mo.  114;  Jones  v.  Driskell, 
94  Mo.  190;  Langley  v.  Batchelder, 
69  N.  H.  565;  Coleman  v.  Shattuck, 
62  N.  Y.  348;  Woodward  v.  Sloan, 
27  Ohio  St.  592;  Coxe  v.  Deringer,  82 
Pa.  St.  236;  Shell  v.  Duncan,  31  S.  C. 
547;  Wing  v.  Hall,  47  Vt.   182,  215; 


Cutler  v.  Hurlbut,  29  Wis.  152;  Ly- 
brand  v.  Haney,  31  Wis.  230;  Austin 
v.  Holt,  32  Wis.  478;  Marshall  v. 
Benson,  48  Wis.  558;  Hunt  v.  Stin- 
son, 101  Wis.  556.  The  fact  that  in 
a  tax-deed  the  dollar-mark  is  omitted 
in  the  tabular  statement  of  the 
amount  found  by  the  judgment  to 
be  due  on  each  tract  does  not  vitiate 
the  deed,  where'  the  aggregate 
amount  in  dollars  and  cents  is  writ- 
ten at  length  in  the  deed  and  judg- 
ment: Coombs  v.  Crabtree,  105  Mo. 
292. 

*Kepley  v.  Fouke,  187  111.  162. 

9  Connecticut  Mut.  L.  Ins.  Co.  v. 
Bulte,  45  Mich.  113.  The  tax-deed 
does  not  relate  back  to  the  sale  where 
redemption  is  allowed  afterwards: 
Donohoe  v.  Veal,  19  Mo.  331.  See 
Hemingway  v.  Drew,  47  Mich.  554. 
A  tax-deed  does  not  relate  back  to 
the  time  when  the  grantee  might 
have  obtained  it,  but  only  to  such 
time  as  he  filed  his  affidavit  entitling 
him  thereto:  Palmer  v.  Frank,  169 
111.  90.  A  tax-deed  will  not  relate 
back  so  as  to  constitute  color  of  title 
existing  before  it  was  executed :  Har- 
rell  v.  Enterprise  Sav.  Bank,  183  111. 
538.  ' 
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of  the  holder  of  the  tax-deed  if  redemption  is  not  effected.1 
But  -the  fiction  of  relation  will  not  be  allowed  to  work  a  wrong.2 

The  tax-deed  as  evidence.  It  has  been  shown  that,  accord- 
ing to  the  principles  of  the  common  law,  the  purchaser  at  a  tax- 
sale,  when  he  attempts  to  enforce  rights  under  his  purchase,  is 
under  the  necessity  of  taking  upon  himself  the  burden  of  show- 
ing that  the  purchase  was  made  pursuant  to  law.  To  do  this 
he  must  show  the  substantial  regularity  of  all  the  proceedings. 
The  deed  of  conveyance  would  not  stand  for  this  evidence.  It 
would  prove  its  own  execution :  nothing  more.  The  power  to 
execute  it  must  be  shown  before  the  deed  itself  could  have  any 
force;  for  no  officer  can  make  out  his  own  jurisdiction  to  act 
by  the  mere  fact  of  acting.  In  all  administrative  proceedings 
the  facts' upon  which  jurisdiction  depends  must  always  be  shown 
by  him  who  claims  anything  under  its  exercise.  This  principle 
is  undisputed.  It  leads  us  inevitably  to  this  conclusion :  that 
\vhoever  claims  lands  under  a  sale  for  delinquent  taxes  must 
take  upon  himself  the  burden  of  proving  that  taxes  were  duly 
assessed,  which  were  a  charge  upon  the  land,  and  that  the  suc- 
cessive steps  were  taken  which  led  to  a  lawful  sale  therefor,  at 
which  he  or  some  one  under  whom  he  claims  became  the  pur- 
chaser.3 And  this  common-law  rule  of  evidence  must  be  applied 

1  Nicklase  v.  Morrison,  56  Ark.  553.  Board  of  Public  Works,  1  MacA.  121; 

2  Connecticut  Mut.  L.  Ins.  Co.  v.  Keefe  v.  Bramball,  3  Mackey  551; 
Bulte.  45  Mich.  113.  Johnson  v.  Phillips,  89  Ga.  286;  Mc- 

3  Stead's  Lessee  v.  Course,  4  Cranch  Leod  v.  Brooks  Lumber  Co.,  98  Ga. 
403;  Williams  v.  Peyton,  4  Wheat.  253;  Chicago  v.  Wright,  32  111.  192; 
77;  McClung  v.  Ross,  5  Wheat.  116;  Scanimon  v.  Chicago,-  40  111.  146; 
Thatcher  v.  Powell,  6  Wheat.  119;  Williams  v.  State,  8  Blackf.  36:  Doe 
Ronkendorff  v.  Taylor,  4  Pet.  349;  v.  Flagler,  1  Ind.  542;  Doe  v.  Sweet- 
Moore  v.  Brown,  11  How.  414;  Parker  zer,  2  Ind.  649;  Barnes  v.  Doe,  4  Ind. 
v.  Overman,  18  How.  137;  Clarke  v.  132;  Kyle  v.  Malin,  8  Ind.  34;  Brown 
Strickland,  2  Curt  C.  C.  439;  Minor  v.  Swander,  121  Ind.  164;  Fitch  v. 
v.  McLean,  4  McLean  138;  Moore  v.  Casey,  2  Greene  (Iowa)  300;  Whipple 
Brown,  4  McLean  211;  Mahew  v.  v.  Earick,  93  Ky.  121;  Rice  v.  West 
Davis,  4  McLean  213;  Minthorn  v.  (Ky.),  42  &  W.  Rep.  116:  Carlisle  v. 
Smith,  3  Sawy.  142;  Pope  v.  Headen,  Cassady  (Ky.),  46  S.  W.  Rep.  490; 
5  Ala.  433;  Lyons  v.  Hunt,  11  Ala.  Brown  v.  Veazie,  25  Me.  359;  Payson 
295;  Boykin  v.  Smith,  65  Ala.  294;  v.  Hall,  30  Me.  319;  Loomis  v.  Pin- 
McKinnou  v.  Mixon,  128  Ala.  612;  gree,  43  Ma  299;  Lovejoy  v.  Lunt,  48 
Blakeney  v.  Ferguson,  8  Ark.  272;  Me.  377;  Williamsburgh  v.  Lord,  51 
Bucknall  v.  Story,  36  Cal.  67;  Emeric  Me.  599:  French  v.  Patterson.  61  Me. 
v.  Alvarado,90  Cal.  444;  Harkness  v.  203;  Phillips  v.  Sherman,  61  Me.  548; 
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to  tax  conveyances  of  all  descriptions,  where  the  statute  has 
failed  to  prescribe  any  other.1 

The  difficulty  of  making  the  complete  showing  in  these  cases 
has  been  thought  to  be  so  great  as  to  render  some  modification 
of  the  rule  reasonable,  and  statutes  have  from  time  to  time 


Rackliff  v.  Look,  69  Me.  516;  Libby 
v.  Mayberry,  80  Me.  137;  Ladd  v. 
Dickey,  84  Me,  190;  Skowhegan  Sav. 
Bank  v.  Parsons^  86  Me.  514;  Mad- 
docks  v.  Stevens,  89  Me.  336;  Bennett 
v.  Davis,  90  Me.  102;  Polk  v.  Rose,  25 
Md.  153;  Beatty  v.  Mason,  30  Md. 
409;  Dyer  v.  Boswell,  39  Md.  465; 
Burke  v.  Burke,~170  Mass.  499;  Doe 
v.  Insurance  Co.,  8  S.  &  M.  197; 
Natchez  v.  Minor,  10  S.  &  M.  246; 
National  Bank  v.  Louisville,  N.  O.  & 
T.  R.  Co.,  72  Miss.  447;  Sunflower 
L.  &  M.  Co.  v.  Watts,  77  Miss.  56; 
Cahoon  v.  Coe,  57  N.  H.  556;  Atkins 
v.  Kinman,  20  Wend.  241;  Doughty 
v.  Hope,  3  Denio  595;  Waldron  v, 
McComb,  1  Hill  107;  Sharp  v.  Spier, 
4  Hill  76;-  Tallman  v.  White,  2  N. 
Y.  66;  Bennett  v.  Buffalo,  17  N.  Y. 
383;  Cruger  v.  Dougherty,  43  N.  Y. 
107;  Doe  v.  Roe,  2  Hawks  17; 
Avery  v.  Rose,  4  Dev.  549;  Love  v. 
Gates,  4  Dev.  &  Bat.  353;  Garrett  v. 
White,  3  Ired.  Eq.  131;  Jordan  v. 
Rouse,  1  Jones  L.  119;  McMillan  v. 
Robbins,  5  Ohio  31;  Kellogg  v.  Mc- 
Laughlin, 8  Ohio  114;  Bays  v.  Trul- 
son,  25  Or.  109;  Shearer  v.Woodburn, 
10  Pa.  St.  511;  McReynolds  v.  Longen- 
berger,  57  Pa.  St.  113;  Rule  v.  Parker, 
Cooke  278;  Hamilton  v.  Burum,  3 
Yerg.  355;  Calder  v.  Ramsey,  66  Tex. 
218;  Clayton  v.  Rehm,  67  Tex.  52; 
Telfener  v.  Dillard,  70  Tex.  139;  Bart- 
ley's  Heirs  v.  Harris, '70  Tex.  181; 
Earle  v.  Henrietta,  91  Tex.  301;  As- 
per  v.  Moon  (Utah),  67  Pac.  Rep.  409; 
Richardson  v.  Dorr,  5  Vt.  9;  Yancey 
v.  Hopkins,  1  Munf.  419;  Christy  v. 
Minor,  4  Munf.  431;  Nalle  v.  Fen- 
wick,  4  Rand.  585;  Allen  v.  Smilh,  1 
Leigh  231;  Chapman  v.  Doe,  2  Leigh 
329.    If  one  who  claims  title  to  cer- 


tain land  under  tax-deeds  has  never 
had  the  actual  or  constructive  pos- 
session of  it,  and  produces  no  evi- 
dence as  to  the  proceedings  in  re- 
gard to  the  tax-sales  .  prior  to  the 
execution  of  the  deeds,  there  is  no 
presumption  in  favor  of  the  regu- 
larity of  such  deeds  as  against  a  per- 
son in  actual  adverse  possession  un- 
der claim  and  color  of  title:  Downer 
v.  Tarbell,  61  Vt.  530.  Recitals  in 
tax-deeds  are  not  evidence  of  the 
facts  recited  unless  they  are  made 
so  by  statute:  Johnson  v.  Phillips,  89 
Ga.  286;  Nason  v.  Ricker,  63  Me.  381; 
Maddocks  v.  Stevens,  89  Me.  336.  A 
tax-deed  held  admissible  to  support 
a  plea  of  statute  of  limitations  and 
claim  for  improvements  made  in 
good  faith,  without  proof  of  the  levy 
of  the  tax  and  the  usual  prerequisites 
to  a  sale  for  taxes:  Schleicher  v. 
Gatlin,  85  Tex.  270. 

1  Or,  it  may  be  added,  prescribed  it 
imperfectly:  Upton  v.  Kennedy,  36 
Mich.  215.  Where  the  statute  does 
not  attempt  to  make  the  tax-deed 
prima  facie  evidence  of  the  regular- 
ity of  all  the  proceedings,  and  of  title 
in  the  purchaser,  but  seeks  unconsti- 
tutionally to  make  it  conclusive  evi- 
dence, the  common-law  rule  applies, 
and  the  burden  is  cast  upon  the 
grantee  to  show  a  valid  decree  and 
sale  thereunder:  Dawson  v.  Peter,  119 
Mich.  274;  Taylor  v.  Deveaux,  100 
Mich.  581.  Where,  on  account  of  ir- 
regularities connected  with  a  tax- 
sale,  the  deed  is  set  aside,  such  deed 
no  longer  possesses  any  evidential 
force,  and  in  order  to  show  that  the 
tax  for  which  the  sale  was  made,  or 
any  subsequent  tax,  was  lawful,  the 
party  alleging  the  fact  must  show,  by 
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been  made  in  that  direction.  The  early  statutes  were  probably 
not  as  comprehensive  in  their  terms  as  their  authors  intended; 
at  least,  as  construed  by  the  courts,  they  did  not  change  to  any 
considerable  extent  the  former  rule.  Thus,  a  statute  which 
declared  that  the  deed  should  be  evidence  of  the  regularity  of 
the  sale  was  held  to  prove  orJ/y  the  regularity  of  the  proceed- 
ings at  the  sale,  leaving  the  purchaser  still  under  the  necessity 
of  showing  the  regularity  of  the  prior  proceedings.1  The  de- 
cisions made  the  statutes  of  little  or  no  moment,  as  Whether 
the  proceedings  at  the  sale  were  regular  or  not  was  commonly 
proved  with  little  difficulty.2  Later  statutes  have  gone  further; 
some  of  them  making  the  tax-deed  prima  facie  evidence  of  the 
facts  recited  in  it;  others  making  it  prima  facie  evidence  of 
the  regularity  of  all  the  proceedings  to  and  including  the  sale, 


common-law  proof,  that  the  steps  es- 
sential to  a  valid  tax  have  been  taken : 
O'Neil  v.  Tyler,  3  N.  D.  47.  When 
the  holder  of  a  tax-deed  sues  to  quiet 
his  title,  or,  in  case  of  the  failure  of 
his  title,  to  foreclose  his  lien  for  taxes 
paid,  the  tax-deed,  if  void  on  its  face, 
is  inadmissible  in  evidence  for  any 
purpose:  Merriam  v.  Dovey,  25  Neb. 
618.  Though  a  st  atute  declares  that 
a  tax-deed  made  under  its  provis- 
ions, and  regular  on  its  face,  isprima 
facie  evidence  of  title,  yet  one  de- 
fending in  ejectment  under  a  deed 
not  regular  on  its  face  has  the  burden 
of  showing  that  all  the  requirements 
of  the  law  in  relation  thereto  were 
eom plied  with:  Taylor  v.  Winona  & 
St.  P.  R.  Co.,  45  Minn.  66.  Where  a 
tax-deed  is  not  prima  facie  evidence 
of  title,  the  destruction  of  the  tax- 
records  will  not  raise  a  presumption 
that  will  support  it:  Rhodes  v.  Gunn, 
35  Ohio  St.  387.  Neither  will  lapse 
of  time  raise  such  a  presumption: 
Hilton  v.  Bender,  69  N.  Y.  75. 

1  Wilson  v.  Lemon,  S3  Ind.  433; 
Rowland  v.  Doty,  Har.  Ch.  (Mich.)  3; 
Scott  v.  Young  Men's  Soc,  1  Doug. 
(Mich.)  119;  Latimer  v.  Lovett,  2 
Doug.  (Mich.)  204;  Ives  v.  Kimball, 
1    Mich.    308;   Striker    v.    Kelly,  2 


Denio  323;  Doughty  v.  Hope,,  3 
Denio  594;  Tallman  v.  White,  2  N. 
Y.  66;  Beekman  v.  Bigham,  5  N.  Y. 
366;  Westbrook  v.  Willey,  4ff  N.  Y. 
457;  Yenda  v.  Wheeler,  9  Tex.  408. 
A  provision  of  law  that  the  pur- 
chaser in  a  municipal  tax-lease 
''shall  hold  the  land  against  the 
owner  and  all  persons  claiming  it " 
does  not  make  the  lease  prima  fac& 
evidence  of  the  regularity  of  the 
proceedings :  Hilton  v.  Bender,  69  N. 
Y.  75.  A  statute  which  makes  the 
deed  evidence  of  a  title  in  fee-simple 
in  the  owner  is  held  to  make  it  evi- 
dence only  of  such  a  title  after  the 
right  to  give  the  deed  has  been 
shown  by  the  proof  of  anterior  pro- 
ceedings that  support  it.  This  is  rec- 
ognized in  many  of  the  cases  above 
cited.  See,  also,  Merrick  v.  Hutt,  15 
Ark.  331.  A  declaration  in  a  tax- 
law  that  the  tax-deed  should  be 
"good  and  effectual  both  at  law  and 
in  equity  "  gives  no  special  sanction 
to  the  conveyance  beyond  the  gen- 
eral principles  of  law.  The  purchaser 
must  show  that  all  prerequisites 
have  been  complied  with:  Hadley  v. 
Tankersley,  8  Tex.  12. 
2  See  Eobson  v.  Osborn,  13  Tex.  298. 
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and  of  title  in  the  purchaser,  and  still  others  undertaking  to 
make  it  conclusive  evidence  of  some  or  perhaps  of  all  the  pro- 
ceedings. 

Where  the  deed  is  evidence  only  of  the  facts  recited,  if  essen- 
tial facts  are  omitted  they  must  be  proved  before  the  deed  will 
become  evidence  of  ,title  in  the  grantee.1  And  if  the  deed  is 
made  presumptive  evidence  of  certain  matters  only,  the  recitals 
it  contains  are  not,  except  as  to  those  matters,  evidence,  and 
the  burden  is  on  the  purchaser  to  prove  that  such  recitals  are 
true.2 

If  the  tax-deed  is  made  prima  facie  evidence  of  the  regu- 
larity of  all  the  proceedings,  and  of  title  in  the  purchaser,  this 
effects  an  entire  change  in  the  burden  of  proof,  relieving  the 
purchaser  thereof  and  casting  it  upon  the  party  who  would" 
contest  the  sale.  The  purchaser  is  no  longer  under  the  neces- 
sity of  showing  the  correctness  of  the  proceedings,  but  the  con- 
testant must  point  out  in  what  particular  .he  claims  them  to  be 
incorrect.  The  power  to  enact  such  laws  has  been  denied  in 
argument,  but  the  decisions  fully  sustain  them.3  These  decisions 


1  Lawrence  v.  Zimpleman,  37  Ark. 
643. 

2  Stoudenmire  v.  Brown,  57  Ala. 
481.  A  tax-deed  in  Louisiana  is 
prima  fade  evidence  of  a  valid  sale, 
but  in  the  absence  of  recitals  in  the 
deed  and  of  proof  aliunde  of  the  ap- 
pointment of  a  curator,  and  the 
service  of  notice  on  him,  the  sale  of 
the  land  of  a  non-resident  owner  is 
void:  Eapp  v.  Lowry, 30  La.  Ad.  1272. 
A  statutory  provision  that  the  tax- 
deed  is  presumptive  evidence  that 
notices  had  been  served  and  due  pub- 
lication had  before  the  expiration  of 
time  for  redemption  refers  only  to 
the  notices  required  to  be  given  by 
the  sheriff,  and  not  to  the  notice 
which  the  purchaser  is  required  to 
serve  on  the'  person  in  possession, 
etc.:  King  v.  Cooper,  128  N.  G.  347. 
See,  to  the  same  effect,  Gage  v.  Bani, 
141  U.  a  344;  Kepley  v.  Fouke,  187 
111.  162;  Hennessey  v.  Volkening,  30 
Abb.  N.  C.  100,  22  N.  Y.  Supp.  528. 
In  Mississippi  a  conveyance  from  the 


state  has  been  held  to  be  no  evidence 
of  a  tax-title  without  a  showing  that 
there  had  been  a  sale  of  the  land  to 
the  state  for  taxes:  Bennett  v.  Chaf- 
fee, 69  Miss.  279.  In  North  Carolina 
it  has  been  decided  that  a  tax-deed 
to  the  state,  though  treated  as  ancient 
and  as  color  of  title,  is  ineffectual  as 
a  conveyance  and  as  evidence  of 
title,  without  proof  that  the  state,  or 
some  agency  under  it,  had  possession 
of  the  land:  Eastern  Carolina  Land, 
etc.  Co.  v.  State  Board,  101  N.  C.  35. 
Deed  of  "  forfeited  lands  "  in  Minne- 
sota held  not  prima  facie  evidence  of 
title  without  preliminary  proof  ali- 
unde of  authority  from  the  state 
auditor  to  the  county  auditor  to 
make  the  sale  recited  in  the  deed 
Bonham  v.  Weymouth,  39  Minn.  92, 
s  Pillow  v.  Roberts,  13  How.  472 
Williams  v.  Eirtland,  13  Wall.  306, 
310;  De  Treville  v.  Smalls,  98  U.  S. 
517;  Kelley  v.  Sanders,  99  U.  S.  441 
Sperry  v.  McKinley,  99  U.  S.  496 
Marx  v.  Hanthorn,  148  U.  S.   172 
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are  that  the  statutes  take  away  no  substantial  rights ;  they  only 
regulate  the  order  of  proceeding  in  the  legal  tribunals,  in  ex- 
hibiting the  evidence  of  substantial  rights,1  and  they  rest  on  the 
solid  foundation  of  the  supreme  authority  of  the  legislature 
oyer  the  whole  subject  of  evidence;  an  authority  which  is  only 
exceeded  when  the  legislature,  going  beyond  all  bounds,  under- 
takes,* under  the  pretense  of  prescribing  rules  of  evidence,  to 
divest  rights  without  opportunity  for  a  hearing.  In  the  mar- 
ginal note  are  collected  many  cases  bearing  upon  tax-deeds 
which  have  by  statute  been  made  prima  facie  evidence,  or 
Which  contain  recitals  that  the  statute  requires  to  be  taken  as 
true  until  the  contrary  is  shown.2    Reference  is  also  made  in' 


Steedman  v.  Planters'  Bank,  7  Ark. 
424;  Briscoe  v.  Coulter,  18  Ark.  423; 
Butts  v.  Francis,  4  Conn.  424;  Sams 
v.  King,  18  Fla.  557;  Paul  v.  Fries,  18- 
Fla.  573;  Allen  v.  Armstrong,  16  Iowa 
508;   Adams  v.  Beale,  19  Iowa   61; 
Eldridge  v.  Kurhl,  27  Iowa  160;  Clark 
v.  Connor,  28  Iowa  311,  315;  Hurley 
v.  Woodruff,  30  Iowa  260;   Genther 
v.  Fuller,  36  Iowa  604;   Sprague  v. 
Pitt,    McCahon    212;    Freeman    v. 
Thayer,  33  Ma  76;  Orono  v.  Veazie, 
57  Me.  517;  Sibley  v.  Smith,  2  Mich. 
486;  Lacey  v.  Davis, 4  Mich.  140;  Am- 
berg  v.  Rogers,  9  Mich.  332;  Groes- 
beok  v.  Seeley,  13  Mich.  329;  Wright 
v.  Dunham,  13  Mich.  414;  Dawson  v. 
Peter,  119  Mich.  274,  Ray  v.  Murdock, 
36  Miss.  692;   Belcher  v.  Mhoon,  47 
Miss.  613;  Griffin  v.  Dogan,  48  Miss. 
11;  Bell  v.  Coats,  54  Miss.  538;  Vir- 
den  v.  Bowers,  55  Miss.  1 ;  Abbott  v. 
Lindenbower,  42  Mo.  162,  46  Mo.  291; 
Cook  v.  Hackleman,  45  Mo.  317;  Lar- 
son v.  Dickey,  39  Neb.  463;  Hand  v. 
Ballou,  v12  N.  Y.  541;  Forbes  v.  Hal- 
sey,  26  N.  Y.  53;  Johnson  v.  El  wood, 
53  N.  Y.  435;  White  v.  Wheeler,  51 
Hun 573;  Moore  v.  Byrd,  118N.  C.688; 
Peebles  v.  Taylor,  118  N.  C.  688;  Stan- 
berg  v.  Sillon,  13  Ohio  St.  571;  Tur- 
ney  v.  Yeoman,  14  Ohio  207;  Hoff- 
man v.  Bell,  61  Pa.  St.  444;  Smith  v. 
'  Chapman,   10  Grat.   445;    Howe   v. 
Barto,-12  Wash.  627;  State  v.  Whit- 


tlesey, 17  Wash.  447;  Delaplaine  ,  v. 
Cook,  7  Wis.  44;  Lumsden  v.  Cross, 
10  Wis.  282;  Stewart  v.  McSweeney, 
14  Wis.  468;  Whitney  v.  Marshall,  17 
Wis.  174;  Smith  v.  Cleveland,  17 
Wis.  556. 

1A  mere  change  in  the  order  of 
proo  f  in  these  matters  is  within  the 
power  of  the  legislature.  See  Gage 
v.  Caraher,  125  III.  447,  where  a  stat- 
utory provision  that  no  tax-deed 
based  upon  any  proceedings,  the  rec- 
ords of  which  have  been  destroyed, 
shall  be  received  as' prima  facie  evi- 
dence of  the  regularity  of  such  pro- 
ceedings was  held  applicable  to  cases 
where  the  statute  making  tax-deeds  , 
prima  facie  evidence  of  the  regular- 
ity of  precedent  steps  was  in  force 
at  the  time  of  making  the  deeds; 
this  was  held  not  to  be  an  impair 
ment  of  the  obligation  of  contracts. 
2  Little  v.  Herndon,  10  Wall.  26; 
Gage  v.  Kaufman,  133  U.  S.  471; 
Shearer  v.  Corbin,  3  Fed.  Rep.  705; 
Johnston  v.  Sutton,  45  Fed.  Rep. 
296;  Williams  v.  Athens  Lumber  Co., 
62  Fed.  Rep.  558;  Stoudenmire  v. 
Brown,  57  Ala.  481;  Johns  v.  Johns, 
93  Ala.  239;  Thweatt  v.  Black,  30 
Ark.  732;  Scott  v.  Woodruff,  49  Ark. 
266;  Taylor  v.  Van  Meter,  53  Ark. 
204;  Boehm  v.  Porter.  54  Ark.  665; 
Alexander  v.  Bridgford,  59  Ark.  195; 
Wetherbee  v.  Dunn,  32  Cal.  106;  Rol- 
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the  margin  to  decisions  upon  the  evidence  necessary  to  over- 
come the  presumption  of  regularity  which  the  tax-deed  affords, 
and  the  presumptions  which  will  be  made  in  its  support.1  ^It 
has  been  held  that  a  statute  which  has  the  effect  of  raising  a 


lins  v.  Wright,  93  Cal.  395;  Miller  v. 
Miller,  96  CaL  376;  United  States  Seo. 
&  Bond  Co.  v.  Wolfe  (Colo.),  60  Pao. 
Rep.  637;  Mundee  v.  Freeman,  23 
Fla.  529;  Livingston  v.  Hudson,  85 
Ga.  835;  Hilton  v.  Singletary,  107 
Ga.  821 ;  Co-operative  S.  &  L.  Assoc 
v.  Green  (Idaho),  51  Pac.  Rep.  770; 
Elston  v.  Kennicott,  46  111.  187;  Green 
v.  Lightburn,  93  111.  248;  Eagan  v. 
Connolly,  107  111.  458;  Ransom  v. 
Henderson,  114111.  528;  Gage  v.  Car- 
aher,  125111.  447;  Perry  v.  Burton,  126 
111.  599;  Pardridgev.  Hyde  Park,  131 
111.  537;  Gilbreath  v.  Dilday,  152  111. 
207;  Wine  v.  Woods,  109  Ind.  291; 
Scarry  v.  Lewis,  133  Ind.  96;  Burt  v. 
Hasselman,  139  Ind.  196;  Richard  v. 
Carrie,  145  Ind.  49;  Doren  v.  Lupton, 
154  Ind.  396;  Wilson  v.  Carrico,  155 
Ind.  570;  Lore  v.  Welch,  33  Iowa  192; 
American  Exch.  Bank  v.  Crooks,  97 
Iowa  244;  Hobson  v.  Dutton,  9  Kan. 
477;  Smith  v.  Hobbs,  49  Kan.  800; 
Giddens  v.  Mobley,  37  La.  An.  417; 
Stroebel  v.  Seeger,  49  La.  An.  36; 
Cucullu  v.  Brakenridge  Lumber  Co., 
49  La.  An.  445;  Tensas  Delta  Lum- 
bar Co.  v.  Sholars,  105  La.  357; 
Lochte  v.  Austin,  69  Miss.  271;  Pow- 
ell v.  Greenstreet,  95  Mo.  13;  Rath- 
bone  v.  Hooney,  58  N.  Y.  463;  Lamb 
v.  Connolly,  122  N.  Y.  531;  Brown  v. 
Allen,  10  N.  Y.  Supp.  714;  Lee  v. 
Jeddo  Coal  Co.,  84  Pa.  St.  74;  Shell 
v.  Duncan,  31  S.  C.  547;  Bull  v.  Kirk, 
37  S.  C.  395;  Ward  v.  Huggins,  7 
Wash.  617;  Bracka  v.  Fish  (Wash.), 
63  Pac.  Rep.  561;  Bemis  v.  Weege,67 
Wis.  435;  Lombard  v.  White,  76  Wis. 
445;  Hotson  v.  Wetherby,  88  Wis. 
324.  A  tax-deed  held  not  prima  facie 
evidence  of  title  where  it  failed  to 
show  that  the  sale  was  for  taxes 
delinquent:  Sheehy  v.  Hinds,  27 
64 


Minn.  259.  As  to  the  effect  as  evi- 
dence of  a  deed  given  on  a  sale  for 
federal  taxes,  see  Brown  v.  Goodwin, 
75  N.  Y.  409,  citing  Marsh  v.  Brook- 
lyn, 59  N.  Y.  280.  A  statute  declar- 
ing that  tax-deeds  shall  be  prima 
facie  evidence  of  certain  facts  essen- 
tial to  their  validity  does  not  dis- 
pense with  the  necessity  of  alleging 
such  facts  in  a  plea  setting  up  a  tax- 
deed:  Gage  v.  Harbert,  145  I1L  530. 
1  State  Auditor  v.  Jackson  Co.,  65 
Ala.  142;  Scott  v.  Mills,  49  Ark.  266; 
Parr  v.  Matthews,  50  Ark.  390;  Hall 
v.  Caps,  107  Cal.  513;  Waddingham 
v.  Dickson,  17  Cold.  223;  Duggan  v. 
McCullough,  27  Colo.  43;  Mundee  v. 
Freeman,  23  Fla.  529;  Shackelford 
v.  Hooper,  65  Ga.  366;  Taylor  v. 
Wright,  121  111.  455;  Fuller  v.  Arm- 
strong, 53  Iowa  683;  Lathfop  v.  Ir- 
win, 96  Iowa  713;  Barrett  v.  Kevane, 
100  Iowa  653;  Font  v.  Gulf  State  L. 
&  I.  Co.,  47  La.  An.  272;  Silsbee  v. 
Stockle,  44  Mich.  561;  Boyce  v.  Se- 
bring,  66  Mich.  210;  Natipnal  Bank 
v.  Louisville,  N.  O.  &  T.  R  Co.,  72 
Miss.  447;  Mixon  v.  Clevenger,  74 
Miss.  67;  Woodbridge  v.  State,  43 
N.  J.  L.  362;  Colman  v.  Shattuck,  62 
N.  Y.  348;  Parsons  v.  Parker,  80  Hun 
281;"Brentano  v.  Brentano  (Or.),  67 
Pac.  Rep.  922;  Wilson  v.  Cantrell, 
40  S.  C.  114;  Hurd  v.  Brisner,  3 
Wash.  1;  Baer  v.  Choir,  7  Wash.  631; 
Wood  v.  Meyer,  36  Wis.  308;  Hiles 
v.  Cate,  75  Wis.  91.  In  Iowa,  a  tax- 
deed  being  prima  facie  evidence  of 
the  regularity  of  all  proceedings 
prior  to  its  execution,  it  is  presumed, 
in  the  absence  of  a  showing  to  the 
contrary,  that  the  notice  of  the  ex- 
piration of  the  time  to  redeem  was 
served  upon  the  person  in  whose 
name  the  land  was  taxed:  Soukup 
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prima  facie  presumption  in  favor  of  tax-deeds  does  not  apply 
to  a  deed  bearing  upon  its  face  evidence  that  it  is  invalid.1 
And  if  a  deed  on  its  face  shows  an  illegal  sale,  there  can  be  no 
recovery  under  it,  notwithstanding  the  statute  undertakes  to 
preclude  any  defense  against  a  tax-deed  until  it  is  first  shown 
the  taxes  were  paid  or  tendered.2 

That  a  tax-deed  can  be  made  conclusive  evidence  of  title  in 
the  grantee  we  think  is  more  than  doubtful ;  the  attempt  is  a 
plain  violation  of  the  great  principle  of  Magna  Charta  which 
has  been  incorporated  in  our  bills  of  rights,  and  if  successful 
would  in  many  cases  deprive  the  citizen  of  his  property  by 
proceedings  absolutely  without  warrant  of  law  or  of  justice ; 
it  is  not  in  the  power  of  any  American  legislature  to  deprive 
one  of  his  property  by  making  his  adversary's  claim  to  it, 
whatever  that  claim  may  be,  conclusive  of  its  own  validity. 


v.  Union  Inv.  Co.^  84  Iowa  448. 
Where  the  tax-deed  is  evidence  of 
regularity  the  counter  evidence 
should  be  such  as  to  exclude  any 
reasonable  presumption  of  regular- 
ity: Sams  v.  King,  18  Fla.  557.  Com- 
pare Bidleman  v.  Brooks,  28  Cal.  72; 
Rayburn  v.  Kuhl,  10  Iowa  92:  Lacey 
v.  Davis,  4  Mich.  140;  Wright  v. 
Dunham,  13  Mich.  414;  Case  v.  Dean, 
16  Mich.  12;  Hall  v.  Kellogg,  16 
Mich.  139;  Ewart  v.  Davis,  76  Mo. 
129;  Wood  v.  Meyer,  36  Wis.  308.  A 
tax-deed  prima  facie  valid  is  not 
shown  to  be  invalid  without  a  show- 
ing of  facts  which  are  necessarily 
inconsistent  with  legality:  Upton  v. 
Kennedy,  36  Mich.  215;  Wood  v. 
Meyer,  36  Wis.  308.  Where  evidence 
is  produced  to  rebut  the  prima  facie 
character  of  a  tax-deed,  the  party 
holding  under  it  has  the  burden  of 
sustaining  it  by  evidence:  Tensas 
Delta  Land  Co.  v.  Sholars,  105  La. 
357.  But  even  though  the  stat- 
ute making  a  tax-deed  prima  facie 
evidence  of  the  regularity  of  the 
proceedings  casts  on  the  person  at- 
tacking the  deed  the  burden  of 
proof,  yet  the  sheriff's  return  show- 
ing that  two   separate   parcels  of 


land  were  sold  en  masse  is  enough 
to  vitiate  the  deed:  Brentano  v. 
Brentano  (Or.),  67  Pac.  Rep.  922.  As 
to  attacking,  in  Louisiana,  a  deed 
prima  facie  valid,  see  Delarodie  v. 
Hillen,  28  La.  An.  537:  Telle  v.  Fish, 
34  La.  An.  1243;  Gerac  v.  Guilbeau, 
36  La.  An.  843;  Pickett  v.  Southern 
Athletic  Club,  47  La.  An.  1605; 
Welsch  v.  Augusti,  52  La.  An.  1949. 
Such  a  deed  is  defeated  in  that  state 
by  showing  that  the  land  stood  of 
record  in  the  owner's  name  and 
was  assessed  in  another's:  Lague  v. 
Boagni,  32  La.  An.  912;  Guidry  v. 
Broussard,  32  La.  An.  924;  Font  v. 
Gulf  State  L.  &  L  Co.,  47  La.  An. 
272.  Or  by  showing  that  while  the 
deed  purported  to  convey  the  in- 
terest of  a  living  person,  the  tax- 
payer had  in  fact  been  dead  many 
years,  and  that  neither  his  successor 
nor  his  heirs  were  represented  in  the 
sale:  Jackson  v.  Wren,  36  La.  An. 
315. 

i  Ball  v.  Busch,  64  Mich.  336. 

2  Allen  v.  Morse,  72  Ma  502;  Wig- 
gin  v.  Temple,  73  Me.  380.  See,  for 
the  same  principle,  Cooke  v.  Pen- 
nington, 15  S.  C.  185. 
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It  cannot,  therefore,  make  the  tax-deed  conclusive  evidence  of 
the  holder's  title  to  the  land,  or  of  the  jurisdictional  facts  which  , 
would  make  out  title.1    Thus,  notwithstanding  a  statute  under- 
takes to  make  the  deed  conclusive  evidence  except  as  against 


iMarx  v.  Hanthorn,  148  U.  S.  172; 
Kelly  v.  Herrall,  30  Fed.  Rep.  364, 
368;  Marx  v.  Hanthorn,  30  Fed.  Rep. 
579;  Martin  v.  Barbour,  34  Fed.  Rep. 
701;  Tracy  v.  Reed,  38  Fed.  Rep.  69; 
Bannon  v.  Burns,  39  Fed.  Rep.  892; 
Davis  v.  Minge,  56  Ala.  121 ;  Oliver  v. 
Robinson,  58  Ala.  46;  Cairo,  eta  R 
Co.  v.  Parks,  32  Ark.  131;  Radcliffe 
v.  Scruggs,  46  Ark.  96;  Townsend  v. 
Martin,  55  Ark.  192;  Cooper  v.  Free- 
man Lumber  Co.,  61  Ark.  36;  Ramish 
v.  Hartwell,  126  Cal.  443;  Wambole  v. 
Foote,  2  Bak.  1;  Dickerson  v.  Acosta, 
15  Fla.  614;  Maguiar  v.  Henry,  84  Ky. 
1;  Baumgardner  v. -Fowler,  82  Md. 
631;  Taylor  v.  Deveaux,  100  Mich. 
581;  McKinnon  v.  Meston,  104  Mich. 
642;  Dawson  v.  Peter,  119  Mich.  274; 
Roth  v.  Gabbert,  123  Mo.  21,  29; 
Larson  v.  Dickey,  39  Neb.  463;  Rob- 
erts v.  First  Nat.  Bank,  8  N.  D.  504; 
Dever  v.  Cornwell  (N.  D),  86  N.  W. 
227;  Weeks  v.  Merkle,  6  Okl.  714; 
Wilson  v.  Wook  (Okl.),  61  Pac.  Rep. 
1045;  Strode  v.  Washer,  17  Or.  50; 
Simpson  v.  Meyers,  197  Pa.  St.  522; 
Salmer  v.  Lathrop,  10  S.  D.  216; 
Mather  v.  Darst  (S.  D.j,  82  N.  W.  Rep. 
407;  State  v.  Dugan,  105  Tenn.  245; 
Virginia  Coal  Co.  v.  Thomas,  97  Va. 
527.  A  statute  making  a  tax-deed 
conclusive  evidence  of  the  regularity 
and  validity  of  the  prior  proceedings 
in  an  action  by  the  owner  to  recover 
possession  from  the  grantee  in  such 
deed  is  constitutional  only  so  far  as 
it  does  not  preclude  inquiry  as  to 
whether  the  prerequisites  of  a  valid 
sale  necessary  to  vest  a  title  have 
been  complied  with:  Kelley  v.  Her- 
rall, 20  Fed.  Rep.  364,  368.  It  is  be- 
yond the  power  of  the  legislature  to 
cut  off,  other  than  by  statute  of 
limitations,  the  right  to  show  that 


fundamental  defects  existed  in  the 
tax  proceedings  under  which  the 
land  was  forfeited:  Townsend  v. 
Martin,  55  Ark.  192.  The  legislature 
cannot  deny  or  cut  off  a  meritorious 
defense  against  the  purchaser  at  a 
tax-sale:  Townsend  v.  Martin,  55 
Ark.  192;  Cooper  v.  Freeman  Lumber 
Co.,  61  Ark.  36.  A  statute  providing 
that  a  tax-deed  on  a  judicial  sale  for 
taxes  "shall  convey  an  absolute  title 
to  the  land  sold,  and  be  conclusive  evi- 
dence of  title  in  fee  in  the  grantee," 
applies  only  when  the  right  to  give 
the  deed  has  been  shown  by  proof  of 
a  valid  decree:  Taylor  v.  Deveaux, 
100  Mich.  581 ;  McKinnon  v.  Meston, 
104  Mich.  642.  It  is  beyond  legisla- 
tive power  to  transfer  tittle  to  land 
by  declaring  that  void  deeds  shall  be 
valid  conveyances  of  title:  Dever  v. 
Cornwell  (N.  D.),  86  N.  W.  Rep.  227. 
It  is  said  in  general  terms  by  the 
supreme  court  of  Iowa  that  on  any 
jurisdictional  question  the  deed  can- 
not be  made  conclusive:  see  Martin 
v.  Cole,  38  Iowa  141.  It  is  manifest, 
however,  that  this  term  "jurisdic- 
tional "  is  not  employed  in  the  same 
sense  here  as  it  often  is  in  tax-cases — 
a  sense  that  makes  each  necessary 
step  a  jurisdictional  requisite  in  the 
next;  for  in  Iowa  some  of  the  most 
important  proceedings  are  held  to  be 
established  conclusively  by  the  deed. 
Thus,  statutes  in  that  state  are  sus- 
tained which  make  tax-deeds  con- 
clusive evidence  of  regularity  in  the 
listing  and  assessment,  and  that  the 
property  was  regularly  advertised 
and  sold:  Allen  v.  Armstrong,  16 
Iowa  508;  McReady  v.  Sexton,  29 
Iowa  356;  Rima  v.  Cowan,  31  Iowa 
125;  Clark  v.  Thompson,  37  Iowa  536; 
Madson  v.  Sexton,  37  Iowa  562;  Smith 
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actual  fraud  or  prepayment,  it  may  be  shown  that  the  land 
was  exempt  from  taxation;1  a  statute  providing  that  a  tax- 
deed  shall  be  conclusive' evidence  of  the  regularity  of  all  prior 
proceedings  cannot  cure  the  failure  to  complete  the  tax-roll;2 
a  deed  based  upon  a  void  assessment  cannot  be  made  valid  by 
any  recitals  which  it  contains;8  the  legislature  has  not  power 


v.  Eastern,  37  Iowa  584:  Easton  v. 
Perry,  37  Iowa  681;  Robinson  v.  First 
Nat.  Bank,  48  Iowa  354;  Bullis  v. 
Marsh,  56  Iowa  747.  An  Oregon  stat- 
ute making  a  tax-deed  good  in  cer- 
tain oases  was  held  not  to  extend  to 
a  case  where  the  person  taking  the 
deed  had  no  right  to  take  it:  Minter 
v.  Durham,  13  Or.  470.  Where  the 
statute  provides  that  the  tax-deed 
shall  be  conclusive  evidence  of  the 
truth  of  all  the  facts  recited  therein,' 
and  shall  vest  in  the  grantee  an  ab- 
solute title  in  fee-simple,  it  vests  such 
an  estate  in  case  only  that  the  stat- 
ute has  been  complied  with  substan- 
tially; and  every  fact  not  recited  in 
the  deed,  necessary  to  make  out  a 
valid  sale,  must  be  proved  by  one 
who  claims  thereunder:  Steeple  v. 
Downing,  60  Ind.  478;  Langohr  v. 
Smith,  81  Ind.  495;  Farrar  v.  Clark, 
85  Ind.  449;  Keepfer  v.  Force,  86  Ind. 
81.  In  Joslyn  v.  Rockwell,  128  N.  Y. 
334,  it  was  held  that  a  statute  making 
the  tax-deed  "conclusive  evidence," 
after  a  certain  time,  that  the  sale  of 
the  land,  all  proceedings  prior 
thereto,  and  all  notices  required  by 
law  to  be  given  previous  to  the  ex- 
piration of  two  years  allowed  by  law 
to  redeem,  were  regular,  and  regularly 
given,  published,  and  served  accord- 
ing to  the  provisions  of  the  act,  and 
all  laws  in  any  manner  relating 
thereto,  does  not  make  such  deed 
conclusive  evidence  of  a  complete 
title,  but  leaves  open  the  right  to  as- 
sail the  profceedings  for  any  jurisdic- 
tional defect.  In  Lufkin  v.  Galves- 
ton, 73  Tex.  340,  it  was  decided  that 
a  statute  declaring  a  tax-deed  to  be 
conclusive  that  the  land  was  properly 


advertised  for  sale,  and  was  sold  for 
taxes  as  therein  stated,  that  the 
grantee  was  the  purchaser,  and  that 
the  sale  was  conducted  in  the  manner 
prescribed  by  law,  and  further  de- 
claring that  a  person  claiming  ad- 
versely to  the  deed  should  prove 
either  that  the  land  was  not  subject 
to  taxation  or  that  the  taxes  had 
been  paid,  or  that  the  land  had  never 
been  listed  and  assessed,  or  had  been 
redeemed,  etc.,  does  not  preclude  in- 
quiry into  the  validity  of  the  taxes. 

1  Quivey  v.  Lawrence,  1  Idaho  313 
A  tax-deed  of  lands  exempt  from 
taxation  is  void.  Whether  the  right 
of  exemption  has  been  forfeited  can- 
not be  considered  in  a  suit  between 
individuals:  Mackall  v.  Canal  Co., 
94  II.  S.  304. 

2Ne-Ha-Sa-Ne  Park  Assoc,  v.  Lloyd, 
7  App.  Div.  (N.  Y.)  359,  40  N.  Y.  Supp. 
58. 

» Sheets  v.  Paine  (N.  D.),  86  N.  W. 
Rep.  117.  Even  under  a  statute 
making  a  tax-deed  conclusive  evi- 
dence of  the  regularity  of  an  assess- 
ment, evidence  that  an  assessment 
was  void  because  the  property  was 
not  owned  by  the  defendants,  and 
because  the  value  of  all  the  property 
was  fixed  at  a  gross  sum,  was  wrongly 
excluded  in  an  action  to  determine 
the  right  to  realty  claimed  under  a 
tax-deed.  Strode  v.  Washer,  17  Or. 
50.  Although  the  statute  provides 
that  a  tax-deed  shall  be  conclusive 
evidence  that  the  property  was  as- 
sessed, the  taxes  levied,  the  property 
advertised,  and  adjudicated  accord- 
ing to  law,  and  that  all  prerequisites 
were  complied  with,  the  owner  may 
show  that  there  was  in  fact  no  as- 


CH.  XV.] 


SALE    OF    LANDS   FOE   UNPAID   TAXES. 


1013 


to  declare  the  tax-deed  conclusive  evidence  of  notice  to  the 
owners  of  the  sale  of  property  for  delinquent  taxes; '  the  deed 
cannot  be  made  such  conclusive  evidence  of  title  in  fee  as  to 
prevent  showing  that  judicial  proceedings  for  sale  were  void 
for  failure  to  secure  jurisdiction  of  the  owner's  person  by  service 
of  subpoena  as  required  by  statute;2  under  a  statute  making  a 
tax-deed  conclusive  evidence  of  regularity  save  as  to  certain 
specified  matters,  it  may  be  shown  that  the  sale  was  made  after 
the  warrant  had  expired;3  it  is  not. competent  to  make  a  tax- 
deed  conclusive  evidence  that  a  sale  which  was  in  fact  private, 
fraudulent,  and  illegal,  was  public  and  legal,4  or  that  the  de- 
scription of  the  land  sold  was  accurate;5  the  tax-deed  cannot 
be  made  conclusive  evidence  that  the  grantee  named  in  it  was 


sessment:  Jn  re  Lake,  40  La.  An.  142. 
If  an  assessment  never  was  approved 
or  acted  upon  by  the  supervisors,  a 
tax-title  based  thereon  must  fail, 
notwithstanding  the  statute  that  no 
title  shall  be  invalidated  except  on 
proof  of  payment  or  tender  of  the 
legal  tax:  Davis  v.  Vanarsdale,  59 
Miss.  367.  Nor  does  'that  statute  pre- 
clude such  title's  being  attacked  on 
the  ground  that  the  assessment  roll 
in  the  collector's  hands  was  not 
properly  certified  by  the  clerk: 
Gibbs  v.  Dortch,  62  Miss.  671.  It  is 
not  competent  in  Iowa  to  make  the 
tax-deed  conclusive  evidence  of  an 
assessment :  Immegart  v.  Gorgas,  41 
Iowa  439;  Phelps  v.  Meade,  41  Iowa 
470;  Nichols  v.  McGlathery,  43  Iowa 
189;  Easton  v.  Savery,  44  Iowa  654. 
i  Marx  v.  Hanthorn,  148  U.  S.  172. 
A  statute  which  provides  that  a  tax- 
deed  shall  be  conclusive  evidence 
that  the  property  was  duly  adver- 
tised for  sale  is  void  in  so  far  as  it 
seeks  to  validate  a  sale  without  due 
notice:  Roth  v.  Gabbert,  123  Mo.  21. 
A  statute  enacting,  in  substance, 
that  a  sale  of  land  for  taxes  shall  be 
impervious  to  attack  for  any  cause 
whatever  after  the  lapse  of  two 
years  does  not  exclude  the  defense 
that  notice  of  the  sale  was  not  pub- 


lished for  the  full  time  prescribed 
by  the  statute:  Townsend  v.  Martin, 
55  Ark.  192.  Where  the  notice  of 
sale  is  substantially  insufficient  for 
any  reason,  it  matters  not  that  the 
statute  declares  the  deed  shall  be 
conclusive  and  shall  convey  title; 
such  a  statute,  if  upheld,  would 
operate  to  transfer  property  with- 
out due  process  of  law:  Dever  v. 
Cornwell  (N.  D.),  86  N.  W.  Eep.  227. 
In  Urquhart  v.  Wescott,  65  Wis.  135, 
and  Ramsey  v.  Hommel,  68  Wis.  12, 
it  was  held  that  the  limitation  of 
one  year  prescribed  in  the  Wisconsin 
statute  in  favor  of  tax-deeds,  only 
cures  defects  "going  to  the  validity 
of  the  assessment,  and  affecting  the 
groundwork  of  the  tax,"  and  does 
not  cure  defects  in  the  notice  of  sale 
or  proof  of  publication  thereof. 
Mississippi  statute  held  not  to  pre- 
vent the  owner  of  land  sold  for 
faxes  from  suing  to  set  a  tax-deed 
aside  on  the  ground  that  the  tax-col- 
lector failed  to  publish  a  list  of  the 
delinquent  land  as  required  by  law: 
West  v.  Duncan,  42  Fed.  Rep.  430. 

2  Taylor  v.  Deveaux,  100  Mich.  581. 

s  Kelly  v.  Herrall,  20  Fed.  Rep.  364. 

4  Butler  v.  Delano,  42  Iowa  350; 
Thompson  v.  Ware,  43  Iowa  455. 

6  Immegart  v.  Gorgas,  41  Iowa  439. 
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the  tax-sale  purchaser  or'  his  assignee,1  nor  can  such  a  deed, 
even  when  founded  on  a  judgment  sale,  be  conclusive  against 
a  person  who  was  not  a  party  to  the  judgment,  and  who  had 
actually  paid  the  tax ; 2  and,  though  made  conclusive  evidence 
of  the  regularity  of  the  sale,  the  tax-deed  is  not  conclusive  as 
to  the  publication  of  the  statutory  notice  required  to  cut  off 
redemption.3 

But  the  legislature  may  make  tax-deeds  conclusive  evidence 
of  the  correct  performance  of  all  mere  acts  of  routine,  and  of 
acts  in  which  the  public  rather  than  the  taxpayer  was  specially 
concerned;  in  short,  of  everything  except  the  essentials.4    And 


1  Larson  v.  Dickey,  39  Neb.  463. 

2  Mayo  v.  Haynie,  50  Cal.  70. 
3Westbrook   v.  Willey,  47   N.  Y. 

457.  In  Iowa  a  deed  is  not  conclu- 
sive evidence  that  the  notice  of  the 
expiration  of  the  time  in  which  to 
redeem  was  given.  But  where  there 
is  proof  of  notice  and  a  regular  deed, 
the  burden  is  on  a  party  denying  the 
sale's  sufficiency:  Wilson  v.  Crafts, 
56  Iowa  450.  See  Reed  v.  Thompson, 
56  Iowa  455. 

4  See  Morrill  v.  Douglass,  17  Kan. 
291;  Larson  v.' Dickey,  39  Neb.  463; 
Tonawanda  v.  Price  (N.  Y.),  64  N.  E. 
Rep.  191.  The  legislature  may  make 
the  tax-deed  conclusive  evidence  of 
compliance  with  every  requirement 
which  the  legislature  might,  in  the 
original  exercise  of  its  discretion, 
have  dispensed  with,  and  may  vali- 
date retrospectively  the  proceedings 
which  it  might  have  authorized  in 
advance:  Breaux  v.  Negrotto,  43  La. 
An.  426.  The  legislature  can  make 
recitals  in  tax-deeds  conclusive  evi- 
dence of  due  performance  of  tax  pro- 
ceedings within  legislative  control, 
but  not  bf  jurisdictional  matters: 
Roberts  v.  First  Nat.  Bank,  8  N.  D. 
504.  Under  a  statute  making  tax- 
deeds  conclusive  evidence  that  "all 
of  the  prerequisites  of  the  law  were' 
complied  with  by  all  of  the  officers, 
from  the  assessment  up  to  and  in- 
cluding the  execution  and  registry 


of  the  deed  to  said  purchaser,"  cer- 
tain irregularities  in  the  assessment, 
in  not  complying  with  the  special 
requirements  of  the  law  under  which 
it  was  made,  will  be  cured,  the  assess- 
ment having  been  made  by  a  descrip- 
tion sufficient  to  identify  the  prop- 
erty, and  the  owner  not  having  been 
misled:  In  re  Douglass,  41  La.  An. 
765.  And  under  such  a  statute,  where 
a  part  of  the  taxes  for  which  the 
land  was  sold  was  legally  assessed, 
the  sale  will  not  be  rendered  invalid 
because  a  part  was  incorrectly  as- 
sessed: Dibble  v.  Leppert,  47  La.  An. 
792.  In  Missouri,  by  the  statute  ,of 
1872,  tax-deeds  are  conclusive  evi- 
dence that  everything  has  been  done 
the  omission  of  which  would  be  a 
mere  irregularity,  and  prima  facie 
evidence  of  all  else:  see  Raley  v. 
Guinn,  76  Mo. ,  263.  As  to  what  is 
a  mere  irregularity,  see  Phelps  v. 
Meade,  41  Iowa  470.  Under  statutes 
in  Missouri  requiring  property  to  be 
offered  at  public  sale  for  taxes  on  the 
first  Monday  of  October,  unless,  for 
any  cause,  the  sale  cannot  take  place 
on  that  day,  in  which  case  the  sale 
may  be  made  on  the  first  Monday  of 
November,  and  providing  that  the 
tax-deed  shall  be  conclusive  evidence 
that  the  property  was  duly  adver- 
tised and  sold,  a  deed  was  not  void 
because  made  on  the  fourth  day  of 
November,  without  giving  any  rea- 
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by  a  statute  of  limitations  the  tax-deed,  even  though  executed 
prior  to  the  enactment  of  such  statute,  may,  after  a  certain 


son  why  it  was  made  then,  except 
the  statement  that  the  property 
"  could  not  be,  and  was  not,  adver- 
tised on  the  first  Monday  of  October : " 
Roth  v.  Gabbert,  123  Mo.  21.  Under 
the  California  statute  making  the 
tax-collector's  deed  conclusive  evi- 
dence of  the  regularity  of  all  pro- 
ceedings from  the  assessment  to  the 
execution  ,of  the  deed,  it  is  imma- 
terial whether  the  affidavit  of  publi- 
cation filed  by  the  tax-collector  was 
signed  by  him  or  by  the  printer  of 
the  newspaper  as  required  by  law: 
Haaren  v.  High,  97  Cal.  445.  And 
under  the  same  statute  the  mistake 
of  a  tax-collector  in  copying  an  er- 
roneous description  of  the  land  sold 
for  taxes  into  the  book  kept  therefor 
in  his  office  does  "not  impair  the 
rights  of  the  grantee  in  the  tax-deed : 
Klumpke  v.  Baker  (Cal.),  63  Pac.  Rep. 
137.  But  the  "  proceedings  "  of  which 
the  deed  is  conclusive  evidence  are 
not  acts  acquired  to  be  done  by  the 
purchaser  pursuant  to  acquiring  a 
tax -deed,  and  such  deed  is  not  con- 
clusive evidence  that  notice  to  re- 
deem has  been  served  as  required  by 
law:  Reed  v.  Lyon,  96  Cal.  501.  See 
Herrick  v.  Neisz,  16  Wash.  74  In 
Mississippi  it  has  been  held  that  the 
legislature  has  power  to  provide  that 
the  tax-deed  shall  not  be  invalidated 
except  by  proof  of  fraud  or  mistake 
in  the  assessment  or  sale,  or  that  the 
taxes  were  paid:  Griffin  v.  Dogan,  48 
Miss.  11;  Bell  v.  Coats,  54  Miss.  538; 
Virden  v.  Bowers,  55  Miss.  1.  The 
Mississippi  statute  setting  out  the 
grounds  on  which  a  tax-sale  may  be 
impeached  does  not  preclude  the  de- 
fense that  the  sale  is  void  because 
for  taxes  levied  in  aid  of  the  rebellion : 
Boyle  v.  Manion  (Miss.),  22  South.  Rep. 
947.  Under  the  Arkansas  statute  if 
the  tax-deed  recites  that  the  land  sold 


was  assessed  to  non-residents,  the  ob- 
jection that  the  land,  which  was  sold 
as  that  of  non-residents,  was  assessed 
to  residents,  cannot  be  raised  against 
the  deed:  Burgett  v.  Williford,  56 
Ark.  187.  In  Iowa,  if  the  deed  re- 
cites that  the  land  sold  was  offered 
separately,  this  is  conclusive:  Chand- 
ler v.  Keiler,  44  Iowa  371.  Nor,  in 
that  state,  can  the  deed  be  assailed 
on  the  ground  that  the  land  was  bid 
in  by  the  county  treasurer  in  viola- 
tion of  the  statutory  provision  that 
sales  of  land  for  taxes  to  any  county 
treasurer  or  clerk  "shall  be  void|:  " 
Waggoner  v.  Mann,  83  Iowa  73. 
Under  the  West  Virginia  statute  pro- 
viding that  a  tax-deed  shall  be  valid 
"notwithstanding  any  irregularity 
in  the  proceedings  under  which  the 
grantee  claims  title,  unless  such  ir- 
regularity appear  on  the  face  of  the 
proceedings,"  parol  evidence  is  not 
admissible  to  uphold  or  invalidate  a 
tax-deed,  and  it  must  be  determined 
from  tne  proceedings  of  record  on 
which  the  deed  is  founded,  and  upon 
the  face  of  the  deed  itself,  whether 
the  deed  is  valid:  Williamson  v.  Rus- 
sell, 18  W.  Va.  612;  McCallister  v. 
Cottrille,  24  W.  Va.  173;  McClain  v. 
Batton,  50  W.  Va.  121.  Contradictory 
entries  on  the  treasurer's  sales  book 
as  to  whether  or  not  there  were 
adjourned  sales  are  insufficient  to 
impeach  the  recitals  of  a  treasurer's 
deed  that  such  adjourned  sales  were 
held:  Lee  v.  Newland,  164  Pa.  St. 360. 
It  seems  that  in  Louisiana  a  tax-deed 
cannot  be  attacked  collaterally: 
Lannes  v.  Workingmen's  Bank,  29 
La.  An.  112;  Jurey  v.  Allison,  30  La. 
An.  1234;  Stille  v.  Schull,  41  La.  An. 
816.  In  Michigan  a  tax-deed  upon  a 
judicial  sale  for  taxes  cannot  be  at- 
tacked collaterally  because  the  lands 
it  covers,  being  held  by  the  state  by 
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period,  be  made  conclusive  evidence.1  Statutes  undertaking  to 
prescribe  conclusive  rules  are  not,  however,  to  be  extended  by 
construction.2  - 

It  is  generally  held  that  the  holder  of  a  tax-deed  is  precluded 
from  introducing  evidence  to  contradict  its  recitals ; 3  and  where 
a  tax-deed  is,  under  the  statute,  conclusive  evidence  of  the 
truth  of  the  facts  which  it  recites,  if  the  recitals  render  it  void 
on  its  face  they  nevertheless  bind  one  who  claims  under  it.4 


virtue  of  tax-bids,  were  erroneously 
included  in  the  petition  for  sale: 
Peninsular  Savings  Bank  v.  Ward, 
118  Mich.  87.  The  deed  may,  how- 
ever, be  attacked  by  showing  that 
the  decree  did  not  adjudge  any  sum 
of  money  against  the  land:  Case  v. 
Skinner,  121  Mich.  206.  Or  by  show- 
ing a  certificate  of  error  from  the 
auditor-general:  Wood  v.  Bigelow, 
115  Mich.  123. 

1  See  Turner  v.  New  York,  168  U.  S. 
90;  Saranac  L.  etc.  Co.  v.  Comptrol- 
ler, 177  U.  S.  318;  People  v.  Turner, 
145  N.  Y.  451:  Meigs  v.  Roberts,  162 
N.  Y.  371.  After  the  statute  of  lim- 
itations has  run  in  favor  of  a  tax- 
deed,  irregularities  of  assessment 
cannot  be  considered  as  affecting  the 
validity  of  the  deed:  Harris  v.  Cur- 
ran,  32  Kan.  580.  In  Mississippi  a 
statute  making  a  tax-deed  conclusive 
after  five  years  was  held  valid,  at 
least  to  the  extent  of  precluding  the 
raising  of  any  question  of  the  offi- 
cer's failure  to  give  bond:  Powers  v. 
Penny,  59  Miss.  5.  A  duly  recorded 
tax-deed  of  lands  in  Wisconsin  is 
conclusive  evidence  of  title  in 'the 
grantee  after  the  lapse  of  the  statu- 
tory period  of  limitations;  the  land 
being  unoccupied,  but  constructively 
in  the  possession  of  the  grantee  in 
the  tax-deed:  Geekie  v.  Kirby,  etc. 
Co.,  106  U.  S.  379;  Coleman  v.  Lum- 
ber Co.,  30  Fed.  Eep.  317;  Bronson 
v.  St.  Croix,  etc.  Co.,  44  Minn.  348; 
Sprecker  v.  Wakeley,  11  Wis.  432; 
Hill  v.  Kricks,  11  Wis.  442;  Knox  v. 
Cleveland,  13  Wis.  245:  Stewart  v. 


McSweeney,  14  Wis.  468;  Dean  v. 
Earley,  15  Wis.  100;  Parish  v.  Eager, 
15  Wis.  532;  Whitney  v.  Marshall,  17 
Wis.  174;  Smith  v.  Cleveland,  17  Wis. 
556;  Gunnison  v.  Hoehne,  18  Wis.  268: 
Lindsay  v.  Fay,  28  Wis.  177;  Cutler 
v.  Hurlbut,  29  Wis.  152;  Lawrence  v. 
Kinney,  32  Wis.  281;  Austin  v.  Holt, 
32  Wis.  478;  Oconto  County  v.  Jer- 
rard,  46  Wis.  317;  Milledge  v.  Cole- 
man, 47  Wis.  184;  Hiles  v.  La  Flesh, 
59  Wis.  465;  Baldwin  v.  Ely,  66  Wis. 
171;  Finn  v.  Wisconsin  River  L.  Co., 
72  Wis.  546;  Lombard  v.  White,  76 
Wis.  445;  St.  Croix,  etc.  Lumber  Co. 
v.  Ritchie,  73  Wis.  409. 
2  Upton  v.  Kennedy,  36  Mich.  215. 
'Hanenkratt  v.  Hamil  (Okl.),  61 
Pac.  Rep.  1050.  One  who  claims 
under  a  tax-deed  is  concluded  by  its 
recitals  as  to  the  person  to  whom  the 
land  was  assessed:  Grimm  v.  O'Con- 
nell,  54  Cal.  522;  Brady  v.  Dowden, 
59  Cal.  51.  Compare  Hickman  v. 
Kempner,  35  Ark.  505.  A  tax-deed 
held  conclusive  upon  the  purchaser 
claiming  under  it  as  to  the  facts  re- 
lating to  the  sale  therein  stated: 
Eustis  v.  Henrietta,  91  Tex.  325.  The  x 
holder  of  an  invalid  tax-deed  cannot 
aid  it  by  introducing  in  evidence  the 
delinquent  assessments:  Greenwood 
v.  Adams,  80  Cal.  74 

4  See  Salmer  v.  Lathrop.  10  S.  D. 
216,  where  the  tax-deed  recited  that 
the  sale  was  made  at  a  time  when  it 
could  not  legally  be  made,  and  where 
two  lots  required  to  be  assessed  sepa- 
rately were  sold  as  one  parcel. 
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One  who  purchases  land  at  a  sale  for  delinquent  taxes  while 
a  statute  making  the  tax-deed  conclusive  evidence  of  the  regu- 
larity of  the  prior  proceedings  is  in  force,  acquires,  it  has  been 
held,  contract  rights  which  are  not  to  be  impaired  by  a  subse- 
quent enactment  making  the  deed  prima  facie  evidence  only.1 

A  tax-deed  should  have  the  statutory  effect  as  evidence,  even 
though  taken  out  pending  litigation.2 

It  should  be  stated  here  that  statutes  giving  a  peculiar  effect 
to  conveyances  on  sales  made  for  taxes,  unless  in  express  terms 
declared  applicable  to  cases  of  local  and  special  assessments, 
such  as  those  for  paving  streets,  etc.,  do  not  apply  to  them  at 
all,  and  the  purchaser,  under  proceedings  of  that  nature,  will 
be  compelled  to  rely  upon  the  common-law  rule,  and  prove 
regularity.3 

Defective  title;  purchaser's  lien.  It  has  been  shown  that 
the  rule  of  caveat  emptor  applies  to  tax-purchases.4  The  pur- 
chaser at  a  tax-sale  will  therefore  lose  what  he  has  paid  if  his 
deed  is  subject  to  fatal  infirmity.5  This  is  the  rule  unless  the 
statute  recognizes  an  equity  in  him  and  provides  for  it.  Some- 
times the  statute  does  this  by  providing  that  his  money  be  re- 
funded from  the  public  treasury.6    Unless  legislation  in  terms 

1  Marx  v.  Hanthorn,  30  Fed.  Rep.  provements,  and  for  enforcing  pay- 
579,  148  U.  S.  172.  See  Strode  v.  ment  therefor,  does  not  provide  that 
Washer,  17  Or.  50;  Harris  v.  Earsch,  the  tax-deed  of  land  sold  for  non- 
29  Or.  562.  Where  a  tax-sale  has  payment  of  an  assessment  shall  be 
been  had  under  a  statute  declaring  prima  facie  evidence  of  the  regu- 
a  tax-deed  to  be  conclusive  evidence  larity  of  the  proceedings,  title  under 
of  the  regularity  of  all  the  proceed-  the  tax-deed  cannot  be  established 
ings  up  to  the  execution  of  the  deed,  without  proof  of  compliance  with 
the  application  to  such  sale  of  a  sub-  every  requirement  of  the  charter: 
sequent  statute  requiring  the  holder  Bays  v.  Trulaon,  25  Or.  109.  Tax-deed 
of  a  tax-sale  certificate  to  give  notice  for  non-payment  of  special  assess- 
of  his  application  for  a  deed  at  least  meuts  held  not  prima  fade  evidence 
sixty  days  prior  to  the  expiration  of  of  the  validity  of  steps  prior  to  its 
the  time  for  redemption  does  not  issue:  Haines  v.  Young  (Cal.),  64  Pac. 
impair  the  obligation  of  contracts:  Rep.  1079.  Under  Colorado  statutes 
Herrick  v.  Neisz,  16  Wash.  74.  tax-deed  held  prima  facie  evidence 

2  Hart  v.  Smith,  44  Wis.  213.  of  the  legality  of  the  assessment: 
3Bucknall   v.    Story,  36   Cal.  67;    United  States  Security,  etc.  Co.  v. 

Stierlin  v.  Daley,  37  Mo.  483;  Sharp  Wolfe,  27  Colo.  218. 

v.  Speir,  4  Hill  76;  Glass  v.  White,  5  *  Ante,  p.  920. 

Sneed  475;  Kelly  v.  Medlin,  26  Tex.  6  Ante,  p.  920. 

48.    Where  a  city  charter,  in  provid-  6  Ante,  pp.  921, 922;  Hurd  v.  Ham- 

ing  for   assessments  for   local  im-  ill,  10    Colo.    174;   McWhinney    v. 
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gives  it,  the  purchaser  will  have  no  lien  upon  the  land  for  the 
sum  paid  on  the  purchase.'  But  in  some  states  this  is  provided 
for,  either  generally  or  for  particular  cases.2  That  there  is 
a  limit  to  the  power  to  give  such  a  lien  will  be  understood  on 
a  perusal  of  the  chapter  respecting  the  cure  of  defects  in  tax- 
proceedings.     It  was  there  shown  that  if  a  tax  was  merely 


Logansport,  132  Ind.  9;.  State  v. 
JHouston,  39  La.  An.  33;  Flint  v. 
County  Com'rs,  43  Kan.  656;  German- 
American  Bank  v.  White,  38  Minn. 
471;  Easton  v.  Hayes,  38  Minn.  463; 
Eastern  v.  Schofield,  66  Minn.  42!5; 
White  v.  Brooklyn,  122  N.  Y.  53; 
Budge  v.  Grand  Porks,  1  N.  D.  309; 
Roberts  v.  First  Nat.  Bank,  8  N.  D. 
304;  Clapp  v.  Pinegrove  T'p,  138  Pa. 
St.  35;  Bid  well  v.  Tacoma  (Wash.),  67 
Pao.  Rep.  259;  Grove  v.  Tacoma 
(Wash.),  67  Pac.  Rep.  261;  Pier  v. 
Oneida  County,  93  Wis.  463. 

1  Croskery  v.  Busch,  116  Mich.  288; 
Blackwell  v.  First  Nat.  Bank  (N.  M.), 
63  Pac.  Rep.  43.  The  latter  case 
holds  that  the  act  giving  this  lien 
cannot  be  retroactive.  It  was  held 
in  Greenwood  v.  Adams,  80  Cal.  74, 
that  the  holder  of  an  invalid  tax- 
deed  could  not  claim,  either  in  law 
or  in  equity,  that  his  purchase  vested 
the  state's  lien  in  him. 

2  In  Arkansas,  where  the  statute 
gave  a  lien  and  also  made  the  "pro- 
prietor" personally  liable,  it  was 
held  that  the  proprietor  intended 
was  the  person  on  whose  default  the 
land  was  sold,  but  that  the  land  it- 
self, even  in  a  subsequent  owner's 
hands,  was  subject  to  the  lien :  Hunt 
v.  Curry,  37  Ark.  100.  Under  the  Ar- 
kansas statute  a  purchaser  at  a  tax- 
sale  that  is  invalid  for  insufficient  de- 
scription of  the  land  sold  must  show 
what  land  was  sold  to  him  in  order  to 
charge  the  owner  with  such  taxes; 
and  evidence  that  the  tract  sold  was 
only  land  claimed  by  such  owner  in 
the  legal  subdivision  of  which  it  was 
a  part,  is  insufficient:  Hershy  v. 
Thompson,  50  Ark.  484.     In  Arkan- 


sas, where  a  tax-deed  has  been  de- 
clared invalid,  the  purchaser's  cause 
of  action  to  foreclose  his  lien  for 
taxes,  penalty,  and  costs  begins  to 
run  from  the  time  of  the  adjudi- 
cation of  invalidity,  not  from  the 
date  of  sale,  or  from  the  expiration 
of  the  period  of  redemption,  and  the 
purchaser  has  not,  under  the  statute, 
a  right  of  action  for  reimbursement 
until  the  sale  at  which  he  bought 
shall  prove  invalid,  that  is,  until  a 
court  of  competent  jurisdiction  shall 
pronounce  the  title  bad:  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Alexander,  49 
Ark.  190.  As  to  the  purchaser's 
right  to  reimbursement,  see,  also, 
Wright  v.  Graham,  42  Ark.  140; 
Boehm  v.  Porter,  54  Ark.  665;  Greg- 
ory v.  Bartlett,  55  Ark.  30.  Personal 
judgment  against  railroad:  St.  Louis, 
etc.  R.  Co.  v.  Alexander,  supra.  In 
Indiana  a  lien  is  given  where  the 
tax-title  fails  by  reason  of  imperfect 
description:  Cooper  v.  Jackson,  71 
Ind.  244;  Sloan  v.  Sewell,  81  Ind. 
180;  Parser  v.  Goddard,  81  Ind.  294; 
Peckham  v.  Millikan,  99  Ind.  352; 
Scott  v.  Millikan,  104  Ind."  75;  State 
v.  Casteel,  110  Ind.  174;  Travelers' 
Ins.  Co.  v.  Martin,  131  Ind.  155.  But 
not  unless  the  land  is  sufficiently 
identified:  Sharpe  v.  Dill  man,  77 
Ind.  280;  Ford  v.  Kolb,  84' Ind.  198. 
Under  the  earlier  law  in  Indiana  the 
purchaser  had  no  lien  for  what  he 
paid  at  a  sale  that  was  void:  Nalt- 
ner  v.  Blake,  56  Ind.  127.  But  under 
the  present  statute  in  that  state  a 
tax-sale,  though  ineffectual  to  carry 
title,  will  carry  to  the  purchaser  the 
state's  lien  for  taxes, 'interest,  and 
penalty,  in  all  cases  except  where 
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irregular,  either  in  its  assessment  or  levy,  or  in  the  steps  taken 
for  its  enforcement,  it  was  competent  for  the  legislature  to 
provide  for  a  re-assessment  in  a  subsequent  year,  while  if  it 


the  land  was  not  subject  to  taxa- 
tion, where  the  taxes  were  paid  be- 
fore the  sale,  and  where  the  descrip- 
tion is  insufficient  to  identify  the 
land,  or  where  the  sale  was  unau- 
thorized: Morrison  v.  Jacoby,  114 
Ind.  84;  Scarry  v.  Lewis,  133  Ind.  96. 
And,  except  in  the  cases  specified,  a 
tax-sale,  though  in  violation  of  man- 
datory provisions  of  the  statute, 
vests  in  the  purchaser  the  title  of 
the  state:  Scarry  v.  Lewis,  supra. 
A  person  resisting  the  enforcement 
of  the  lien  on  account  of  the  inva- 
lidity of  the  tax-deed  must  show  the 
existence  of  one  of  said  causes  to 
defeat  the  presumption  of  the  trans- 
fer of  the  lien  to  the  grantee  in  the 
deed:  Cole  v.  Gray,  139  Ind.  396.  It 
is  immaterial  to  the  lien  that  the 
tax  should  have  been  collected  of 
personalty:  Sloan  v.  Sewell,  81  Ind. 
180;  Barton  v.  McWhinney,  85  Ind. 
481.  See  McWhinney  v.  Brinker,  64 
Ind.  360.  If  the  purchaser  at  a  sale 
for  state  and  county  taxes  subse- 
quently pays  a  city  tax  he  may  in- 
clude the  latter  tax  in  his  lien:  Mil- 
likan  v.  Ham,  104  Ind.  498;  Jones  v. 
Foley,  121  Ind.  180.  If,  where  a 
tract  of  seventeen  acres  has  been 
taxed  with  an  entire  eighty-acre 
tract,  judgment  for  its  possession  is 
recovered  against  the  tax-sale  pur- 
chaser, the  burden  is  on  him,  when 
seeking  to  establish  a  lien  for  the 
taxes,  to  show  that  there  were  taxes 
due  upon  the  particular  tract: 
Grigsby  v.  Akin,  128  Ind.  591.  Where 
part  of  one's  land  is  sold  to  pay  taxes 
which,  before  the  sale,  were  a  lien 
on  all  of  his  realty,  the  lien  trans- 
ferred to  the  purchaser,  if  his  tax- 
deed  turns  out  to  be  invalid,  affects 
the  part  purchased  by  him  without 
regard  to  what  property  of  the  owner 


the  taxes  were  assessed  upon,  and  a 
person  who  takes  a  mortgage  from  the 
original  owner  upon  such  such  part 
after,  and  with  constructive  notice  of, 
the  sale,  is  not  entitled  to  have  such 
part  declared  free,  and  the  lien 
transferred  to  the  part  on  which  the 
taxes  were  assessed  originally:  Lud- 
low v.  Ludlow,  109  Ind.  199.  As  to 
how  the  right  to  reimbursement 
may  be  affected  by  subsequent  trans- 
fers of  title,  see  Forey  v.  Bigelow,  56 
Ind.  381.  The  lien  may  be  enforced 
though  the  land  was  assessed  in  the 
wrong  name:  Jenkins  v.  Rice,  84 
Ind.  342.  On  the  death  of  the  tax- 
sale  purchaser  the  lien  passes  to  his 
heir:  Stephenson  v.  Martin,  84  Ind. 
160.  The  mere  payment  of  taxes  on 
another  person's  land  does  not  en- 
title the  party  paying  to  a  lien: 
Sohn  v.  Wood,  75  Ind.  17.  But  the 
purchaser  of  land  at  an  execution 
sale  is  not,  when  he  redeems  land 
from  sale  for  taxes,  a  volunteer  who 
may  not  enforce  a  lien  for  the 
amount  paid:  Harlan  v.  Jones,  104 
Ind.  167.  As  to  what  the  purchas- 
er's lien  in  Indiana  may  be  made 
to  include,  see  Flinn  v.  Parsons,  60 
Ind.  573;  Duke  v.  Brown,  65  Ind.  25; 
Hasbrook  v.  Schooley,  74  Ind.  51;  Lo- 
gansport  v.  Case,  124  Ind.  254;  Stalcup 
v.  Dixon,  136  Ind.  9.  This  lien  may,  in 
Indiana,  be  foreclosed  in  an  action 
to  quiet  title  or  to  recover  posses- 
sion: Jenkins  v.  Rice,  84  Ind.  342; 
Barton  v.  McWhinney,  85  Ind.  481; 
Jones  v.  Foley,  121  Ind.  180.  Or  the 
tax-sale  purchaser  may  establish  it 
by  his  answer  in  a  suit  brought 
against  him  to  quiet  title:  Reed  v. 
Earhart,  88  Ind.  159.  As  to  limita- 
tion of  suit  to  enforce  the  lien  in 
Indiana,  see  Brown  v.  Fodder,-  81 
Ind.  491;  Bowen  v.  Striker,  87  Ind. 
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was  illegal,  the  power  to  re-assess  would  be  wanting.  This 
principle  is  applicable  here,  and  whenever  the  state  would 
have  power  to  re-assess,  it  may  more  directly,  if  the  land  has 


317;  Montgomery  v.  Aydelotte,  95 
Ind.  144.  As  to  the  lien  in  Iowa, 
the  right  of  the  tax-sale  purchaser 
to  reimbursement,  and  his  personal 
remedy  against  the  owner,  see  Claus- 
sen  v.  Rayburn,  14  Iowa  136;  Orr  v. 
Travacier,  21  Iowa  68;  Light  v. 
West,  43  Iowa  138;  Kennedy  v. 
Bigelow,  43  Iowa  74;  Besore  v.  Dosh, 
43  Iowa  211;  Sexton  v.  Henderson, 
45  Iowa  160;  Miller  v.  Corbin,  46 
Iowa  150;  Springer  v.  Bartle,  46 
Iowa  688;  Thompson  v.  Savage,  47 
Iowa  522;  Garrigan  v.  Knight,  47 
Iowa  525;  Sheppard  v.  Clark,  58 
Iowa  371 ;  Harber  v.  Sexton,  66  Iowa 
211;  Barke  v.  Early,  72  Iowa  273; 
Buck  v.  Holt,  74  Iowa  294;  Hunter 
v.  Early,  75  Iowa  769.  No  lien  in 
Iowa  where  the  tax-sale  is  void: 
Smith  v.  Biackiston,  82  Iowa  240; 
Brown  v.  Poole,  85  Iowa  412.  And 
in  the  tax-sale  purchaser's  suit  to 
quiet  title  a  lien  cannot  be  declared 
for  him  if  the  land  sold  is  insuffi- 
ciently described:  Hintrager  v. 
Nightingale,  36  Fed.  Eep.  847.  In 
Kansas  a  defeated  tax-title  pur- 
chaser is  entitled  to  a  lien  for  the 
taxes  .paid,  interest,  costs,  etc.;  and 
this,  though  his  deed  is  void  on  its 
face:  Stetson  v.  Freeman,  36  Kan. 
608;  Jackson  v.  Challis,  41  Kan.  247; 
Auld  v.  McAllaster,  43  Kan.  162; 
Polenqueen  v.  McAllister  (Kan.),  67 
Pac.  Rep.  826.  See  Krutz  v.  Chand- 
ler, 32  Kan.  659.  But  the  right  to  a 
lien  for  the  taxes  recited  in  a  tax- 
deed  is  barred  by  the  statute  of  lim- 
itations where  it  appears  that  the 
land  was  not  taken  possession  of 
under  the  deed  until  more  than  fif- 
teen years  after  the  deed  was  re- 
corded: Douglass  v.  Boyle,  42  Kan, 
392.  The  lien  may  be  established 
in  an  action  of  ejectment  in  which 


the  holder  of  the~  tax-title  fails  to 
recover:  Fairbanks  v.  Williams,  24 
Kan.  16;  Arn  v.  Hoppin,  25  Kan. 
707;  Russell'  v.  Hudson,  28  Kan. 
99.  But  not  in  a  suit  to  quiet  title, 
the  statute  giving  other  relief  in 
that  case:  Corbin  v.  Young,  24  Kan. 
198.  See,  further,  Saline  County 
Com'rs  v.  Geis,  22  Kan.  281;  Lincoln 
County  Com'rs  v.  Faulkner,  27  Kan. 
164;  Richards  v.  Wyandotte  County 
Com'rs,  28  Kan.  326.  A  defeated 
tax-deed  holder  cannot,  in  Kansas, 
have  a  personal  judgment  against 
the  owner  for  the  taxes  paid:  Pol- 
enqueen v.  McAllister  (Kan.),  67 
Pac.  Rep.  826.  A  purchaser  at  a 
void  tax-sale  is  en  titled  in  Kentucky 
to  a  lien  by  substitution  for  the  price 
paid  to  the  extent  that  it  repre- 
sented taxes  which  were  a  lien 
on  the  land  sold;  and  where  the 
land  was  assessed  in  the  name  of  the 
holder  of  the  legal  title,  the  owner, 
when  the  sale  has  been  declared 
void  because  taxes  for  which  no 
levy  had  been  made  were  included, 
cannot  deny  the  purchaser's  right 
to  a  lien  for  the  full  amount  of  the 
remaining  taxes  because  of  an  error 
as  to  the  quantity  of  the  land: 
Fish  v.  Genett  (Ky.),  56  S.  W.  Rep. 
813.  As  to  the  right  to  reimburse- 
ment in  Louisiana,  see  Fix  v.  Dierk- 
er's  Succession,  30  La.  An.  175;  Per- 
son v.  O'Neal,  33  La.  An.  228;  Shan- 
non v.  Lane,  33  La.  An.  489;  Daven- 
port v.  Knox,  34  La.  An.  409;  Hick- 
man v.  Dawson,  35  La,  An.  1086.  As 
to  the  lien  in  Maine,  see  Whitmore 
v.  Learned,  70  Me.  276.  In  Michi- 
gan the  statutory  provision  for  a 
lien  includes  those  who  have  pur- 
chased from  the  state  lands  bid  in 
by  the  latter  for  taxes:  Tillotson  v. 
Saginaw  Circuit   Judge,    97   Mich. 
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been  sold  for  the  irregular  tax,  reach  the  same  end  by  giving 
the  purchaser  a  lien  on  the  land  for  the  sum  justly  payable. 


585.  A  tax-sale  purchaser  who  took 
possession  of  the  land  without  giv- 
ing the  statutory  notice  to  party  in 
interest  could  not,  on  vacation  of 
the  decree  under  which  he  bought, 
recover  the  purchase  price,  or  the 
amount  of  taxes  subsequently  paid: 
Corrigan  v.  Hinkley,  125  Mich.  135. 
The  lien  in  Michigan  must  be  en- 
forced in  chancery  after  a  judgment 
has  been  rendered  in  ejectment 
against  the  holder  of  the  tax-title: 
Weimer  v.  Porter,  42  Mich.  569;  Ells- 
worth v.  Freeman,  43  Mich.  488; 
Nester  v.  Busch,  64  Mich.  657;  Til- 
lotson  v.  Saginaw  Circuit  Judge,  97 
Mich.  585.  The  first  two  of  these 
cases  hold  that  in  the  proceeding  to 
enforce  the  lien  the  mere  receipt 
does  not  prove  the  payment  of  the 
taxes;  and  the  last  holds  the  stat- 
ute of  limitations  inapplicable.  The 
right  to  the  lien  will  be  cut  off  by 
subsequent  tax-sales  to  others:  Rob- 
bins  v.  Barron,  32  Mich.  36,  33  Mich. 
124  And  where  two  persons  hold 
invalid  tax -titles  on  the  same  land, 
the  prior  holder's  claim  for  reim- 
bursement will  be  subordinate  to 
the  lien  of  the  holder  of  the  subse- 
quent deed:  Bobbins  v.  Barron,  34 
Mich.  517.  Under  the  Michigan 
statute  of  1899,  taxes  earned  by  an 
invalid  tax-sale  do  not  "  remain  "  a 
lien  on  the  land  so  as  to  entitle  the 
purchaser  at  a  subsequent  sale  to 
have  his  deed  canceled  and  the 
money  refunded:  O'Connor  v.  Au- 
ditor-General (Mich.),  86  N.  W.  Rep. 
1023.  In  Minnesota  no  lien  passes 
to  the  purchaser  at  a  tax-sale  which 
is  void  because  of  illegal  levy  and 
assessment:  Barber  v,  Evans,  27 
Minn.  92:  Burdick  v.  Graham,  38 
Minn.  482.  As  to  the  lien  in  that 
state  for  taxes  paid  by  the  tax-sale 
purchaser  after  the  sale,  see  Sprague 


v.  Roverud,  34  Minn.  75;  Taylor  v. 
Slingerland,  39  Minn.  470:  Pfefferle 
v.  Wieland,  55  Minn.  202,  60  Minii. 
328;  Lewis  Co.  v.  Knowlton  (Minn.), 
86  N.  W.  Rep.  875.  Receipt  held  evi- 
dence of  the  payment,  but  not  of  the 
existence,  of  such  subsequent  tax: 
Brown  v.  Corbin,  40  Minn.  508.  It 
was  held  in  Webb  v.  Bidwell,  15 
Minn.  479,  that  where  the  statute 
makes  provision  for  proceedings  to 
enforce  a  lien  for  the  taxes  when 
the  tax-deed  proves  defective,  these 
must  be  followed  as  the  sole  remedy. 
In  Mississippi,  where  the  title  proves 
defective  the  purchaser  may  charge 
the  land  in  equity  with  the  amount 
paid:  Meeks  v.  Whatley,  48  Miss. 
337;  Ingersoll  v.  -Jeffords,  55  Miss. . 
37;  Cogburn  v.  Hunt,  56  Miss.  718, 
.57  Miss.  681.  And  the  purchaser  has 
a  lien  if  the  taxes  were  due,  even 
though  the  sale  was  invalid,  or  was 
based  on  an  invalid  levy  or  assess- 
ment: Kaiser  v.  Harris,,  63  Miss. 
590;  Capital  State  Bank  v.  Lewis, 

64  Mich.  727.  Where  part  of  the  tax 
for  which  the  land  was  sold  was 
illegal,  the  sale  being  void  the  pur- 
chaser's lien  was  for  the  amount 
paid,  the  subsequent  taxes,  interest, 
and  damages:  Peterson  v. Kittredge, 

65  Miss.  33.  In  a  suit  against  a  tax- 
title  holder  to  quiet  title,  the  defend- 
ant's claim  to  reimbursement  for  the 
price  paid  at  the  sale  and  for  taxes 
paid  subsequently  should  be  asserted 
by  cross-bill:  Preston  v.  Banks,  71 
Miss.  601.  The  lien  given  by  the 
Missouri  statute  for  the  amount  paid 
at  a  tax-sale  is  not  affected  by  irreg- 
ularity in  the  proceedings:  White  v. 
Shell,  84  Mo.  569.  And  such  lien  in- 
cludes redemption  money  and  inter- 
est: Alen  v.  Buckley,  94  Mo.  158.  In 
Nebraska,  if  the  levy  of  a  tax  is 
valid,  the  purchaser,  whether  an  in- 
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But  if  the  tax  was  vicious  in  its  inception  there  can  be  no  lien,1 
a'nd  the  same  is  true  if  by  law  the  land  was  exempt  from  tax- 
ation.2 The  lien,  when  it  exists,  is  a  creature  of  the  statute, 
and  is  governed  and  limited  by  it. 


dividual  or  a  county,  at  an  irregular 
or  even  a  void  tax-sale,  is  subrogated 
to  the  rights  of  the  public,  and  has 
a  lien  not  only  for  the  taxes  paid  at 
the  sale  but  also  for  prior  and  subse- 
quent taxes  paid  by  him,  with  inter- 
est: see  Peet  v.  O'Brien,  5  Neb.  360; 
Pettit  v.  Black,  8  Neb.  53j  Miller  v. 
Hurford,  11  Neb.  377;  Covell  v. 
Toung,  11  Neb.  510;  Sullivan  v.  Mer- 
riam, 13  Neb.  157;  Reed  v.  Mer- 
riam, 15  Neb.  323;  Bryant  v.  Esta- 
brook,  16  Neb.  217;  Schoenheit  v. 
Nelson,  16  Neb.  235;  Holmes  v.  An- 
drews, 16. Neb.  296;  Otoe  County  v. 
Brown,  16  Neb.  394;  McClure  y.  War- 
ner, 16  Neb.  447;  Merriam  v.  Hem- 
pie,  17  Neb.  345;  Dillon  v.  Merriam, 
22  Neb.  151 ;  Merriam  v.  Eauen,  23 
Neb.  217;  Roads  v. ,  Estabrook,  35 
Neb.  297;  Adams  v.  Osgood,  42  Neb. 
450;  Weston  v.  Meyers,  45  Neb.  95; 
Frank  v.  Scoville,  48  Neb.  169;  John- 
son v.  Finley,  54  Neb.  733;  Medland 
v.  Connell,  57  Neb.  10;  Sanford  v. 
Moore,  58  Neb.  654;  Merrill  v.  Ijams, 
58  Neb.  706;  Grant  v.  Bartholemew, 
58  Neb.  839:  Medland  v.  Linton,  «0 
Neb.  249;  Adams  v.  Osgood,  60  Neb. 
779;  John  v.  Connell  (Neb.),  85  N. 
W.  Rep.  82;  Carman  v,  Harris  (Neb.), 
85  N.  W.  Rep.  848^  Green  v.  Hellman 
(Neb.),  90  N.  W.  Rep.  913.  The  right 
to  foreclose  the  lien  in  Nebraska  will 
be  barred  in  five  years  from  the  ex- 
piration of  the  time  to  redeem: 
Stevens  v.  Paulsen  (Neb.),  90  N.  W. 
Rep.  211,  and  earlier  cases  cited  ante, 
p.  987.  The  tax-sale  purchaser  can- 
not sue  the  owner  of  the  property  at 
law  to  recover  the  taxes:  Carman  v. 
Harris,  supra.  In  New  Jersey  the 
interest  of  a  purchaser  at  the  tax- 
sale  remains  a  lien  on  the  premises: 
Burgin  v.  Rutherford,  56  N.  J.  Eq. 


666.  And  in  that  state  such  a  pur- 
chaser can  claim  as  a  lien  the  amount 
paid  for  the  title,  and  also  the  taxes 
assessed  and  paid  by  him  after  he 
accepted  the  title  and  before  it  was 
declared  invalid,  the  assessment  it- 
self being  declared  invalid:  Colum- 
bia Bank  v.  Jones  (N.  J.),  17  Atl.  Rep. 
808.  In  North  Dakota  tax-receipts 
and  redemption  certificates  given  to 
the  holder  of  a  void  tax-deed  are  not 
liens  on  the  land  since  they  were  not 
made  at  the  time  when  the  holder 
had  any  title  or  interest  in  the  land: 
Sheets  v.  Paine  (N.  D.),  86  N.  W.  Rep. 
117.  In  Ohio  the  grantee  in  an  in- 
valid tax-deed  is  subrogated  to  the 
state's  lien  for  the  amount  paid  at 
the  tax-sale  and  for  taxes  subse- 
quently paid,  with  interest:  Allen  v. 
Russell,  59  Ohio  St.  137.  Finding  in 
South  Dakota  that  taxes  were  a 
valid  lien:  Clark  v.  Darlington,  11 
S.  D.  418.  In  Tennessee  a  purchaser 
of  lands  at  a  tax-sale  is  entitled  to  a 
lien  on  such  lands  for  the  purchase 
price  and  taxes  subsequently  paid, 
though  the  sale  be  void;  "the  taxes 
must  be  made  to  appear  to  be  due 
and  a  charge  upon  the  land: " 
Strother  v.  Reilly,  105  Tenn.  48.  As 
to  the  right  to  reimbursement  in, 
Texas,  see  Cantagrel  v.  Von  Lupin, 
58  Tex.  570.  And  in  Wisconsin: 
Hart  v.  Smith,  44  Wis.  213;  Morrow 
v.  Lander,  77  Wis.  77. 

!See  Harper  v.  Rowe,  53  Cal.  233: 
Early  v.  Whittingham,  43  Iowa  162; 
Nichols  v.  McGlathery,  43  Iowa  189; 
Roberts  v.  Deeds,  57  Iowa  320. 

2Gaither  v.  Lawson,  31  Ark.  279; 
Sully  v.  Poorbaugh,  45  Iowa  453; 
Hoffmire  v.  Rice,  22  Kan.  749;  Jef- 
fries v.  Clark,  23  Kan.  448. 


CHAPTEE  XVI. 

REDEMPTION  OF  LANDS  FROM  TAX  SALES. 

General  policy.  It  is  not  the  policy  of  the  law  that  any 
man  should  forfeit  his  estate  because  from  inability,  or  even 
from  negligence,  he  has  failed  to  meet  his  engagements  or  to 
perform  his  duties  by  some  exact  day  which  has  been  prescribed 
by  statute.  On  the  contrary,  it  is  for  the  welfare  of  every  com- 
munity that  the  law  should  favor  the  citizen  in  all  reasonable 
measures  for  the  preservation  of  his  estate  against  losses  which 
might  result  from  his  misfortunes  or  his  faults,  extending  to 
him  all  the  liberality  that  is  consistent  with  justice  to  others 
and  to  a  proper  regard  for  the  interest  of  the  public.  The 
principle  is  recognized  in  the  liberality  shown  to  those  desirous 
to  redeem  from  the  technical  forfeiture  of  mortgage  estates, 
as  well  as  in  the  provisions  made  for  redemption  from  judicial 
sales.  It  is  also  very  properly  recognized  in  the  laws  provid- 
ing for  redemption  from  tax-sales. 

General  rules.  The  statutes  on  this  subject  have  little  uni- 
formity, but  certain  general  rules  govern  the  right  to  redeem 
under  them  all ;  and  it  may  be  sufficient  for  our  purposes  to 
give  these  rules,  with  such  illustrations  of  practical  application 
as  may  be  found  in  the  reported  cases. 

1.  Construction  of  statutes.  The  statutes  which  give  the  right 
are  to  be  regarded  favorably  and  construed  with  liberality. 
Abundant  reason  for  this  is  assigned  in  the  cases  which  recog- 
nize the  rule.  It  has  been  justly  remarked  that  the  right  of 
the  government  to  sell  lands  for  taxes,  as  it  is  accustomed  to 
do,  can  only  be  maintained  on  "  the  absolute  sovereignty  of 
the  state  in  the  exercise  of  its  taxing  power.  But  it  is  a  severe 
exercise  of  power.  To  divest  ownership,  without  personal  no- 
tice and  without  direct  compensation,  is  the  instance  in  which 
a  constitutional  government  approaches  most  nearly  to  an  un- 
restrained tyranny.  Whatever  tends  to  modify  this  right  is 
favorable  to  the  citizen,  and  ought  to  be  liberally  construed,  on 
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the  principle  that  remedial  statutes  are  to  be  beneficially  ex- 
pounded. Redemption  is  the  last  chance  of  the  citizen  to  re- 
cover his  right  of  property." 1  Consequently  the  right  of  the 
party  cannot  be  defeated  by  any  failure  of  an  officer  to  make 


1  Woodward,  J.,  in  Gault's  Appeal, 
33  Pa.  St.  94,  97.  See,  also,  Dubois  v. 
Hepburn,  10  Pet.  1;  Corbett  v.  Nutt, 
10  Wall.  64;  Schenck  v.  Peay,  1  Dill. 
267;  Boyd  v.  Holt,  62  Ala.  296; 
Henry  v.  Florida  Land,  etc.  Co.,  38 
Fia.  269;  Eicev.  Nelson,  27  Iowa  148; 
Winchester  v.  Cain,  1  Bob.  (La.)  421; 
Bonds  v.  Greer,  56  Miss.  710;  Master- 
son  v.  Beasley,  3  Ohio  301;  Patterson 
v.  Brindle,  9  Watts  98;  Corbett  v. 
Nutt,  18  Grat.  674;  Hale  v.  Penn's 
Heirs,  25  Grat.  261;  Poling  v.  Par- 
sons, 38  W.  Va.  80;  Jones  v.  Collins, 
16  Wis.  594;  Karr  v.  Washburn,  56 
Wis.  203.  Although  the  place  for 
redemption  is,  under  the  statute,  in 
the  office  of  the  clerk  of  the  circuit 
court  for  the  county  in  which  the 
lands  are  situated,  yet  as  provisions 
for  redemption  should  be  liberally 
construed,  a  redemption  can  be  ef- 
fected outside  of  the  clerk's  office  as 
well  as  in  it  if  the  holder  of  the  tax- 
sale  certificate  assents  to  it:  Hemy 
v.  Florida  Land,  etc.  Co.,  supra.  Out- 
standing rights  of  redemption  from 
a  sale  of  land  bid  in  by  the  state  are 
not  cut  off  by  a  conveyance  upon  an 
application  to  purchase  from  the 
state  the  title  acquired  by  it  at  a 
later  sale  for  delinquent  taxes  subse- 
quently assessed:  Parsons  v.  New- 
man, 99  Va.  298.  The  Arkansas  stat- 
ute providing  that  the  owner  of  lands 
delinquent  for  taxes  should  have  a 
right  of  redemption  for  one  year, 
after  which  he  was  to  have  no  pecul- 
iar privilege  over  any  one  else,  the 
lands,  if  not  redeemed,  to  remain  in 
the  clerk's  office  a  year  longer,  during 
which  time  they  were  to  be  sub- 
jected to  redemption  by  any  person 
whatever  who  should  pay  the  taxes, 
etc.,  the  clerk  to  execute  a  convey- 


ance, was  held  unconstitutional  as 
depriving  the  owner  of  due  process  of 
law:  Bagley  v.  Castile,  42  Ark.  77; 
Shaw  v.  Hill,  46  Ark.  333;  Tupy  v. 
Eocoureb,  66  Ark.  433.  For  various 
questions  as  to  the  right  to  redeem 
under  the  statutes  of  Illinois,  see 
Stamposki  v.  Stanley,  109  111.  210.  As 
to  the  right  under  certain  Minnesota 
statutes,  see  Cole  v.  Lamm,  81  Minn. 
463.  As  to  the  right  of  redemption 
where  lands  in  West  Virginia  have 
been  forfeited  for  failure  to  enter 
for  taxes,  see  Read  v.  Dingess,  60 
Fed.  Eep.  21;  Morrill's  Heirs  v.  Scott, 
61  Fed.  Eep.  769;  Waggoner  v.  Wolf, 
28  W.  Va.  820.  Evidence  held  not  to 
show  a  redemption  or  an  intention  to 
pay  delinquent  taxes:  Wilson  v.  Car- 
rico,  155  Ind.  570.  One  is  authorized, 
in  paying  the  amount  of  taxes  levied 
upon  his  land,  to  rely  upon  the  treas- 
urer for  the  proper  application  of  the 
money  paid,  and  the  treasurer's  fail- 
ure to  make  such  application  is 
ground  for  redemption  from  a  sale 
for  the  taxes:  Henderson  v.  Robin- 
son, 76  Iowa  603.  After  tender  and 
application  to  redeem  the  land  the 
grantee  in  an  invalid  tax-deed  can- 
not avail  himself  of  a  statute  making 
the  recitals  in  a  tax-deed  and  the 
deed  itself  evidence  of  the  regularity 
of  the  proceedings  by  taking  out  a 
second  deed  regular  in  form :  Vestal 
v.  Morris,  11  Wash.  451.  Whether 
the  act  of  a  person  paying  to  the 
clerk  of  the  county  court  a  sum  of 
money  specified  in  the  clerk's  official 
receipt  has  operated  as  a  redemption 
or  not  is  a  question  of  law  to  be.  de- 
cided by  the  court:  Eoger  v.  Shaffer, 
30  W.  Va,  347.  It  was  held  in  Mar- 
tin's Executrix  v.  Slaughter  (Ky.),  50 
S.  W.  Eep.  27,  that  in  confirming  a 
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the  proper  record,  and  sale  after  a  redemption  will  be  a  nul- 
lity.1   The  owner  is  not  required  to  redeem  from  an  illegal 


2.  Redemption  a  statutory  right.  But  though  the  statutes 
are  to  be  construed  favorably,  yet  as  the  right  depends  upon 
them,  the  person  seeking  to  redeem  must  bring  himself  within 
their  provisions.3    He  must  therefore  come  within  the  stat- 


sale  to  satisfy  a  lien  for  the  cost  of 
street  improvements  it  was  error  to 
order  a  deed  at  once  instead  of  giving 
time  to  redeem  as  required  by  the 
statute. 

!Fenton  v.  Way,  40  Iowa  196; 
Burke  v.  Cutler,  78  Iowa  299.  Where 
the  sheriff  failed  to  file  his  report, 
and  the  purchaser  did  not  file  his 
certificate — which  the  statute  pro- 
vided might  be  filed  if  the  sheriff 
failed  to  make  his  report,  and  with 
the  same  effect  as  the  report  —  until 
two  days  before  the  expiration  of 
the  two  years  allowed  for  redemp- 
tion, the  land-owner,  who  was  in  the 
meantime  willing  but  unable  to  re- 
deem because  of  the  absence  of  a  re- 
port or  certificate,  did  not  lose  his 
right:  Tug  River  Coal  Co.  v.  Brewer, 
91  Ky.  402.  Where  the  deed  was  re- 
quired to  lie  in  the  town  clerk's  of- 
fice twelve  months,  during  which 
the  land-owner  could  redeem,  it  was 
held  that  it  should  be  deposited  with 
all  convenient  speed,  and  that  four 
years  after  the  sale  was  too  late: 
Ives  v.  Lyon,  7  Conn.  504.  As  to  the 
effect  of  officers  allowing  a  right  to 
redeem  where  it  was  disputed,  see 
Soutter  v.  Miller,  15  Fla.  625.  As  to 
the  granting,  in  New  Tork,  of  an 
order  for  redemption,  the  power  to 
vacate  such  order,  and  the  review  of 
such  order,  see  People  v.  Wemple, 
144  N.  Y.  478. 

2  Fish  v.  Genett  (Ky.),  56  S.  W. 

Eep.   813;   Estabrook   v.   Eoyon,   53 

Ohio  St.  318;  Simpson  v.  Meyers,  197 

Pa.  St.  522.     One  who  has  redeemed 
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land  from  a  county  which  bid  it  in 
on  a  sale  for  the  non-payment  of 
taxes  illegally  levied  against  it  a 
second  time  is  entitled  to  recover 
the  amount  paid  on  such  redemp- 
tion, as  the  illegal  sale  conferred  no 
title  upon  the  county,  and  hence 
there  could  be  nothing  due  it  by 
way  of  redemption:  Clapp  v.  Pine- 
grove  T'p,  138  Pa.  St.  35. 

8  Hartman  v.  Reid  (Colo.  App.),  69 
Pac.  Rep.  787;  Montford  v.  Allen,  111 
Ga.  18;  Bitzer  v.  Becke  (Iowa),  89 
N.  W.  Rep.  193;  McMillan  v.  Hogan 
(N.  C),  40  N.  E.  Rep.  63.  In  Massa- 
chusetts one  entitled  to  redeem 
should  make  tender  to  the  purchaser, 
although  the  latter  has,  while  dis- 
seized, made  conveyance  to  another: 
Faxon  v.  Wallace,  98  Mass.  44,  101 
Mass.  444.  So  in  Louisiana,  redemp- 
tion may  be  effected  by  tendering  to 
the  purchaser,  within  one  year,  the 
amount  of  the  taxes  and  interest, 
and  it  is  immaterial  that  before  the 
tender  he  conveyed  his  title  to  a 
third  person:  Wheelwright  v.  Le- 
more,  56  Fed.  Rep.  163.  See  Douglass 
v.  McKeever,  54  Kan.  767.  But  in 
State  v.  Woodbridge,  46  N.  J.  L.  109, 
it  was  held  that  where  the  statute 
provided  that  redemption  might  be 
made  by  depositing  the  amount  paid 
by  the  purchaser  with  the  township 
committee,  a  tender  to  the  purchaser 
himself  was  not  a  compliance  with 
the  act.  In  Danser  v.  Johnson,  25 
W.  Va.  380,  it  was  held  that  a  hus- 
band, who,  as  general  agent  for  the 
management  of  his  wife's  separate 
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utory  time,1  and  circumstances  of  excuse,  like  the  prevalence 
of  civil  war,  cannot  enlarge  the  time  when  the  statute  does  not 


estate,  purchased  land  at  a  tax-sale 
in  lils  wife's  name,  and  with  money 
derived  frpm  her  separate  estate, 
was  a  proper  person  to  whom  to  make 
tender  for  redemption. 

iMontford  v.  Allen,  111  Ga.  18; 
Pearson  v.  Patterson,  44  Iowa  413; 
Scofield  v.  McDowell,  47  Iowa  129; 
Long  v.  Smith,  62  Iowa  329;  Reeves 
v.  Bremer  County,  73  Iowa  165;  Bit- 
zer  v.  Becke  (Iowa),  89  N.  W.  Eep. 
193;  Mcintosh  v.  Marathon  Land 
Co.  (Wis.),  85  N.  W.  Eep.  976.  And 
this,  even  though  a  deed  to  the  pur- 
chaser is  not  executed:  Pearson  v. 
Patterson,  supra;  Scofield  v.  McDow- 
ell* supra.  After  the  period  of  re- 
demption has  elapsed  the  delinquent 
land-owner's  interest  in  the  land 
ceases,  and  he  is  not  affected  by  the 
tax-sale  purchaser's  rescinding  an 
assignment,  procured  by  fraudulent 
representations  by  a  third  person,  of 
the  certificates  of  purchase:  "Wood 
v.  Welpton,  29  Fed.  Rep.  405.  It  was 
held  in Merriman v.  Lyman,  124 U.S. 
434,  that  where  the  owner  of  prop- 
erty sold  for  taxes  redeems  before 
the  county  commissioners. direct  the 
execution  of  the  deed,  the  latter  is 
ineffectual.  In  Blood  v.  Negrotto,  47 
La.  An.  1132,  it  was  held  that  where 
the  tax-sale  purchaser  did  not  pay 
the  taxes  on  the  property  other  than 
those  for  which  the  sale  was  made,  he 
could  not  hold  the  land  against  the 
former  owner  to  whom  a  certificate 
of  redemption  was  issued  after  the 
time  to  redeem  had  expired.  Under 
a  statute  providing  that  the  owner 
may  redeem  within  one  year  by  pay- 
ing the  amount  paid  by  the  purchaser 
with  interest  from  the  date  of  pur- 
chase, the  year  of  redemption  runs 
from  the  date  of  the  sale,  and  not 
from  the  sheriff's  deed:  Boyd  v.  Wil- 
son, 86  Ga.  379.  But  the  sale  is  not 
completed  until  payment  of  the  price, 


and  the  owner  has  twelve  months 
from  such  payment  within  which  to 
tender  the  redemption  money:  Wood 
v.  Henry,  107  Ga.  389.  "Where  the 
statute  provides  that  redemption 
may  be  made  within  three  years 
from  the  day  of  sale,  the  time  runs 
from  the  date  of  sale  even  though 
for  lack  of  bidders  the  county  bids 
in  the  land;  and  the  owner  does  not 
have  three  years  from  the  assign- 
ment by  the  county  of  the  certifi- 
cate: Doudna  v.  Harlan,  45  Kan. 
484.  In  Louisiana  the  period  of  re- 
demption does  not  date  from  the  fil- 
ing for  record  of  the  written  state- 
ment by  the  tax-collector  of  the 
adjudication,  as  such  instrument  is 
equivalent  to  a  deed  to  the  pur- 
chaser: Taylor  v.  Moise,  52  La.  An. 
2016.  Where  the  forfeiture  to  the 
county  is  not  a  sale,  and  where  the 
county  sells  land  so  forfeited  and 
issues  a  certificate  of  purchase,  the 
time  to  redeem  runs  not  from  the 
date  of  forfeiture  but  from  the  date 
of  such  certificate:  State  v.  Maple, 
16  Wash.  430.  The  Minnesota  stat- 
ute extending  to  three  years  the 
time  of  redemption  applies  to  the 
redemption  of  unforfeited  lands  bid 
in  by  the  state  and  not  yet  assigned:  / 
State  v.  Smith,  36  Minn.  456.  In  Min- 
nesota the  right  to  redeem  lands  de- 
linquent for  taxes  terminates  after 
the  lands  have  been  assigned  to  the 
state:  State  v.  Holden,  75  Minn.  512. 
It  has  been  held  in  New  York  that 
the  statute  limiting  the  time  for  re- 
demption does  not  apply  where  the 
state  is  the  purchaser,  as  no  author- 
ity is  given  for  proceeding  against 
the  state:  Turner  v.  Boyce,  11  Misc. 
Eep.  502,  32  N.  Y.  Supp.  433.  If  a 
certain  number  of  years  from  the 
day  of  the  sale  is  allowed  for  redemp- 
tion, the  day  of  the  sale  is  to  be  ex- 
cluded in  the   computation:    Hare 
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provide  for  it,1  although  the  purchaser  may  so  enlarge  it  by  de- 
laying to  take  his  certificate,2  or  to  deposit  his  deed,3  or,  under 
some  statutes,  by  allowing  the  land  to  be  sold  again  for  taxes.4 
He  who  would  redeem  must  also  pay  the  full  amount  of  the 
purchase-money  with  statutory  interest  and  penalty,  if  any, 
irrespective  of  equitable  circumstances  which  might  seem  to 
entitle  him  to  claim  a  deduction; 5  but  a  sufficient  tender  will 


v.  Carnall,  39  Ark.  196;  Cable  v. 
Coates,  36  Kan.  191;  Richards  v. 
Thompson,  43  Kan.  245;  Hicks  v. 
Nelson,  45  Kan.  47;  Whittlesey  v. 
Hoppenyan,  72  Wis.  140.  The  Wis- 
consin statute  limiting  the  time  for 
redemption  does  not  run  against  a 
landlord  in  favor  of  one  who,  after 
acquiring  a  tax-deed,  fraudulently 
induces  the  landlord  to  give  him  pos- 
session, since  the  possession  thus  ac- 
quired is  the  landlord's:  Pulford  v. 
Wheeler,  76  Wis.  555.  The  Wiscon- 
sin statute  providing  that  when  land 
should  for  five  successive  years  be 
sold  for  taxes  and  bid  in  by  the 
county  the  county's  title  should  be  ab- 
solute, was  held,  in  Baldwin  v.  Ely,  66 
Wis.  171,  not  to  be  unconstitutional 
as  special  or  class  legislation,  or  as 
taking  property  without  due  process 
of  law.  Under  the  Wisconsin  stat- 
ute providing  for  the  foreclosure  of 
tax-deeds  found  invalid  in  suits 
brought  by  the  holders  to  quiet  title, 
the  statutes  giving  the  right  of  re- 
demption within  one  year  from  all 
sales  "except  on  execution  or  decre- 
tal order "  apply  to  sales  under  de- 
crees in  such  suits,  and  the  purchas- 
er's right  to  a  deed  does  not  mature 
until  one  year  from  the  sale:  Will- 
iams v.  Hedrick,  101  Fed.  Rep.  876. 
Further  as  to  the  time  allowed  for 
redemption  by  particular  statutes, 
see  Miller  v.  Howell,  86  Ga.  653;  Ju- 
dah  v.  Brothers,  71  Miss.  914;  Le 
Blanc  v.  Illinois  Central  R.  Co.,  72 
Miss.  669;  MpKee  v.  Spiro,  107  Mo. 
452;  Burgin  v.  Rutherford,  56  N.  J. 
Eq.  666;  Tiddy  v.  Graves,  126  N.  C. 


620;  Lander  v.  Bromley,  79  Wis.  372. 
A  receipt  given  by  the  officer  after 
the  time  to  redeem  has  expired  is  a 
nullity:  Thornton  v.  Smith,  6  Ark. 
508. 

'Finley  v.  Brown,  22  Iowa  538. 
See  Keely  v.  Sanders,  99  U.  S.  441; 
Montford  v.  Allen,  111  Ga.  18. 

2  Tug- River  Coal  Co.  v.  Brewer,  91 
Ky.'402;  Maina  v.  Elliott,  51  Cal.  8. 

3  Berthold  v.  Hoskins,  38  Fed.  Rep. 
772;  West  v.  Duncan,  42  Fed.  Rep. 
430.  See  Ives  v.  Lyon,  7  Conn.  504; 
White  v.  Brooklyn,  122  N.  Y.  53. 

4  For  cases  under  the  Illinois  stat- 
ute providing  that  where  a  tax-sale 
purchaser  suffers  the  land  to  be  sold 
again  for  taxes  before  the  expiration 
of  the  second  annual  sale  therefor, 
the  land  shall  be  subject  to  redemp- 
tion until  the  expiration  of  a  like 
term  from  the  date  of  the  second 
sale,  see  Gage  v.  Parker,  103  111.  528; 
Maher  v.  Brown,  183  111.  575;  Netter- 
strom  v.  Kerneys,  187  111.  617;  Eg- 
gleston  v.  Gage,  33  111.  App.  184. 

5  See  Holcombe  v.  Beauchamp,  101 
Ga.  711;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Stinson,  62  111.  App.  319; 
Reeves  v.  Bremer  County,  73  Iowa 
165:  State  v.  Tufts,  108  Mo.  418; 
Jones  v.  Duras,  14  Neb.  40;  Towle  v. 
Holt,  14  Neb.  221.  A  private  corpo- 
ration in  the  hands  of  a  receiver  is 
bound  by  the  same  rule  as  to  redemp- 
tion: Rice  v.  Jerome,  97  Fed.  Rep. 
719,  38  C.  C.  A.  388.  Where  the 
owner  neglected  to  pay  taxes  or  to 
redeem  his  lands  kfter  sale  under  a 
belief  that  the  taxes  had  been  paid, 
the  mistake  does  not  entitle  him  to 
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always  work  a  redemption.1  The  same  strict  rules  which 
apply  to  others  apply  to  infants  and  other  persons  under  dis- 
ability, unless  the  statute  in  terms  makes  exceptions  in  their 


relief  against  the  consequences  of 
the  omission:  Playter  v.  Cochran,  37 
Iowa  258.  A  purchaser  of  lands 
which  had  been  sold  for  taxes  prior 
to  hie  purchase  is  not  entitled  to  re- 
deem because  of  having,  after  the 
purchase,  inquired  of  the  treasurer 
if  there  were  unpaid  taxes,  and  been 
told  that  there  were  not;  at  the  same 
time  not  making  inquiry  for  tax- 
sales:  Moore  v.  Hamlin,  38  Iowa  482. 
Compare  Van  Benthuysen  v.  Sawyer, 
36  N.  Y.  150.  Mailing  to  the  county 
treasurer  the  day  before  redemption 
expired  a  draft  which  was  received 
two  days  later  is  not  a  delivery  of 
the  draft  to  the  treasurer  so  as  to 
effect  a  redemption  of  lands  sold  for 
taxes;  Paine  v.  Boynton,  124  Mich. 
194.  Under  a  statute  requiring  one 
who  seeks  to  redeem  to  deposit  with 
the  county  treasurer  "  an  amount  of 
money  equal  to  taxes,  etc.,"  coin  or 
legal  tender  is  contemplated,  and  as 
the  treasurer  is  presumed  to  have 
done  his  duty  by  requiring  such,  he 
cannot  require  the  purchaser  to  ac- 
cept part  of  the  amount  in  county 
scrip,  but  will  be  compelled  by  man- 
damus to  make  full  payment  in 
money:  Murphy  v.  Smith,  49  Ark.  37.' 
In  People  v.  Bleekwenn,  126  N.  Y. 
310,  it  was  held  that  as  a  tax-sale 
does  not  constitute  payment  of  the 
taxes,  but  is  merely  an  assignment 
of  the  tax-lien  to  the  purchaser,  re- 
demption from  a  sale  made  to  en- 
force an  assessment  for  a  local  im- 
provement may  be  made  in  certifi- 
cates issued  for  such  improvements. 
A  previous  owner  redeeming  land 
that  had  been  sold  to  the  state  a 
second  time  need  not  pay  costs  of  a 
stranger's  application  to  purchase 
where  the  land  was  not  continued  in 
the  name  of  the  previous  owner: 


Dooley  v.  Christian,  96  Va.  534.  As 
to  proof  of  payment  by  agent,  see 
Burke  v.  Cutler,  78  Iowa  299.  Rent 
paid  by  the  owner  during  the  period 
allowed  for  redemption  cannot  be 
treated  as  paid  towards  redemption: 
Lamar  v.  Sheppard,  84  Ga.  561.  See 
Spengin  v.  Ferry,  37  Iowa  242.  On 
the  other  hand,  'the  enjoyment  by 
the  tax-sale  purchaser's  grantee  of 
the  rents  and  profits  while  he  was  in 
possession  under  a  deed  executed  to 
the  purchaser  upon  defective  proof 
of  service  of  notice  was  held  not  to 
operate  as  an  equitable  redemption, 
although-  such,  rents  and  profits 
amounted  to  more  than  the  amount 
required  for  redemption;  the  posses- 
sion being  in  good  faith  and  under 
color  of  title:  Babcock  v.  Bonebrake. 
77  Iowa  710.  Owner  held  to  have 
abandoned  his  right  to  redeem  by 
withdrawing  money  paid  by  him 
into  court:  Cooper  v.  Cook,  108  Iowa 
301.  As  to  the  right  to  the  redenip- 
tion  money,  see  Smith  v.  Frankfort, 
2  Kan.  App.  411;  State  v.  Snyder,  34 
Neb.  345;  Remsen  v.  Wheeler,  105 
N.  Y.  573;  Roger  v.  Shaffer,  30  W. 
"Va.  347.  Action  for  redemption 
money  barred  by  lapse  of  six  years 
from  time  of  tax-sales:  Knudtson  v. 
Leary,  108  Wis.  203. 

1  Brooks  v.  Hardwick,  5  La.  An. 
675;  Basso  v.  Benker,  33  La.  An.  432; 
Spanier  v.  De  Voe,  52  La.  An,  581; 
Taylor  v.  Moise,  52  La.  An.  2016; 
Burns  v.  Ledbetter,  54  Tex.  374; 
Sperry  v.  Gibson,  3  W.  Va.  522. 
Tender  is  an  act  in  pais,  and  may  be 
proved  to  defeat  a  tax-deed:  Cooper 
v.  Shepardson,  51  Cal.  298.  As  to 
claim  and  denial  of  tender,  see  Lamar 
v.  Sheppard,  80  Ga.  25.  One  seek- 
ing to  redeem  should  tender  the 
full  amount  required  by  law:  Har- 
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favor,1  as  it  does  in  some  states,  though  the  granting  of  this 
favor  to  them  is  far  from  general.2  Where  the  statute  makes 
no  provision  for  the  redemption  of  an  undivided  interest,  the 


mou  v.  Steed,  49  Fed.  Rep.  779.  And 
where  less  than  is  due  is  tendered, 
redemption  will  not  be  affected:  Fitts 
v.  Huff,  63  Miss.  594.  Nor  will  the 
purchaser's  lien  be  discharged:  San- 
ford  v.  Moore,  58  Neb.  654.  See,  also, 
Holcombe  v.  Beauchamp,  101  Ga. 
711. 

1  Smith  v.  Bacon,  20  Ark.  17;  Junc- 
tion v.  Burke,  53  Ark.  430;  Dumphy 
v.  Hilton,  121  Mich.  315;  Heard  v. 
Walton,  39  Miss.  388;  McCormack  v. 
Russell,  25  Pa.  St.  185.  Where  a  stat- 
ute in  force  at  the  time  a  decree  for 
delinquent  taxes  was  rendered  gave 
married  women  two  years  after  the 
removal  of  the  disability  of  coverture 
in  which  to  redeem  from  a  tax-sale, 
which  statute  was,  however,  repealed 
before  the  sale  by  another  act  with- 
out an  exception  in  favor  of  married 
women,  it  was  held  that  the  latter 

'  statute  must  determine  the  right  of 
exemption:  Thompson  v.  Sherrill,  51 
Ark.  453. 

2  Saving  clause  in  Kansas  statutes 
of  1876  held  broad  enough  to  give  a 
minor,  whose  land  was  sold  under 
the  tax-law  of  1868,  the  right  to  re- 
deem after  the  enactment  of  the 
law  of  1876:  Crawford  v.  Shaft,  35 
Kan.  478.  Under  the  Minnesota  stat- 
ute the  right  of  redemption  is  given 
to  an  infant  who  has  either  a  vested 
or  contingent  interest  in  the  lands 
sold:  Minnesota  Debenture  Co.  v. 
Dean  (Minn.),  89  N.  W.  Rep.  848.  A 
statute  allowing  redemption  from 
sale  of  lands  of  minors  or  insane  per- 
sons in  one  year  after  removal  of 
disability  applies  not  only  to  per- 
sons having  temporary  insane  delu- 
sions, but  to  all  persons  incapable  of 
comprehending  the  duty  to  pay 
taxes:  Hawley  v.  Griffin  (Iowa),  82 
N.  W.  Rep.  905.    Provision  that  an 


insane  person  may  redeem  his  lands 
sold  for  taxes  within  one  year  after 
his  disability  has  been  removed  does 
not  by  implication  limit  the  power 
of  such  person's  committee  to  re- 
deem :  Powell  v.  Small  wood  (W.  Va.), 
37  S.  E.  Rep.  551.  Where  the  right 
of  redemption  accrues  to  an  infant 
it  may  be  exercised  during  infancy, 
or  by  the  infant  personally  in  the 
year  after  he  becomes  of  age:  White 
v.  Straus,  46  W.  Va.  794.  Where  the 
statute  allowed  to  minors  a  year 
after  coming  of  age  to  redeem,  it 
was  held  that  a  minor  might  redeem 
within  that  time  though  his  interest 
was  under  a  parol  trust  which  the' 
trustee  might  have  refused  to  recog- 
nize: Karr  v.  Washburn,  56  Wia  303. 
Under  that  statute  an  infant  whose 
lands  have  been  sold  for  taxes  under 
a  void  judgment  may  redeem  the 
same  from  taxes:  Tucker  v.  Whittle- 
sey, 74  Wis.  74.  In  Iowa  a  minor  or 
his  representative  may  at  any  time 
during  his  majority  redeem  from  a 
tax-sale  of  land  devised  to  him.  If 
such  land  has  been  sold  for  taxes 
and  the  purchaser  has  quitclaimed 
to  another  and  taken  a  mortgage 
back,  he  cannot,  by  foreclosing  the 
mortgage,  get  a  title  which  will  cut 
off  the  minor's  right  to  redeem: 
Strang  v.  Burris,  61  Iowa  375.  A 
statute  providing  that  if  a  minor's 
land  is  sold  he  may  redeem  within 
a  year  after  the  removal  of  the  dis- 
ability applies  only  to  land  owned 
by  the  minor  at  the  time  of  the  sale, 
not  to  land  owned  by  the  minor 
when  sold  and  vesting  afterwards 
in  the  minor:  Stevens  v.  Cassady, 
59  Iowa  113;  Doudna  v.  Harlan,  45 
Kan.  484;  Kulp  v.  Kulp,  51  Iowa 
341;  Pearsons  v.  American  Ins.  Co., 
83    Iowa    358;  McMillan   v.  Hogan 
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person  who  owns  such  an  interest  can  redeem  only  by  paying 
all  the  redemption  money.1  The  statute  in  force  at'  the  time 
of  the  sale  governs  the  right  of  redemption.8 


(N.  C),  40  S.  E.  Rep.  63;  McCormaok 
v.  Russell,  25  PaNSt.  185.  But  the 
minor's  right  of  redemption  is  not 
precluded  by  his  deed's  not  having 
been  on  record  at  the  time  of  the 
sale:  Douglass  v.  Lowell,  55  Kan. 
574.  The  burden  of  proof  of  show- 
ing that  he  owned  the  land  at  the 
date  of  the  sale  is,  however,  upon 
the  minor  when  he  sues  to  redeem: 
Harding  v.  Vaughn,  36  Fed.  Rep. 
742.  Where,  the  statute  providing 
that  a  minor  whose  land  has  been 
sold  for  taxes  may  redeem  at  any 
time  within  one  year  after  his  dis- 
ability has  been  removed,  or  such 
redemption  may  be  made  by  the 
guardian  or  legal  representatives  at 
any  time  before  the  delivery  of  the 
deed,  plaintiff  inherits  land  from 
a  minor  after  sale  thereof  for  taxes, 
her  right  of  redemption  expires  in 
one  year  from  decedent's  death 
though  she  is  herself  a  minor:  MoGee 
v.  Bailey,  86  Iowa  513.  But  in  Mis- 
•  sissippi  it  is  held  that  the  time  for 
redemption  where  the  right  has  ac- 
crued to  an  infant's  heir  begins  to 
run  from  the  time  when  the  infant 
would  have  attained  his  majority 
had  he  lived:  McNamara  y.  Baird, 
72  Miss.  89.  A  minor's  statutory 
right  of  redemption  is  not  personal 
to  the  minor  but  may  be  enforced 
by  his  vendee:  Neil  v.  Rozier,  49 
Ark.  551;  McConnell  v.  Swepston,  66 
Ark.  141;  Stout  v.  Merrill,  35  Iowa 
47.  But  this  is  only  by  virtue  of  the 
statutory  recognition  of  the  minor's 
vendee;  otherwise  it  would  have 
been  held.that  the  privilege  is  strictly 
personal:  Bender  v.  Bean,  52  Ark. 
145.  And  the  right  can  be  exercised 
only  by  one  to  whom  the  minor  has 
voluntarily  transferred  his  interest, 
and  not  by  one  who  has  acquired 


the  estate  in  opposition  to  him;  for 
example,  a  purchaser  at  foreclosure 
of  the  minor's  land:  McConnell  v. 
Swepston,  supra.  Statute  providing 
for  sale  without  redemption  on  fore- 
closure of  lien  for  the  taxes  in  case 
of  tax-deed's  being  ineffectual,  held 
not  applicable  in  case  of  lands  of  in- 
fants or  insane  persons:  Ristine  v. 
Johnson,  143  Ind.  44;  Wagner  v. 
Stewart,  143  Ind.  78.  As  to  redemp- 
tion by  infants  and  married  women 
under  statutes  making  exceptions  in 
their  favor,  see,  also,  Keith  v.  Free- 
man, 43  Ark.  296;  Price  v.  Ferguson, 
66  Miss.  404;  Lynch  v.  Brudie,  63 
Pa.  St.  206;  Jones  v.  Collins,  16  Wis. 
594;  Dayton  v.  Relf,  34  Wis.  86. 

i  O'Reilly  v.  Holt,  4  Woods  645; 
People  v.  McEwen,  23  Cal.  54;  Quinn 
v.  Kenney,  47  Cal.  147.  Part  of  a 
parcel  sold  as  an  entirety  cannot  be 
redeemed  separately  without  a  stat- 
ute expressly  authorizing  it:  State 
v.  Schaack,  28  Minn.  358.  Where  the 
statute  permits  redemption  of  an 
undivided  interest  the  right  may  be 
enforced  by  maridamus:  People  v. 
Detroit  Treasurer,  8  Mich.  14.  If 
lands  are  improperly  grouped  and 
sold,  this  does  not  affect  the  right  to 
redeem  in  parcels:  Penn  v.  Clemans, 
19  Iowa  372.  Where  taxes  are  levied 
upon  two  lots  owned  by  one  person 
and  assessed  together,  and  subse- 
quently one  of  the  lots  passes  to  a 
different  owner,  in  an  action  by  the 
latter  against  the  county  to  quiet 
title,  the  county  having  bid  in  the 
two  lots,  at  tax-sale,  the  court  should 
apportion  the  amount  to  the  differ- 
ent lots,  and  require  the  original 
owner  to  pay  only"the  amount  justly 
due, on  his  lots:  Rochford  v.  Flem- 
ing, 10  S.  D.  24. 

2  Thompson  v.  Sherrill,  51  Ark.  453. 
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3.  Special  conditions.  A  very  common  condition  to  redemp- 
tion is  that  the  party  redeeming  shall  pay  a  certain  specified 
iuterest  on  the  sum  paid  in  the  purchase;  an  interest  so  large 
that  its  exaction  is  in  the  nature  of  a  penalty.  It  is  not  im- 
posed, however,  exclusively  as  a  penalty,  but  is  given  as  an  in- 
ducement to  parties  to  come  forward  as  bidders  at  tax  sales, 
and  thus  make  more  certain  that  the  state  will  receive  the  full 
amount  of  the  taxes  levied  by  making  certain  to  purchasers  a 
reasonable,  compensation  for  any  loss  of  bargains.  The  right 
to  exact  such  an  interest  is  undoubted;1  but  the  owner  need 


1  As  to  the  right  to  impose  penal- 
ties on  redemption,  see  Augustine  v. 
Jennings,  42  Iowa  198.  It  is  said  in 
San  Francisco,  etc.  L.  Co.  v.  Ban- 
bury, 106  CaL  129,  that  it  is  not  the 
policy  of  the  state  to  increase  the 
burdens  of  taxation  beyond  the  nec- 
essary costs  of  collection,  or  to  im- 
pose any  greater  burden  in  a  re- 
demption from  a  delinquent  tax-sale 
than  is  necessary  to  secure  the  pay- 
ment of  the  original  tax.  Interest 
of  forty  per  cent,  sustained:  Kettle 
v.  Shervin,  11  Neb.  65.  And  of  fifty 
per  cent. :  Estes  v.  Stebbins,  25  Kan. 
315.  One  having  a  right  to  redeem 
from  a  valid  tax  must  tender  the 
back  taxes  and  penalties  regardless 
of  statutes  of  limitations:  Long  v. 
Smith,  67  Iowa  22.  The  fact  that  the 
sale  was  irregular  does  not  relieve 
the  owner,  seeking  to  redeem,  from 
the  obligation  of  paying  the  interest 
and  penalties  prescribed  by  the  stat- 
ute in  order  to  effect  a  redemption: 
Rice  v.  Jerome,  97  Fed.  Rep.  719,  38 
C.  C.  A  388.  The  owner  of  land  who 
has  tendered  taxes  paid  by  the  pur- 
chaser, with  principal  and  interest, 
must  pay  the  same  to  redeem,  though 
the  tax-deed  be  void :  Chicago,  B.  & 
Q.  R.  Co.  v.  Kelley,  105  Iowa  106.  A 
statute  requiring  that  the  redemp- 
tioner  shall  pay  "the  purchase- 
money  .  .  .  and  all  taxes  which 
have  been  paid  thereon  with  inter- 
est on  such  taxes  "  does  not  require 
the   payment   of   interest    on   the 


amount  paid  at  the  tax-sale:  Ristine 
v.  Johnson,  143  Ind.  44.  The  "taxes" 
and  "interest  thereon,"  on  which 
the  person  redeeming  must,  under 
the  Idaho  statute,  pay  a  penalty  of 
fifty  per  cent.,  do  not  include  the 
costs  and  expenses  of  the  sale:  Cum- 
min gs  v.  Como  (Idaho),  38  Pac.  Rep. 
650.  The  interest  required  to  be  paid 
under  the  Minnesota  statute  is  the 
sum  paid,  with  interest,  and  not  nec- 
essarily the  full  amount  of  taxes, 
with  interest  and  costs:  State  v. 
Johnson  (Minn.),  86  N.  W.  Rep.  610. 
As  to  the  interest  to  be  paid  by  a 
minor  on  redeeming  from  a  tax-sale 
of  his  lands,  see  Douglass  v.  Lowell, 
55  Kan.  574;  Baird  v.  McNamara 
(Miss.),  30  South.  Rep.  69.  Where 
land  owned  by  a  resident  who  had 
personalty  from  which  a  tax  might 
have  been  collected  is  assessed  as 
non-resident,  the  owner  may  redeem 
on  paying  the  taxes  and  common  in- 
terest: Lynam  v.  Anderson,  9  Neb. 
367.  If  a  municipal  ordinance  pro- 
vides that  on  redemption  of  a  lot  sold 
for  city  taxes  the  buyer  shall  be  re- 
paid his  principal  money  with  ten 
per  cent,  interest,  that  is  his  whole 
indemnity,  and  he  is  not  entitled  to 
rents  of  the  lot  after  an  offer  to  re- 
deem made  in  proper  time:  Jones  v. 
Johnson,  60  Ga.  260.  Where  the 
owner  is  unable  to  redeem  because 
the  purchaser  does  not  file  his  cer- 
tificate under  a  statute  allowing  re- 
demption within  two  years  from  the 


1032 


REDEMPTION   OF   LANDS    FEOM   TAX    SALES.  [OF.  XVI. 


not  pay  interest  on  an  illegal  sale.1  Another  condition  fre- 
quently imposed  is  the  payment  of  all  taxes  paid  by  the  pur- 
chaser after  the  sale,  with  interest.2 

4.  Judicial  remedies.  It  follows  from  what  has  been  said 
that  the  land-owner  is  not  in  general  entitled  to  relief,  either 
at  law  or  in  equity,  if  for  any  reason  he  has  failed'  to  claina 
and  exercise  his  statutory  right.3    A  case  of  fraud,  however, 


day  of  sale,  on  payment  of  the  pur- 
chase-money "  with  interest  at  thirty 
per  cent,  per  annum,"  he  is  required 
to  pay  thirty  per  cent,  for  the  two 
years  only>  and  merely  the  legal 
rate  of  interest  thereafter:  Tug- 
River  Coal  Co.  v."  Brewer,  91  Ky» 
402. 

1  Fish  v.  Genett  (Ky.),  56  S.  W.  Rep. 
813. 

2  See  Harmon  v.  Steed,  49  Fed.  Rep. 
779;  Harman  v.  Stead,  59, Fed.  Rep. 
963;  Byington  v.  Hamilton,  37  Kan. 
758;  MoLachlan  v.  Carpenter,  75 
Minn.  17;  State  v.  Peltier  (Minn.),  90 
N.  W.  Rep.  375;  Report  of  Com'rs, 
49  N.  J.  L.  488.  Requirement  held 
to  include  municipal  taxes:  Turner 
v.  White,  97  Ala.  545;  Cobb  v.  Vary, 
120  Ala.  263;  Tebbetts  v.  Charleston, 
33  W.  Va.  705.  As  to  the  statutory 
requirement  that  duplicate  receipts 
for  subsequent  taxes  paid  be  filed 
with  the  county  auditor,  see  Slyfleld 
v.  Barnum,  71  Iowa  245;  Johnson  v. 
Brown,  71  Iowa  609;  Elliott  v.  Parker, 
72  Iowa  746.  It  was  held  in  Buell  v. 
Boylan,  10  S.T).  180,  that  a  mortgagee 
of  land  could  redeem  from  a  sale  for 
taxes  assessed  against  it  without 
paying  the  personal  tax  which  was 
not  a  lien  thereon. 

3  Redemption  cannot  be  had  in 
equity:  Mitchell  v.  Green,  10  Met. 
101.  A  bill  to  redeem  land  from  a 
valid  sale  for  taxes  is  not  within  the 
general  power  of  courts  of  equity: 
Baldwin  v.  Wilbraham,  140  Mass.  459 ; 
Barker  v.  Mackay,  168  Mass.  76.  Ex- 
cept as  it  is  permitted  by  statute, 


and  then  it  must  be  under  such  con- 
ditions as  the  statute  may  attach  : 
Craig  v.  Flanagin,  21  Ark.  319.  If 
the  owner  of  the  land,  instead  of  re- 
deeming, obtains  an  injunction  stay- 
ing the  issue  of  a  deed  until  the  time 
to  redeem  has  expired,  his  right  to 
redeem  is  gone:  Long  v.  Smith,  62 
Iowa  329.  And  the  court  cannot  ex- 
tend the  statutory  period  within 
which  redemption  from  a  tax-deed 
is  to  be  made,  and  money  paid  under 
its  order  after  the  statutory  period 
has  expired  is  unavailable  for  re- 
demption: Bitzer  v.  Becke  (Iowa),  89 
N.  W.  Rep.  193.  In  Arkansas  the 
purchaser  at  a  sale,  under  a  decree 
of  court,  by  the  commissioner  of 
state  lands  is  a  necessary  party  to  a 
bill  by  the  owner  to  set  aside  the 
sale  and  for  redemption:  Memphis 
Land  &  T.  Co.  v.  Clark  (Ark.),  11  S. 
W.  Rep.  765.  Under  the  Iowa  stat- 
ute providing  for  equitable  actions 
to  redeem,  the  holder  of  an  unre- 
corded assignment  of  a  mortgage  is 
not  a  necessary  party,  and  is  bound 
by  a  decree  although  not  made  a 
party:  Van  Gorder  v.  Hanna,  72 
Iowa  572.  Such  equitable  action  is 
a  proceeding  questioning  the  title 
acquired  under  the  treasurer's  deed, 
and  plaintiff  must  show  title  at  the 
time  of  the  sale:  Bowers  v.  Hallock, 
71  Iowa  218;  Lynn  v.  Morse,  76  Iowa 
665.  Where  both  parties  claim  title 
from  a  common  grantor,  plaintiff 
need  only  show  a  perfect  claim  of 
title  from  such  grantor  without 
showing  title   in    him:    McKee    v. 
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on  the  part  of  the  purchaser,  or  of  an  officer,  whereby  the  land- 
owner has  been  induced  to  withhold  the  exercise  of  his  right, 
or  prevented  from  claiming  it,  may  constitute  an  exception  to 
this  general  rule.1  Equity  might  very  justly  relieve  where  the 
charges  demanded  on  redemption  had  been  officially  swelled 
to  illegal  proportions ; 2  or  where  the  tax-purchaser,  by  deceiv- 
ing the  land-owner  as  to  the  land  sold,  had  prevented  his  re- 
deeming in  due  season,'  or  in  any  other  case  where  the  facts 
are  such  as  to  bring  it  within  any  general  head  of  equity  juris- 
prudence. Equitable  terms  may  be  imposed  in  granting  relief, 
but  these  will  commonly  be  limited  to  the  payment  of  such 
sum  as  the  purchaser  would  have  been  entitled  to  on  statutory 
redemption.4 


Spiro,  107  Mo.  452.  Further  as  to 
such  action,  see  Viele  v.  Van  Steen- 
berg,  31  Fed.  Rep.  249;  Serrin  v. 
Brush,  74  Iowa  489;  Lynn  v.  Morse, 
76  Iowa  665;  Medland  v.  Walker,  96 
Iowa  175;  Smith  v.  Callanan,  103 
Iowa  218.  Under  a  statute  in  Massa- 
chusetts the  court  may  decree  re- 
demption on  a  bill  filed  within  five 
years  after  the  tax  sale,  if  the  cir- 
cumstances render  it  equitable: 
Widersum  v.  Bender,  172  Mass.  436. 
The  day  on  which  the  sale  was  made 
is  to  be  excluded  in  determining  the 
period  in  which  suit  to  redeem  may 
be  brought:  Clark  v.  Lancy,  178 
Mass.  460.  Where  the  owner  cannot 
find  the  tax-sale  purchaser  he  is  not 
required  to  redeem  under  the  stat- 
utory proceeding,  but  may  bring  an 
equitable  suit  to  redeem:  Ibid.  Evi- 
dence of  diligence  in  attempting  to 
redeem  held  sufficient  to  authorize 
decree  in  such  suit:  Ibid.  A  stat- 
utory bill  to  redeem  is  allowed  in 
New  Jersey  for  one  year  from  the 
time  the  title  is  perfected.  See  Cul- 
ver v.  Watson,  28  N.  J.  L.  548.  In 
Indiana  the  five  years'  limitation 
governing  actions  for  the  recovery 
of  land  sold  for  taxes  has  been  held 
not  to  apply  to  suits  to  establish 
rights  to  redeem  and  to  quiet  title: 
Kraus  v.  Montgomery,  114  Ind.  103. 


!See  Martin  v.  Barbour,  34  Fed. 
Rep.  701;  Harrison  v.  Owens,  57  Iowa 
314;  Leas  v.  Gaverich,  77  Iowa  275; 
Laing  v.  McKee,  13  Mich.  124.  The 
mere  fact  that  the  land  sold  was  a 
trust  estate  does  not  dispense  with 
necessity  of  redeeming:  Dewey  v. 
Donovan,  126  Mass.  335.  Reliance  by ' 
a  mortgagee  on  a  mortgager's  state- 
ment that  a  tax-sale  of  the  property 
was  an  error,  and  that  he  would  have 
it  canceled,  does  not  so  excuse  the 
mortgager's  neglect  to  redeem  within 
the  statutory  time  as  to  warrant  a 
bill  to  redeem:  Glos  v.  Evanston,  etc. 
Assoc,  186  111.  586.  Where,  pending 
litigation  to  enforce  a  special  assess- 
ment against  a  homestead,  the  owner 
abandoned  his  wife,  leaving  her  in 
possession  of  the  homestead,  which 
was  sold  for  the  assessment  without 
her  knowing  of  the  suit  or  sale,  it  was 
held  she  should  be  allowed  to  re- 
deem though  the  statutory  time  had 
elapsed:  Nevin  v.  Allen  (Ky.),  26 
S.  W.  Rep.  180. 

2  See  Gage  v.  Busse,  102  111.  592; 
Wilder  v.  Cockshutt,  25  Kan.  504. 

'Koon  v.  Snodgrass,  18  W.  Va.  320. 

4  A  tender  of  such  sum  should  be 
made  before  bringing  suit:  Blanton 
v.  Ludeling,  30  La.  An.  1232.  But 
circumstances  may  excuse  a  tender: 
see  London  v.  Spellman;'80  Fed.  Rep. 
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5.  Conditions  imposed  on  the  purchaser.  Whatever  the  stat- 
ute may  make  provision  for,  subsequent  to  the  sale,  in  order 
to  the  protection  of  the  interest  of  the  parties  having  the  right 
to  redeem,  must  be  strictly  performed.  The  reasons  which  re- 
quire this  are  the  same  that  render  imperative  a  strict  compli- 
ance with  all  those  provisions  which  are  to  be  observed  in  the 
interest  of  the  taxpayer  before  the  sale  is  made.1  One  of  the 
most  usual  requirements  is  the  publication  of  a  notice  to 
the  taxpayer,  with  perhaps  in  addition  a  personal  service  upon 
the  owner  in  case  he  is  known  and  is  a  resident.  Every  pro- 
vision of  this  nature  must  be  strictly  complied  with.2  Nothing 


592,  36  C.  C.  A.  13;  Miller  v.  Mon- 
tague, 32  La.  An.  1290;  Wederstrandt 
v.  Freyham,  34  La.  An.  705.  A  bill 
to  redeem,  filed  under  the  statute  by 
an  infant,  implies  an  offer  to  pay  such 
amounts  as  the  law  allows  to  the 
purchaser;  and  if  such  tender  is  not 
met  by  objections  to  its  terms,  or  to 
the  failure  actually  to  tender  money, 
it  terminates  the  purchaser's  estate: 
Bender  v.  Bean,  52  Ark.  132.  Nor  is 
an  affidavit  of  tender  required  in  a 
suit  to  redeem  brought  by  an  infant 
after  reaching  his  majority:  Burgett 
v.  McCrary,  61  Ark.  456.  Where,  in 
an  action  to  redeem,  plaintiff  ten- 
dered and  brought  into  eourt  the 
amount  which  he  in  good  faith 
believed  to  be  due,  judgment  in  his 
favor  was  not  reversed  although  a 
larger  sum  was  found  to  be  due: 
Kraus  v.  Montgomery,  114  Ind.  103. 
In  such  an  action  plaintiff  cannot 
recover  costs  unless  he  tenders  the 
amount  due;  but  where  he  is  en- 
titled to  a  credit  of  the  rental  value, 
which  cannot  be  ascertained  in  ad- 
vance, he  may  recover  costs  though 
no  tender  is  made:  Elliott  v.  Parker, 
72  Iowa  746.  Where  the  defendant 
in  a  bill  to  quiet  title  under  a  tax- 
deed  prays  cancellation  and  redemp- 
tion, an  offer  in  his  answer  to  pay 
the  amount  which  may  be  found  to 
be  due  is  a  sufficient  tender:  Craw- 
ford v.  Liddle,  101  Iowa  108.  And  an 


allegation  that  defendant  has  at  all 
times  been  ready  to  pay  the  just  and 
lawful  amount  of  the  taxes,  and 
offering  to  pay,  is  not  objectionable 
as  being  a  conditional  tender:  Cone 
v.  Wood,  108  Iowa  260.  If  the  tender 
is  refused,  relief  will  be  given  as  if  it 
had  been  accepted:  Herzog  v.  Gregg, 
23  Kan.  726.  The  payment  required 
should  include  not  only  the  taxes 
technically  legal,  but  any  payments 
which  equitably  should  be  refunded, 
and  especially  any  which  the  state 
might  exact  on  re-assessment:  Parks 
v.  Watson,  20  Fed.  Eep.  764.  See 
Muskegon  Lumber  Co.  .v.  Myers,  56 
Ark.  199;  Brophy  v.  Taylor,  30  I1L 
App.  261. 

1  Hereford  v.  O'Connor  (Ariz.),  52 
Pac.  Eep.  471. 

2Denike  v.  Rourke,  3  Biss.  39; 
Emeric  v.  Alvarado,  90  Cal.  444; 
Langlois  v.  McCullom,  181  111.  195; 
Ellsworth  v.  Van  Ort,  67  Iowa  222; 
Bowers  v.  Hallock,  71  Iowa  218;  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Kelley,  105 
Iowa  106;  Blackstone  v.  Sherwood, 
31  Kan.  35;  Church  v.  Smith,  121 
Mich.  97;  Sanborn  v.  Mueller,  38 
Minn.  27;  State  v.  Nord,  73  Minn.  1; 
Thompson  v.  Burhans,  61  N.  Y.  52. 
See  Merrill  v.  Dearing,  32  Minn.  479; 
Wilson  v.  McKenna,  52  111.  43;  Hen- 
drix  v.  Boggs,  15  Neb.  469;  Zahrad- 
nicek  v.  Selby,  15  Neb.  579;  Seaman 
v.  Thompson,  16Neb.  546;  Westbrook 
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can  be  substituted  for  it;1  the  right  to  it  cannot  be  waived  by- 
one  who  chances  to  be  in  possession  of  the  land  but  who  has 


v.  Willey,  47  N.  Y.  457;  Jenks  v. 
Wright,  61  Pa.  St.  410.  And  compare 
Beumer  v.  Woll  (Minn.),  90  N.  W. 
Rep.  530;  Wright  v.  Sperry,  21  Wis. 
33L  That  a  statute  requiring  notice 
may  apply  where  sale  has  already 
been  made,  see  Coulter  v.  Stafford,  56 
Fed.  Rep.  564,  6  C.  C.  A.  18;  Oulla- 
han  v.  Sweeney,  79  Cal.  537.  But  not 
where  the  right  to  a  deed  has  be- 
come absolute:  Rollins  v.  Wright,  93 
Cal.  395.  In  Iowa  the  requirement 
of  notice  was  held  applicable  to 
cities  taxing  under  special  charters; 
and  when  land  taxed  to  a  person  by 
name  by  the  county  in  which  a  city 
is  situated  is  sold  for  city  taxes,  the 
owner  must  be  given  notice  to  re- 
deem although  the  city  taxed  the 
land  to  one  "  unknown  "  :  Crawford 
v.  Liddle,  101  Iowa  148.  In  Minne- 
sota the  requirement  that  notice  to 
redeem  be  served  applies  equally  to 
the  certificate  of  sale  and  to  the  cer- 
tificate of  assignment  of  the  state's 
interest:  Nelson  v.  Central  L.  Co., 
35  Minn.  408.  That  requirement, 
however,  though  applicable  to  as- 
signees of  the  interest  of  the  state 
before  forfeiture,  is  inapplicable  to 
an  assignee  or  grantee  acquiring 
such  interest  after  forfeiture,  in 
which  case,  by  the  terms  of  the 
statute,  the  conveyance^  is  absolute 
and  without  redemption:  State  v. 
Smith,  36  Mich.  456.  This  notice  is 
not  required  to  be  served  in  behalf 
of  the  state:  Ibid.  And  that  stat- 
ute requires  the  notice  to  be  given, 
although  the  name  of  the  owner  is 
stated  in  the  assessment  book  as 
"  unknown,"  and  there  is  no  person 
in  the  actual  possession  of  the  prem- 
ises: State  v.  Halden,  62  Minn.  246; 
Hoyt  v.  Clark,  64  Minn.  139.  Al- 
though the  statute  requires  the 
holder  of  a  tax-certificate  to  present 


the  same  to  the  county  auditor,  who 
thereupon  shall  prepare  the  notice 
to  redeem,  yet  the  notice  may  be 
made  out  without  presenting  the 
certificate  where  the  latter  has  been 
destroyed,  since  the  auditor  can  ob- 
tain from  the  records  in  his  office 
the  necessary  data:  Hinkel  v.  Krue- 
ger,  47  Minn.  497.  In  New  York  no- 
tice to  redeem  must  be  served  after 
the  execution  and  delivery  of  the 
tax-lease.  Service  before  such  de- 
livery is  premature  and  ineffective: 
Donahue  v.  O'Connor,  45  N.  Y.  Super. 
Ct.  301;  Smith  v.  Walker,  56  N.  Y. 
Super.  Ct.  391,  4  N.  Y.  Supp.  632; 
Lockwood  v.  Gehlert,  53  Hun  15,  6 
N.  Y.  Supp.  20.  Where  the  statute 
does  not  require  the  notice  of  ap- 
plication for  a  deed  to  be  dated,  such 
a  notice,  if  it  contains  all  the  mat-' 
ters  therein  required,  and  if  it  is 
served  the  proper  time  before  the 
day  of  application  named  in  it,  is 
sufficient,  though  dated  within  that 
time:  Clarke  v.  Mead,  102  Cal.  516. 
It  has  been  held  that  one  who  de- 
rives title  from  the  grantee  in  a 
tax-deed  takes  title  subject  to  de- 
fects arising  from  errors  in  the  serv- 
ice of  notice  by  the  tax-sale  pur- 
chaser: Gonzalia  v.  Bartelsman,  143 
111.  634. 

!In  Illinois  it  has  been  decided 
that  where  by  law  notice  to  redeem 
was  required  to  be  served  on  the  per- 
son who  was  assessed,  and  the  notice 
was  not  given,  the  tax-deed  was 
void  even  though  the  person  assessed 
had  no  interest  in  the  land,  and 
though  the  purchaser  had  published 
notice  in  a  newspaper  three  months 
before  the  time  to  redeem  had  ex- 
pired, describing  the,  land,  stating 
his  purchase,  and  also  when  the  re- 
demption would  expire:  Barnard  v. 
Hoyt,  63  111.  341. 
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no  interest  in  it,1  and  the  owner  may  rely  on  his  right  to  it, 
and  wait  until  he  receives  it  before  taking  proceedings  to  re- 
deem.2 Notice,  when  to  be  given  by  an  officer,  is  an  official 
act,  and  should  be  put  in  writing;  but  whether  in  writing  or 
not,  must  be  distinct  and  full,  and  the  evidence  of  giving  it 
should  be  preserved  in  the  proper  office.3  Among  particular 
requirements  of  the  notice  in  the  several  states  are  that  it  de- 
scribe the  land  sold;4  that  it  state  that  the  land  has  been  sold 
for  delinquent  taxes,5  and  whe^ ; 6  that  it  state  the  year  in 
which  the  land  was  taxed  or  specially  assessed;7  that  it  state 
whether  the  sale  was  for  a  tax  or  a  special  assessment;8  that 
it  state  the  amount  for  which  the  land  was  sold;9  that  it  state 
the  sum  for  which  redemption  may  be  made ; 10  that  it  state, 


1  Jackson  v.  Esty,  7  Wend.  148. 

^Dentler  v.  State,  4  Blackf.  258; 
Doughty  v.  Hope,  3  Denio  594;  Ar- 
thurs v.  Smathers,  38  Pa.  St.  40. 

8  Broughton  v.  Journeay,  51  Pa.  St. 
31. 

*  See  Esker  v.  Heffernan,  159  111. 
58;  Griffiths  v.  Utley,  76  Iowa  292;' 
Funson  v.  Bradt,  105  Iowa  471 ;  Sperry 
v.  Goodwin,  44  Minn.  207;  Eeimer  v. 
Powell,  47  Minn.  237;  Clason  v.  Bald- 
win, 152  N.  Y.  204;  Stokes  v.  Allen 
(S.  D.),  89  N.  W.  Rep.  1023.  A  notice 
omittingthe  state  and  county,  except 
from  the  caption,  was  held  sufficient : 
Sickles  v.  Union  Inv.  Co.,  109  Iowa 
450.  Where  the  notice  erroneously 
states  the  quantity  of  land,  but  other- 
wise correctly  describes  the  property, 
the  statement  of  the  quantity  will  be 
treated  as  surplusage:  Rowland  v. 
Brown,  75  Iowa  679. 

5  See  Hughes  v.  Cannedy,  92  CaL 
382.     • 

6  See  Hughes  v.  Cannedy,  92  CaL 
382;  Long  v.  Wolf,  25  Kan.  522;  Kipp 
v.  Fitoh,  72  Minn.  65. 

'  See  Taylor  v.  Wright,  121  111.  455; 
Brophy  v.  Harding,  137  111.  621; 
Sperry  v.  Goodwin,  44  Minn.  207; 
Smith  y.  Buhler,  121  K.  Y.  213;  Har- 
rell  v.  Enterprise  Sav.  Bank,  183  III. 
538.  See,  also,  Hammond  v.  Carter, 
155  111.  579. 


8 See  Gage  v.  Bani,  141  IT.  S.  344; 
Gage  v.  Waterman,  121  111.  115;  Still- 
well  v.  Brammell,  124  111.  338;  Gage 
v.  Davis,  129  IIL  236;  Gage  v.  Dupuy. 
134  111.  132,  137  111.  652;  Bailey  v. 
Smith,  178  111.  72;  Harrell  v.  Enter- 
prise Sav.  Bank,  183  III.  538. 

9  See  Sperry  v.  Goodwin,  44  Minn. 
207.  The  purchaser  was  held  to  get 
no  title  under  a  tax-deed  which  af- 
firmatively stated  that  the  land  was 
sold  for  a  certain  amount,  and  that 
the  notice  to  redeem  stated  that  it 
had  been  sold  for  a  less  amount: 
Landregan  v.  Peppin,  86  Cal.  122. 
10  See  Western  Land  Assoc,  v.  Mc- 
Comber,  41  Minn.  20;  Robert  v.  West- 
ern Land  Assoc,  43  Minn.  3;  McNa- 
mara  v.  Fink,  71  Minn.  66;  Knight  v. 
Knoblauch,  77  Minn.  8.  Some  of 
these  cases  apply  the  maxim  de  min- 
imis. In  Reed  v.  Lyon,  96  CaL  501, 
it  was  held  that  a  notice  which 
stated  as  the  amount  due  one  dollar 
more  than  in  fact  was  due  was  not  a 
sufficient  compliance  with  the  stat- 
ute to  bar  the  owner's  right  to  re- 
deem. In  People  v.  Cady,  105  N.  Y. 
299,  it  was  decided  that  a  notice  to 
redeem  should  require  payment  of 
interest  from  the  day  of  sale  and  not 
from  the  day  of  payment  of  the  pur- 
chase-money. It  was  ruled  in  Wat- 
kins  v.  Inge,  24  Kan.  612,  that  a  tax- 
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allowing  the  proper  legal  interval,  the  time  when  the  right  of 
redemption  will  expire,  or  when  the  purchaser  will  apply  for 
his  deed;1  that  it  be  served  by  the  lawful  holder  of  the  cer- 
tificate or  by  his  assignee ; 2  that  it  be  served  upon  the  persons 
in  the  actual  possession  or  occupancy  of  the  premises,8  and  upon 


deed  is  not  void  because  the  tax-roll 
shows  a  much  larger  amount  neces- 
sary to  redeem  the  land  than  the  sum 
published  in  the  redemption  notice. 
1  See  Landregan  v.  Peppin,  86  CaL 
122;  California  &  N.  R  Co.  v.  Me- 
cartney,  104  Cal.  616;  Wilson  v.  Me- 
Kenna,  52  111.  43;  Gage  v.  Bailey,  100 
111.  530;  Wisner  v.  Chamberlin,  117 
111.  568;  Gage  v.  Davis,  129  111.  236; 
Benefield  v.  Albert,  132  111.  665; 
Brophy  v.  Harding,  137  111.  621; 
Blackistone  v.  Sherwood,  31  Kan. 
35;  Jackson  v.  Challis,  41  Kan.  247; 
Torrington  v.  Riokershauser,  41  Kan. 
486;  Ireland  v.  George,  41  Kan.  751; 
Parker  v.  Branch,  42  Minn.  155; 
Kenaston  v.  Great  Northern  R  Co., 
59  Minn.'  35;  Peterson  v.  Peterson, 
etc.  Co.,  61  Minn.  118;  Bergen  v. 
Anderson,  62  Minn.  232;  State  v. 
Halden,  62  Minn.  246;  McNamara  v. 
Fink,  71  Minn.  66;  Kipp  v.  Fitch,  72 
Minn.  65;  Clary  v.  O'Shea,  72  Minn. 
105;  State  v.  Nord,  73  Minn.  1;  Kipp 
v.  Johnson,  73  Minn.  34;  Kipp  v. 
Robinson,  75  Minn.  1;  Mather  v. 
Curley,  75  Minn.  248;  Merchants' 
Realty  Co.  v.  St.  Paul,  77  Minn.  343; 
Gahre  v.  Berry,  82  Minn.  200;  Pat- 
terson v.  Grettum  (Minn.),  85  N.  W. 
Rep.  907;  Towle  v.  St.  Paul,  etc.  L. 
Co.  (Minn.),  86  N.  W.  Rep.  781;  Do- 
herty  v.  Real  Estate,  etc.  Co.  (Minn.), 
89  N.  W.  Rep.  853;  Clason  v.  Bald- 
win, 152  N.  T.  204;  Hennessey  v. 
Volkening,  30  Abb.  N.  C.  100,  22  N. 
T.  Supp.  528.  If  the  notice  specifies 
as  the  last  day  for  redemption  a 
day  which  is  Sunday,  it  will  be  void: 
Gage  v.  Davis,  129  111.  236;  Hill  v. 
Timmermeyer,  36  Kan.  252.  But 
where  the  redemption  notice  gives 
the   full    statutory  time    of  three 


years  for  redemption,  and  one  day 
more,  and  the  last  day  named  in  the 
notice  is  Sunday,  the  owner  will  not 
be  permitted  to  set  aside  a  deed  fol- 
lowing such  notice  without  showing 
that  he  was  misled  by  the  notice, 
and  that  he  offered  to  redeem  on  the 
day  after  the  last  day  named :  Hicks 
v.  Nelson,  45  Elan.  47.  A  notice  ex- 
tending beyond  the  statutory  period 
the  time  allowed  for  redemption  has 
been  held  equally  as  fatal  as  one 
which  requires  it:  Wisner  v.  Cham- 
berlain, 117  III.  568;  State  v.  Nord,  73 
Minn.  1 ;  Kipp  v.  Johnson,  73  Minn. 
35.  So,  though  the  notice  extends 
the  time  but  one  day  longer  than 
the  law  allows:  Benefield  v.  Albert, 
132  111.  665. 

2  See  Hale  v.  Hughes  (Ariz.),  56  Pac. 
Rep.  732;  Swan  v.  Whaley,  75  Iowa 
623;  Sickles  v.  Union  Inv.  Co.,  109 
Iowa  450;  Rector,  etc.  Co.  v.  Maloney 
(S.  D.),  88  N.  W.  Rep.  575. 

s  See  Gage  v.  Bailey,  103  III.  11 
Wisner  v.  Chamberlin,  117  111.  568 
Whities  v.  Farsons,  73  Iowa  137 
Bradley  v.  Brown,  75  Iowa  180;  Snell 
v.  Dubuque  &  S.  C.  R.  Co.,  88  Iowa 
442;  Jackson  v.  Esty,  7  Wend.  148. 
Where  a  railroad  has  condemned 
and  taken  possession  of  land  sold  for 
taxes  it  should  be  served  with  notice 
to  redeem,  and  is  not  affected  by  a 
tax-deed  without  notice:  Gormoe  v. 
Sturgeon,  65  Iowa  147.  Service  on 
one  of  several  tenants  in  possession 
as  well  as  on  the  owner  thereof  in 
whose  name  the  premises  were  taxed, 
held  insufficient:  Hintrager  v.  Mc- 
Elhinny,  112  Iowa  325.  The  .occupa- 
tion intended  by  the  statute  is  that 
at  the  time  notice  is  given:  Gon- 
zalia  v.  Bartelsman,  143 I1L  634 ;  Hand 
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the  persons  to  whom  they  are  taxed  or  by  whom  they  are 
owned,  or  who  are  interested  in  them.1  It  has  been  held  that 
a  mortgagee  is  not  an  "  owner  of,  or  person  interested  in,"  the 


v.  Ballou,  12  N.  Y.  541.  Where  no- 
tice is  required  to  be  served  on  the 
person  in  possession,  if  it  is  served 
on  the  owner  it  will  be  presumed,  in 
the  absence  of  showing,  that  he  has 
possession:,  Hall  v.  Guthridge,  52 
Iowa  403.  See  Ellsworth  v.  Low,  62 
Iowa  178.  A  statute  requiring  notice 
to  be  "served  upon  every  person  in 
actual  possession  or  occupancy " 
makes  no  distinction  between  the 
terms  "possession"  and  "occupancy," 
.  and  the  service  is  not  required  to  be 
made  on  one  who  has  only  a  con- 
structive possession  or  a  construct- 
ive occupancy:  Taylor  v.  Wright, 
121  111.  455.  Under  such  a  statute 
where  a  person  is  in  actual  posses- 
sion of  part  of  the  premises,  personal 
notice  should  be  served  upon  him: 
Smith  v.  Gage,  12  Fed.  Rep.  32  f 
Shelley  v.  Smith,  97  Iowa  259;  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Kelley,  105 
Iowa  106;  Comstock  v.  Beardsley,  15 
Wend.  348 ;  Bush  v.  Davison,  16  Wend. 
550.  Service  upon  a  husband  and 
wife,  by  handing  a  copy  to  the  wife, 
is  insufficient  where  it  does  not  ap- 
pear that  the  husband  was  present: 
Gage  v.  Bani,  141  TJ.  S.  344;  Gage  v. 
Lyons,  138  111.  590.  Persons  who  ac- 
quire rights  in  the  property  after 
notice  to  redeem  has  been  given  are 
not  entitled  to  the  notice,  but  hold 
as  purchasers  pendente  lite:  Taylor 
v.  Wright,  121  111.  455.  Service  of 
notice  upon  one  who  is  in  possession 
of  the  land  as  agent  of  the  tax-sale 
purchaser  is  not  a  compliance  with 
the  statute:  Burton  v.  Perry,  146  I1L 
71.  Further  as  to  who  is  to  be 
deemed  in  actual  possession  or  oc- 
cupancy, see  Drake  v.  Ogden,  128 I1L 
603;  Hammond  v.  Carter,  155111. 579; 
Sapp  v.  Walker,  66  Iowa  497;  Whities 
v.  Farsons,  73  Iowa  137;  Callanan  v. 


Raymond,  75  Iowa  307;  Rowland  v. 
Brown,  75  Iowa  679:  Cahalan  v.  Van 
Sant,  87  Iowa  593;  Medland  v.  Walker, 
96  Iowa  175;  Shelley  v.  Smith,  97 
Iowa  259;  Comstock  v.  Beardsley,  15 
Wend.  348:  Jones  v.  Chamberlain, 
109  N.  Y.  100;  People  v.  Campbell, 
143  N.  Y.  335;  People  v.  Wemple,  144 
N.  Y.  478;  People  v.  Turner,  145  N.  Y. 
451.  The  notice  need  not  be  had  on 
the  premises,  but  may  as  well  be 
served  elsewhere:  Gage  v.  Bailey, 
102  111.  11. 

1  See  Gage  v.  Schmidt,  104  M.  106; 
Gage  v.  Reid,  118  111.  35;  Gage  v. 
Waterman,  121  111.  115;  Stillwell  v. 
Brammell,  124  111.  338;  Gage  v.  Stew- 
art, 127  111.  207;  Miller  v.  Pence,  132 
III.  149;  Smith  v.  Prall,  133  111.  308; 
Hughes  v.  Carne,  135  111.  519;  Cotes 
v.  Rohrbeck,  139  111.  532;  Gage  v. 
Webb,  141  111.  533;  Palmer  v.  Riddle, 
180  111.  461;  Glos  v.  Boettcher,  194 
111.  — ;  Heaton  v.  Knight,  63  Iowa 
686;  Hillyer  v.  Farneman,  65  Iowa 
227;  Ellsworth  v.  Cordrey,  65  Iowa 
303;  Kessey  v.  Connell,  68  Iowa  430; 
Slyfield  v.  Barnum,  71  Iowa  245;  Ful- 
ler v.  Butler,  72  Iowa  729;  Nycum  v. 
Raymond,  73  Iowa  224;  Wilson  v. 
Russell,  73  Iowa  395;  Lynn  v.  Morse, 
76  Iowa  665;  Steele  v.  Murry,  80  Iowa 
336;  Clifton  Heights  Land  Co.  v. 
Randell,  82  Iowa  89;  Cahalan  v.  Van 
Sant,  87  Iowa  593;  Wilkin  v.  Wilkin, 
91  Iowa  652;  American  Exch.  Nat. 
Bank  v.  Crooks,  97  Iowa  244;  Sickles 
v.  Union  Inv.  Co.,  109  Iowa  450; 
Young  v.  Charnquist  (Iowa),  86  N.  W. 
Rep.  205;  Hawkeye  L.  &  B.  Co.  v. 
Gordon  (Iowa),  88  N.  W.  Rep.  1081; 
Blackistone  v.  Sherwood,  31  Kan.  35; 
Western  Land  Assoc,  v.  McComber, 
41  Minn.  20;  Sperry  v.  Goodwin,  44 
Minn.  207;  Mitchell  v.  McFarland,  47 
Minn.  535;  Eide  v.  Clarke,  57  Minn. 
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land,  upon  whom  this  notice  should  be'  served.1  A  separate 
notice  need  not  be  issued  upon  each  tax-certificate,  but  the  no- 
tice may  include  more  than  one  tract.2    Each  person  who  has 


397;  Snyder  y.  Ingalls,  70  Minn.  16; 
Berglund  v.  Graves,  72  Minn.  178; 
People  v.  Cady,  105  N.  Y.  299;  People 
v.  Heggeman,  22  N.  Y.  St.  Rep.  109,  4 
N.  Y.  Supp.  352.  Where  the  land  is 
taxed  to  a  decedent's  estate  the  ex- 
ecutors are  entitled  to  notice  of  the 
expiration  of  the  time  to  redeem: 
Crawford  v.  Liddle,  101  Iowa  148. 
Under  a  statute  requiring  notice  to 
be  served  upon  the  person  to  whom 
the  land  was  assessed,  the  deed  was 
-  void  even  though  the  person  assessed 
had  no  interest  in  the  land,  and 
though  notice  was  published:  Bar- 
nard v.  Hoyt,  63  111.  341.  The  per- 
sons to  be  served  are  those  in  whose 
names  the  land  is  assessed  at  the 
time  the  notice  is  given:  Rice  v. 
Bates,  68  Iowa  397;  Smith  v.  Calla- 
nan,  103  Iowa  218 ;  Thomson  v.  Dickey, 
42  Neb.  314.  So  where  the  statute  re- 
quires service  on  the  "  owners  or  par- 
ties interested:  "  Gonzalia  v.  Bartels- 
man,  143  I1L  634;  Lauer  v.  Weber, 
177  111.  1 15.  Where  the  owner  of  the 
realty  has  made  an  assignment  for 
the  benefit  of  his  creditors  under  the 
state  insolvent  law,  it  is  not  neces- 
sary that  a  tax-sale  purchaser  give 
to  the  court  or  the  assignee  a  notice 
of  the  expiration  of  the  time  to  re- 
deem, or  that,  in  order  to  perfect  his 
title,  he  cause  svlch  assignee  to  be 
brought  into  the  tax  proceedings: 
Wyman  v.  Baker  (Minn.),  86  N.  W. 
Rep.  432.  In  Iowa,  where  the  land 
previously  assessed  as  "  unknown  " 
was  assessed  to  the  tax-sale  pur- 
chaser, it  was  held  that  he  was  not 
required  to  serve  notice  upon  him- 
self: Knight  v.  Campbell,  76  Iowa 
730.  But  in  Minnesota  notice  must 
issue  in  all  cases,  as  well  where  the 
tax-certificate  is  held  by  the  person 
in  whose  name  the  land  is  assessed 


as  in  other  cases:  Wakefield  v.  Day, 
41  Minn.  344;  Reimer  v.  Newell,  47 
Minn.  237. 

i  Smyth  v.  Neff,  123  111.  310;  Glos 
v.  Evanston,  etc.  Assoc,  186  111.  586. 
In  North  Carolina  a  tax-deed  is  held 
effective  as  against  a  prior  mortgage, 
though  the  mortgagee  had  no  notice 
of  the  sale:  Powell  v. 'Sikes,  119  N. 
C.  231.  Where  notice  of  sale  and  of 
the  time  for  redemption  is  required 
to  be  given  to  a  mortgagee,  a  sale  for 
taxes  and  assessments  which  became 
liens  after  the  recording  of  a  mort- 
gage does  not  give  the  purchaser  a  su- 
perior title  to  the  mortgagee  without 
notice:  Ruyter  v.  Reid,  121  N.  Y. 
498.  The  bare  fact  of  the  existence 
,of  a  mortgage  recorded  forty-eight 
years  before  the  sale  is  insufficient 
to  require  proof  of  the  service  of  no- 
tice upon  the  mortgagee  under  a  stat- 
ute requiring  such  proof  upon  the 
owner  and  mortgagee  before  the 
purchaser  can  receive  his  deed: 
Martin  v.  Stoddard,  127  N.  Y.  61. 
Under  a  statute  allowing  mortgagees 
a  certain  time  after  notice  in  which 
to  redeem,  a  release  to  a  mortgagee 
of  the  equity  of  redemption,  after  a 
tax-sale,  which  release  contains  the 
words  "  subject  to  any  and  all  un- 
paid taxes,"  is  not  equivalent  to  "ac- 
tual notice  "  of  a  tax-sale:  Keith  v. 
Wheeler,  159  Mass.  161. 

2  Drake  v.  Ogden,  128  111.  603; 
Hammond  v.  Carter,  155  111.  579; 
Jenswold  v.  Doran,  77  Iowa  692;  Sny- 
der v.  Ingalls,  70  Minn.  16.  As  to 
what  constitutes  one  tract  under  a 
statute  giving  the  printer  for  pub- 
lishing list  and  notice  "  thirty  cents 
for  each  lot  or  tract  in  such  list:  " 
Bohan  v.  Ozaukee  County,  88  Wis. 
498, 
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a  right  to  redeem  is,  however,  entitled  to  a  separate  notice.1 
In  some  states  notice  has  been  held  unnecessary  where  unoo 
cupied  land  is  taxed  to  unknown  owners.2  The  giving  of  the 
statutory  notice  to  redeem,  while  indispensable  if  a  tax-deed 
is  desired,  is  not  necessary  where  the  holder  of  the  tax-certifi- 
cate merely  wishes  to  foreclose  his  lien.3  Sometimes  provision 
is  made  for  serving  the  notice  by  mail,4  or  by  publication  in  a 
newspaper,5  or  by  posting  in  public  places.6    The  proof  of  no- 


1  White  v.  Smith,  68  Iowa  313. 
Notice' to  infant  who  has  no  guard- 
ian held  invalid:  Levy  v.  Newman, 
50  Huh  438,  3  N.  Y.  Supp.  324  It 
was  held  in  Bice  v.  Bates,  68  Iowa 
393,  that  one  who  has  exchanged  his 
certificate  of  purchase  for  a  void 
deed  is  still,  in  law,  a  certificate- 
holder  upon  whom  notice  must  be 
served. 

2  See  Tuttle  v.  Griffin,  64  Iowa  455; 
Meredith  v.  Phelps,  65  Iowa  118; 
Griffin  v.  Tuttle,  74  Iowa  219;  Irwin 
v.  Burdick,  79  Iowa  69;  Lawrence  v. 
Hprnick,  81  Iowa  193.  In  such  case, 
after  deed  made,  facts  presumed  not 
to  require  notice:  Garmoe  v.  Stur- 
geon, 65  Iowa  147;  Funson  v.  Bradt, 
105  Iowa  471.  Notice  required  in  , 
Minnesota  though  owner's  name 
stated  in  assessment  book  as  un- 
known: State  v.  Ealden,  62  Minn. 
246;  Hoyt  v.  Clark,  64  Minn.  139.  As 
to  the  showing,  in  Illinois,  that  land 
was  vacant  and  unoccupied  so  as  to 
excuse  service  of  notice:  Coombs  v. 
Goff,  127  111.  431. 


3  Bryant  v.  Estabrook,  16. Neb.  217; 
Lammers  v.  Comstock,  20  Neb.  341; 
Helprey  v.  Redick,  21  Neb.  80;  Mc- 
Clure  v.  Lavender,  21  Neb.  181 ;  Van 
Etten  v.l  Med  land,  53  Neb.  569; 
Grant  v.  Bartholomew,  57  Neb.  673; 
Merrill  v.  Ijams,  58  Neb.  700;  Car- 
man v.  Harris  (Neb.),  85  N.  W.  Eep. 
848. 

*  See  Jones  v.  Seattle,  19  Wash.  669. 

5  Where  the  land  has  been  errone- 
ously listed  to  "owners  unknown," 
notice  given  by  publication  accord- 
ingly was  held  not  good  under  a 
statute  requiring  notice  to  be  given 
to  the  owners  personally  or  by  pub- 
lication: Hartley  v.  Boynton,  17  Fed. 
Rep.  873,  5  McCrary  453.  Notice  by 
publication  as  in  the  case  of  non- 
residents where  the  owner  was  in 
fact  a  resident  of  the  state,  though 
defective,  will  not  avoid  the  tax- 
deed:  McQuity  v.  Doudna,  101  Iowa 
144.  As  to  the  showing  of  diligent 
search  and  inquiry  for  owners  or  oc- 
cupants in  order  to  justify  service 
by   publication,     see    Harding    v. 


6  See  Stout  v.  Coates,  35  Kan.  382; 
Washington  v.  Hosp,  43  Kan.  324; 
Choat  v.  Phelps  (Kan.),  66  Pac.  Rep. 
1002.  Where,  under  the  statute, 
service  is  only  to  be  made  by  posting 
when  the  premises  are  unoccupied, 
the  affidavit  of  notice  by  posting 
gives  no  authority  to  issue  the  deed 
unless  it  shows  they  were  not  occu- 
pied: Hall  v.  Capps,  107  Cal.  .513. 
And  an  affidavit,  filed  eight  days 
after  the  date  appointed  for  the  ap- 
plication for  the  deed,  stating  that 


the  property  "is  entirely  unoccu- 
pied," is  insufficient  for  failure  to 
state  the  time  of  the  service  of  no- 
tice: Miller  v.  Williams  (Cal.),  67 
Pac.  Rep.  788.  If  the  affidavit  states 
that  the  lists  of  lands  unredeemed 
.from  tax-sales  were  posted  in  cer- 
tain named  places  and  also  in  his 
office,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  the  places  of  posting  were  pub- 
lic places  as  required  by  the  statute: 
Washington  v.  Hosp,  supra. 
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tice  must  show  with  reasonable  certainty  that  the  require- 
ments of  the  statute  in  regard  to  notice  have  been  complied 


Brophy,  133  111.  39;  Burton  v.  Perry, 
146  111.  71;  Van  Matre  v.  Sankey,  148 
111.  536;  Sullivan  v.  Eddy,  164  111. 
391;  Hammond  v.  Carter,  155  111. 
579;  Glos  v.  Boettcher  (111.),  61  N.  E. 
Rep.  1017.  That  the  deputy  sheriff 
may  make  the  return  showing  the 
facts  warranting  publication,  see 
Reimer  'v.  Newell,  47  Minn.  237. 
Under  the  Minnesota  statute,  where 
the  name  of  the  owner  of  the  prop- 
erty sold  is  unknown,  and  no  one  is 
in  actual  possession,  the  notice  must 
be  made  by  publication:  State  v. 
Halden,  62  Minn.  246;  Hoyt  v.  Clark, 
64  Minn.  139.  "Where  a  leasehold  in- 
terest was  sold  and  was  to  be  con- 
veyed at  the  expiration  of  two  years 
from  the  sale,  but  the  statute  re- 
quired the  corporation,  at  least  six 
months  before  the  expiration  of  two 
years  from  the  sale,  to  cause  an  ad- 
vertisement to  be  published  at  least 
twice  in  each  week,  for  six  weeks 
successively,  that  unless  the  lands 
were  redeemed  by  a  certain  day  they 
would  be  conveyed,  held  that  this 
was  imperative,  and  that  the  six 
weeks  must  be  completed  six  months 
before  the  expiration  of  two  years: 
Doughty  v.  Hope,  3  Denio  594.  As  to 
the  necessity  of  following,  in  pub- 
lishing notice,  mandatory  require- 
ments, see,  also,  State  v.  Gayhart,  34 
Neb.  192.  Where  notice  was  duly 
published  once  each  week  for  three 
successive  weeks,  and  on  the  day 
after  the  last  publication  proof  of 
publication  was  made  and  filed,  the 
fact  that  the  last  publication  was 
continued  for  a  week  did  not  render 
such  notice  insufficient:  Cook  v. 
Schroeder  Lumber  Co.  (Minn.),  88  N. 
W.  Rep.  971.  If  a  wrong  name  is 
used  in  publishing  the  notice,  the 
right  of  redemption  will  not  be  ter- 
minated by  the  notice,  and  the  stat- 
66 


ute  of  limitations  will  not  begin  to 
run  upon  the  deed:  Slyfield  v.  Bar- 
num,  71  Iowa  245.  Under  a' statute 
requiring  notice  to  be  made  person- 
ally or  by  publication,  a  published 
notice  addressed  "To  whom  it  may 
concern,"  and  not  containing  the 
names  of  non-residents  in  whose 
name  the  property  was-assessed,  is  in- 
sufficient: Rector,  etc.  Co.  v.  Maloney 
(S.  D.),  88  N.  "W.  Rep.  575.  A  pub- 
lished notice  sufficiently  discloses 
the  names  of  the  owners  where  they 
are  inserted  opposite  each  tract:  . 
Sperry  v.  Goodwin,  44  Minn.  207. 
Where  the  notice  as  published  dif- 
fered from  the  original  only  in  the 
order  in  which  the  facts  were  stated, 
and  contained  all  the  essentials,  the 
variance  was  held  not  to  be  mate- 
rial: Ibid.  Land  was  assessed  in  the 
name  of  "  Johnson,  Lot  M.  &  Wm," 
Lot.M.  being  a  non-resident,  but  it 
was  in  the  possession  of  William 
Johnson  and  Albert  Harper;  notice 
to  redeem  addressed  to  William 
Johnson  and  Albert  Harper  was 
served  on  them,  without  mention  of 
Lot  M.  Johnson,  and  notice  to  him 
without  mention  of  the  others  was 
published;  held  insufficient:  Cornoy 
v.  Wetmore,  92  Iowa  100.  In  Iowa 
a  statute  providing  that  service  of 
notice  may  be  made  on  non-resi- 
dents by  publication  was  held  not  to 
restrict  service  to  publications  only, 
and  a  personal  service  on  a  non-resi- 
dent while  in  the  county  was  suffi- 
cient: Baker  v.  Crabb,  73  Iowa  412. 
And  under  a  provision  that  "actual 
personal  service,  either  within  or 
without  the  state,  supersedes  the 
necessity  of  publication,"  where  the 
land  was  assessed  to  a  non-resident, 
and  on  the  sale  for  the  taxes  notice 
of  the  time  in  which  to  redeem  was 
personally  served  in  another  state, 
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with,1  else  the  deed  will  be  of  no  avail ;  for  if  there  has  been 
no  notice,  or  if  the  notice  is  insufficient,  the  deed  will  not  cut 


Vublication  of,  such  notice  was  un- 
necessary: Seymour  v.  Harrison,  85 
Iowa  130. 

»  See  Gage  v.  Bani,  141  U.  S.  344; 
Viele  v.  Van  Steenberg,  31  Fed.  Eep. 
249;  Slyfield  v.  Healy,  32.  Fed.  Rep. 
2;  Simmons  v.  McCarthy,  118  Cal. 
622;  Price  v.  England,  109  111.  394; 
Gage  v.  Hervey,  111  111.  305;  Davis 
v.  Gosnell,  113  111.  121;  Wisner  v. 
Ohamberlin,  117  111.  568;  Taylor  v. 
Wright,  121  111.  455;  Stillwell  v. 
Brammel),  124  111,  338;  Briokey 
v.  English,  129  111.  646;  Smith  v. 
Prall,  133  111.  308;  Perry  v.  Bowman, 
151  111.  25;  Glos  v.  Gould,  182  111.  512; 
Harrell  v.  Enterprise  Sav.  Bank,  183 
111,  538;  American,  etc.  Assoc,  v. 
Smith,  59  Iowa  704;  Ellsworth  v. 
Cordrey,  63  Iowa  675;  Stull  v.  Moore, 
70  Iowa  149;  Johnson  v.  Brown,  71 
Iowa  609;  Bolin  v.  Francis,  72  Iowa 
619;  Baker  v.  Crabb,  73  Iowa  412; 
Rowland  v.  Brown,  75  Iowa  679; 
Babcock  v.  Bonebrake,  77  Iowa  710; 
Lynn  v.  Morse,  76  Iowa  665;  Smith 
v.  Heath,  80  Iowa  231;  Kundson  v. 
Litchfield,  87  Iowa  111;  Stevens  v. 
Murphy,  91  Iowa  356;  Funson  v.  Bradt, 
105  Iowa  471;  Hintrager  v.  McEl- 
hinny,  112  Iowa  325;  In  re  New  Or- 
leans, 52  La*  An.  1073;  Jewell  v. 
Truhn,  38  Minn.  433;  Muller  v.  Jack- 
son, 39  Minn.  431;  People  v.  Cady, 
105  N.  Y.  299.  As  to  the  burden  of 
proof  of  service  of  notice,  see  Nelson 
v.  Central  Land  Co.,  35  Minn.  408; 
Muller  v.  Jackson,  39  Minn.  431.  In 
Iowa,  the  deed  being  prima  facte 
evidence  of  the  regularity  of  all  pro- 
ceedings prior  to  its  execution,  due 
service  of  notice  to  redeem  will  be 
presumed  in  the  absencejof  evidence 
to  the  contrary:  Soukup  v.  Union 
Inv.  Co.,  84  Iowa  448.  Facts  held 
not  to  overcome  such  presumption: 


Young  v.  Goodline,  106  Iowa  447. 
But  in  Illinois  the  statute  making 
the  tax-deed  prima  facie  evidence 
of  certain  facts  is  not  applicable  to 
the  notice  to  redeem:  Gage  v.  Bani, 
141  U.  S.  344;  Kepley  v.  Fouke,  187 
111.  162.  Under  the  New  York  stat- 
ute making  the  comptroller's  deed 
conclusive  evidence  after  a  certain 
period  that  all'  notices  required  by 
law  were  regularly  given,  it  will  be 
conclusively  presumed  that  due  no- 
tice to  redeem  was  given:  Ostrander 
v.  Darling,  127  N.  Y.  70.  In  Hennes- 
sey v.  Volkening,  30  Abb.  N.  C.  100, 
22  N.  Y.  Supp.  528,  the  purchaser's 
affidavit  of  service  of  notice  was 
held  not  admissible  as  evidence  of 
such  service.  Where  the  purchas- 
er's affidavit  shows  failure  to  comply 
with  the  statutory  requirements  it 
cannot  be  aided  by  extrinsic  evi- 
dence: Hughes  v.  Carne,  135  111.  519; 
,Esker  v.  Heffernan,  159  111.  38.  If 
such  affidavit  is  wholly  defective  the 
deed  is  void:  Wallahan  v.  Ingersoll, 
117  111.  123.  As  to  proof  of  service 
by  publication,  see  Sweeley  v.  Van 
Steen  burgh,  69  Iowa  696;  Nycum  v. 
Raymond,  73  Iowa  224;  Baker  v. 
Crabb,  73  Iowa  412;  Muller  v.  Jack- 
son, 39  Minn.  431;  Sperry  v.  Good- 
win, 44  Minn.  207.  The  affidavit  of 
the  purchaser  at  a  tax-sale  that  the 
notice  to  redeem  was  duly  posted 
and  published  is,  in  California, prima 
fade  evidence  of  such  publication : 
Walsh  v.  Burke  (Cal.),  66  Pac.  Rep. 
866.  In  New  York  the  statute  re- 
quires a  certificate  from  the  comp- 
troller that  notice  has  been  served: 
see  Lockwood  v.  Gehlert,  127  N.  Y. 
241;  Clason  v.  Baldwin,  152  N.  Y 
204;  Caulkins  v.  Chamberlain,  37 
Hun  163;  Powell  v.  Jenkins,  14  Misc. 
Rep.  83,  35  N.  Y.  Supp.  265. 
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off  the  right  of  redemption,1  nor  will  it  set  in  motion  the  stat- 
ute of  limitations,2  and  a  person  may  attack  the  deed  without 
showing  title  in  himself.3  '  The  fact  that  the  notice  is  invalid 
will  not,  however,  render  the  sale  void.4  And  if  the  notice  is 
insufficient  so  that  one  gets  a  void  deed,  the  purchaser  may 
give  a  new  notice.5 

6.  Who  may  redeem.  The  determination  of  this  question 
may  to  some  extent  depend  upon  the  phraseology  of  the  stat- 
ute. The  general  rule  is,  that  any  one  mayredeem  who  has  in 
the  land  an  interest  which  would  be  affected  by  the  tax  con- 


1  Hillyer  v.  Farneman,  65  Iowa  227'; 
Slyfleld  v.  Barnum,  71  Iowa  245;  Wil- 
son v.  Russell,  73  Iowa  395;  Bradley 
v.  Brown,  75  Iowa  180;  Carnoy  v. 
Wetmore^  92  Iowa  100;  Shelley  v. 
Smith,  97  Iowa  259;  Chicago,  B.  &  Q. 
R.  Co.  v.  Kelley,  105  Iowa  106;  Smith 
v.  Harvey  (Iowa),  90  N.  W.  Rep.  489. 
In  Iowa  a  deed  without  notice  is  not 
void  but  is  voidable  only:  Bowers  v. 
Hallock,  71  Iowa  218.  One  seeking 
to  redeem  from  a  sale  and  deed 
where  the  deed  is  not  supported  by 
notice  need  not  show  he  has  tendered 
the  amount  necessary  to  redeem:  Ad- 
ams v.  Saow,  65  Iowa  435.  It  was 
held  in  Grove  v.  Benedict,  69  Iowa 
346,  that  a  petition  assailing  the  va- 
lidity of  a  tax-deed  must  not  only 
.allege  that  no  notice  to  redeem.was 
given,  but  also  that  there  was  some 
one  entitled  to  notice.  In  Callanan 
v.  Lewis,  79  Iowa  452,  it  was  decided 
that  redemption  on  account  of  insuf- 
ficient notice  or  service  should  be  by 
an  equitable  action  under  Iowa  Code, 
§893.  A  delay  of  five  years  from  the 
time  the  deed  was  executed  in  bring- 
ing such  action  by  one  on  whom  no- 
tice to  redeem  was  not  served  does 
not  show  such  laches  as  to  justify 
denial  of  relief:  Fuller  v.  Butler,  72 
Iowa  729. 

2  Slyfleld  v.  Healy,  32  Fed.  Rep.  2; 
Torrence  v.  Shedd,  156  111.  194;  Sly- 


field  v.  Barnum,  71  Iowa  245;  Chi-' 
cago,  B.  &  Q.  R  Co.  v.  Kelley,  105  Iowa 
106.  Where,  in  an  action  to  quiet  a 
tax-title,  the  defendant  pleaded  that 
no  notice  of  the  expiration  of  the 
time  for  redemption  had  been  served 
on  him,  and  that  the  land  was  as- 
sessed to  him,  it  was  held  that  this 
question  was  in  issue  without  any 
reply:  Walker  v.  Sioux  City,  etc. 
Co.,  65  Iowa  563. 

3  Adams  v.  Snow,  65  Iowa  435; 
Swan  v.  Harvey  (Iowa),  90  N.  W.  Rep. 
489. 

4  People  v.  Cady,  56  N.  Y.  Super. 
Ct.  180,  6  N.  Y.  Supp.  546. 

s  Land  v.  Smith,  62  Iowa  329;  Flan- 
agan v.  St.  Paul,  65  Minn.  347.  It 
was  held  in  Lauer  v.  Weber,  177  111. 
115,  that  a  tax-deed,  void  because 
based  upon  a  defective  affidavit, 
could  not  be  cured  by  the  subsequent 
filing  of  an  additional  affidavit  and 
the  issue  of  a  new  tax-deed;  both 
deeds  were  void.  And  in  Viele  v. 
Van  Steenberg,  31  Fed.  Rep.  249,  it 
was  held  that  the  failure  to  file  the 
-  affidavit  of  notice  to  redeem  was  not 
cured,  as  against  one  seeking  to  re- 
deem, by  filing  an  affidavit  in  due 
form  and  obtaining  a  second  treas- 
urer's deed,  the  suit  for  redemption 
having  been  commenced  before  such 
filing  or  the  giving  of  such  deed. 
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veyance.1  A  statute  giving  the  right  to  redeem,  to  the  "  owner  " 
will  be  construed  to  embrace  the  case  of  the  original  bwner, 
notwithstanding  there  is  an  outstanding  tax-title.2  It  may  also 


1  See  Dubois  v.  Hepburn,  10  Pet.  1 ; 
Halsted  v.  Buster,  140  U.  S.  273; 
Rich  v.  Braxton,  158  U.  S.  375; 
Schenck  v.  Peay,  1  Dill.  267;  Wood 
v.  Welpton,  29  Fed.  Rep.  405;  Brax- 
ton v.  Rich,  47  .Fed.  Rep.  178;  Nico- 
demus  v.  Young,  90  Iowa  423;  Brad- 
ford v.  Walker  (Ky.),  5  S.  W.  Rep. 
555;  McDougal'v.  Montlezun,  39  La. 
An.  1005;  Whitaker  v,  Ashby,  43  La. 
An.  117;  Stone  v.  Stone,  163  Mass. 
474;  People  v.  Campbell,  143  N.  Y. 
335;  Frazier  v.  Johnson,  65  N.  J.  L. 
673;  MoBride  v.  Hoey,  2  Watts  436; 
Waggoner  v.  Wolf,  28  W.  Va.  820; 
Yokum  v.  Fiokey,  37  W.  ,Va.  762; 
Rutledge  v.  Price  County,  66  Wis. 
35.  A  bankrupt  has  been  held  en- 
titled to  redeem  land  which  he 
owned  before  he  went  into  bank- 
ruptcy: Hampton  v.  Rouse,  22  Wall. 
263.  One  in  possession  and  to  whom 
the  tax  was  assessed  may  redeem: 
Campbell  v.  Packard,  61  Wis.  88. 
See  Townshend  v.  Shaffer,  30  W.  Va. 
176.  In  Iowa  the  holder  of  any  right 
in  lands,  legal  or  equitable,  perfect 
or  inchoate,  may  redeem  from  a  tax- 
sale,  and  the  officer,  it  seems,  should 
receive  the  money  of  any  one  com- 
ing in  apparent  good  faith  to  make 
redemption,  leaving  the  question  of 
his  right  to  be  determined  after- 
wards if  disputed:  Cummings  v. 
Wilson,  59  Iowa  14;  Cowdry  v.  Cuth- 
bert,  71  Iowa  733.  See  Chapin  v. 
Curtenius,  15  I1L  427.  And  since,  in 
th'at  state,  "  any  person  entitled  to 
redeem  land  sold  for  taxes  after  de- 
livery of  the  deed,"  may  maintain 
an  action  to  be  permitted  to  redeem, 
the  plaintiff  in  such  action  need  not 
show  actual  title:  Paxton  v.  Boss, 
89  Iowa  661.  A  son-in-law  of  an 
owner  of  lands  forfeited  for  non-pay- 
ment of  taxes  held  not  entitled  to 


redeem:  Dixon  v.  Hockady,  36  S.  C. 
60.  Authority  of  agent:  Houston  v. 
Buer,  117  III  324;  People  v.  Camp- 
bell, 143  N.  Y.  335;  Townshend  v. 
Shaffer,  30  W.  Va.  176;  Reger  v. 
•Shaffer,  30  W.  Va.  349.  Presumption 
of  authority  from  person  in  whose 
name  payment  was  made:  State  v. 
Harper,  26  Neb.  761.  And  see  Mer- 
riman  v.  Lyman,  124  N.  C.  434;  Har- 
man  v.  Stearns,  96  Va.  58.  When 
application  for  a  redemption  is  made 
it  devolves  upon  the  treasurer  to  de- 
termine whether  the  applicant  has 
such  an  interest  in  the  property  as 
entitles  him  to  redeem;  in  reaching 
this  conclusion  he  acts  in  a  quasi- 
judicial  capacity.  His  decision  will 
be  presumed  to  be  correct  until  the 
presumption  is  overcome  by  evi- 
dence: Hartman  v.  Reid  (Colo.  App.), 
69  Pac.  Rep.  787. 

2  Lancaster  v.  County  Auditor,  2 
Dill.  478.  If  there  have  been  suc- 
cessive tax-sales  to  different  pur- 
chasers, a  bill  to  redeem  brought  by 
the  original  owner  against  the  last 
purchaser  cannot  be  maintained  if 
the  right  to  redeem  as  against  the 
first  purchaser  has  been  lost  by  lapse 
of  five  years  from  the  time  of  his" 
purchase;  nor  does  it  matter  that 
plaintiff  is  an  infant:  O'Day  v.  Bow- 
ker,  143  Mass.  59.  One  in  whose 
name  land  was  returned  delinquent, 
when  sold  to  the  state  for  taxes,  may 
redeem,  though  it  was  sold  a  second 
time,  after  entry  in  another's  name: 
Dooley  v.  Christian,  96  Va.  534.  Un- 
der a  statute  giving  the  right  of 
redemption  only  to  the  former  owner 
or  to  an  encumbrancer,  the  heirs  of 
the  former  owner  may  redeem:  Rich 
v.  Braxton,  158  U.  S.  375;  Braxton 
v.  Rich,  47  Fed.  Rep.  178.  A  mort- 
gagee held  to  be  "owner"  within 
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embrace  any  one  who  has  a  substantial  interest  in  the  premises; 
even  a  wife  having  a  homestead  right  in  her  husband's  lands,1 
or  a  lien  creditor,2  or  a  purchaser  by  executory  contract.3  A 
purchaser  at  sheriff's  sale  of  the  right  of  one  in  possession  may 
redeem,  though  he  shows  no  title  in  the  occupant.4  And  so 
may  a  husband  who  claims  in  right  of  his  wife ; 5  or  a  dowress ; 6 
or  a  mortgagee  or  his  assignee ; 7  or  a  lessee ; 8  or  a  guardian  or 


the  meaning  of  such  a  statute:  Alter 
v.  Shepherd,  27  La.  An.  207.  Other- 
wise in  Georgia:  Mixon  v.  Stanley, 
100  Ga.  372.  A  mortgager,  after  fore- 
closure, ceases  to  be  the  "  owner  of 
the  land  "  within  the  meaning  of  the 
Massachusetts  statute,  and  therefore 
cannot  then  redeem  from  a  tax-sale: 
Da  Silva  v.  Turner,  166  Mass.  407.  It 
was  held  in  Stinson  v.  Connecticut 
Mut.  L.  Ins.  Co.,  174  111.  125,  that  a 
mortgager  who  knows  that  the  mort- 
gagee has  already  redeemed  the 
property  from  a  sale  for  taxes  can- 
not avail  himself  of  the  right  of  re- 
demption by  payment  to  the  county 
clerk  as  provided  by  statute. 

'Lamar  v.  Sheppard,  80  Ga.  25; 
Adams  v.  Beale,  19  Iowa  61.  Re- 
demption by  wife  held  to  inure  to 
husband's  benefit:  Eeed  v.  Sims 
(Ky.),  16  S.  W.  Eep.  268.  As  to  re- 
demption of  homestead  when  widow 
allows  it  to  be  sold,  see  Tucker  v. 
Tucker,  108  N.  C.  235. .  A  minor  child 
may.  redeem  the  whole  homestead, 
the  rights  of  the  other  children  hav- 
ing expired  by  their  reaching  their 
majority:  Seger  v.  Spurlock,  59  Ark. 
147. 

2  Schenck  v.  Peay,  1  Dill.  267;  Swan 
v.  Harvey  (Iowa),  90  N.  W.  Rep.  489; 
Basso  v.  Benker,  33  La.  An.  432. 

3  Woodward  v.  Campbell,  39  Ark. 
580;  Rich  v.  Palmer,  7  Or.  133.  In 
Massachusetts  it  has  been  held  that 
one  who  has  bought  the  land  by 
executory  contract  may  compel  the 
tax-sale  purchaser  to  assign  to  him 


on  receipt  of  the  redemption  money: 
Rogers  v.  Butler,  11  Gray  410. 

4  Shearer  v.  Woodburn,  10  Pa.  St. 
511.  So  may  the  holder  of  a  sheriff's 
certificate  of  sale  on  foreclosure  of  a 
mortgage:  Gable  v.  Seiben,  137  Ind. 
155. 

8  Dubois  v.  Hepburn,  10  Pet.  1. 

6  Rice  v.  Nelson,  27  Iowa  148. 

'O'Brien  v.  Bradley  (Ind.  App.),61 
N.  E.  Rep.  943;  Lloyd  v.  Bunce,  41 
Iowa  660;  Ellsworth  v.  Low,  62  Iowa 
178;  Montgomery  v.  Burton,  31  La. 
An.  330;  Faxon  v.  Wallace,  101  Mass. 
444;  Williams  v,  Hudson,  93  Mo.  524; 
People  v.  Edwards,  56  Hun  377;  Man- 
hattan Trust  Co.  v.  Richards,  13  S.  D. 
377.  See  Boatmen's.  Sav.  Bank'  v. 
Grieve,  101  Mo.  625;  Cockerill  v.  Staf- 
ford, 102  Mo.  57;  Giraldin  v.  Howard, 
103  Mo.  40;  McKee  v.  Spiro,  107  Mo. 
452;  Elliott  v.  Shaffer,  30  W.  Va.  347. 
Where  the  statute  gave  the  right  to 
redeem  to  a  "mortgagee  of  record," 
it  was  held  sufficient  if  the  mortgage 
was  on  record  at  the  time  of  the 
offer  to  redeem :  Hawes  v.  Howland, 
136  Mass.  267.  The  right  of  a  mort- 
gagee to  redeem  is  not  lost  by  fore- 
closure; it  passes  to  the  purchaser  at 
the  foreclosure  sale:  Downey  v. 
Laney,  178  Mass.  465.  That  such  pur- 
chaser must,  in  Iowa,  show  title  in 
the  mortgager  or  that  he  himself 
was  owner,  when  he  seeks  to  redeem, 
see  Peterborough  Sav.  Bank  v.  Des 
Moines  Sav.  Bank,  110  Iowa  519.  The 
heirs  or  devisees  of  a  deceased  mort- 
gagee who  had  foreclosed  and  bought 


8  Byiugton  v.  Ryder,  9  Iowa  566i 
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other  person  acting  for  another  under  disability ; x  or  an  execu- 
tor charged  with  the  duty  of  selecting  and  setting  aside  their 
shares  to  devisees.2  It  has  even  been  held  in  a  number  of  cases 
that  one  in  possession  of  land  by  mere  color  of  title  may  redeem ; 3 
but  this  can  hardly  be  universally  true  under  the  statutes  of 
different  states,  which  after  all,  it  must  be  borne  in  mind,  are 
to  control  in  respect  to  the  persons  who  are  to  have  the  priv- 
ilege of  redeeming  as  well  as  in  other  respects.4  It  is  held 
that  one  interested  in  lands  sold  in  solido  may  redeem  for  all,5 


in  may  redeem  from  a  tax-sale:  Mc- 
Gauley  v.  Sullivan,  174  Mass.*  303. 
Either  the  owner  of  the  land  or  his 
mortgagee  has  the  right  to  redeem 
from  a  tax-sale,  and  it  is  immaterial 
to  the  purchaser  which  is  permitted 
to  do  so,  as  he  is  only  interested  in 
the  repayment  of  the  amount  of 
taxesfor  which  it  was  sold:  Griffiths 
v.  Utley,  76  Iowa  293.  In  Georgia, 
prior  to  1898,  a  mortgagee  had  not 
the  right  to  redeem  from  a  tax-execu- 
tion sale  of  land:  Mixon  v.  Stanley, 
100  Ga.  372.  A  mortgagee  whose 
lien  is  superior  to  a  lien  for  taxes  is 
under  no  obligation  or  necessity  to 
redeem  from  a  tax-sale  to  protect  his 
mortgage,  and  cannot,  therefore,  re- 
cover from  the  county  the  amount 
so  paid  by  him  to  redeem,  under  a 
statute  directing  the  treasurer  to  re- 
fund taxes  erroneously  or  illegally 
assessed:  Bibbins  v.  Polk  County, 
100  Iowa  493. 

1  Witt  v.  Mewhirter,  57..  Iowa  545. 

2  White  v.  Smith,  68  Iowa  313. 
sSee  Brown  v.  Day,  78  Pa.  St.  129; 

Foster  v.  Bowman,  55  Iowa  237.  The 
redemption  will  inure  to  the  benefit 
of  the  true  owner,  and  the  party  pay- 
ing cannot,  after  the  time  for  re- 
demption expires,  withdraw  the 
money:  Levick  v.  Brotherline,  74  Pa. 
St.  149. 

*In  Mississippi  "the  owner  or  any 
one  interested  in  lands"  sold  for 
taxes  is  not  allowed  to  redeem,  but 
is  given  the  right  for  twelve  months, 
in  preference  to  all  other  persons,  to 


enter  the  lands  as  purchaser  from 
the  holder  of  the  tax-title:  see 
Bonds  v.  Greer,  56  Miss.  710.  But 
this  purchase  is  in  effect  a  redemp- 
tion: Faler  v.  McRae,  56  Miss.  227. 
,  6Loomis  v.  Pingree,  43  Me.  299; 
Alexander  v.  Ellis,  123  Pa.  St.  81. 
Where  a  tenant  in  common  takes  a 
deed  of  the  whole  property  from  a 
tax-sale  purchaser  by  paying  the  ex- 
act amount  required  for  redemption, 
he  must  be  presumed,  in  the  absence 
of  rebutting  evidence,  to  have  done 
so  in  the  exercise  of  a  legal  right, 
and  the  whole  property  will  be  re- 
deemed from  the  sale:  Hurley  v. 
Hurley,  148  Mass.  444.  Where  an 
undivided  interest  in  lands  the  whole 
of  which  is  subject  to  a  tax-sale  is 
sold,  on  execution,  the  sheriff  may 
pay  the  whole  tax  from  the  proceeds 
of  sale:  Dungan's  Appeal,  88  Pa.  St. 
414.  Where  adults  and  infants  are 
co-tenants  of  lands  sold  for  taxes, 
and  the  limitation  has  expired  as  to 
the  adults,  the  infants  can  only  re- 
deem 'their  interest,  and  not  the 
whole  tract:  Wilson  v.  Sykes,  67 
Miss.  617.  But  see,  contra,  Seger  v. 
Spurlock,  59  Ark.  147.  Redemption 
by  one  tenant-in-common  inures  to 
the  benefit  of  his  co-tenants:  Scott 
v.  Brown,  106  Ala.  604.  But  a  co- 
tenant  redeeming  from  a  tax-sale 
can  hold  until  the  co-tenants  pay 
their  respective  shares:  Watkins  v. 
Eaton,  30  Me.  529;  Wilmot  v.  La- 
throp,  67  Vt.  671.  Though  a  pur- 
chase by  the  husband  of  a  tenant-in- 
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and  probably  he  would  be  compelled  to  redeem  for  all  unless 
the  statute  under  which  the  sale  was  made  provided  otherwise; 
for  the  purchaser  seems  to  be  equitably  entitled  to  have  either 
all  the  land  he  bought,  or  all  the  purchase-money  refunded.1 
But  no  one  can  be  entitled  to  go  farther  in  redemption  than 
may  be  necessary  under  the  law  for  the  protection  of  his  in- 
terest.2 


7.  Who  may  not  redeem.  A  stranger  to  the  title  cannot  de- 
feat a  tax-purchase  by  redemption.  The  purchaser  has  acquired 
a  title  which  is  subject  only  to  the  right  of  those  interested  to 
redeem :  and  no  payment  of  the  amount  by  a  stranger,  and  no 
acceptance  of  it  by  any  official  from  a  stranger,  can  affect  this 
right.3  Probably  the  acceptance  of  the  redemption  money  by 
the  purchaser  himself  would  preclude  his  afterwards  claiming 
rights  under  hisparchase;  but  nothing  short  of  his  own  recog- 


common  inures  to  the  benefit  of  all 
his  wife's  co-tenants,  yet  he  may  hold 
the  deed  as  security  for  the  money 
he  has  paid;  and,  in  a  suit  to  enforce 
the  statutory  right  of  redemption, 
the  validity  of  his  title  cannot  be  de- 
termined: Chace  v.  Durfee,'l6  R  I. 
248.  "Where,  after  a  mortgage  for 
purchase-money  had  been  assigned 
to  B.,  the  land  was  sold  for  taxes 
levied  on  the  personalty  of  a  firm  of 
which  the  mortgager  was  a  member, 
thus  compelling  B.  to  redeem  from 
the  tax-sale  in  order  to  protect  her 
interest,  it  was  held  B.  could  not  re- 
cover from  the  members  of  said 
firm,  other  than  said  mortgager,  the 
amount  so  paid  to  redeem:  Bibbins 
v.  Clark,  90  Iowa  230. 

iRich  v.  Palmer,  6  Or.  339;  Chace 
v.  Durfee,  16  R.  I.  248.  It  seems  to 
be  the  rule  in  Iowa  that  one  must 
redeem  all  he  has  a  right  to  redeem, 
and  cannot  compel  the  purchaser  to 
accept  less:  Curl  v.  Watson,  25  Iowa 
35;  Jacobs  v.  Porter,  34  Iowa  342, 345. 
The  redemption  by  one  lien-holder  is 
redemption  for  all:  Ellsworth  v.  Low, 
62  Iowa  178.  See  People  v.  McEwen, 
23  Cal.  54.    In  order  to  redeem  the 


undivided  part  of  a  large  tract  of 
land  from  forfeiture  to  the  state  for 
non-entryand  non-payment  of  taxes, 
such  part  must  be  carefully  described 
and  accurately  located  by  the  per- 
son seeking  redemption:  State  v. 
King,  47  W.  Va.  437.  As  to  separate 
redemption  of  lots  separately  as- 
sessed by  holder  of  note  secured  by 
deed  of  trust,  see  Boatmen's  Sav. 
Bank  v.  Grieve,  101  Mo.  625.  For  a 
peculiar  case  where,  after  taxes 
had  accrued  against  two  lots  the 
owner  of  them  paid  the  taxes  on  one 
lot,  mortgaged  it,  and  allowed  it  to 
be  sold' on  foreclosure,  but  subse- 
quently conveyed  the  other  lot,  with 
the  taxes  unpaid,  whereupon  the 
mortgaged  lot  was  seized  and  sold 
for  the  taxes  due  on  the  other:  Cock- 
rum  v.  West,  122  Ind.  372. 

2  Goodrich  v.  Florer,  27  Minn.  97; 
Lloyd  v.  Bunce,  41  Iowa  660. 

8  See  Eartman  v.  Reid  (Colo.  App.), 
69  Pac.  Rep.  787;  Mc Arthur  v.  Pea- 
cock, 93  Ga,  715;  People  v.  Campbell, 
143  N.  Y.  335;  Goodrich  v.  Florer,  27 
Minn.  97;  Eaton  v.  North,  25  Wis.  514: 
Cousins  v.  Allen,  28  Wis.  23& 
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nition  of  the  unauthorized  act  of  one  who,  if  he  had  no  inter- 
est, would  be  a  mere  intermeddler,  could  conclude  him  in  such 
a  case.1 

8.  Imperfect  redemption.  It  has  sometimes  happened  that,  by 
reason  of  fraud  or  other  fault  on  the  part  of  the  officer  or  pur- 
chaser, a  party  who  hais  in  good  faith  attempted  to  redeem, 
and  who  has  done  all  that  was  required  of  him  by  the  party 
entitled  to  receive  the  money,  4as  nevertheless  failed  in  exact 
and  literal  compliance  with  the  law.  In  such  a  case  equity 
will  take  notice  of  the  facts  as  entitling  the  party  to  relief,  and 
will  hold  the  redemption,  which  has  failed  in  form,  to  have 
been  effected  for  all  purposes  of  protecting  the  estate  against 
a  forfeiture  which,  under  the  circumstances,  the  statute  did 
not  intend,  and  would  not  purposely  have  authorized.2  But  it 
is  very  justly  held  in  all  such  cases,  especially  if  the  party  at- 
tempting redemption  has  not  paid  all  that  was  requisite  to 


1  Byington  v.  Bookwalter,  7  Iowa 
512;  Penn  v.  Clemans,  19  Iowa  372. 
The  redemption  of  land  from  a  tax- 
sale  by  one  who  claimed  the  right  to 
redeem  under  a  forged  quitclaim 
deed  from  the  delinquent  land-owner 
is  impotent  to  convey  title  either  to 
himself  or  those  claiming  under  him: 
Wood  v.  Welpton,  29  Fed.  Rep.  405. 
See  Byer  v.  Healy,  84  Iowa  1.  The 
officer  to  whom  redemption  is  made 
need  have  no  proof  that  the  person 
offering  to  make  it  is  authorized  to 
do  so,  unless  the  statute  requires  this: 
Chapin  v.  Curtenius,  15  111.  427- 
Under  the  Mississippi  code,  provid- 
ing that  the  owner  of  land  or  any 
person  for  him  may  within  a  year  re- 
deem the  land  from  tax-sale,  a  re- 
demption within  that  time  divests  all 
title  of  a  purchaser,  although  the  re- 
demptioner  is  not  the  real  owner  of 
the  land:  Jamison  v.  Thompson,  65 
Miss.  -516.  Where  the  right  of  a  de- 
linquent land-owner  to  redeem  has 
expired  by  limitation,  redemption  by 
a  stranger  will  not  inure  to  such  de- 
linquent's benefit,  and  the  redemp- 
tioner  will  not  be  held  a  trustee  of 


the  title  in  his  behalf:  Wood  v.  Welp- 
ton, supra.  See  Staples  v.  Mayer,  44 
La.  An.  628. 

3  See  Harman  v.  Stead,  59  Fed. 
Eep.  962;  Gage  v.  Scales,  100  111.  218; 
Converse  v.  Rankin,  115  HI.  398; 
Noble  v.  Bullis,  23  Iowa  559;  Cor- 
ning Town  Co.  v.  Davis,  44  Iowa  622; 
Railroad  Co.  v.  Storm  Lake  Bank,  55 
Iowa  696;  Hintrager  v.  Mahoney,  78 
Iowa  537;  Price  v.  Mott,  53  Pa.  St. 
315;  Dietrick  v.  Mason,  57  Pa.  St.  40; 
Alexander  v.  Ellis,  123  Pa.  St.  81.  It 
was  decided  in  Bubb  v.  Tompkins, 
47  Pa.  St.  369,  that  redemption  was 
effectual  though  by  mistake  of  the 
county  treasurer  all  of  the  taxes 
which  should  have  been  included 
were  not.  And  in  Forrest  v.  Henry, 
33  Minn.  434,  redemption  was  held 
effectual  though  by  the  county  au- 
ditor's mistake  the  amount  paid  was 
less  than  that  required  by  law.  See 
Harman  v.  Stead,  supra.  If  redemp- 
tion is  prevented  by  the  officer's  re- 
fusal to  give  a  statement  and  receive 
the  amount,  the  title  is  not  cut  off: 
Van  Benthuysen  v.  Sawyer,  36  N.  T. 
150. 
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complete  the  statutory  right,  he  shall  make  a  clear  showing 
that  no  part  of  the  responsibility  for  the  error  justly  rests 
upon  him.  If  by  the  mutual  mistake  of  the  officer  and  of 
the  party  the  redemption  has  failed,  or  if  it  ,is  left  in  doubt 
whether  the  officer  was  in  fault  at  all,  the  case  presents  no 
other  ground  of  equity  than  would  exist  in  any  case  where, 
through  inadvertence  or  misapprehension,  the  party  has  failed 
to  assert  his  right  in  due  season ;  and  he  will  be  left  by  the 
law  where  his  own  negligence  or  inattention  has  placed  him.1 

9.  Waiver  of  defects  in  redemption.  The  holder  of  the  tax- 
purchase  may  waive  strict  compliance  with  statutory  condi- 
tions, either  expressly  by  contract  or  indirectly  by  some  act 
which  is  inconsistent  with  a  purpose  on  his  part  to  insist  upon 
his  purchase.  Thus  the  redemption,  if  he  consents,  may  be 
made  outside  of  the  clerk's  office;2  if  he  demands  redemption 
and  receives  the  sum  required,  he  and  those  who  subsequently 
claim  under  him  will  be  estopped  from  denying  the  validity 
of  the  redemption  on  the  ground  that  payment  was  not  made 
to  the  county  treasurer  or  that  the  person  of  whom  demand 
was  made  was  not  authorized  to  redeem;3  if,  when  tendered< 
a  cheque  in  redemption,  he  refuses  it  solely  on  the  ground  that 
he  is  entitled  to  a  larger  sum,  he  waives  the  right  to  object 

1  Easton  v.  Doolittle,  100  Iowa  374;  8  Hunt  v.  Lyman,  76  Iowa  751. 
Lamb  v.  Irwin,  69  Pa.  St.  436.  Where  the  purchaser  receives  the 
Though  the  purchaser's  demand  for  amount  paid  and  delivers  the  cer- 
a  greater  sum  than  is  necessary  to  tificate  of  sale  to  the  land-owner's 
redeem  will  excuse  the  production  agent  for  such  owner,  the  redemp- 
of  the  sum  actually  required,  it  will  tion  is  complete,  and  a  deed  after 
not  have  that  effect  unless  the  per-  wards  issued  on  such  certificate  is 
son  seeking  to  redeem  is  ready  to  invalid  as  against  the  owner  or  his 
make  a  tender  of  the  sum  requisite:  mortgagee-.  Doud  v.  Blood,  89  Ga. 
Lamar  v.  Sheppard,  84  Ga.  561.  237.  By  accepting  from  the  auditor 
Where  a  statute  provides  that,  if  the  amount  paid  the  latter  in  re- 
land  struck  off  to  a  county  remains  deeming  one  of  several  lots  pur- 
unredeemed  for  five  years,  it  may  be  chased  "  in  a  lump,"  which  amount 
sold,  the  full  five  years  must  elapse  was  less  than  the-  proportionate 
before  any  steps  can  be  taken  to-  value  of  the  lot  redeemed,  the  pur- 
wards  selling  again.  The  officer  can-  chaser  precludes  himself  from  re- 
not  make  costs  by  advertising  within  covering  the  proper  proportionate 
the  five  years:  Hier  v.  Eullman,  22  amount:  Darrow  v.  Union  County, 
Kan.  606.  87  Iowa  164. 

2  Henry  v.  Florida,  L.  etc.  Co.,  38 
Fla.  269. 
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that  the  tender  should  have  been  in  cash;1  if,  after  the  time 
for  redemption  has  expired,  he  receives  payment,  this  will 
be  a  waiver  by  implication;2  but  a  tender  of  the  amount  after 
redemption  has  expired  will  be  of  no  force  whatever  unless 
the  tender  is  accepted.3 

10.  Unauthorized  conditions.  Neither  the  purchaser  nor  the 
officer  can  add  conditions  to  the  right  to  redeem.  A  direct 
attempt  to  do  this  would  so  manifestly  be  an  attempt  to  legis- 
late to  the  prejudice  of  the  owner,  that  nothing  could  be  said 
in- justification  of  it.  But  peculiar  cases,  which  would  amount 
to  this  in  legal  effect,  sometimes  require  to  be  tested  by  the 
general  principle.  Thus,  where  the  land  of  one  person  was 
irregularly  sold  with  that  of  others,  but  the  infirmity  in  the 
sale  was  afterwards  cured  by  a  healing  act,  it  was  held  that 
the  owner  could  not  be  required,  as  a  condition  to  redemption, 
to  pay  any  more  than  the  proportion  of  the  bid  that  was  fairly 
chargeable  to  his  land ;  this  being  all  that  he  could  have  been 
charged  with  had  the  sale  been  regular.4    So  if  the  purchaser 


i  Townsend  v.  Shaffer,  30  W.  Va. 
176.  Tender  should  be  of  the  proper 
amount  of  lawful  money,  but  will 
be  excused  if  ( the  purchaser  places 
his  refusal  not  upon  the  non-tender 
of  actual  money,  or  because  the 
amount  is  not  correct,  but  on  the  dis- 
tinct ground  that  the  person  offer- 
ing to  redeem  is  without  authority: 
Poling  v.  Parson's,  38  W.  Va.  80. 

2Coxe  v.  Wolcott,  27  Pa.  St.  154; 
Philadelphia  v.  Miller,  49  Pa.  St.  440. 

'Thweatt  v.  Black,  30  Ark.  (732. 
In  Rogers  v.  Johnson,  70  Pa.  St.  224, 
a  written  agreement  given  by  the 
purchaser  to  the  owner,  agreeing  to 
convey  on  being  paid  the  amount  of 
the  bid  with  twenty-five  per  cent, 
additional,  was  regarded  as  a  good 
redemption.  Where  the  purchaser, 
after  the  time  for  redemption  has 
expired,  acknowledges  the  invalidity 
of  his  title,  accepts  the  redemption 
money  from  a  part-owner,  and  buys 
his  interest  in  the  land,  the  effect  of 
such  redemption   is   to  vacate  the 


tax-sale,  and  place  the  title  where  it 
stood  before:  Jackson  v.  Neal,  136 
Ind.  173.  If  the  purchaser  accepts 
part  of  the  redemption  money,  the 
owner  will  be  allowed  to  redeem 
from  a  grantee  by  quitclaim  from 
the  purchaser:  Taylor  v.  Courtnay, 
15  Neb.  190. 

4  Dietrick  v.  Mason,  57  Pa.  St.  40. 
As  to  the  right  to  redeem  from  the 
counties  in  Kansas,  see  Tarr  v. 
Haughey,  5  Kan.  625.  Where  the 
treasurer  rejected  a  tender  on  the 
sole  ground  that  he  had  no  right  to 
receive  the  money  or  give  the  cer- 
tificate, it  was  not  invalid,  because  a 
receipt  or  certificate  was  demanded: 
People  v.  Edwards,  56  Hun  377,  10 
N.  Y.  Supp.  335.  Under  a  statute  pro- 
viding that  a  tax-deed  should  be  de- 
posited by  the  collector  with  the 
clerk  of  the  chancery  court,  that  it 
should  be  canceled  by  the  clerk  on 
redemption  by  the"  owner  within  one 
year,  and  that  the  redemption  money 
should  be  paid  to  those  legally  en- 
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has  paid  taxes,  subsequently  assessed  upon  the  land,  he  cannot 
demand  these  as  a  condition  to  redemption,  unless  this  is  the 
provision  of  the  statute.1  And,  if  a  resident's  lands  have  been 
assessed  and  sold  as  non-resident,  their  character  has  been  fixed 
for  all  the  purposes  of  that  proceeding,  and  the  owner  cannot 
be  required  to  redeem  on  any  different  terms  from  a  non- 
resident.2 


11.  Eights  pending  redemption.  The  purchaser  has  no  title 
to  the  land  until  the  time  for  redemption  has  expired.  He 
has  consequently  no  constructive  possession  of  the  premises, 
and  no  more  right  to  go  upon  and  make  use  of  them  than  any 
stranger  tp  the  title  would  have.  His  entry  upon  the  prem- 
ises would  be  a  trespass  upon  the  possession,  actual  or  con- 
structive, of  the  owner,  who  might  recover  against  him  for 
any  injury  committed.3 


titled  thereto,  the  clerk  marked,  the 
deed  "Canceled,"  and  sent  it  to  a 
person  who  supposed  he  owned  the 
land  and  had  offered  to  redeem. 
Held,  that  the  deed  was  destroyed 
as  a  muniment  of  title,  and  could 
not  be  revived  by  the  clerk  when  re- 
turned to  him  by  such  person  upon 
the  latter's  discovering  that  he  did 
not  own  the  land:  Adams  v.  Mills,  71 
Miss.  150. 

1  Stephens  v.  Holmes,  26  Ark.  48; 
Buell  v.  Boylan,  10  S.  D.  180. 

2  Garabaldi  v.  Jenkins,  27  Ark.  453. 
3Betts  v.Dick,  1  Pennewill  268; 

Shalemiller  v.  McCarty,  55  Pa.  St. 
168.  See  Gault's  Appeal,  33  Pa.  St. 
94;  Lightner  v.  Mooney,  10  Watts 
407;  also  the  cases  cited  ante,  p.  985. 
The  rule  is  otherwise  under  some 
statutes,  but  the  general  doctrine  is 
that  announced  in  the  text.  In 
Kansas  the  purchaser  has  no  right 
to  commit  acts  of  waste  before  ob- 
taining his  deed:  Douglass  v.  Dixson, 
31  Kan.  310.  See  Corrigan  v.  Hink- 
ley,  125  Mich.  125;  Huron  Land  Co. 
v.  Eobarge  (Mich.),  87  N.  W.  Eep. 
1032.  Purchaser's  action  for  waste 
committed  during  period  of  redemp- 


tion does  not  entitle  him  to  timber 
cut:  Lacy  v.  Johnson,  58  Wis.  414. 
A  statute  authorizing  the  purchaser 
to  be  put  in  possession  before  the 
expiration  of  the  twelve  months  al- 
lowed for  redemption  is  not  obnox- 
ious to  a  constitutional  provision 
that  property  sold  for  taxes  may  be 
redeemed  at  any  time  before  one 
year  by  paying  the  price  given  with 
twenty  per  cent,  and  costs  added: 
Geddes  v.  Cunningham,  104  La.  306. 
Where  the  purchaser  is  entitled  to 
and  takes  possession  of  the  land 
he  should,  upon  redemption,  be  al- 
lowed the  value  of  the  betterments 
made  by  him  thereon:  Knowles  v. 
Martin,  20  Colo.  393;  Elliott  v. 
Parker,  72  Iowa  746;  Hintrager  v. 
McElhinny,  112  Iowa  325;  Baird  v. 
McNamara  (Miss.),  30  South.  Eep.  69. 
But  he  is  chargeable  with  the  rental 
value  of  the  land:  Elliott  v.  Parker, 
72  Iowa  746.  Or  with  the  rents  act- 
ually received:  Hintrager  v.  McEl- 
hinny, supra.  Under  a  statute 
providing  that  owners  of  land  under 
tax-sales  are  entitled  upon  redemp- 
tion to  the  full  cash  value  of  improve- 
ments made  after  two  years  from 
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12.  Effect  upon  title.  Eedemption  gives  no  new  title;  it 
simply  relieves  the  land  from  the  sale  which  had  been  made.1 
And  this  is  true  whether  redemption  is  made  before'the  statu- 
tory time  had  expired,  or  by  consent  of  the  purchaser  after- 
wards.2 If  the  purchaser  had  any  other  title  or  interest  in  the 
land  besides  that  redeemed  from,  it  remains  entirely  unaffected ; 
his  acceptance  of  the  redemption  money  cannot  estop  him 
from  setting  it  up  and  relying  upon  it.3 

This  principle  is  one  of  importance  not  only  as  between  the 
party  redeeming  and  the  purchaser,  but  also  as  between  the 
former  and  any  third  party  who  may  have  an  interest  in 
the  land  that  would  be  affected  by  the.  tax-purchase.  As  has 
been  seen,  it  may  often  happen  that  one  to  redeem  his  own  in- 
terest is  compelled  to  redeem  for  others  also,  and  it  may  seem 
reasonable  to  him  that  under  such  circumstances  he  should  ac- 
quire the  title.  But '  the  law  which  gives  him  a  privilege  of 
redemption  will  not  suffer  him  to  convert  it  into  a  privilege 
of  purchase ;  and  whatever  form  the  transaction  may  assume  as 
between  him  and  the  tax-purchaser,  the  law  will  hold  it  to  be 
in  fact  a  redemption.4    The  remedy  of  the  party  redeeming 

the  date  of  sale,  they  are  entitled  is  redeemed  the  title  reverts  to  the 

thereto  without  deduction  for  rents  original  owner,  and  is  liable  for  his 

received  by  them  before  such  re-  debts    notwithstanding  an  express 

demption:  Bender  v.  Bean,  52  Ark.  subrogation   of   the  tender   of   the 

132.  redemption   money  to  the  owner's 

v1  Ivey  v.  Griffin,  94  Ga.  689;  Gray  rights:  Cambon  v.  Lepine,  40  La.  An. 

v.  Coan,  80  Iowa  536;  Phillips  v.  Im-  557.    If  one    in    possession  of  and 

provement  Co.,  25  Pa.  St.  56;  Cuttle  claiming  to  own  real  estate  under  a 

v.  Brockway,  32  Pa.  St.  45;  Jenks  v.  void  tax-deed  subsequently  procures 

Wright,  61  Pa.  St."   410.    See  Wag-  a  quitclaim  deed  from  the  rightful 

goner  v.  Wolf,  28  W.  Va.  820.    A  re-  owner,  his  interest  under  the  tax- 

mainderman  who  redeems   from  a  deed  merges  in  the  stronger  and  su- 

tax-sale  does  not  thereby  acquire  the  perior  title  under  the  quitclaim,  and 

life  estate:   Yocum  v.  Zahner,   162  he  will  hold  the  land  subject  to  all 

Pa.   St.    468.    Where  land  sold  for  tax-liens  that  would  have  been  valid 

taxes  is  redeemed  by  the  owner  it  had  the  rightful  owner  never  parted 

becomes  subject  to  the  lien  of  prior  with  his  title:  African  M.  E.  Church 

delinquent    taxes:  Winter   v.    City  v.  Hewitt,  37  Kan.  107. 
Council,  101  Ala.  649;  Gray  v.  Coan,        2  Coxe  v.  Wolcott,  27  Pa.  St.  154. 
40  Iowa  327.    And  to  the  lien  of  a        3  Cooper  v.  Bushley,  72  Pa.  St.  252. 
judgment  rendered  prior  to  the  tax-        *  Manning  v.  Bonard,  87  Iowa  648; 

sale:    Singer's  Appeal  (Pa.),  7  Atl.  Steiner  v.  Coxe,  4  Pa.  St.  13;  Coxe  v. 

Eep.  800.    And  to  a  previous  mort-  Sartwell,  21  Pa.  St.  480;  Coxe  v.  Wol- 

gage:  Manning  v.  Bonard,  87  Iowa  cott,  27  Pa.  St.  154.    A  land-owner 

648.     When  property  sold  for  taxes  who  buys  in  a  tax-title  he  knows  to 
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under  such  circumstances  will  be  to  call  upon  the  other  party 
or  parties  interested  for  such  reimbursement  or  contribution 
as  under  the  facts  would  be  equitable.  If,  however,  in  any 
case  the  party  redeeming  would  stand  in  no  such  relation 
to  others,  and  be  under  no  such  restraint  of  an  equitable  nat- 
ure as  should  have  precluded  his  becoming  purchaser  of  the 
land  when  it  was  offered  for  sale  for  the  taxes  for  which  it  was 
actually  sold,  no  reason  will  then  appear  why  he  may  not,  in- 
stead of  redeeming  from  the  tax-title,  buy  and  hold  it  in  his 
own  interest  as  purchaser.  He  would  certainly  have  a  right 
to  do  this  in  any  case  as  to  all  the  world  except  such  persons 
as  could  show  how  they  were  wronged  in  their  own  interests 
by  his  dding  so.  And  as  to  such  persons  it  might  be  held  to 
be  a  redemption  though  as  to  all  others  a  purchase.1 

13.  Legislative  power  over  purchases.  In  the  matter  of  tax- 
sales  it  is  important  to  understand  what  authority,  if  any,  the 
legislature  retains  over  them,  especially  in  view  of  the  very 
frequent  and  radical  changes  which  are  made  in  the  law,  and 
which  in  terms,  if  not  in  intent,  apply  to  inchoate  transactions 
previously  had,  as  well  as  to  those  which  are  to  take  place 
under  the  new  law.  The  question,  for  instance,  whether,  a 
statute  extending  the  right  to  redeem  can  be  applied  to  pre- 
vious sales,  is  one  constantly  liable  to  arise,  and  which,  in  fact, 
has  arisen  in  several  cases. 

If  the  time  to  redeem  has  already  expired  before  the  passage 
of  the  new  law,  it  is  manifest  such  law  can  have  ho  effect  upon 
the  sale.  The  title  has  now  become  absolute,  and  the  legisla- 
ture can  no  more  create  rights  in  the  land  in  favor  of  the 
former  owner  than  it  can  in  favor  of  any  other  person.  But 
if  the  time  has  not  expired,  and  redemption  is  still  open  to  the 
owners,  the  want  of  power  is  not  so  entirely  beyond  dispute. 

In  one  case  it  has  been  decided  that  the  time  for  redemption 
might  lawfully  be  extended  from  one  year  to  two,  after  the 

be  void  will  be  held  to  redeem,  and  petual  until  payment,  the  fact  that 

to  have  no  claim  upon  the  county  the  owner  is  liable  out  of  his  person- 

for  reimbursement:  Jones  v.  Miami  alty  does  not  defeat  the  lien  of  an- 

County,  30  Kan.  278.    See  Eutledge  other  than  the  owner  who  redeems 

v.  Price  County,  66  Wis.  35.    Under  from  the  sale:  Gable  v.  Sieben,  137 

a  statute  providing  that  the  state's  Ind.  155. 

lien  for  taxes  on  realty  shall  be  per-  1  See  ante,  p.  969. 
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sale  had  taken  place.  The  decision  is  reasoned  on  the  liberal 
construction  which  should  be  put  upon  redemption  laws;  and 
the  conclusion  was  just,  if  no  other  considerations  need  be 
taken  into  the  account.1  Other  cases  have  held  the  contrary, 
and,  as  we  believe,  on  reasons  that  are  conclusive.  They 
plant  themselves  upon  the  principle  that  the  obligation  of  con- 
tracts is  inviolable.  Now  the  purchase  at  a  tax-sale  is  clearly 
a  contract.  It  is  made  under  the  law  as  it  then  exists,  and 
upon  the  terms  prescribed  by  the  law.  No  subsequent  statute 
can  import  new  terms  into  the  contract,  or  add  to  those  before 
expressed.  If  it  could  be  changed  in  one  particular,  it  could 
be  in  all;  if  subject  to  legislative  control  at  all,  it  is  wholly  at 
the  legislative  mercy.2  The  same  rule,  some  have  thought^ 
should  apply  to  a  statute  shortening  the  time  to  redeem;  as  it 
is  equally  unjust  to  legislate  against  the  owner  of  the  land  in 
such  circumstances  as  in  his  favor.3  But  with  him  there  is  no 
contract  when  the  sale  is  made,  and  the  remedy  by  redemp- 
tion which  the  statute  gives  him,  like  remedies  in  general,  is 
subject  to  legislative  discretion.4 

1  Gault's  Appeal,  33  Pa.  St.  94.  due  process  of  law:  Wheeler  v.  Jack- 

2  Wolfe  v.  Henderson,  28  Ark.  304;  son,  137  U.  S.  245.  It  has  been'  held 
Hull  v.  State,  29  Fla.  79;  State  v.  that  a  statute  requiring  the  holders 
Bradshaw,  39  Fla.  137:  Goenen  v.  of  tax-certificates  to  give  notice  to 
Schroeder,  8  Minn.  387;  State  v.  Mc-  the  owner  or  occupant  of  land  before 
Donald,  26  Minn.  145;  State  v.  Foley,  they  can  obtain  tax-deeds  does  not, 
30  Minn.  353;  Merrill  v.  Dfearing,  32  in  its  application  to  certificates  issued 
Minn.  479;  Sigman  v.  Lundy,  66  Miss,  prior  to  its  enactment,  impair  the 
522;  Dikeman  v.  Dikeman,  11  Paige  obligation  of  contracts:  Coulter  v. 
484;  Roberts  v.  First  Nat.  Bank,  8  Stafford,  56  Fed.  Eep.  564,  6  C.  C.  A. 
S.  D.  504;  State  v.  Fylpaa,  3  S.  D.  586;  18.  See  Oullahan  v.  Sweeney,  79  Cal. 
Forqueran  v.  Donnally,  7  W.  Va.  114;  537.  But  a  statute  requiring  notice 
Robinson  v.  Howe,  13  Wis.  341.  A  of  an  application  for  a  tax-deed  does 
statutory  provision  allowing  the  re-  not  apply  where  the  right  to  such 
payment  of  taxes  to  a  purchaser  if  deed  had  become  absolute  before  the 
the  sale  proves  invalid  is  part  of  the  act  was  passed:  Rollins  v.  Wright, 
contract  of  purchase,  and  cannot,  93  Cal.  395. 

after  the  sale,   be  taken  away  by  » Merrill  v.  Dearing,  32  Minn.  481; 

statute:   Morgan  v.   Miami  County  Kipp  v.  Johnson,  73  Minn.  35. 

Com'rs,  27  Kan.  89.   The  time  within  « Muirhead  v.  Sands,  111  Mich.  487, 

which  an  action  to  compel  the  execu-  citing  Baldwin  v.  Ely,  66  Wis.  171, 

tion  of  a  conveyance  or  lease  upon  and  Negus  v.  Yaricy,  22  Iowa  57. 

any  sale  for  taxes  may  be  brought  See  the  intimation  to  the  same  effect 

can  reasonably  be  shortened  by  the  in  Smith  v.  Portland,  12  Wis.  371; 

legislature  without  impairing  the  Robinson  v.  Howe,  13  Wis.  341.    In 

obligation  of  contracts  or  denying  Baldwin  v.  Ely,  supra,  a  statute  was 
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"Where  lands  are  struck  off  to  the  state,  there  is  unquestion- 
able power  in  the  legislature  to  favor  or  relieve  the  owner  of 
the  land  to  any  extent  it  may  see  fit.1 

Foreclosing  redemption.  In  some  states  it  has  been  thought 
proper  to  provide  for  a  foreclosure  of  the  right  to  redeem  in  a 
judicial  proceeding  instituted  by  the  purchaser.  In  such  a  pro- 
ceeding all  questions  of  law  going  to  the  validity  of  the  pro- 
ceedings, as  well  as  all  questions  of  equity  which  should  entitle 
the  land-owner  to  relief,  can  be  considered  and  settled  finally. 
The  proceeding  is  only  to  be  instituted  at  the  time2  and  in  the 
manner  prescribed  by  law,  and  the  statute  should  be  followed 
strictly.  It  is  to  some  extent  a  proceeding  in  the  nature  of  a 
suit  to  quiet  title,  but  with  more  latitude  of  discretion  in  the 
court  to  adapt  the  relief  to  the  equities  appearing.3  As  refer- 
ence has  already  been  made  to  this  proceeding,  farther  discus- 
sion of  it  is  unnecessary  in  this  place.4 


held  valid  which  by  its  own  force, 
and  by  the  owner's  failure  to  redeem 
within  the  two  years  allowed  by  it, 
divested  of  the  legal  title  the  orig- 
inal owner  of  lands  sold  for  delin- 
quent taxes,  bid  in  by  the  county, 
and  remaining  unredeemed;  no  deed 
being  required.  It  is  held  in  Min- 
nesota that  the  right  of  redemption 
from  a  tax-sale  must  be  governed  by 
the  law  in  force  at  the  date  of  the 
sale,  and  that  the  time  can  neither 
be  shortened  nor  extended  by  subse- 
quent legislation:  Merrill  v.  Dear- 
ing,  32  Minn.  481;  Kipp  v.  Johnson, 
73  Minn.  35;  Cole  v.  Lamm,  81  Minn. 
463.  In  Moore  v.  Irby,  69  Ark.  103,  it 
was  decided  that  where  the  state  ac- 
quires land  at  a  tax-sale  while  the 
statute  authorizing  a  minor  to  re- 
deem land  from  such  sale  within 
two  years  after  his  majority  is  in 
force,  a  minor's  right  cannot  be  taken 
away  by  subsequent  enactment. 

1  See  Hodgdon  v.  Burleigh,  4  Fed. 
Rep.  111. 


2Peet  v.  O'Brien,  5  Neb.  360;  Day- 
ton v.  Relf,  34  Wis.  86. 

8  See  Dentler  v.  Stafie,  4  Blackf .  258 ; 
Gaylord  v.  Scarff,  6  Iowa  179;  Mo- 
Gahan  v.  Carr,  6  Iowa  330;  Byington 
v.  Buckwalter,  7  Iowa  512;  Abell  v. 
Cross,  17  Iowa  171;  Carter  v.  Had  ley, 
59  Miss.  130;  McNish  v.  Perrine,  14 
Neb.  582.  A  holder  of  tax-certificates 
whose  liens  are  barred  by  the  stat- 
ute of  limitations  has  no  equity  to 
compel  a  subsequent  lienholder  to 
discharge  the  barred  liens,  or  to  'ad- 
mit their,  priority  as  a  condition  for 
foreclosure:  Alexander  v.  Shaffer,  38 
Neb.  812.  An  error  in  retaining,  for 
the  purpose  of  rendering  a  judgment 
for  costs,  a  suit  to  foreclose  a  tax- 
certificate  after  the  certificate  has 
been  redeemed,  is  jurisdictional,  and 
the  judgment  is  void  although  the  , 
court  had  jurisdiction  when  the  suit 
was  begun:  Two  Rivers  Manuf.  Co.  v. 
Beyer,  74  Wis.  210. 

*See  ante,  pp.  875-898,  985-987. 
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General  rule.  "Where  lands  have  been  sold  and  conveyed 
in  satisfaction  of  delinquent  taxes,  the  claims  of  the  respective 
parties  to  the  title  are  to  be  determined  in  the  customary 
methods.1  The  purchaser,  if  he  finds  the  land  occupied,  may 
bring  ejectment  in  the  common-law  courts  to  obtain  possession, 
and  if,  on  the  other  hand,  he  finds  the  land  unoccupied  and 
takes  possession  without  suit,  the  original  owner  may  have  the 
like  remedy  against  him.2  Though  the  tax-deed  be  made  by 
law  prima  facie  evidence  to  the  title  in  the  purchaser,  it  is  not 
competent  by  statute  to  provide  for  putting  him  in  possession 
forcibly  and  without  a  judicial  hearing.3    No  entry  is  heces- 


1  An  adjudication  on  a  tax-sale 
gives  rise  to  "a  right  of  possession," 
but  does  not,  of  itself,  confer  an 
actual  and  real  corporeal  possession : 
Handlin  v.  Weston  Lumber  Co.,  47 
La.  An.  401. 

2  The  law  does  not  require,  to  per- 
fect a  tax-title,  that  the  divested 
owner  shall  voluntarily  place  the 
purchaser  in  possession,  or  that  the 
purchaser  shall,  in  the  absence  of 
resistance,  institute  judicial  proceed- 
ings and  be  put  in  possession  by  the 
sheriff;  but  the  purchaser  may  him- 
self take  possession.whenever  he  can 
do  so  without  difficulty:  Martin  v. 
Langenstein,  43  La.  An.  789.  A  stat- 
ute giving  the  grantee  in  a  tax-deed 
a  right  to  commence  within  three 
years  from  the  date  thereof  a  suit  to 
bar  all  claims  of  the  original  owner, 
is  not  exclusive  of  other  ordinary 
remedies,  either  equitable  or  statu- 
tory—for example,  bill  to  quiet  title 
by  a  person  in  actual  possession  un- 
der such  a  deed:  Bardon  v.  Improve- 
ment Co.,  157  U.  S.  327.    Where  a 


tax-sale  fails  to  convey  title  to  the 
purchaser  because  of  illegalities  in 
such  sale,  the  original  owner  has  a 
better  right  than  the  purchaser,  and 
can  maintain  a  writ  of  entry  against 
him  therefor:  Chandler  v.  Wilson, 
77  Me.  76. 

»  Calhoun  v.  Fletcher,  63  Ala.  574; 
Fischel  v.  Mercier,  32  La.  An.  704; 
Mayenno-v.  Millaudon,  32  La.  An. 
1123.  Writ  of  assistance  to  put  pur- 
chaser in  possession:  Berkey  v. 
Burohard,  119  Mich.  101;  Mann  v. 
Carson,  120  Mich.  631;  Roberts  v. 
Loxley,  121  Mich.  163;  Beck  v.  Finn, 
122  Mich.  21;  Belmar  Borough  v. 
Kennedy,  53  N.  J.  Eq.  466.  Upon  an 
application  by  the  holder  of  a  deed 
of  state  tax-lands  for  a  writ  of  as- 
sistance, the  owner  of  the  original 
title  may  show  that  such  deed  issued 
without  payment  of  a  certain  tax- 
lien,  and  was  therefore  void:  Hughes 
v.  Jordan,  118  Mich.  27.  An  ex  parte 
order  directing  a  writ  to  the  sheriff 
to  place  in  possession  the  tax-sale 
adjudicatee  is  no  ground  for  a  plea 
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sary  before  bringing  suit,1  but  if  the  statute  requires  the  service 
of  written  notice  by  the  tax-purchaser  on  the  adverse  claimant 
for  a  certain  length  of  time  before  instituting  proceedings  to 
recover,  the  notice  is  a  condition  precedent,  and  the  giving  of 
it  must  be  proved  by  competent  common-law  evidence.2 

Special  rule  for  tax  cases.  It  has  in  some  states  been 
thought  proper  to  restrict  the  right  to  contest  a  tax-title  to 
such  persons  as  can  show  an  apparent  title  in  themselves  de- 
rived either  from  the  state  or  from  the  United  States.3  How 
far  it  is  competent  for  the  legislature  to  impose  such  a  re- 
striction,4 it  is  perhaps  not  important  now  to  inquire,  as  a  title 
presumptively  derived  from  the  state  or  the  United  States  is 
shown  when  a  prima  facie  case  sufficient  under  common-law 
rules  is  made  out,  and  the  right  to  make  the  contest  under  the 


of  res  judicata  as  to  the  ownership 
of  the  property  under  the  tax  pro- 
ceeding: Welch  v.  Augusti,  52  La. 
An.  1949. 

1  But  in  Wisconsin  the  tax-deed 
must  first  be  recorded:  Hewitt  v. 
Butterfield,  53  Wis.  384;  Hewitt  v. 
Week,  59  Wis.  444.  Probably  this  is 
the  rule  in  some  other  states.  And' 
doubtless  in  any  state  it  would  be 
held  essential  that  it  be  executed 
with  the  statutory  formalities:  see 
Bowen  v.  Striker,  100  Ind.  45. 

2  People  v.  Walsh,  87  N.  Y.  481. 

3  See  Mc Arthur  v.  Peacock,  93  Ga. 
715;  Varnum  v.  Shuler,  69  Iowa  92; 
Wilkinson  v.  Hiller,  71  Miss.  678;  Ed- 
wards v.  Lyman,  122  N.  C.  741; 
Hawkinberry  v.  Snodgrass,  39  W.  Va. 
332.  The  Iowa  statute  on  this  sub- 
ject applies  to  a  suit  by  the  state  to 
quiet  title  to  land  claimed  by  defend- 
ant under  tax-deeds  regular  on  their 
face:  Wadleigh  v.  Marathon  County 
Bank,  58  Wis.  546.  As  to  what  is  a 
showing  of  title,  see  Pitts  v.  Seavey, 
88  Iowa  336;  Baird  v.  Law,  93  Iowa 
742.  Possession  under  a  void  deed  is 
not  evidence  of  title:  Baird  v.  Law, 
supra.  Title  for  this  purpose  may 
be  based  on  an  adverse  possession 

67 


against  a  grantee  of  the  state  who 
has  complied  with  all  the  conditions 
entitling  him  to  a  patent,  though 
the  patent  was  not  issued  until  just 
prior  to  the  tax-sale:  Shelley  v. 
Smith,  97  Iowa  259.  The  fact  that  - 
both  parties  in  ejectment  claim 
under  the  state  through  successive 
tax-titles  oannot  preclude  either 
from  denying  the  validity  of  the  oth- 
er's deed:  Wadleigh  v.  Marathon 
County  Bank,  supra.  In  Louisiana 
a  tax-title  cannot  be  assailed  collat- 
erally by  one  claiming  under  a  mort- 
gage from  the  former  owner,  but 
only  in  a  direct  suit  for  the  purpose: 
Ludeling  v.  McGuire,  35  La.  An.  893, 
citing  Coco  v.  Thieneman,  25  La.  An. 
237;  Hickman  v.  Dawson,  33  La.  An. 
441,  and  other  cases.  Nor  can  a  cred- 
itor of  the  former  owner  attack  it  col- 
laterally if  the  tax-purchaser  is  in 
possession:  Ludeling  v.  McGuire, 
supra.  Under  the  Kansas  statute 
there  can  be  no  collateral  attack  be- 
cause of  any  supposed  irregularity 
not  affecting  the  jurisdiction:  Eng- 
lish v.  Woodman,  40  Kan.  412;  Mc- 
Gregor v.  Morrow,  40  Kan.  730. 

4  Held  constitutional  in  Moore  v. 
Byrd,  118  N.  C.  688. 
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statute  is  thereby  established.1  Sometimes  also  it  has  been 
deemed  wise  to  prohibit  person's  from  questioning  the  title 
conferred  by  the  tax-deed  without  first  showing  that  all  taxes 
imposed  on  the  land  have  been  paid  by  him  or'  by  some  one 
under  whom  he  claims.2 


Repayment  to  purchaser.  It  has  also  been  sometimes  thought 
politic  and  just  to  impose  upon  the  owner  of  the  original  title 
an  obligation  to  do  what  is  eq%itable  under  the  circumstances 
as  a  condition  either  to  the  institution  of  any  suit  as*  plaintiff 
for  the  recovery  of  the  land  or  to  any  judgment  in  his  favor 
grounded  on  the  invalidity  of  the  tax-title.     One  of  these, 


iffintrager  v.  Kline,  62  Iowa  605; 
Callanan  v.  Wayne  County,  73  Iowa 
709;  Gamble  v.  Horr,  40  Mich.  561. 
In  a  suit  to  confirm  a  tax-title  the 
question  whether  a  patent  from  the 
United  States  was  not  void  for  fraud 
cannot  be  gone  into:  Chrisman  v. 
Currie,  60  Miss.  858.  A  patent  from 
the  state  to  a  county  is  sufficient 
prima  facie  evidence  of  the  county's 
title  to  enable  it  to  question  a  tax- 
title.  The  county  need  not  put  in 
evidence  the  patent  from  the  United 
States  to  the  state:  Callanan  v. 
"Wayne  County,  73  Iowa  709.  Title 
under  a  tax-deed  suffices  to  enable 
its  holder  to  question  the  right  of 
one  claiming  under  a  subsequent 
tax-deed:  McQuity  v.  Doudna,  101 
Iowa  144.  But  one  cannot  resist  a 
tax-title  by  showing  that  he  held  a 
tax-certificate  to  the  land  in  con- 
troversy at  the  time  of  the  tax-sale 
upon  which  such  title  is  based: 
Johns  v.  Griffin,  76  Iowa  418.  In 
Illinois,  under  a -statute  providing 
that  "no  person  shall  be  permitted 
to  question  the  title  acquired  by  a 
sheriff's  deed  without  first  showing 
that  he  or  she,  or  the  person  under 
whom  he  or  she  claims  title,  had 
title  to  the  land  at  the  time  of  the 
sale,  or  that  the  title  was  obtained 
from  the  United  States  or  this  state 
after  the  sale,"  it  has  been  decided 


lm- 


.  that  if  one  was  in  possession  of  the 
land  claiming  title  when  the  sale 
was  made,  that  is  sufficient  evidence 
of  title:  Lusk  v.  Harber,  8  111.  158; 
Curry  v.  Hinman,  11  111.  420. 

2  See  Townsend  v.  Edwards,  25  Fla. 
582;  Maxwell  v.  Palmer,  73  Iowa 
595;  Cahalan  v.  Van  Sant,  87  Iowa 
593;  William  v.Wilkin,  91  Iowa  652; 
Edwards  v.  Lyman,  122  N.  C.  741; 
Henrietta  v.  Eustis,  87  Tex.  14  Such 
a  requirement  refers  only  to  taxes 
lawfully  assessed  upon  the  land  it- 
self: Lufkin  v.  Galveston,  73  Tex. 
340.  The  requirement  held  consti- 
tutional: Moore  v.  Byrd,  118  N.  C. 
688.  It  has  been  decided  in  Blinois 
that  the  tax-title  may  be  contested 
if  the  taxes  due  to  the  state  have 
been  paid,  no  matter  by  whom: 
Curry  v.  Hinman,  11  111.  420.  See 
Conway  v.  Cable,  37  Bl.  82.  In  Wis- 
consin it  is  held  that  the  require- 
ment of  payment  of  the  tax  before 
the  original  owner  can  contest  the 
tax-title  can  only  be  applied  to  cases 
where  the  tax  is  irregular,  and  not 
to  those  where  the  objections  go  to 
the  groundwork  of  the  tax:  Philleo 
v.  Hiles,  42  Wis.  527;  Marsh  v.  Su- 
pervisors, 42  Wis.  502;  Plumer  v. 
Supervisors,  46  Wis.  168;  Tierney  v. 
Lumbering  Co.,  47  Wis.  248.  To  the 
same  effect,  Brooks  v.  Vernon  T'p 
(N.  J.),  52  AtL  Rep.  238. 
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posed  in  some  states,  is  that,  before  instituting  suit,  the  original 
owner  shall  bring  into  court,  for  conditional  payment  to  the 
tax-purchaser  in  case  his  title  shall  be  held  invalid,  the  amount 
for  which  the  land  was  sold,  with  interest.1  Generally  it  is 
required  also  that  some  further  sum  shall  be  added  which  will 
be  in  the  nature  of  a  penalty  for  failure  to  pay  the  tax  in  due 
season.2 

It  has  been  decided  in  one  case  that  an  act  which  provided 
that  "  no  person  shall  be  permitted  to  institute  any  proceedings 
to  set  aside  any  assessment  or  special  tax,  hereafter  levied  or 
assessed,  upon  any  lot  or  tract  of  land,  or  to  set  aside  any  deed 
executed  in  consequence  of  non-payment  of  such  taxes,  and  the 
sale  of  the  premises  therefor,  unless  such  person  shall  first  pay 


1  See  McMillan  v.  Hogan,  129  N.  C. 
314;  MoClain  v.  Batton,  50  W.  Va. 
121.  In  ejectment  by  the  owner  of 
land  against  one  claiming  under  a 
void  or  voidable  tax-deed  it  need  not 
be  shown  that  plaintiff  has  tendered 
the  taxes,  as  this  may  be  adjusted  at 
the  time  of  the  judgment:  West  v. 
Cameron,  39  Kan.  736.  In  Merritt 
v.  Corey  (Wash.),  61  Pac.  Rep.'  171,  it 
was  held  error  to  permit  plaintiff  to 
amend  his  pleadings  to  show  tender, 
after  commencement  of  suit,  of  the 
amount  of  taxes  paid  by  the  tax-sale 
purchaser.  An  owner  of  land  who 
has  paid  the  taxes  before  sale  need 
not,  before  bringing  ejectment,  file 
an  affidavit  of  tender  of  the  amount 
of  taxes  and  costs,  as  such  tax-sale 
is  void:  Kelso  v.  Robertson,  51  Ark. 
397.  Where  a  tax-deed  is  void  be- 
cause of  insufficiency  of  description, 
the  owner  in  an  action  by  the  holder 
of  such  deed  need  not  tender  taxes 
paid  by  plaintiff:  Jory  v.  Palace 
Dry-Goods,  etc.  Co.,  30  Or.  196.  A 
statute  requiring  tender  or  payment 
of  taxes,  etc.,  before  action  to  re- 
cover lands  sold  and  conveyed  for 
non-payment  must  be  confined  to 
cases  where  plaintiff  concedes  the 
validity  of  the  tax,  or  a  part  thereof, 
and  neither  tender  nor  payment  is 
necessary  in  a  suit  where  the  legal- 


ity of  the  entire  tax  is  controverted 
in  good  faith:  O'Neil  v.  Tyler,  3 
N.  D.  47.  Such  a  statute  has  no  ap- 
plication to  an  action  brought  to  de- 
termine the  validity  of  a  tax  where 
no  deed,  but  only  a  certificate  of 
sale,  has  been  executed  to  the  pur- 
chaser: Bode  v.  New  England  In  v. 
Co.,  6  Dak.  499.  Where  the  holder 
of  an  invalid  tax-deed  and  his  grant- 
ors have  paid  no  money  or  taxes,  the 
person  entitled  to  have  the  deed  set 
aside  need  make  no  tender  before 
attacking  it:  Collins  v.  Sherwood,  50 
W.  Va.  133.  Where  affirmative  re- 
lief is  not  sought  —  as  in  a  suit  for 
partition  by  the  holder  of  a  tax- 
title  —  the  owner  of  the  patent  title 
who  pleads  in  bar  a  former  adjudi- 
cation declaring  the  tax-title  invalid 
should  not  be  required  to  refund  the 
taxes  paid  by  complainant:  Thom- 
sen  v.  McCormick,  136  111.  135. 

2  Where  a  sale  of  taxes  is  illegal, 
but  no  tender  of  taxes  is  made  to  the 
purchaser  until  after  the  time  for 
redemption  has  expired  and  deed  has 
issued,  the  purchaser  is  entitled  to 
the  penalty  provided  by  law;  where, 
however,  tender  is  made  before  the 
expiration  of  the  time  for  redemp- 
tion, the  purchaser  is  not  entitled  to 
the  penalty:  Michigan  Mut.  L.  Insr 
Co.  v.  Kroh,  102  Ind.  515. 
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or  tender  to  the  proper  party,  or  deposit  for  his  use  with  the 
treasurer,  the  amount  of  all  state,  county,  and  city  taxes  that 
may  remain  unpaid  upon  such  lot  or  tract,  together  with  the 
interest  and  charges  thereon,"  was  void  as  being  inconsistent 
with  that  clause  in  the  constitution  that  declares  that  every  per- 
son "  ought  to  obtain  justice  freely  and  without  purchase." ! 
If  this  statute  were  confined  tc  the  requirement  of  a  payment 
or  tender  of  legal  taxes  and  costs  for  which  the  sale  may  have 
been  made,  the  soundness  of  the  conclusion  might  well  be  made 
a  question.  No  one  is  denied  a  remedy  in  the  courts  when  he 
is  merely  required  to  submit  to  a  condition  which,  under  the 
circumstances,  is  reasonable.  Conditions  to  the  assertion  of  a 
right  in  court  are  imposed  in  many  cases,  none  of  which  is 
supposed  to  work  to  the  detriment  of  justice.  The  require- 
ments security  from  a  plaintiff  in  replevin  or  attachment  is 
an  instance,  and  the  payment  of  taxes  upon  the  legal  process 
or  upon  the  entry  of  the  suit  is  another.  Courts  of  equity,  on 
general  principles  of  right,  are  frequently  in  the  habit  of  im- 
posing conditions  where  one  seeks  in  equity  to  restrain  a  tax, 
only  a  part  of  which  is  illegal.  The  authority  of  the  legis- 
lature over  the  whole  subject  of  legal  remedies  is  very  ample, 
and  it  is  not  to  be  supposed  that  any  general  declaration  of  the 
right  of  the  citizen  to  his  day  in  court  was  intended  to  preclude 
the  legislature  from  exercising  its  authority  to  require  him  to 
do  equity  when  he  did  come.  Other  cases  have  distinctly  af- 
firmed the  right  to  require  payment  of  the  taxes  as  a  condition 
precedent  to  a  recovery  of  the  land  from  the  tax-purchaser, 
when  it  was  proposed  to  do  so  on  the  ground  of  the  invalidity 
of  the  tax-proceedings.2 

1  Conway  v.  Cable,  37  111.  82.    It  force   the   lien   of   a   mortgage  as 

was  held  in  Eustis  v.  Henrietta,  90  against  a  tax-title  claimed  to  have 

Tex.  468,  that  a  statute  requiring  been  acquired,  after  execution  of  the 

payment  of  taxes  as  a  condition  pre-  mortgage, by  the  mortgager's  brother, 

cedent  to  making  defense  to  a  void  in  collusion  with  the  mortgagee.    It 

tax-deed    is    unconstitutional.     In  was  held  in  Hoffman  v.  Groll,  35 

Mendenhall  v.  Hall,  134  U.  S.  559,  the  Kan.  652,  that  when,  in  an  action  to 

provision  of  the  constitution  of  Loui-  foreclose  a  mortgage,  a  tax-deed  is 

siana  that  tax-titles  are  prima  fade  set  up  to  cut  off  the  mortgage  lien, 

valid  and  cannot  be  set  aside  with-  the  mortgagee,  without  tendering 

out  a  previous  tender  to  the  pur-  taxes  paid,  may  question  the  validity 

chaser  of  the  price  and  ten  per  cent,  of  such  deed.    To  the  same  effect  is 

interest  ^hereon  was   held  not   to  Mather  v.  Darst,  13  S.  D.  75. 

apply  where  suit  is  brought  to  en-  « Craig  v.  Flanagin,  21  Ark.  319; 
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These  decisions,  if  limited  in  their  application  to  cases  in 
which  taxes  were  justly  and  equitably  a  charge  upon  the  land, 
and  only  failed  to  become  a  legal  charge  by  reason  of  the  negli- 
gence or  mistakes  of  officers  in  the  discharge  of  their  duties 


Pope  v,  Macon,  23  Ark.  644;  Tharp 
v.  Hart,  2  Sneed  569;  Glass  v.  White, 
5  Sneed  475;  Coonradt  v.  Myers,  31 
Kan.  30;  Belz  v.  Bird,  31  Kan.  139; 
Schoonover  v.  Galernault,  45  Minn. 
174;  Lombard  v.  Antioch  College,  60 
Wis.  459;  Wisconsin  Central  R.  Co. 
v.  Comstock,  71  Wis.  88;  Lombard  v. 
McMillan,  95  Wis.  627.  Compare 
Wakely  v.  Nicholas,  16  Wis.  588.  A 
constitutional  provision  that  "ap- 
peals and  writs  of  error  shall  be  al- 
lowed from  the  final  determination 
of  county  courts  as  may  be  allowed 
by  law  "  is  not  violated  by  a  statute 
which,  in  tax  cases,  requires  the  ap- 
pellant to  deposit  with  the  county 
treasurer  the  amount  of  the  judg- 
ment: Andrews  v.  Rumsay,  75  111. 
598.  A11  Illinois  statute  requiring  a 
judgment  setting  aside  a  tax-deed  to 
provide  that  taxes  and  costs  paid  by 
the  holder  of  such  deed  should  be  re- 
paid him  was  held  to  relate  only  to 
suits  in  equity  to  set  aside  tax-deeds, 
and  not  to  actions  of  ejectment 
against  their  holders.  In  such  ac- 
tions the  court  cannot  render  such 
conditional  judgments:  Riverside 
Co.  v.  Townshend,  120  111.  9.  It  was 
decided  in  Henderson  v.  Staritt,  4 
Sneed  170,  that  the  plaintiff  in  eject- 
ment to  recover  land  sold  for  taxes 
may  show  that  any  necessary  pro- 
ceeding subsequent  to  the  judgment 
and  order  of  sale,  such  as  the  adver- 
tisement of  the  sale  itself,  was  irreg- 
ular and  void,  without  first  being 
required  to  show  that  the  taxes  had 
been  paid  anterior  to  such  judgment 
and  order  of  sale.  A  statute  preclud- 
ing the  owner  from  contesting  a  tax- 
sale  unless  he  has  paid  or  tendered  the 
taxes  cannot  be  extended  by  con- 
struction to   embrace  the  case  of 


lands  forfeited  to  the  state:  Will- 
iamsburg v.  Lord,  51  Me.  599.  Nor 
can  it  be  applied  to  a  case  where  the 
owner,  before  the  tax-sale,  went  to 
the  proper  officer  with  his  list  of 
lands  and  paid  all  taxes  except  one 
road-tax,  which,  by  the  officer's  mis- 
take, was  not  included:  Breisch  v. 
Coxe,  81  Pa.  St.  336.  The  following 
are  some  of  the  cases  in  which  re- 
payment of  the  taxes  has  been  re- 
quired as  a  condition  to  recovery  or 
continued  possession  of  the  land 
where  a  tax-deed  has  been  held  in- 
valid: Crisman  v.  Johnson,  23  Colo. 
264;  Ritchie  v.  Mulvane,  39  Kan.  241; 
Davenport  v.  Sadler,  48  Kan.  311; 
Standard  Inv.  Co.  v.  Freeman  (Kan.), 
67  Pac.  Rep.  859;  Booge  v.  Ritchie,  2 
Kan.  App.  714;  Genella  v.  Vincent, 
50  La.  An.  956;  Allen  v.  Buckley,  94 
Mo.  158;  Bingham  v.  Birmingham, 
103  Mo.  345;  Pitkin  v.  Reibel,  104 
Mo.  505, 106  Mo.  571 ;  Farrington  v. 
New  England  Inv.  Co.,  1  N.  D.  102. 
In  Brummell  v.  Crook,  119  Ala.  670, 
where  a  recovery  in  ejectment 
brought  for  a  quarter  lot  in  reliance 
upon  a  tax-title  to  the  whole  lot  was 
defeated  for  other  reasons  than  that 
the  taxes  were  not  due,  it  was  held 
that  the  court  properly  apportioned 
and  ascertained  the  value  of  the 
taxes  on  the  quarter  lot.  In  these 
cases  it  is  not  proper  for  the  court  to 
inquire  into  the  correctness  of  the 
assessed  valuation  of  the  land  for 
the  purpose  of  showing  the  amount 
of  taxes  justly  chargeable  thereon, 
and  to  reduce  the  amount  of  taxes 
recoverable  by  the  holder  of  the  in- 
valid tax-deed:  Booge  v.  Ritchie,  2 
Kan.  App.  714.  Under  the  Wiscon- 
sin statute,  a  finding  in  ejectment 
that  plaintiff  is  entitled  to  recover 
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under  the  tax-law,  may  fairly  be  said  to  rest  upon  sound 
reasons  of  broad  equity,  and  to  be  supported  on  the  same 
grounds  which  support  remedial  laws  in  general.  If  the  tax- 
purchaser  has,  by  his  purchase,  paid  a  charge  which  the  state 
might  fairly  and  justly  make  a  legal  one  upon  the  .land,  and 
which  the  owner  of  the  land  ought  himself  to  have  paid  to 
the  state,  there  is  no  reason  why  the  state  should  not  give  to 
the  purchaser,  when  he  loses  the  expected  benefit  of  the  pur- 
chase, a  remedy  to  recover  th%  amount  of  the  tax  from  the 
party  who  ought  to  have  paid  it.  This  is  the  province  of  reme- 
dial laws :  to  give  new  remedies  where  none  at  all  or  only  in- 
adequate remedies  existed  before.  And  so  favorably  are  such 
laws  regarded  that  they  always  receive  at  the  hands  of  the 
courts  a  favorable  construction.1 


by  reason  of  a  defect  in  or  insuffi- 
ciency of  a  tax-deed  under  which 
defendant  claims  title  is  essential  to 
make  payment  by  plaintiff  "of  the 
taxes  therein  mentioned  a  condition 
precedent  to  a  judgment  in  his  favor: 
Geisenger  v.  Beyl,  71  Wis,  358.  Suffi- 
cient finding  of  amount  of  (axes 
paid  by  defeated  party:  Copnradt  v, 
Myers,  32  Kan.  270.  Under  the  laws 
of  many  of  the  states  taxes  paid 
since  the  sale  are  recoverable;  see 
Walsh  v.  Harang,  48  La.  An.  984; 
Schoonover  v.  Galernault,  45  Minn. 
174;  Pitkin  v.  Reibel,  104  Mo.  505, 
106  Mo.  571,  But  not  unless  they  are 
shown  to  be  valid:  O'Neil  v.  Tyler,  3 
N.  D.  47.  Offer  of  reimbursement 
refused  before  suit,  court's  failure  to 
render  judgment  against  the  land 
for  taxes  paid  held  not  error :  Wheeler 
v.  Bramel  (Ky.),  8  S.  W.  Eep.  199. 
In  Zimmerman  v.  Chicago  G.  W. 
R.  Co.,  156  Mo.  561,  it  was  held  that 
a  right  to  recover  taxes  from  the 
issue  of  deed  until  suit  in  ejectment, 
as  alternative  relief  in  case  of  the 
failure  of  the  tax-title,  is  not  barred 
by  limitations  if  the  right  of  eject- 
ment is  not  barred.  The  holder 
of  the  tax-deed  is  entitled  to  retain 
possession  of  the  }and  until  the  suc- 


cessful claimant  pays  the  taxes,  etc.,' 
as  required  by  the  court's  judgment: 
Rose  v.  Newman,  27  Pac.  Rep.  181. 
Where  the  defendant  in  an  action  to 
recover  land  claims  under  a  tax-sale- 
which  is  void  for  insufficient  descrip- 
tion of  the  land  sold,  he  cannot  re- 
cover for  taxes  voluntarily  paid  by 
him:  Braxon  v.  McDougal,  70  Tex. 
64,  It  has  been  held  in  Missouri  that, 
if  one  without  color  of  titlei  pays 
taxes  on  land,  the  owner  cannot  be 
compelled,  as  a  condition  to  recov- 
ery of  possession  from  him,  to  refund 
the  amount  paid:  Napton  v.  Leaton, 
71  Mo.  358.  And  in  Minnesota,  where 
a  person  in  possession  of  land  claim- 
ing title  adversely  to  the  true  owner 
pays  the  taxes  thereon,  he  cannot, 
after  suffering  judgment  of  ouster, 
recover  the  amount  so  paid  in  a  per- 
sonal action  against  the  prevailing 
party:  Scharffbillig  v.  Scharffbillig, 
51  Minn.  349.  A  decree  settling  the 
title  to  land  in  the  original  holder  as 
against  a  tax-purchaser  does  not  bar 
an  action  to  recover  taxes  paid  by 
the  latter  in  good  faith  upon  the 
land  in  controversy:  Stewart  v.  Cor- 
bin,  38  Iowa  571. 

1 A  statute  provided  that  the  holder 
of  a  tax-title  should  not  be  entitled 
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But  if  the  tax  itself  were  vicious ;  if  it  were  laid  for  a  private 
and  not  a  public  purpose;  if  it  were  a  special  and  arbitrary  ex- 
action from  one  person  while  the  rest  of  the  community  equally 
interested  was  not  taxed  at  all,  or  if  for  any  similar  reason  the 
charge  was  not  just  and  equitable  as  against  the  owner  of  the 
land  or  the  land  itself,  so  that  the  legislature  could  not  have 
validated  it  retrospectively  by  a  direct  enactment,  it  is  not  per- 
ceived on  what  grounds  an  authority  to  validate  it  by  this 
indirect  and  circuitous  method  can  be  supported.  The  legisla- 
ture can  have  no  more  authority  to  compel  the  land-owner  to 
pay  a  lawless  exaction  to  a  third  person  than  it  has  to  compel 
a  like  payment  to  the  state  directly.  The  one  as  much  as  the 
other  would  be  robbery.  If  the  land-owner  performs  all  his 
duty  to  the  state,  nothing  which  the  tax-officers  can  do  with- 
out his  consent,  and  in  the  direction  of  depriving  him  of  his 
freehold,  can  raise  against  him  an  equity  requiring  him  to  do 
more.  The  rule  caveat  emptor  applies  to  the  purchaser.  He 
takes  all  the  risks  of  his  purchase,  and  if  he  finds  in  any  case 
that  he  has  secured  neither  the  title  he  bid  for  nor  any  equi- 
table claim  against  the  owner,  the  state  may,  if  it  see  fit,  make 
reparation  itself;  but  it  has  no  more  authority  to  compel  the 
owner  of  the  land  to  do  so  than  to  exercise  the  like  compulsion 
against  any  other  person.1 

"What  is  said  above  regarding  lawless  exactions  is  applicable 
in  full  force  to  a  case  in  which  the  sum  demanded  may  be  law- 
ful in  part,  but  is  swelled  by  unjust  and  illegal  additions.2 

to  possession  as  against  the  holder  of  Kan.  652.    See  Hentig  v.  Redden,  45 

a  subsequent  tax-deed  until  he  should  Kan.  20. 

have  paid  or  tendered  to  the  latter  the  iMcCann  v.  Smith,  65  Ark.  305; 
amount  of  tax  for  which  the  subse-  West  v.  Cameron,  39  Kan.  736; 
quent  deed  was  given.  Held,  that  Burke  v.  Brown,  148  Mo.  309.  This 
the  subsequent  title  intended  was  is  the  substance  of  the  decision  in 
not  necessarily  a  legal  title,  though  Hart  v.  Henderson,  17  Mich.  218.  It 
the  tax  on  which  it  was  based  must  is  difficult  to  perceive  how  any  equi- 
not  have  been  one  that  was  merely  table  claim  can  exist  against  any  one 
arbitrary,  but  have  some  warrant  for  the  cost  of  void  proceedings:  see 
in  law.  Payment,  of  an  arbitrary  Sinclair  v.  Learned,  51  Mich.  335. 
amount  could  not  be  coerced  in  this  2A  provision  that,  before  any  person 
indirect  way:  Sinclair  v.  Learned,  51  claiming  title  to  real  property. sold 
Mich.  335.  The  holder  of  a  tax-deed  for  taxes  shall  be  entitled  to  prose- 
invalid  because  of  an  omission  in  the  cute  or  defend  any  suit  against  any 
notice  of  the  sale  can  recover  only  person  claiming  such  property  under 
the  amount  actually  paid  by  him,  any  tax-sale,  he  shall  deposit  double 
with  interest:  Hoffman  v.  Grail,  35  the  purchase-money,  and  all  taxes 
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Pay menU  for  ietterments.  Another  common  provision  is 
that  the  owner  of  the  original  title,  in  the  event  of  his  estab- 
lishing his  title  to  the  land,  shall  pay  to  the  tax-purchaser  the 
enhanced  value  of  the  land  in  consequence  of  the  expenditures 
the  latter  has  made  upon  it.  The  requirement  that  payment 
shall  be  made  of  the  fair  value  of  betterments  which  an  ad- 
verse claimant  has  made  in  good  faith  upon  the  land,  and  which 
the  party  making  them  must  now  lose,  is  one  that,  under  ordi- 
nary circumstances,  is  eminently  just  and  proper.  No  serious 
question  of  the  right  of  the  legislature  to  make  such  require- 
ments can  well  arise,  and,  if  it  could,  it  must  now  be  considered 
as  conclusively  settled  by  the  decisions  in  its  favor.  The  re- 
quirement is  at  this  time  very  generally  made.1    On  the  other 


and  interest  since  sale,  the  value  of 
improvements  and  probable  costs  of 
suit,  is  an  unreasonable  condition 
attached  to  the  right  to  suit  and  is 
therefore  unconstitutional:  Lasset- 
ter  v.  Lee,  68  Ala.  287. 

iFlynn  v.  Edwards,  36  Fed.  Eep. 
873;  Craig  v.  Flanagin,  21  Ark.  319; 
Pope  v.  Macon,  23  Ark.  644;  Mario w 
v.  Adams,  24  Ark.  109;  Haney  v. 
Cole/28  Ark. 299;  State  v.  Hicks,  53 
Ark.  238;  McCann  v.  Smith,  65  Ark. 
305;  Love  v.  Shartzer,  31  Cal.  487; 
Clemis  v.  Hartman,  71  Ga.  810;  Gil- 
breath  v.  Dilday,  152  111.  207;  Arm- 
strong v.  Jackson,  1  Blatchf.  374; 
Fish  v.  Blasser,  146  Ind.  186;  Childs 
v.  Shower,  18  Iowa  261;  Stebbins  v. 
Guthrie,  4  Kan.  353;  Smith  v.  Smith, 
15  Kan.  290;  Fowler  v.  Halbort,  4 
Bibb  52;  Howard  v.  Zeyer,  18  La. 
An.  407;  West  v.  Negrotto,  52  La. 
An.  381;  Bracket  v.  Norcross,  1  Me. 
89,  92;  Bacon  v.  Callender,  6  Mass. 
303;  Jones  v.  Carter,  12  Mass.  314; 
King  v.  Harrington,  18  Mich.  313; 
Tillotson  v.  Saginaw  Circuit  Judge, 
97  Mich.  585;  Croskerry  v.  Busch, 
116  Mich.  288;  Jewell  v.  Truhn,  38 
Minn.  433;  Dothage  v.  Stuart,  35  Mo. 
251;  Fenwick  v.  Gill,  38  Ma  510; 
Withington  v.  Corey,  2  N.  H  115; 
Hunt's  Lessee  v.  McMahan,  5  Ohio 
133;    Longworth   v.  Wolfington,    6 


Ohio  9,  10;  Coney  v.  Owen,  6  Watts 
435;  Steele  v.  Spruance,  22  Pa.  St 
256;  Lynch  v.  Brudie,  63  Pa.  St  206; 
Strother  v.  Eeilly,  105  Tenn.  48; 
Scott  v.  Mather,  14  Tex.  235;  Saun- 
ders v.  Wilson,  19  Tex.  194;  Brown 
v.  Storm,  4  Vt.  37;  Whitney  v.  Rich- 
ardson, 31  Vt.  300,  306;  Pacquette  v. 
Pickness,  19  Wis.  219;  Hunt  v.  Stin- 
son,  101  Wis.  556.  Some  of  the  stat- 
utes give  the  value  of  the  improve- 
ments to  those  only  who  have  been 
in  possession,  claiming  title  in  good 
faith.  As  to  sufficient  evidence  of 
possession,  see  Croskerry  v.  Busch, 
116  Mich.  288.  In  Texas  it  has  been 
held  that  the  tax-purchaser  is  not  a 
possessor  in  good  faith,  and,  conse- 
quently, not  entitled  to  compensa- 
tion for  improvements,  if  his  deed 
was  void  for  want  of  authority  in 
the  officer  to  sell,  and  by  proper  dili- 
gence he  might  have  known  the 
fact:  Eobson  v.  Osborn,  13  Tex.  298, 
307.  But  in  that  state  it  is  also  held 
that  although  the  irregularities  in 
the  assessment  and  proceedings  inci- 
dent to  a  sale  of  lands  for  taxes  were 
such  as  to  be  apparent  to  the  eyes  of 
a  lawyer,  it  would  not  necessarily 
follow  that  the  purchaser  might  not 
have  deemed  the  law  complied  with 
and  have  supposed  the  tax -title  good, 
and  so  be  entitled  on  redemption  to 
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hand  it  is  generally  required  that  the  defeated  tax-purchaser 
account  for  rents  and  profits  received  by  him.1 


demand,  as  a  bona  fide  purchaser, 
the  value  of  improvements  put  by 
him  on  the  land:  House  v.  Stone,  64 
Tex.  677.  And  in  Texas  a  tax-deed 
which  is  void  on  its  face  has  been 
held  admissible  as  evidence  for  a  de- 
fendant sued  in  trespass  to  try  title 
in  support  of  a  plea  of  improvements 
in  good  faith:  Schleicher  v.  Gatlin, 
85  Tex.  270.  In  Indiana  the  claim- 
ant must  at  least  have  had  color  of 
title:  Cain  v.  Hunt,  41  Ind.  466. 
However,  in  that  state  if  one  claim- 
ing under  a  tax-deed  has  made  per- 
manent improvements  he  will  be 
presumed,  until  the  contrary  is 
shown,  to  have  made  them  in  good 
faith:  Hilgenberg  v.  Northup,  134 
Ind.  92;  Fish  v.  Blasser,  146  Ind.  186. 
But  he  would  not  be  entitled  to  the 
value  of  improvements  made  after 
acquiring  knowledge  that  his  deed 
conveyed  no  title  to  him:  Hilgen- 
berg v.  Rhodes,  111  Ind.  167.  In 
Missouri  the  good  faith  of  a  tax-sale 
purchaser  is  not  affected  by  the  con- 
structive notice  afforded  by  a  re- 
corded deed  of  trust  on  the  property, 
and  he  is  entitled  to  the  value  of 
permanent  improvements  made  in 
good  faith:  Boatmen's  Sav.  Bank  v. 
Grieve,  101  Mo.  625.  In  Louisiana, 
where  the  papers  on  a  tax-sale  show 
prima  facie  title,  the  purchaser  is 


not  a  possessor  in  bad  faith,  although 
thereafter  title  is  found  void:  West 
v.  Negrotto,  52  La.  An.  381.  See,  also, 
Font  v.  Improvement  Co.,  47  La.  An. 
275;  Foreman  v.  Hinchcliffe,  106  La. 
225.  In  Arkansas  one  who  buys 
a  homestead  at  a  tax-sale  is  not  en- 
titled to  the  value  of  improvements 
made  thereon  after  tender  by  a 
minor  heir  of  the  amount  of  taxes 
paid  and  value  of  improvements 
made  prior  thereto,  although  the 
materials  for  such  improvements 
had  already  been  purchased  and  the 
work  commenced:  Seger  v.  Spur- 
lock,  59  Ark.  147.  In  Michigan  a 
person  entering  into  possession  with-  • 
out  giving  the  required  notice  to  the 
person  in  interest  cannot  recover 
the  value  of  his"  improvements  in  a 
proceeding  to  vacate  the  decree  un- 
der which  he  purchased:  Corrigan 
v.  Hinkley,  125  Mich.  125.  In  Penn- 
sylvania, and,  indeed,  in  many  other 
states,  the  owner  recovering  his 
lands  will  be  adjudged  to  pay  for 
improvements,  though  the  tax  pro- 
ceedings were  wholly  void:  Gilmore 
v.  Thompson,  3  Watts  106  (where  the 
tax  had  been  paid  before  sale);  Co- 
ney v.  Owen,  6  Watts  435  (where  the 
land  was  exempt  from  taxation); 
Lynch  v.  Brudie,  63  Pa.  St.  206.  See 
Zweitusch  v.  Watkins,  61  Wis.  615; 


1  Will  v.  Ritchie,  61  Kan.  715,  lim- 
iting Uhl  v.  Small,  54  Kan.  651.  A 
defeated  tax-sale  purchaser  is  not 
chargeable  with  the  rents  during  his 
occupancy,  when  it  appears  that  the 
premises  had  no  rental  value  until 
he  in  good  faith  improved  them: 
Boatmen's  Sav.  Bank  v.  Grieve,  101 
Mo.  625.  Nor  is  he  liable  for  rents 
and  profits  where  he  did  not  take 
possession  of  the  land,  but  allowed 
the  owner  or  his  lessees  to  remain  in 
possession:  Columbia  Bank  v.  Jones 


(N.  J.  Eq.),  17  Atl.  Rep.  808.  Not  be- 
ing in  bad  faith  up  to  the  time  of 
the  judicial  demand  for  the  premises, 
the  tax-purchaser  is  liable  for  rents 
and  revenues  from  that  date  only: 
Foreman  v.  Hinchcliffe,  106  La.  225. 
One  in  possession  of  land  under  a 
void  tax-deed  is  entitled,  in  an  ac- 
counting for  rents  and  profits,  to 
credit  for  reasonable  and  beneficial 
improvements  made  by  him:  Gil- 
breath  v.  Dilday,  152  I1L  207. 
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Short  statutes  of  limitation.  It  has  also  been  thought  wise 
in  some  states  to  prescribe  a  short  time  within  which  actions 
may  be  brought  by  owners  of  the  original  title  to  test  the  valid- 
ity of  the  tax-deed,  and  to  bar  them  of  all  remedy  if  the  time 


Hickman  v.  Dawson,  35  La.  An.  1086, 
citing  several  cases.  But  it  would 
be  otherwise  if  the  lands  were  seated 
so  that  the  sale  would  be  void,  not 
because  of  defective  proceedings, 
but  because  of  the  absence  of  juris- 
diction to  proceed  at  all.  See  Lam- 
bertson  v.  Hogan,  2  Pa.  St.  22,  and 
cases  cited.  In  Rogers  v.  Johnson, 
67  Pa.  St.  43,  47,  Agnew,  J.,  gives  the 
explanation  of  the  difference:  "The 
distinction  between  a  sale  absolutely 
void  from  want  of  jurisdiction  to 
sell  and  one  merely  void  because  of 
a  fatal  defect  in  the  proceedings  is 
palpable.  Thus,  in  McKee  v.  Lam- 
berton,  2  W.  &  S.  107,  114,  and  Cran- 
mer  v.  Hall,  4  W.  &  S.  36,  where  the 
land  was  seated  and  the  treasurer 
had  no  authority  to  sell,  it  was  held 
that  the  purchaser  was  not  entitled 
to  be  compensated  for  his  improve- 
ments; while  in  Coney  v.  Owen,  6 
Watts  435,  and  Gilmore  v.  Thomp- 
son, 3  Watts  106,  where  the  lands 
were  unseated  and  the  treasurer 
had  general  jurisdiction,  but  the 
sales  were  void  because,  in  the  first 
place,  of  exemption  from  taxation, 
and  in  the  second  because  of  a  prior 
payment  of  the  taxes,  the  purchaser 
was  held  to  be  entitled  to  his  im- 
provements. There  are  other  cases, 
even  where  the  irregularity  has  de- 
prived the  owner  of  his  surplus 
bond,  where  the  sales  have  been  sus- 
tained. Thus,  the  sales  were  sup- 
ported in  Gibson  v.  Bobbins,  9  Watts 
156,  where  the  treasurer  charged  too 
much  costs  and  appropriated  the 
whole  bid,  where  a  surplus  would 
have  existed  for  which  a  bond 
should  have  been  taken;  and  in  Pe- 
ters v.  Heasley,  10  Watts  208,  and 
BusshU  v.  Reed,  27  Pa.  St.  166,  where 


the  commissioners  of  the  county  bid 
more  than  the  taxes  and  costs,  and 
the  owner  was  thereby  deprived  of 
his  security  for  the  surplus.  So,  also, 
*  the  sale  was  supported  in  Frick  v.  - 
Sterrett,  4  W.  &  S.  269,  where  the 
treasurer,  by  mistake,  took  the  bond 
for  less  than  the  true  surplus.  To 
these  cases  may  be  added  Bayard  v. 
Inglis,  5  W.  &  S.  465,  and  Burd  v. 
Patterson,  22  Pa.  St.  219.  where  no 
bonds  were  given  when  tue  sale  was 
made  and  deed  delivered.  In  the 
former  the  bond  was  not  given 
until  nearly  two  years  afterwards, 
and  it  never  was  filed."  As  to  what 
constitutes  permanent  improve- 
ments within  the  meaning  of  the 
Wisconsin  statute  allowing  recovery 
for  improvements  made  in  good 
faith  by  persons  holding  under  tax- 
deeds,  see  Hunt  v.  Stinson,  101  Wis. 
556.  Recovery  cannot  be  had  for 
betterments  made  before  the  tax- 
title  accrued:  Jacks  v.  Dyer,  31  Ark. 
334;  Wheeler  v.  Merriman,  30  Minn. 
372.  Nor  for  those  which  were  made 
only  in  part  under  the  tax-title: 
Sands  v.  Davis,  40  Mich.  14.  Nor,  if 
improvements  were  made  while  the 
land  belonged  to  the  federal  govern- 
ment, can  a  purchaser  from  the 
United  States  be  required  to  pay  for 
them:  Gaither  v.  Lawson,  31  Ark. 
279.  It  was  held  in  Croskerry  v. 
Busch,  116  Mich.  228,  that  the  dis- 
possession of  a  claimant  under  a 
void  tax-deed  need  not  be  by  suit  in 
order  to  entitle  him  to  compensation 
for  improvements.  In  Sanborn  v. 
Mueller,  38  Minn.  27,  it  was  held  not 
error  to  refuse  to  allow  the  value  of 
improvements  made  by  a  defendant 
against  whom  the  plaintiff  did  not 
seek  to  recover  possession,  but  merely 
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is  suffered  to  elapse  without  suit.  Such  statutes  are  enacted 
under  the  sovereign  power  of  the  state  to  limit  within  reason- 
able bounds  the  time  for  which  its  courts  shall  remain  open 
for  the  adjustment  of  controversies,  and  when  the'  time  is  not 
unreasonably  short  they  are  grounded  in  sound  policy.  But, 
like  every  other  power  of  government,  the  power  to  limit  the 
time  for  bringing  suits  is  not  altogether  arbitrary  and  unre- 
stricted, and  it  is  not  unlikely  that  it  will  be  found  to  have 
been  in  some  cases  exceeded  in  the  enactment  of  laws  not  war- 
ranted by  constitutional  principles.1 

The  most  common  limitation  of  time  for  actions  for  the  re- 
covery of  land  is  twenty  years  from  the  time  when  the  right 
of  action  accrued,  and  the  right  of  action  at  the  common  law 
accrues  when  adverse  possession  begins.  But  this  period  the 
legislature  has  undoubted  right  to  shorten,  either  generally  as 
to  all  classes  of  cases  or  specially  as  to  some  classes,  as  in  its 
wisdom  shall  be  deemed  just  and  politic.  Having  this  author- 
ity, it  has  in  some  cases  been  persuaded  so  to  exercise  it  for 
the  special  class  of  land  controversies  in  which  tax-titles  are 
brought  in  question,  as  to  reduce  the  time  for  contesting  the 
validity  of  a  tax-title  to  five  years,  or  even  to  a  still  shorter 
period.  The  statutes  to  this  effect  have  not  always  been 
couched  ,in  the  ordinary  terms  of  statutes  of  limitation ;  they 
have  not  been  simply  statutes  limiting  a  time  for  the  bringing 
of  suits  after  cause  of  action  has  accrued,  but  if  literally  in- 
terpreted they  have  seemed  to  fix  a  time  after  the  lapse  of 
which,  irrespective  of  possession  or  other  circumstance,  the 
tax-title  should  be  deemed  legal  and  not  be  open  to  question. 
This  feature  of  such  statutes  has  raised  serious  doubts  whether 

to  determine  the  validity  of  the  tax-  (citing  Henderson  v.  Oliver,  28  Iowa 

titles     under    which    defendant  20;  Eldridge  v.  Kuehl,  27  Iowa  160); 

claimed.    In    Collins   v.   Storm,  75  Barrow  v.  Wilson,  39  La.  An.  403; 

Iowa  36,  it  was   decided  that  the  Russell  v.  Lang,  50  La.  An.  36;  Shiek 

question  as  to  improvements  made  v.  McElroy,  20  Pa.  St.  25;  Edgertonv. 

by  a  person  claiming  under  a  tax-  Bird,   6  Wis.   527,  532;  Sprecher  v. 

deed  could  not  be  adjudicated  in  an  Wakeley,  11  Wis.  432.    The  short 

action  to  quiet  title  against  him,  the  statute  of  limitation  can  have  no 

case  not  being  governed  by  the  Iowa  application    in    a   case    in    which, 

statute  providing  for  the  determina-  though  a  tax-deed  was  given,  no  tax 

tion  of  such  a  question  in  an  equita-  in  fact  was  laid:  Florida  Sav.  Bank 

ble  action  for  redemption.  v.  Brittain.  20  Fla.  503, 
'Thomas  v.   Stickle,  32  Iowa  7i 
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the  legislature  in  adopting  it  has  not  exceeded  its  constitu- 
tional power.  The  short  period  of  limitation  it  is  entirely 
competent  for  the  legislature  to  prescribe;1  but  it  may  be  ques- 
tioned whether  an  act  which  merely  limits  a  time  within  which 
a  bad  title  may  ripen  into  a  good  one  is,  either  in  spirit,  pur- 
pose, or  effect,  an  act  in  the  nature  of  an  act  of  limitation. 

Three  different  classes  of  cases  may  be  affected  by  such 
statutes :  1.  Those  in  which  the  owner  of  the  original  title  re- 
mains in  possession  after  the  tax-sale.'  2.  Those  in  which  the 
land  is  then  and  remains  afterward  unoccupied.  3.  Those  in 
which  the  tax-purchaser  enters  and  holds  possession  claiming 
title. 

In  the  third  class  of  cases  there  can  be  no  sufficient  reason 
why  the  holder  of  the  original  title  should  not  be  required  to 
bring  suit  in  a  time  less  than  twenty  years.  By  the  adverse 
possession  he  is  excluded  from  the  enjoyment  of  any  right  he 
may  claim,  and  public  policy  no  less  than  justice  to  the  tax-pur- 
chaser requires  that  he  should  bring  his  suit  within  a  reasonable 
time,  in  order  that  all  contested  questions  may  be  put  at  rest 
while  the  facts  are  recent  and  presumably  susceptible  of  proof. 
And  it  cannot  be  said  that  five  years,  or  even  two  years,  are  not 
a  reasonable  time  for  the  institution  of  such  a  suit.1 

In  the  first  class  of  cases  it  would  be  manifest  and  most  gross 
injustice  to  make  lapse  of  time  alone  extinguish  the  title  of  the 
original  owner.  Being  in  the  full  possession  of  his  rights,  it  is 
the  adverse  claimant  and  not  himself  who  seems  to  be  negli- 
gent in  not  bringing  suit.  And  it  is  not  surprising  that,  under 
such  circumstances,  question  should  be  made  whether  it  is  com- 
petent to  limit  a  period  at  the  expiration  of  which  the  tax-title 
shall  become  a  perfect  title  and  not  open  to  controversy  or  dis- 
pute.2 If  distinct  notice  were  required  to  be  given  to  the  orig- 

*For  decisions  sustaining  short  See  McNamara  v.  Estes,  22  Iowa  246; 
statutes  of  limitation  where  the  pur-  Eldredge  v.  Kuehl,  27  Iowa  160;  Hen- 
chaser  has  been  in  possession,  see  derson  v.  Oliver,  28  Iowa  20;  Albee's 
Pillow  v.  Roberts,  13  How.  472;  Las-  Case,  28  Iowa  277;  McCready  v.  Sex- 
siter  v.  Lee,  68  Ala.  287;  Cofer  v.  ton,  29  Iowa  356;  Henley  v.  Street, 
Brooks,  20  Ark.  542;  McConnell  v.  29  Iowa  429;  Thomas  v.  Stickle,  32 
Swepston,  66  Ala.  141;  Mundee  v.  Iowa  71;  Douglass  v.  Tullock,  34  Iowa 
Freeman,  23  Fla.  529;  Vancleave  v.  262;  Jeffrey  v.  Brokaw,  35  Iowa  505; 
Milliken,  13  Ind.  105;  Doe  v.  Hearick,  De  Graw  v.  Taylor,  37  Ma  310;  Pease 
14  Ind.  242;  Sprague  v.  Pitt,  McCahon  v.  Lawson,  33  Ma  35. 
212;  Bowman  v.  Cockrill,  6  Kan.  311.        SGroesbek  v.  Seeley,  13  Mich.  329. 
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inal  owner  that  title  was  claimed  under  the  tax-deed,  and  a 
reasonable  opportunity  afforded  for  contesting  the  title  in  some 
convenient  form  of  proceeding  thereafter,  there  would  be  less 
reason  for  criticism  of  such  a  law ;  but  the  notice  most  com- 
monly provided  for  is  such  constructive  notice  as  is  derived 
from  the  recording  of  the  tax-deed ;  which  notoriously  is  of 
little  value. 

In  the  second  class  of  cases  the  proper  rule  is  not  so  clear. 
If  no  provision  is  made  by  statute  under  which  ejectment  can 
be  brought  in  the  case  of  a  vacant  possession,  it  would  seem 
that  neither  claimant  could  be  considered  in  law  negligent,  so 
as  to  render  his  claim  the  proper  subject  of  a  statute  of  repose, 
until  possession  was  taken  by  his  adversary ;  but  if  ejectment 
is  allowed  in  such  cases,  then  it  may  possibly  be  within  the 
power  of  the  legislature  to  declare  that  the  title  of  that  one  of 
the  parties  who,  constructively,  is  to  be  regarded  as  in  posses- 
sion, shall  become  absolute  if  not  questioned  by  suit  within  the 
time  by  the  statute  limited  for  that  purpose. 

In  Alabama  it  is  said  that  the  purpose  of  the  five  years'  stat- 
ute of  limitations  is  to  give  repose  to  the  title  of  the  tax-pur- 
chaser, if  in  possession,  and  to  quiet  all  litigation  if  he  is  not 
in  possession,1  and  the  statute  runs  from  the  time  the  tax-deed 
is  properly  acknowledged  and  recorded.3  The  provision  that 
no  action  for  the  recovery  of  real  estate  sold  for  taxes  shall  lie 
unless  brought  within  three  years  from  the  date  when  the 
purchaser  became  entitled  to  a  deed  therefor  does  not  apply 
where  the  original  owner,  whose  duty  it  was  to  pay  the  taxes, 
redeems  from  the  sale.3 

Under  the  Arkansas  statute  limiting  to  two  years  the  right 
to  recover  land  from  one  who  holds  under  a  tax-deed,  unless 
the  plaintiff  was  seised  or  possessed  of  the  land  within  two 
years  next  before  the  commencement  of  the  action,  continuous 
adverse  possession  for  more  than  two  years  under  an  invalid 
tax-title  gives  the  holder  a  valid  title  where  the  right  to  re- 
deem does  not  exist.4    But  the  possession  necessary  to  consti- 

See  Conway  v.  Cable,  37  111.  82;  Case  v.  Youngblood,  69  Ala.  296;  Flowers 

v.  Dean,  16  Mich.  12;  Wain  v.  Shear-  v.  Jernigan,  116  Ala.  516. 

man,  8  8.  &  R.  357.  3  Scott  v.  Brown,  106  Ala.  604. 

i  Pugh  v.  Youngblood,  69  Ala.  296.  4  Cooper  v.  Lee,  59  Ark.  460;  Finley 

2  Jones  v.  Eandle,  68  Ala.  258;  Pugh  v.  Hogan,  60  Ark.  499;  McConnell  v. 
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tute  a  bar  must  be  under  the  tax-deed ;  until  that  is  executed 
the  grantee  therein  can  acquire  no  rights  by  adverse  posses- 
sion.1 And  mere  lapse  of  time  does  not  validate  a  tax-deed 
based  on  an  illegal  sale,  where  the  purchaser  does  not  take 
possession  of  the  land,  even  though  the  deed  is, good  upon  its 
face  and  the  purchaser  has  paid  all  subsequent  taxes.8  A  stat- 
ute providing  that  all  actions  to  avoid  a  tax-sale  for  irregularity 
or  neglect  of  any  kind  by  any^ officer  having  anything  to  per- 
form under  the  tax-act  shall  be  commenced  within  two  years 
from  the  date  of  sale  does  not  prevent  a  defense,  after  the 
two  years,  to  a  suit  in  ejectment  brought  by  the  tax-purchaser; 3 
it  should  not  be  so  construed  as  to  cut  off  the  original  owner's 
right  to  object  to  fundamental  defects,  where  he  has  remained 
in  possession; 4  it  does  not/prevent  the  owner's  showing  irregu- 
larities which  deprived  him  of  a  substantial  right,  and  were 
actually  prejudicial  to  him  ;5  and  it  begins  to  run  from  the  day 
the  property  is  stricken  off  at  the  tax-sale.6 

In  Colorado  the  statute  does  not  run  in  favor  of  a  tax-pur- 
chaser whose  deed  is  void  on  its  face,7  although  an  action  for 
recovery  based  on  the  insufficiency  of  the  notice  of  sale  must 
be  brought  within  five  years.8  The  provision  that  when  the 
owner  is  a  minor  or  insane  at  the  time  the  deed  is  executed 
he  may  bring  action  to  recover  the  lands  one  year  after  re- 
moval of  disability  applies  only  to  an  action  by  the  prior 
owner  whose  title  is  sought  to  be  divested  by  the  tax-sale, 
and  not  to  an  action  by  the  purchaser.9  And' the  five  years' 
limitation  of  actions  "  for  the  recovery  "  of  land  sold  for  taxes 

Swepston,  66,  Ark.  141.    See  Helena  In  Arkansas  the  holder  of  a  tax-deed 

v.  Hornor,  58  Ark.  151.    This  is  so  has  no  constructive  possession  which 

though  the  tax-title  is  void  on  its  will  cause  the  statute  of  limitations 

face:  Woolfork  v.  Buckner,  60  M,  to  run  in  his  favor:    Woolfork  v. 

163.     See,    however,    Alexander   v.  Buckner,  60  Ark.  163. 

Gordon,  41  C.  C.  A.  228.    A  tax-sale  '  Cairo,  etc.  R.  Co.  v.  Parks,  32>Ark. 

is  not  a  "judicial  sale,"  within  the  131. 

Arkansasstatutedeclaringtheperiod  4Radclifiev.  Scruggs,  46  Ark.  96. 

within  which  action  shall  he  brought  6  Martin  v.  Barbour,  140  U.  S.  634 

against  the  purchaser  for   the  re-  6Radcliffev.  Scruggs.  46  Ark.  96. 

co very  of  lands  sold  at  judicial  sale:  'Gomer   v.  Chaffee,  6  Colo.   314; 

Worthen  v.  Fletcher,  64  Ark.  662.  Crisman    v.  Johnson,  23  Colo.  264. 

1  McGann  v.  Smith,  65  Ark.  305;  See    Geekie  v.  Kirby,  etc.  Co.,  106 

Quertermous  v.  Walls  (Ark.),  67  S.  W.  U.  S.  379. 

Rep-  iO14-  8  Crisman  v.  Johnson,  23  Colo.  264 

*  Parr  v.  Matthews,  50  Ark.  390.  'Sullivan  v.  Collins,  20  Colo.  528. 
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does  not  apply  to  an  action  by  the  original  owner  to  remove 
.a  tax-deed  as  a  cloud  upon  the  title  where  the  tax-claimant 
never  has  taken  actual  and  adverse  possession  of  the  land.1 

It  has  been  held  in  Florida  that  where  there  is  legal  evidence 
•of  an  assessment,  and  where  the  land  has  been  sold  for  taxes 
and  the  tax-deed  duly  recorded,  statutory  provisions  limiting 
the  grounds  upon  which  a  former  owner  or  claimant  may,  after 
.a  year  from  the  date'  of  the  deed,  bring  action  to  set  aside  the 
deed  or  to  recover  the  land,  are  valid ; 2  but  in  that  state  a  short 
statute  of  limitations  is  not  available  in  favor  of  a  tax-pur- 
chaser whose  deed  is  void  because  there  was  in  fact  no  tax 
laid,3  or  because  the  description  therein  differs  material^  from 
that  in  the  assessment.4  As  against  the  former  owner  the 
.statute  begins  to  run  from  the  execution  and  delivery  of  the 
deed,  and  not  from  the  day  the  land  is  struck  off  to  the  pur- 
chaser.5 A  statute  requiring  one  who  has  purchased  land  at  a 
tax-sale  prior  to  its  passage,  and  who  "  has  not  entered  into 
and  taken  actual  possession,"  to  bring  suit  therefor  within  one 
year,  in  default  of  which  the  tax-title  shall  become  void,  does 
not,  as  to  land  sold  for  taxes  prior  to  the  act,  authorize  the 
former  owner  to  bring  ejectment  within  the  year  against  a 
purchaser  who,  after  the  taking  effect  of  the  act,  has  entered 
and  taken  possession  without  suit.6 

In  Indiana  it  has  been  decided  that  a  statute  fixing  a  five- 
year  limitation  should  be  construed  strictly,  and  should  not  be, 

1  Morris  v.  St.  iouis  Nat.  Bank,  17  Carnoross  v.  Lykes,  22  Fla.  587;  Mc- 

•Colo.  231.  Keown  v.  Collins,  -38  Fla.  276. 

SMundee  v.  Freeman,  23  Fla.  529.  ^Spaulding  v.  Ellsworth,  39  Fla. 

In  ejectment  based  upon  a  tax-deed  76. 

the  defendant,  after  showing  that  6  Vail  v.  Richards,  62  Fed.  Rep.  720, 

the  person  to  whom  the  assessment  10  C.  C.  A.  614.    It  was  held  in  Gra- 

was  in  the  deed  recited  to  have  been  ham  v.  Florida  L.  &  M.  Co.,  33  Fla. 

made  was  not  the  owner  or  in  posses-  356,  that  recording  a  tax-deed  which 

■sion  of  the  land  at  the  time  of  the  by  statute  ia  prima  fade  evidence  of 

assessment,  may  introduce  a  prior  the  regularity  of  the  tax-proceedings, 

tax-deed  to  a  third  person  as  tend-  and  bars  suit  by  the  former  owner 

ing  to  show  who  was  owner  when  to  set  aside  the    sale  unless  com- 

the   assessment   under   which   the  menced  within  three  years  after  the 

plaintiff  claims  was  made:  Brown  v.  deed  is  recorded,  does  not  vest  such 

•Castellow,  33  Fla.  204  possession  of  the  land  in  the  grantee 

3  Florida  Sav.  Bank  v.  Brittain,  20  as  to  require  the  former  owner  to 
Fla.  507.  sue  at  law  for  the  recovery  of  land 

4  Bird  v.  Benlisa,  142  U.  S.  664;  which  is  wild  and  unoccupied. 
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applied  to  an  equitable  action  to  quiet  title  claimed  to  be 
clouded  by  a  tax-deed.1  The  statute  does  not  bar  an  action 
when  the  deed  under  which  the  defendant  claims  to  have  oc- 
cupied the  land  is  not  witnessed  or  recorded.2  A  purchaser 
who  has  been  prevented  by  litigation  from  asserting  his  rights 
until  after  five  years  may  then  havd  relief  in  equity.3  And  a 
statute  of  limitations  relating  to  the  foreclosure  of  liens  for 
taxes  does  not  apply  to  a  defendant  who  asserts  title  as  an  oc- 
cupying claimant.4 

In  Iowa  a  statute  providing  that  no  action  for  the  recovery 
of  land  sold  for  taxes  shall  lie  unless  brought  within  five  years 
after  the  tax-deed  is  executed  and  recorded  begins  to  run  as 
against  the  owner  of  the  tax-title  as  soon  as  his  right  to  a 
deed  becomes  complete,  and  he  cannot  by  his  own  act  pre- 
vent it;5  but  as  against  the  owner  of  the  original  title  it 
dates  from  the  recording  of  the  tax-deed.6     Irregularities 


1  Farrar  v.  Clark,  85  Ind.  469;  Gabe 
v.  Root,  93  Ind.  256. 

2  Jackson  v.  Neal,  136  Ind.  173. 

3  Union,  etc.  Ins.  Co.  v.  Dice,  14 
Fed.  Rep.  523. 

*  Fish  v.  Blasser,  146  Ind.  186. 

5  Hintrager  v.  Hennessy,  46  Iowa 
100;  Griffith  v.  Carter,  64  Iowa  193; 
La  Rue  v.  King,  74  Iowa  288;  Innes 
v.  Drexel,  78  Iowa  253;  Gallaher  v. 
Head,  108  Iowa  588.  Otherwise  if 
the  land  is  not  occupied — then  the 
tax  purchaser  is.  deemed  to  have 
constructive  possession,  and  his  fail- 
ure to  take  a  deed  when  entitled  to 
do  so  will  not  prevent  the  statute's 
running  in  his  favor:  Griffin  v.  Tur- 
ner, 75  Iowa  250.  As  to  what  are 
sufficient  acts  of  possession  by  the 
record-owner  to  bring  the  case 
within  the  statute,  see  Forey  v. 
Bigelow,  56  Iowa  381;  Dorweiler  v. 
Callanan,  91  Iowa  299. 

"Hintrager  v.  Hennessy,  46  Iowa 
600;  Kundson  v.  Litchfield,  87  Iowa 
111.  See  Bailey  v.  Howard,  55  Iowa 
290;  Thornton  v.  Jones,  47  Iowa  397; 
Barrett  v.  Holmes,  102  U.  S.  651.  The 
purchaser  from  a  minor  is  allowed 


five  years  from  the  date  of  his  pur- 
chase in  which  to  bring  an  action  to 
recover  the  land  as  against  the 
holder  of  the  tax-title,  but  the  lat- 
ter has  no  extension  of  time  by  rea- 
son of  the  minor's  disability:  Mc- 
Caughan  v.  Tatman,  53  Iowa  508.  As 
to  the  disability  of  infancy,  see 
Gibbs  v.  Sawyer,  48  Iowa  443.  As 
to  estoppel  against  former  owner  or 
his  grantee  from  asserting  title 
against  persons  who,  have  been  in 
possession  for  many  years  under  tax- 
deeds,  see  Mathews  v.  Culbertson,  83 
Iowa  434;  Pitts  v.  Seavey,  88  Iowa 
336.  While  equity  will  usually  fol- 
low the  statutes  of  limitation,  it  will 
not,  in  any  case,  cut  off  the  rights  of 
parties  to  relief  within  a  time  shorter 
than  that  prescribed  by  the  statute 
for  bringing  actions  at  law,  unless 
the  other  party  is  shown  to  have 
been  prejudiced  by  delay  in  some 
manner,  which  would  render  it  in- 
equitable to  grant  the  relief  sought: 
Light  v.  West,  42  Iowa  13a  The 
lapse  of  three  years  after  the  mak- 
ing of  a  tax-deed  before  suit  brought 
by  the  owner  to  recover  the  land 
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in  the  assessment  or  in  the  subsequent  proceedings  will  not 
preclude  the  five  years'  bar  in  favor  of  the  tax-purchaser;1 
but  if  there  is  neither  a  valid  assessment  or  levy,  the  stat- 
ute has  no  application ; 2  nor  has  it  where  the  taxes  for  which 
the  land  was  sold  had  in  fact  been  paid ; 3  or  where  the  deed 
was  issued  without  notice  to  the  occupant  of  the  expiration 
of  the  time  for  redemption;4  or  when  the  tax-title  is  held 
by  agreement  as  security  merely ; 5  or  when  the  person  against' 
whom  action  is  brought  is  a  stranger  to  the  patent  title, 
and  was  not  in  possession  when  the  tax-deed  was  made ; 6  or 
when  the  holder  of  the  tax-title  is  tenant  in  common  with  the 
other  party,  and  as  such  would  not  be  entitled  to  cut  off  the 
right  of  the  other  by  buying  at  a  tax-sale.7  The  statute  runs 
against  a  city  or  county  as  well  as  against  natural  persons.8 
Where  the  owner  of  a  patent  title  has  retained  possession  until 
the  tax-purchaser  is  barred,  he  may  bring  suit  in  equity  to  re- 
move the  cloud  upon  his  title;9  and  the  tax-purchaser,  if  in 
possession,  has  a  corresponding  right.10    An  assignee  has  no 


does  not  show  laches  on  the  owner's 
part  sufficient  to  bar  relief  in  equity: 
Fuller  v.  Butler,  72  Iowa  729. 

1  Guthrie  v.  Harker,  27  Fed.  Rep. 
586;  Slyfield  v.  Healy,  32  Fed.  Rep. 
2;  Pierce  v.  Weare,  41  Iowa  378; 
Bullis  v.  Marsh,  56  Iowa  747 ;  Monk 
v.  Corbin,  58  Iowa  503;  Trulock  v. 
Bentley,  67  Iowa  602;  Griffin  v. 
Bruce,  73  Iowa  126;  Collins  v.  Val- 
leau,  79  Iowa  626;  Waggoner  v. 
Mann,  83  Iowa  17. 

2  Early  v.  Whittingham,  43  Iowa 
162;  Patton  v.  Luther,  47  Iowa  236. 
The  holder  of  a  tax-title  acquires  no 
title  by  adverse  possession  where  the 
land  taxed  belonged  to  the  United 
States:  Durham  v.  Hussman,  88 
Iowa  29. 

3  Rath  v.  Martin,  93  Iowa  499. 

4  Shelley  v.  Smith,  97  Iowa  259. 

5  Jordan  v.  Brown,  56  Iowa  281. 

6  Lockridge  v.  Daggett,  47  Iowa 
679,  54  Iowa  332;  Knight  v.  Camp- 
bell, 76  Iowa  730;  Gill  v.  Candler 
(Iowa),  86  N.  W.  Rep.  300.  One  who 
is  not  shown  to  be  the  owner  of  land 
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cannot  interpose  the  five-year  stat- 
ute as  against,  one  claiming  under 
a  tax-deed:  Schee  v.  La  Grange,  78 
Iowa  101. 

'Austin  v.  Barrett,  44  Iowa  488. 
An  action  attacking  the  capacity  of  a 
trustee  to  acquire  a  tax-title  adverse 
to  the  co-tenants  of  his  eestuis  que 
trustent  is  not  within  the  five-year 
statute  of  limitations:  Soreson  v. 
Davis,  83  Iowa  405. 

8  Burlington  v.  Railroad  Co.,  41 
Iowa  134;  Brown  v.  Painter,  44  Iowa 
368. 

9  Peck  v.  Sexton,  41  Iowa  560;  Pat- 
ton  v.  Luther,  47  Iowa  236:  Tabler  v. 
Callanan,  49  Iowa  362.  An  action 
brought  by  the  owner  to  quiet  title 
more  than  five  years  after  the  exe- 
cution of  a  tax-deed  is  not  barred 
where  such  deed  was  given  after  re- 
demption :  Burke  v.  Cutler,  78  Iowa 
299. 

10  Shawler  v.  Johnson,  52  Iowa  492. 
The  rule  that  the  statute  begins  to 
run  against  the  right  of  a  holder  of 
a  tax-title  to  bring  suit  to  quiet  his 
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better  right  than  his  assignor;  and  a  tenant  or  licensee  in 
possession  cannot,  by  becoming  assignee  of  a  tax-title  already 
barred,  make  defense  under  it  to  a  suit  to  quiet  title.1  The  rale, 
that  the  owner  of  the  tax-title  is  deemed  to  be  constructively 
in  possession  is  applied  in  Iowa  as  well  as  in  Wisconsin,  and 
it  is  held  that  he  need  not  bring  action  to  vindicate  his  title 
until  actual  hostile  possession  is  taken  by  another,  and  the  bar 
of  the  statute  will  be  complete  in  his  favor  after  five  years  if 
such  hostile  possession  is  not  &ken.2  But  if  actual  possession 
is  taken  within  the  five  years  by  the  owner  of  the  patent  title, 
he  will  be  deemed  to  have  claimed  title  from  the  time  the  right 
of  the  tax-purchaser  accrued,  and  the  right  of  the  latter  will 
be  barred  when  the  five  years  are  completed,  as  it  would  have 
been  if  the  hostile  possession  had  covered  the  whole  period.3 
In  Kansas  one  out  of  possession  claiming  under  a  tax-deed 
must  bring  action  within  two  years  after  the  deed  is  recorded,4 
and  one  out  of  possession  holding  the  record  title  must  bring 
action  against  the  tax-purchaser  within  five  years  from  the  re- 


title  at  the  time  when  be  is  entitled 
to  receive  his  deed  does  not  apply 
where  his  title  is  not  called  in  ques- 
tion: Francis  v.  Griffin,  72  Iowa  23. 
Where,  in  an  action  to  quiet  title, 
plaintiff  relies  on  a  tax-deed,  and  de- 
fendant fails  to  show  title  in  himself, 
he  cannot,  under  the  five-year  stat- 
ute, defeat  a  recovery:  Bairdv.  Law, 
93  Iowa  742.  And  the  defendant  in 
such  an  action  cannot  defeat  it  on 
the  ground  that  it  was  not  brought 
within  five  years,  without  showing 
that  he  or  his  grantor  was  in  posses- 
sion at  the  end  of  the  five  years: 
Maxwell  v.  Hunter,  65  Iowa  121.  As 
to  what  constitutes  the  commence- 
ment of  an  action  to  quiet  title  under 
a  tax-deed,  see  Hintrager  v.  Night- 
ingale, 36  Fed.  Rep.  847. 

1  Keokuk,  etc.  R.  Co.  v.  Lindly,  48 
Iowa  11.  And  this  notwithstanding 
any  defects  in  the  complainant's  title : 
Ibid. 

2Moingona  Coal  Co.  v.  Blair,  51 
Iowa  447;  Lewis  v.  Soule,  52  Iowa 


11;  Gosler  v.  Tearney,  52  Iowa  455; 
McCaughan  v.  Tatman,  53  Iowa  508: 
Bullis  v.  Marsh,  56  Iowa  747;  Monk 
v.  Cor  bin,  58  Iowa  503;  Rice  v.  Had- 
dock, 70  Iowa  318;  Dorweiler  v.  Cal- 
lanan,  91  Iowa  299. 

3  Barrett  v.  Love,  48  Iowa  103;  Mc- 
Caughan v.  Tatman,  53  Iowa  508. 

4  See  Mitchell  v.  Lines,  36  Kan. 
378:  Smith  v.  Jones,  37  Kan.  292; 
Austin  v.  Jones,  37  Kan.  327;  Camp- 
bell v.  Stagg,  37  Kan.  419.  In  sev- 
eral of  these  cases  both  parties 
claimed  under  tax-deeds.  In  Estes 
v.  Stebbins,  25  Kan.  315,  the  holder 
of  a  tax-deed  had  delayed  for  eight 
years  to  record  it,  and  the  court  held 
he  then  had  two  years  in  which  to 
bring  suit.  Where  land  remains  va- 
cant five  years  after  a  tax-deed  is 
recorded,  and  the  holder  of  the  origi- 
nal title  then  holds  possession  two 
years  before  suit  is  brought  by  the 
holder  of  the  tax-title,  the  action  is 
barred:  Coale  v.  Campbell,  58  Kan. 
480. 
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cording  of  the  tax  deed.1  But  the  statute  limiting  the  owner 
of  the  record  title  to  five  years  is  mandatory  only  when  he  is 
out  of  possession;  it  is  permissive  only  as  to  one  in  possession, 
since  the  initiative  in  respect  to  litigation  does  not  lie  with 
him.2  If  (the  land  is  unoccupied  during  the  two  years  from 
the  recording  of  the  tax-deed,  and  the  owner  of  the  record 
•  title  takes  possession  afterwards,  the  tax-purchaser  is  not 
barred  by  the  previous  lapse  of  time.3  The  statute  will  not 
apply  in  favor  of  the  tax-title  if  the  deed  is  void  on  its  face,4 
but  a  showing  of  irregularities  will  not  defeat  it  if  there  was 
an  actual  sale ; 5  not  even  so  serious  an  irregularity  as  that  the 
description  was  fatally  defective  in  the  assessment  roll  and 
certificate  of  sale.6 


1  Thorn  burgh  v.  Cole,  27  Kan.  490. 
The  statute  has  no  application  to  a 
case  where  there  was,  before  execu- 
tion and  delivery  of  the  tax-deed,  a 
tender  of  the  full  amount  required 
to  redeem  the  land  sold:  Wilson  v. 
Eeasoner,  37  Kan.  663.  Nor  does  it 
apply  to  an  action  by  the  holder  of 
a  tax-deed  to  quiet  his  title  against 
the  original  owner:  Walker  v.  Boh, 
32  Kan.  354  It  was  held  in  West  v. 
Cameron,  39  Kan.  736,  that  the  owner 
of  land  has  five  years  after  a  tax- 
deed  on  it  has  been  recorded  to  sue 
to  avoid  the  deed.  As  to  the  limita- 
tion in  the  case  of  an  insane  person 
or  an  infant,  see  Cartwright  v.  Kor- 
man,  45  Kan.  515;  Goodman  v.  Wil- 
son, 54  Kan.  709;  Douglass  v.  Lowell, 
55  Kan.  574 ' 

2  Myers  v.  Coonradt,28  Kan.  211. 

3  Myers  v.  Coonradt,  28  Kan.  211. 

4  Waterson  v.  Devoe,  18  Kan.  223. 
Where  the  tax-deed  would  be  valid 
on  its  face  if  so  construed  as  to  make 
the  facts  stated  therein  correspond 
to  the  real  facts  of  the  case,  such 
deed  should  be  liberally  construed: 
Sanger  v.  Rice,  43  Kan.  580. 

5  Jordan  v.  Kyle,  27  Kan.  190;  Ed- 
wards v.  Sims,  40  Kan.  235;  Goddard 
v.  Storch,  57  Kan.  714  The  statute 
of  limitation  runs  in  favor  of  a  tax- 
deed  made  by  the  county  clerk  to 


himself  entitled  thereto  as  an  indi- 
vidual: Barr  v.  Randal],  35  Kan.  126. 
After  a  tax-deed  has  been  recorded 
five  years  it  is  not  subject  to  attack 
because  the  levy  made  by  the  county 
exceeded  the  amount  authorized  by 
law:  Doudna  v.  Harlan,  45  Kan.  484. 
6  Maxson  v.  Huston,  22  Kan.  64a 
"  If  the  proceedings  must  be  so  reg- 
ular as  to  make  a  valid  sale  before 
the  statute  of  limitations  will  start 
to  run  upon  a  tax-deed  good  upon 
its  face,  then  the  statute  would  be 
of  little  value  in  these  cases  as  a 
statute  of  repose,  for  upon  a  valid 
sale  a  valid  deed  can  be  compelled, 
and  the  statute  will  rarely  be  in- 
voked except  in  cases  where  it  is 
not  needed:"  Ibid.  See  Geekie  v. 
Kirby,  etc.  Co.,  106  U.  S.  379,  for  the 
same  ruling.  The  statute  does  not, 
however,  preclude  the  owner  of  the 
record  title  from  showing,  in  an  ac- 
tion brought,  more  than  five  years 
after  the  record  of  the  deed,  to  de- 
feat the  tax-sale,  that  the  deed,  con- 
trary to  its  recitals,  was  prematurely 
executed  before  the  expiration  of  the 
statutory  six  months  from  the  as- 
signment of  the  tax-sale  certificate, 
and  that  within  that  time  after  such 
assignment  he  offered  to  redeem: 
Noble  v.  Douglass,  56  Kan.  92. 
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A  Kentucky  act  providing  that  no  action  for  the  recovery  of 
real  estate  sold  for  taxes  shall  be  brought  more  than  five  years 
after  sale  thereof  for  taxes  applies  only  where  there  has  been 
a  sale  under  its  provisions.1  And  the  statute  does  not  begin 
to  run  on  an  illegal  sale  for  taxes  until  after  the  deed  has  been 
recorded.2 

In  Louisiana  two  short  statutes  of  limitation  in  favor  of  tax- 
sale  purchasers  are  in  force.  One  of  these  applies  a  five-year 
period  of  prescription  to  informalities  in  sale  proceedings,3  but 
not  to  radical  defects ; 4  the  other  provides  that  "  any  action  to 
invalidate  the  title  to  any  property  purchased  at  tax-sale  under 
or  by  virtue  of  any  law  of  this  state  shall  be  prescribed  by  a 
lapse  of  three  years  from  the  date  of  such  sale." 5  The  latter 
statute  bars  in  three  years  from  acquisition  of  title  by  the  state 
an  action  to  invalidate  the  state's  title  to  land  sold  for  taxes,6 
and  is  said  to  be  "a  statute  of  repose,  sanctioned  alike  by  reason, 
sound  policy,  and  authority."  7  It  applies  only  where  the  sale 
was  made  by  virtue  of  some  law,  and  not  to  cases  where  an 
inspection  of  the  title  shows  that  the  sale  was  not  made«in  con- 
formity with  any  existing  law.8  In  order  to  avail  himself  of 
the  prescription  which  it  provides,  the  tax-sale  purchaser  must 
be  in  possession  of  the  property,9  for  the  statute  will  not  run  as 
against  a  land-owner  who  has  never  been  interrupted  ;10  but  while 
actual  possession  by  the  tax-purchaser  for  three  years  precludes 

1  Packard  v.  Beaver  Valley  L.  ,&  M.  8  Surget  v.  Newman,  42  La.  An. 
Co.,  96  Ky.  249.  777;   Prescott  v.  Payne,  44  La.  An. 

2  Washington  v.  McCombs  (Ky.),  32  -  650.  The  prescription  of  three  years 
S.  W.  Rep.  398.  cannot  be  sustained  as  a  bar  to  an 

3  Eobertsv.  Zensler,  34  La.  An.  205;  action  to  annul  a  tax-title  which  is 
Prescott  v.  Payne,  44  La.  An.  650.  absolutely  null  as  founded  on  an 

4  Davenport  v.  Knox,  34  La.  An.  illegal  assessment  and  sale;  Beltram 
407;  Wederstrandt  v.  Freyhan,  34  v.  Villere  (La.),  4  South.  Rep.  506. 
La.  An.  705;  Person  v.  O'Neal,  32  9Breauxv.Negrotto.43La.  An.  426. 
La,  An.,  228;  Prescott  v.  Payne,  44  When  possession  by  the  tax-pur- 
La.  An.  650;  Millaudon  v.  Gallagher,  chaser  is  shown,  it  puts  the  original 
104  La.  713.  Errors  of  form  in  assess-  owner  under  notice  of  the  necessity 
ment,  etc.,  cured:  Kent  v.  Brown,  38  of  bringing  his  action,  and  if  he  fails 
La.  An.  802.  to    bring  it  within  the  prescribed 

5  Barrow  v.  Wilson,  39  La.  An.  403;  time  the  bar  of  the  statute  applies: 
McDougall  v.  Montlezun,  39  La.  An.  Ibid.;  Russell  v.  Lang,  50  La.  An.  36. 
1005.  "Land  Trust  v.  Hoffman,  57  Fed. 

«  Smith  v.  New  Orleans,  43.  La.  An.  Rep.  333;  Hansen  v.  Mauberret,  52 
726.  La.  An.  1565. 

7  Russell  v.  Lang,  50  La.  An.  36. 
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an  action  to  invalidate  the  tax-title,  it  does  not  bar  an  action 
to  recover  possession  where  the  tax-title  is  radically  null.1 
Neither  the  prescription  of  three  nor  that  of  five  years  cures 
the  want  of  notice  required  by  the  fundamental  law  to  be 
given  the  owner  of  an  adjudication  for  taxes.2  In  this  state  a 
purchase  in  good  faith  at  a  sale  made  by  the  proper  officer, 
evidenced  by  a  deed,  becomes  valid  after  ten  years'  possession 
as  owner;3  but  the  prescription  of  ten  years  cannot  be  main- 
tained by  one  who  has  purchased  land  at  a  void  tax-sale,  unless 
his  title  was  accompanied  by  possession  during  the  ten  years;4 
and  where  the  holder  of  a  tax-title  appears  as  plaintiff  in  a 
petitor}^  action  against  the  former  owner  in  possession,  he  is 
bound  to  estall'sh  his  title,  and  cannot  overcome  objections  to 
it  by  the  aid  of  prescription.5  The  prescription  in  favor  of 
tax-titles  does  not  run  against  incapacitated  persons." 

In  Maryland  a  short  statute  of  limitations  for  cases  in  which 
lands  have  been  sold  for  taxes  is  held  not  applicable  to  the 
case  of  a  sale  for  non-payment  of  an  assessment  for  paving  a 
street.7  In  Michigan  the  short  statute  of  limitations  does  not 
apply  in  favor  of  one  who'was  in  possession  under  another  claim 
at  the  time  of  acquiring  his  tax-deed ; 8  but  the  provision  that 

'  Welsch  v.   Augusti,   52  La.   An.  ferred  to  the  true  proprietor,  who  has 

1949;   Pennington  v.  Jones,  52  La.  remained  so  long  silent  and  neglect- 

An.  2025.  ful  of  his  right:"  Ibid.,  citing  McClus- 

2  Johnson  v.  Martinez,  48  La.  An.  key  v.  Webb,  4  Rob.  (La.)  205.  A 
52,  citing  Barrow  v.  Wilson,  89  La.  tax-adjudicatee  who  fails  to  pay  the 
An.  403;  Breaux  v.  Negrotto,  43  La.  subsequent  taxes  assumed  by  him 
An.  428;  Concordia  Parish  v.  Bert-  acquires  no  title,  and  if  he  takes  pos- 
ron,  46  La.  An.  356;  Millaudon  v.  session  of  the  property  is  a  possessor 
Gallagher,  104  La.  713;  Foreman  v.  in  bad  faith  in  whose  favor  the  pre- 
Hinchcliffe,  106  La.  225.  scription  of  ten  years  does  not  run: 

3  Wickoff 's  Heirs  v.  Miller,  48  La.  Millaudon  v.  Gallagher,  104  La.  713. 
An.  475.  Where  a  tax-deed  is  prima  i  Prescott  v.  Payne,  44  La.  An.  650. 
facie  valid,  defects  not  apparent  on  ,5  Waddill  v.  Walton,  42 La.  An.  763. 
its  face  are  cured  by  the  prescription  "Kerns  v.  Collins,  40  La.  An.  453. 
of  ten  years:  Barrow  v.  Wilson,  38  See,  as.  to  the  disability  of  infancy, 
La.  An.  209.  A  holder  without  no-  Barrows  v.  Wilson,  39  La.  An.  403. 
tice  of  defects  of  a  tax-deed  valid  on  7  Gould  v.  Baltimore,  59  Md.  378; 
its  face  is  a  bona  fide  holder,  and  en-  Moore  v.  Baltimore,  61  Md.  224. 
titled  to  the  benefit  of  the  ten  years'  8  Gilman  v.  Riopelle,  18  Mich.  145. 
prescription:  Giddens  v.  Mobley,  37  A  person  claiming  under  a  tax-title 
La.  An.  417.  "  Good  faith  purifies  a  is  a  proper  party  to  an  action  of 
title  of  its  defects,  and  causes  the  ejectment,  though  not  in  possession: 
possessor  under  a  just  title  to  be  pre-  Anderson  v.  Courtright,  47  Mich.  161. 
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ejectment  for  land  held  under  a  tax-deed  is  barred  after  ten 
years'  adverse  possession  applies  to  a  claim  under  a  tax-deed 
conveying  an  undivided  half,  though  not  specifying  which 
half; 1  and  the  grantee  of  a  tax-sale  purchaser  can  rely  on  ten 
years'  adverse  possession  under  his  deed,  although  said  pur- 
chaser had  previously  conveyed  the  land  to  another  by  war- 
ranty deed.8 

The  Minnesota  statute  providing  for  a  limitation  of  nine 
months  within  which  to  bring  any  form  of  action  to  test  the 
validity  of  a  tax-judgment  or  sale  is  not  set  in  motion  by  a 
sale  under  a  void  judgment  rendered  in  proceedings  to  enforce 
payment  of  delinquent  taxes.3 

In  Mississippi  the  running  of  the  statute  of  limitations  in 
favor  of  the  original  owner  is  not  affected  by  the  pendency  of 
statutory  proceedings  by  the  tax-sale  purchaser  to  confirm  his 
title.4  A  statute  providing  that  suits  to  invalidate  tax-sales 
must  be  brought  within  three  years  of  the  sale  applied  to  all 
sales. made  while  it  was  in  force,5  even  though  the  assessment 
was  irregular  and  the  sale  invalid;6  but  it  does  not  apply 
where  no  title  was  derived  from  the  sale,7  nor  does  it  cure  the 
failure  of  the^ax-deed  to  identify  the  land.8  A  provision  that 
"  actual  occupation  for  three  years  after  one  year  from  the 
day  of  sale,  of  any  land  held  under  a  conveyance  by  the  tax- 
collector  in  pursuance  of  a  sale  for  taxes,  shall  bar  any  suit  to 
recover  such  land  or  assail  such  title  because  of  any  defect  in 
the  sale,"  applies  as  well  to  a  purchaser  of  land  held  b'y  the  state 
for  taxes  as  to  a  purchaser  from  a  tax-collector.9    It  renders 

In  Michigan  title  to  land  is  acquired  person  who  claims  through  a  tax- 
by  adverse  possession  for  twenty  deed  "hereinafter  or  hereinbefore 
years  under  a  void  tax-title:  Har-  issued,"  to  test  the  validity  of  the 
rison  v.  Spencer,  90  Mich.  586.  Asser-  former  sale,  or  judgment,  and  ra- 
tion of  title  to  warrant  ejectment  pealing  all  former  laws  in  conflict 
by  holder  of  tax-title:  Goodman  v.  therewith:  Whitney  v.  Wegler,  54 
Nester,  64  Mich.  662.  Minn.  235. 

i  Chamberlain  v.  Ahrens,  55  Mich.  *  Bell  v.  Coats,  56  Miss.  766. 

111.  6Gilson  v.  Berry,  66  Miss.  615. 

2  Reilly  v.  Blaser,  61  Mich.  399.  «Nevih   v.   Bailey,  62    Miss.   433; 

".Feller    v.   Clark,   36   Minn.    338.  Jonas  v.  Flanniken,  69  Miss.  577;  Cole 

Such  a  statute  confers  vested  rights  v.  Coon,  70  Miss.  634 

on  purchasers,  and  is  not  affected  by.  '  Zingerling  v.  Henderson  (Miss.), 

a  statute  providing  that  any  person  18  South.  Rep.  432. 

claiming  title  to  land  may  commence  8  Pearce  v.  Perkins,  70  Miss.  276. 

at  any  time  an  action  against  any  »  Pipes  v.  Farrar,  64  Miss.  514. 
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perfect  the  title  of  one  so  in  occupation,  regardless  of  the  fact 
that  the  assessment  roll  under  which  the  sale  was  made  was 
not  properly  returned,  or  that  the  land  was  not  subject  to 
taxation  and  sale,  and  regardless  of  the  fact,  also,  of  actual 
payment  of  the  taxes  by  the  owner.1  But  it  does  not  preclude 
a  recovery  by  the  true  ownqr  who  can  show  a  redemption  of 
the  land  from  the  saleunder  which  an  actual  occupant  claims ; 2 
nor  does  it  apply  where  the  occupant  could  not,  if  his  title 
were  perfect,  assert  it  against  the  plaintiff,3  or,  when  the  plaint- 
iff does  not  attack  the  collector's  deed  to  the  defendant,  but 
claims  under  a  similar  later  deed.4  Under  this  provision  an 
actual,  continuous  occupation  of  at  least  a  part  of  the  land  is 
necessary.5  Under  another  provision  to  the  effect  that  the 
purchaser  of  land  at  a  tax-sale  may  within  a  specified  time 
bring  an  action  to  recover  possession,  and  that  a  judgment  in 
his  favor  shall  be  a  bar  to  any  action  to  controvert  the  title, 
brought  after  one  year  from  such  judgment,  it  has  been  held 
that  a  recovery  in  such  an  action  by  such  a  purchaser  makes,  his 
title  unassailable  on  any  ground  after  one  year  from  the  date  of 
the  judgment; 6  and  it  is  no  defense  to  such  an  action  that  the 
land  belonged  to  a  decedent's  estate  in  which  minor  heirs  were 
interested.7 

The  Missouri  statute  requiring  that  "any  suit  .  ,  . 
against  the  tax-purchaser,  his  heirs  or  assigns,  for  the  recovery 
of  the  land  sold  for  taxes,  or  to  defeat  or  avoid  a  sale  or  con- 
veyance of  land  for  taxes,  .  .  .  shall  be  commenced  within 
three  years  from  the  dat;e  of  recording  the  tax-deed,"  except 
"where  the  taxes  have  been  paid,  or  the  land  was  not  subject 
to  taxation,  or  has  been  redeemed  as  provided  by  law,"  does 
not  apply  where  the  owner  is  in  possession;8  but  it  is  applica- 
ble where  the  holder  of  the  tax-deed  goes  into  actual  posses- 
sion of  land  previously  wild,  and  action  is  not  brought  against 
him  until  after  the  three  years.9    The  statute  begins  to  run  in 

i  Carlisle  v.  Yoder,  69  Miss.  384.  3  MoGee  v.  Holmes,  63  Miss.  50. 

See  Brougher  v.  Stone,  72  Miss.  647.  4  Lewis  v.  Siebles,  65  Miss.  251. 

As  to  the  disability  of  infancy  or  6Pearce  v.  Perkins,  70  Miss.  276. 

coverture,  see  Patterson  v.  Durf ey,  «  McLemore  v.  Scales,  68  Miss.  47. 

68  Miss.  779;  Wolfe  v.  Brown  (Miss.),  ^Foote  v.  Disnmkes,  71  Miss.  10. 

11  South.  Rep.  879.  8  Spurlock  v.   Dougherty,  81  Mo. 

2  Cochran  v.  Richberger,  70  Miss.    171. 
843.  "    9  Allen  v.  White,  98  Mo.  55.    In 
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favor  of  a  tax-deed  not  void  on  its  face,  from  the  time  of  the 
recording  of  such  deed; 1  but  it  does  not  apply  where  the  deed 
is  void  on  its  fage,2  nor  to  a  suit  by  the  tax-sale  purchaser 
against  the  owner.3  And  as  against  remaindermen  it  does 
not  begin  to  run  until  the  death  of  the  life-tenant.4  Evidence 
in  an  action  of  ejectment  by  the  original  owner  that  the  land 
was  sold  again  for  later  taxes,  and  was  again  bought  in  by  the 
same  purchaser,  has  no  tendency  to  bring  the  plaintiff  within 
any  of  the  exceptions  of  the  statute.5  As  against  ejectment 
under  a  tax-deed  the  statute  of  limitations  begins  to  run  from 
the  date  of  the  deed,  and  not  from  the  first  day  on  which  it 
could  have  been  demanded.6 

In  Nebraska  the  three  years'  statute  of  limitations  in  favor  of 
the  holder  of  a  tax-deed  does  not  run  from  the  date  of  the  re- 
cording of  the  deed,  but  only  from  the  time  the  holder  takes. ' 
possession.7  The  tax-deed  must  be  valid  on  its  face  to  entitle  the 
occupant  thereunder  to  the  benefit  of  the  statute.8  In  this  state 
one  who  has  been  in  the  actual,  open,  exclusive,  adverse  posses- 
sion of  lands,  as  owner,  for  ten  years,  thereby  acquires  an  abso- 
lute title  in  fee,  free  from  the  lien  created  by  a  tax-deed  on  the 
property  issued  more  than  ten  years  before  the  commencement 
of  the  action  to  foreclose  such  tax-deed.9  And  an  action  to  re- 
Missouri  one  is  not  put  into  con-  owner:  Francis  v.  Grote,  14  Mo. 'A pp. 
structive  possession  of  land  by  tak-    324. 

ing  a  sheriff's  deed  thereof  made        s  Daniels  v.  Case,  45  Fed.  Rep.  843. 
pursuant  to  a  sale  under  execution        4  Allen  v.  De  Groodt,  98  Mo.  159. 
issued  on  a  judgment  in  an  action  to        s  Allen  v.  White,  98  Mo.  55. 
enforce  the  state's  lien  for  delinquent        6Taft  v.  McCullock,  135  Mo.  588, 
taxes:  Childers  y.  Schantz,  120  Mo.    and  cases  cited. 
305.    See  Callahan  v.  Davis,  103  Mo.        ~>  Baldwin  v.  Merriam,  16  Neb.  199. 
444.   Filing  of  tax-deed  for  record  as        8  Housel  v.  Boggs,  17  Neb.  94;  Ben- 
claim  of  title  by  grantee:  Vastine  v.    dixon  v.  Fen  ton,  21  Neb.  184.  Where 
Laclede  Land,  etc.  Co.,  135  Mo.  145.    a  tax-deed  is  so  defective  on  its  face 

1  Skinner  v.  Williams,  85  Mo.  489;  as  to  create  no  constructive  posses- 
Mason  v.  Crowder,  85  Mo.  526.  sion,  limitation  cannot  run  in  favor 

2  Daniels  v.  Case,  45  Fed.  Rep.  843;  of  the  holder,  but  he  has  a  lien  for 
Mason  v.  Crowder,  85  Mo.  526;  Calla-  all  taxes,  interest,  and  costs:  Griffey 
han  v.  Davis/  90  Mo.  78;   Duffy  v.    v.  Kennard,  24  Neb.  174. 

Neilson,  90  Mo.  93;  Pitkin  v.  Reibel,  "D'Gette  v.  Sheldon,  27  Neb.  839 

104   Mo.   505.     Though   a    tax-deed  Alexander  v.   Wilcox,  30  Neb.  793 

showed  that  several  tracts  were  ille-  Alexander  v.  Meadville,  33  Neb.  219, 

gaily  sold  for  a  gross  sum,  the  statu-  Black  v.  Leonard,  33  Neb.  745;  Alex- 

tory  limitation  pf  three  years  will  be  ander  v.  Pitz,  34  Neb.  361. 
a  bar  to  a  recovery  by  the  original 
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move  from  the  title  of  a  person  iri  possession  a  cloud  which 
arises  from  a  special  assessment  levied  upon  the  premises  is  not 
barred  by  lapse  of  the  statutory  period  of  limitation  of  equita- 
ble actions  after  the  date  of  its  creation.  Such  a  cloud  consti- 
tutes a  continuing  cause  of  action,  not  accruing  once  for  all  at 
the  creation  of  the  cloud,  but  available  as  a  cause  of  action  at 
all  times  during  its,  existence.1 

In  New  Jersey,  where  the  possession  of  persons  who  prose- 
cute a  suit  to  set  aside  as  invalid  sales  of  lands  for  taxes  has 
not  b^en  disturbed,  lapse  of  time  will  not  bar  the  suit.2 

In  New  York  non-jurisdictional  defects  in  a  tax-title  are 
cured  by  a  statute  which  provides  that  when  fifteen  years  have 
lapsed  since  sale  of  unoccupied  and  unimproved  lands  belong- 
ing to  a  non-resident,  the  sale  and  all  proceedings  shall  be 
deemed  to  have  been  regular.3  A  provision  in  a  city  charter 
.that  any  action  to  test  the  validity  of  a  tax  assessment  must 
be  brought  in  one  year  from  the  delivery  to  the  treasurer  of 
the  roll  containing  the  assessment  does  not  apply  to  ejectment 
brought  by  the  owner  to  recover  lands  held  under  a  deed 
which  is  void  because  based  on  an  assessment  and  sale  without 
jurisdiction.4  And  an  adverse  possession  originating  during 
the  term  of  tax-leases  cannot  ripen  into  a  title  until  the  ex- 
piration of  twenty  years  from  the  end  of  the  term  of  the  last 
of  the  successive  leases.5 

The  statute  in  force  in  North  Dakota  requiring  actions  to 
recover  possession  of  lands  sold  for  taxes  to  be  brought  within 
three  years  after  the  recording  of  the  tax-deed  does  not  apply 
when  the  deed  is  void  on  its  face,6  or  where  such  deed  is  based 
upon  a  void  assessment.7 

The  Oregon  statute  providing  that  any  proceedings  for  the 
recovery  of  lands  sold  for  taxes  shall  be  commenced  within 
three  years  from  the  time  of  recording  the  deed  of  sale,  and 
not  afterwards,  may  be  invoked  in  behalf  of  a  tax-title  pur- 

1  Batty  v.  Hastings  (Neb.),  88  N.  W.        6  Hegar  v.  De  Groat,  3  N.  D.  354 
Rep.  139.  .  7  Roberts  v.   First    Nat.    Bank,  8 

2  Brooks  v.   Union  T'p  (N.  J.),  52  N  D.  504;  Sweigle  v.  Gates,  9  N  D. 
Atl.  Rep.  238.  538;  Sheets  v.  Paine  (N.  D.),86  N.  W. 

3  Ensign  v.  Barse,  107  N.  Y.  329.  Rep.  117;  Eaton  v.  Bennett  (N.  D.), 
*  Zink  v.  MoManus,  121  N.  Y.  259.        87  N.  W.  Rep.  188.' 

s  Doherty  v.  Matsell,  54  N.  Y.  Super. 
Ct.  17. 
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chased  in  good  faith,  although  such  title  would  be  void  in  the 
hands  of  the  grantor  because  of  a  fraudulent  agreement  be- 
tween such  grantor  and  the  owner  that  the  sale  for  faxes  be 
made  for  the  purpose  of  cutting  off  an  existing  mortgage.1 
This  statute  does  not  apply  to  sales  made  fpr  delinquent  street 
assessments.2 

The  Pennsylvania  statute  of  1804  declared  that  no  action 
for  the  recovery  of  lands  sold  under  the  act  should  lie,  unless 
brought  within  five  years  after  the  sale.  But  this  the  courts 
refused  to  apply  literally,  because,  in  the  case  of  a  vacant  pos- 
session, it  would  cut  off  the  original  owner  without  giving  him 
the  opportunity  to  contest  the  title;  there  being  no  statute  per- 
mitting ejectment  in  such  cases.  They  therefore  held  that  the 
statute  began  to  run,  not  from  the  sale,  but  from  the  time  of 
possession  taken  under  it.3  Subsequently,  when  the  right  to 
maintain  ejectment  for  an  unoccupied  tenement  had  been  con- 
ferred by  the  statute,  it  was  held  that  the  statute  began  to  run 
in  favor  of  the  tax-purchaser  at  the  time  the  sale  was  perfected 
by  deed,  he  being  constructively  in  possession  of  the  unoccu- 
pied premises  from  that  time.4    These  decisions  have  perhaps 


iNickum  v.  Gaston,  24  Or.  380. 
One  in  possession  of  land  is  not  es- 
topped by  lapse  of  time  from  defeat- 
ing a  tax-title  by  showing  that  the 
taxes  for  which  the  land  was  sold 
were  in  fact  paid  before  sale:  Nickum 
v.  Gaston,  28  Or.  322. 

2  Meier  v.  Kelly,  20  Or.  86. 

8  Wain  v.  Shearman,  8  S.  &  R.  357; 
Cranmer  v.  Hall,  4  W.  &  S.  36.  See, 
also,  Baker  v.  Kelly,  11  Minn.  480; 
Boeckv.  Merriam,  16  Neb.  199;  Dreut- 
zer  v.  Baker.  60  Wis.  179. 

4 "It  was  argued  that  the  limita- 
tion in  the  act  of  1804  does  not  apply 
to  a  case  where  the  owner  is  in  pos- 
session. That  is  true,  as  was  de- 
termined in  Bigler  v.  Karnes,  4  W. 
-&  S.  137,  and  Shearer  v.  Woodburn, 
10  Pa.  St.  511.  But  that  is  where  the 
possession  is  actual,  and  the  owner 
is  thus  daily  and  hourly  challenging 
the  validity  of  the  tax-title.  It  is 
not  so,  however,  in  any  other  case, 


and  it  is  settled  that  in  all  other 
cases  the  limitation  runs  from  the 
time  of  the  sale,  and  not  from  the 
time  when  possession  is  taken  by  the 
purchaser.  Parish  v.  Stevens,  3  S.  & 
E.  298,  the  first  case  decided  under 
the  act  of  1804,  on  this  point,  was 
overruled  by  Wain  v.  Shearman,  8 
S.  &  R.  357,  on  the  ground  that  an 
ejectment  would  not  lie  against  a 
vacant  possession.  But  the  act  of 
29th  March,  1824,  having  provided  a 
remedy  for  the  owner  in  the.  case  of 
a  vacant  possession,  this  court  re- 
turned to  the  doctrine  of  Parish  v. 
Stevens,  and  it  is  now  held  that 
the  limitation  runs  from  the  time  of 
the  sale,  and  not  of  possession.  Eobb 
v.  Bowen,  9  Pa.  St.  71;  Sheik  v.  Mc- 
Elroy.  20  Pa.  St.  25;  Burd  v.  Patter- 
son, 22  Pa.  St.  219;  Stewart  v.  Trevor, 
56  Pa.  St.  374.  In  the  last  case, 
Justice  Strong,  summing  up  the 
cases,  says:  'Since  the  act  of  29th 
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given  effect  to  the  statute  as  nearly  as  was  possible,  consistent 
with  fundamental  rules  of  right.1  It  is  also  held  in  Pennsyl- 
vania that  the  limitation  provision,  being  a  statute  of  repose, 
should  be  construed  favorably  to  bona  fide  purchasers.2 

In  South  Carolina  the  two  years'  limitation  to  recover  land 
.sold  for  taxes  does  not  begin  to  run  until  the  purchaser  is  put 
in  possession.3 

The  South  Dakota  statute  limiting  suit  by  the  former  owner 
to  recover  the  land  to  three  years  from  the  time  the  tax-deed 
is  recorded  does  not  run  where  the  deed  is  void  on  its  face.4 

In  Texas  the  purchaser  at  a  tax-sale  is  barred  in  the  same 
time  in  which  the  original  owner  would  be  had  there  been  no 
sale.5  One  who,  entering  under  a  tax-deed  void  on  its  face, 
interrupts  another's  possession,  is  confined  to  his  actual  occu- 
pancy.6 

In  Vermont  an  act  providing  that  when  land  has  been  listed 
to  the  grantee  or  to  his  grantees  in  a  tax-deed  for  twenty  years 
or  more,  and  taxes  paid  thereon,  the  title  of  such  grantee  shall 
be  valid  against  persons  subsequently  entering  on  the  land 
without  legal  title  thereto,  does  not  apply  to  a  person  who, 

March,  1824,  the  limitation  is  perfect  cient:  Crum  v.  Burke,  25  Pa.  St.  377, 

at  the  end  of  five  years  from  the  de-  381,  citing  Foust  v.  Boss,  1  W.  &  S. 

livery  of  the  deed  to  the  purchaser,  501;  Foster  v.  McDivitt,  9  Watts  344; 

without     regard     to     possession.' "  Dikeman  v.  Parrish,   6  Pa.  St.   210. 

Agnew,  J.,  in  Rogers  v.  Johnson,  67  And  see  Shearer  v.  Woodburn,  10  Pa, 

Pa.  St.  43,  48.    See,  also,  to  the  same  St.  511;  Troutman  v.  May,  33  Pa.  St. 

effect,  Johnston  v.  Jackson,  70  Pa.  St.  455;  Wheeler  v.  Winn,  53  Pa.  St.  122; 

164.  Hess  v.  Herrington,  73  Pa.  St.  438. 

1 A  statute  providing  that  no  action  2  Mellon's  Appeal,  114  Pa.  St.  564. 

for  the  recovery  of  land  sold  for  taxes  8  Gardner  v.  Reedy  (S.  C),  40  S.  E. 

shall  lie,  "  unless  brought  within  five  Rep.  947.    See  State  v.  Morrison,  44 

years  after  the  sale  thereof  for  taxes,  S.  C.  470. 

as  aforesaid,"  will  not    benefit  the  4  Salmer  v.  Lathrop,  10  S.  D.  216. 

holder  of  the  tax-title  when  suing  as  6  Jordan  v.  Higgins,  63  Tex.  150. 

plaintiff;   and  if  he  sues  after  five  6  Claiborne  v.  Elkins,  79  Tex.  380. 

years  he  must  show  a  valid  title:  Where  one  of  several  co-tenants  of 

Bigler  v.   Karnes,  4  W.   &  S.   137;  two- tracts  of  land  deeds  the  whole 

Shearer  v.  Woodburn,  10  Pa.  St.  511 ;  of  both  tracts  to  a  third  person,  such 

Hole  v.  Rittenhouse,  19  Pa.  St.  305;  conveyance  is  an  assertion  of  title  to 

McReynolds  v.  Longenberger,  57  Pa,  the  whole,  an^d  if  the  grantee  holds 

St.  13.    It  has  been  decided  in  Penn-  exclusive  possession   and  pays  the 

sylvania  that,  as  against  a  mere  in-  taxe3  for  five  years,  his  title  matures 

trader,  the  tax-deed,  with  evidence  by  limitation:  Byers  v.  Carll,  7  Tex. 

of  title  out  of  commonwealth,  is  suffi-  Civ.  App.  423. 
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after  land  has  been  so  listed,  but  before  the  expiration  of  the 
twenty  years,  enters  into  the .  actual  adverse  possession  of  it 
under  color  of  title.1 , 

The  Washington  statute  providing  that  no  suit  to  recover 
lands  sold  for  taxes  shall  be  brought  more  than  three  years 
after  recording  the  tax-deed  is  not  set  running  m  the  grantee's 
favor  by  a  deed  which  is  void  upon  its  face.2 

It  has  been  held  in  "West  Virginia  that  the  mere  fact  that  a 
non-resident  owner  of  wild  lands,  who  had  reason  to  suppose 
the  taxes  thereon  were  paid,  delayed  for  a  period  beyond  that 
of  the  statute  of  limitations  to  assert  his  claims  against  one 
who  had  held  the  lands  under  a  tax-deed,  does  not  constitute 
laches.3 

In  "Wisconsin  a  statute  provides  that  "  any  suit  or  proceed- 
ing for  the  recovery  of  land  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid  or  the  lands  redeemed  as  provided  by 
law,  shall  be  commenced  within  three  years  from  the  time  of 
recording  the  tax-deed  of  sale,  and  not  thereafter."  That  this 
statute  is  valid  does  not  seem  to  have  been  very  seriously  ques- 
tioned.4'   That  it  applies  against  the  holder  of  the  tax-title  as 

1  Downer  v.  Tarbell,  61  Vt.  530.  after  the  statute  has  run  in  favor  of 

2  Coulter  v.  Stafford,  56  Fed.  Rep.  a  tax-deed,  can  one  who  claims  title 
564.    See  Hurd  v.  Brisner,  3  Wash.  1.  in  opposition  to  it  show  that  it  is 

3  Bartlett  v.  Ambrose,J78  Fed.  Rep.  void  for  mere  irregularities  in  levy- 
839.  Laches  will  not  bar  a  land-  ing  the  taxes,  making  the  sales,  or 
owner  from  assailing  a  tax-title  executing  the  deeds:  Dupen  v.  Weth- 
where  there  is  no  possession  under  erby,  79  "Wis.  203.  Although  the 
it:  State  v.  Sponaugle,  45  W.  Va.  statute  does  not,  in  the  case  of  a  tax- 
415.  deed,  preclude  inquiry  as  to  whether 

4  The  three-year  limitation  applies  a  tax  was  levied,  or,  if  levied,  whether 
though  the  land  is  unoccupied:  by  competent  authority,  or  whether 
Hiles  v.  La  Flesh,  59  Wis.  465;  Cole-  the  tax  has  been  paid,  yet,  barring 
man  v.  Peshtigo  Lumber  Co.,  30  such  questions,  the  recording  of  a 
Fed.  Rep.  317.  After  the  three  years  tax-deed  valid  on  its  face  prevents, 
have  run  the  tax- deed  cannot  be  after  the  lapse  of  the  statutory 
impeached  by  proof  that  there  was  period,  any  inquiry  into  the  validity 
no  valid  assessment:  Oconto  County  of  the  deed,  or  the  regularity  of  the 
v.  Jerrard,  46  Wis.  317,  citing  Marsh  statutory  proceedings:  Land  &  R. 
v.  Supervisors,  42  Wis.  502;  Law-  Imp.  Co.  v.  Bardon,  45  Fed.  Rep.  706; 
rence  v.  Kenney,  32  Wis.  281 ;  Wood  s.  c,  on  error,  157  U.  S.  327.  The 
v.  Meyer,  36  Wis.  308.  Nor  because  statute  does  not  apply  where  before 
in  the  sum  for  which  sale  was  made  the  sale  the  owner  offered,  and  was 
a  revenue  stamp  was  included:  Mill-  ready,  to  pay  the  tax  on  his  land, 
edge  v.  Coleman,  47  Wis.  184.    Nor,  but  was  erroneously  informed  by  the 
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well  as  in  his  favor  has  been  the  conclusion  of  the  courts;  and 
it  therefore  cuts  off  either  the  original  owner  or  the  tax-pur- 
chaser if  the  adverse  claimant  has  been  in  the  occupation  of 
the  land  for  the  period  named.1  It  has  also  been  decided  that, 
when  the  land  is  unoccupied,  the  holder  of  the  tax-title  has  con- 
structive possession,  and  if  the  owner  of  the  original  title  does 
not  bring  ejectment  (which  the  owner  permits  in  such  case) 
within  the  three  years  he  is  barred,2  but  that  if  the  tax-deed  is 
void  on  its  face,  the  grantee  in  it  has  no  constructive  posses- 
sion, and  in  such  case  the  statute  does  not  run  in  his  favor,3 


town  treasurer  that  there  was  none 
to  pay:  Gould  v.  Sullivan,  84  Wis. 
659.  Nor -does  it  apply  where  the 
tax-sale  was  based  upon  an  assess- 
ment made  by  a  town  having  no 
jurisdiction  of  the  land:  Wadleigh 
v.  Marathon  County  Bank,  58  Wis. 
546,  citing  Smith  v.  Sherry,  54  Wis. 
114.  The  statute  is  confined  to  tax- 
deeds,  and  prescribes  no  limitation 
as  to  tax-certificates:  Hotson  v. 
Wetherby,  88  Wis.  324.  The  statute 
limiting  the  time  for  bringing  ac- 
tions to  set  aside  tax-sales  applies  to 
sales  for  the  non-payment  of  a  street 
assessment:  Pratt  v.  Milwaukee,  93 
Wis.  658. 

iEdgarton  v.  Bird,  6  Wis.  527; 
Sprecher  v.  Wakeley,  11  Wis.  433; 
Knox  v.  Cleveland,  13  Wis.  245;  Jones 
v.  Collins,  16  Wis.  594 ;  Parish  v.  Eager, 
15  Wis.  532;  Whitney  v.  Marshall,  17 
Wis.  174  These  decisions  held  ap- 
plicable to  the  Iowa  statute:  Barrett 
v.  Holmes,  102  U.  S.  651;  Brown  v. 
Painter,  38  Iowa  456;  La verty  v.  Sex- 
ton, 41  Iowa  435;  Peck  v.  Sexton,  41 
Iowa566;  Wallace  v.  Sexton,  44  Iowa 
257.  As  to  the  limitation  of  action 
where  grantee  in  recorded  tax-deed, 
after  quitclaiming  to  original  owner 
who  failed  to  record  his  deed,  con- 
veyed to  another  without  notice: 
Warren  v.  Putnam,  63  Wis.  410.  As 
to  what  constitutes  adverse  posses- 
sion within  the  meaning  of  statutory 
provisions  limiting  actions  to  recover 


land  sold  for  taxes,  see  Finn  v.  Wis- 
consin River  Land  Co.,  72  Wis.  546. 

2  Geekie  v.  Carpenter  County,  106 
U.  S.  329;  Bardon  v.  Land,  etc.  Imp. 
Co,,  157  U.  S.  327;  Coleman  v.  Pesh- 
tigo  Lumber  Co.,  30  Fed.  Rep.  317; 
Gunnison  v.  Hoehne,  18  Wis.  268; 
Lawrence  v.  Kinney,  32  Wis.  281; 
Oconto  County  v.  Jerrard,  46  Wis. 
317;  St.  Croix,  etc.  Co.  v.  Ritchie,  73 
Wis.  409;  Dupen  v.  Wetherby,  79 
Wis.  203;  Hotson  v.  Wetherby,  88 
Wis.  324.  See  Hill  v.  Kricke,  11  Wis. 
442;  Dean  v.  Earley,  15  Wis.  100.  In 
case  of  unoccupied  land  the  true 
owner  may  bring  trespass,  though  the 
defendant  has  a  tax-title  fair  on  its 
face:  Wadleigh  v.  Marathon  County 
Bank,  58  Wis.  546,  citing  Austin  v. 
Hold,  32  Wis.  478.  Although  the 
statute  of  limitations  has  run  in  favor 
of  a  tax-deed  under  which  there  has 
been  a  constructive  eviction,  a 
grantor  when  sued  by  his  grantee 
for  breach  of  his  covenant  of  seisin 
may  contest  the  validity  of  the  deed: 
Mclnnis  v.  Lyman,  62  Wis.  191. 

3  Lain  v.  Shepardson,  18  Wis.  59; 
Cutler  v.  Hurlbut,  29  Wis.  152.  To 
the  same  effect  are  Taylor  v.  Miles, 
5  Kan.  498;  Shoat  v.  Walker,  6  Kan. 
65.  See  Lefflngwell  v.  Warren,  2 
Black  599;  Hall  v.  Dodge,  18  Kan. 
277.  The  rule  was  laid  down  in  Syd- 
nor,  v.  Palmer,  29  Wis.  226,  that  un- 
der statutes  of  limitation  "  evidence 
of  adverse  possession  is  always  to  be 
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though  it  would  do  so,  even  under  a  void  deed,  if  his  possession 
were  actual,  open,  and  notorious.1  On  the  other  hand  a  simi- 
lar possession  on  the  part  of  the  original  owner  would  interrupt 
the  running  of  the  statute  against  him,  notwithstanding  the 
tax-deed  is  recorded.2  The  limitation  of  one  year  prescribed 
in  a  statute  curing,  unless  attack  was  made  during  that  time, 
defects  "  going  to  the  validity  of  the  assessment  and  affecting 
the  groundwork  of  the  tax,"  does  not,  it  has  been  decided,  cure 
defects  in  the  notice  of  the  tax-sale,  or  in  the  proof  of  publi- 
cation thereof.3  Statutes  of  limitation  relating  to  actions  in 
which  the  validity  or  regularity  of  tax-sales  is  questioned  do 
hot  apply  where  tax-deeds  are  attacked  as  fraudulently  ob- 
tained.4 Under  a  statute  providing  that  where  the  original 
owner  had  for  four  years  prior  to  the  recording  of  a  tax- 
deed  failed  to  pay  all  the  taxes,  and  where  the  grantee  in  such 
deed  had  for  three  years  after  such  recording  paid  all  the  taxes, 
the  title  of  the  original  owner  should  be  barred  unless  he  should 
bring  within  nine  months  from  the  passage  of  the  statute  an 
action  to  recover  possession,  cannot  be  applied  except  in  a  case 
where  all  the  facts  necessary  to  defeat  the  original  owner,  and 
to  perfect  the  tax -title,  existed  when  the  act  took  effect.5  In 
Wisconsin  the  special  statute  of  limitation  in  tax-deed  cases 
must  be  pleaded,6  provided  there  is  opportunity  for  it.7    But 

strictly  construed,  and  every  pre-  Smith  v.  Ford,  48  Wis,  115;  Stephen- 
sumption  is  to  be  made  in  favor  of  son  v.  Wilson,  50  Wis.  95;  Haseltine 
the  true  owner.?  This  rule  is  ex-  v.  Mosher,  51  Wis.  443;  Smith  v. 
plained  in  Wilson  v.  Henry,  35  Wis.  Sherry,  54  Wis.  114.  This  is  but  just, 
341,  245,  as  applying  to  the  holder  of  as  until  the  tax-purchaser  takes  pos- 
the  tax-title  when  he  claims  by  con- '  session  ejectment  cannot  be  brought 
structive  possession,  and  the  '^true  against  him:  Lombard  v.  Culbert- 
o  wner  "  is  in  such  case  to  be  regarded  son,  59  Wis.  433. 
as  the  original  owner,  notwithstand-  3  Morris  v.  Carmichaelj  68aWis.  133. 
ing  any  technical  defects  to  be  found  4  As,  for  example,  where  an  agent 
in  his  claim  of  title.  See  Dreutzer  has  bought  in  his  principal's  land 
v.  Baker,  60  Wis.  179.  when  he  should  have  paid  the  tax: 

i  Lindsay  v.  Fay,  25  Wis.  460.    On  McMahon  v.    McGraw,  26  Wis.  614 

this  point,  see  also  Cofer  v.  Brooks,  See  Fox  v.  Zimmerman,  77  Wis.  414. 

20  Ark.  542;  Hoffman  v.  Harrington,  And  see,  also,  Carithers  v.  Weaver, 

28  Mich.  90;  Washburn  v.  Cutter,  17  7  Kan.  110. 

Minn.  361.  5  Webster  v.  Schwears,  69  Wis.  89. 

2  Lewis   v.   Disher,    32    Wis.   504;  6  Morgan  v.  Bishop,  56  Wis.  284. 

Wilson  v.  Henry,  35  Wis.  241, 40  Wis.  '  Dreutzer  v.  Baker,  60  Wig.  179. 
594;  Coleman  v-.  Eldred,44  Wis.  210; 
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the  plaintiff  may,  without  pleading  them,  give  in  evidence  any 
facts  which  would  defeat  the  deed.1  The  recording  of  a  tax- 
deed  by  6ne  in  possession  at  the  time  must,  for  the  purposes  of 
the  statute  of  limitations,  be  deemed  a  new  entry.2  Under  a 
statute  making  the  time  for  the  limitation  of  an  action  to  con- 
test a  tax-title  run  from  the  filing  of  an  affidavit  that  the  land 
was  unoccupied,  such  an  affidavit  made  by  one  having  no 
knowledge  of  the  fact  will  set  the  statute  in  motion  even  though 
the  land  was  in  truth  unoccupied.8 

These  references  will  be  Sufficient  to  exhibit  the  general  cur- 
rent of  decision  under  these  short  statutes  of  limitation. 

Constructive  possession.  There  is  serious  objection  in  point 
of  policy  to  making  the  tax-deed  give  constructive  possession 
of  the  land,  with  the  consequences  that  have  been  made  to  fol- 
low, whether  there  are,  or  are  not,  any  impediments  in  point 
of  law.  The  principal  hardships  perhaps  under  any  system  of 
tax-sales  spring  from  the  fact  that,  in  a  considerable  portion  of 
the  cases  in  which  valuable  lands  are  lost  to  the  owners  from 
delinquency,  it  is  not- so  much  in  consequence  of  culpable  neg- 
lect of  the  owners  themselves  as  through  the  negligence  of 
agents,  or  through  circumstances  which  have  cast  the  owner- 
ship upon  children  or  other  persons  unaccustomed  to  business, 
who  are  found  to  be  in  default  before  they  have  fully  become 
possessed  of  a  knowledge  of  either  their  rights  or  their  duties. 
In  all  these  cases  the  tax-purchaser  knows  that  he  has  bought 
a  title  which,  if  legal,  is  to  dispossess  some  title  previously  valid ; 
while  the  adverse  claimant  frequently  does  not  know  or  suspect 
that  he  or  his  land  has  been  proceeded  against  for  delinquency, 
and  he  may  for  a  series  of  years  thereafter  continue  to  pay 
taxes  without  any  suspicion  that  he  is  paying  upon  the  land  of 
another.  No  man  thinks  of  making  periodical  visits  to  the 
records  in  order  to  see  that  his  land  is  clear  of  liens,  when  he 
is  not  conscious  of  any  default;  and  to  allow  the  tax-purchaser 
to  lie  by  under  such  circumstances,  without  asserting  a  claim 
by  entry  or  notice,  until,  by  the  lapse  of  a  few  years,  his  deed 

1  Morgan  v.  Bishop,  56  Wis.  284,    As  to  the  requisites  of  such  an  affi- 
and  cases  cited.  davit,  see  Dreutzer  v.  Smith,  56  Wis. 

2  Link  v.  Doerfer,  42  Wis.  391.  292;  Howe  v.  Genin,  57  Wis.  268. 
»  McDonald  v.  Daniels,  58  Wis.  426. 
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shall  ripen  into  an  indisputable  title,  is  to  encourage  him  to 
commit  what,  in  morals  at  least,  in  many  cases  becomes  fraud 
upon,  the  original  owner.  And  the  wrong  is  still  more  gross 
and  palpable  if,  in  point  of  fact,  the  original  owner  was  not  at 
all  in  default,  and  his  land  has  been  sold  and  conveyed  in  con- 
sequence of  the  carelessness,  incompetency,  or  fraud  of  public 
officers.  Nevertheless  these  considerations  appeal  to  the  legis- 
lature rather  than  to  the  courts;. for  it  probably  cannot  be  said 
that  it  is  beyond  the  constitutional  power  of  the  legislature  to 
give  the  recorded  tax-deed  conclusive  effect  as  evidence  of  title 
after  the  lapse  of  five  years'  time,  in  any  case  where  the  ad- 
verse claimant  has  no  actual  possession.1 

Possession  of  a  vacant  tenement  is  and  must  be  purely  a 
matter  of  fiction.  Constructive  possession  is  recognized  for 
some  purposes,  because,  under  our  peculiar  forms  of  action,  it 
is  found  necessary  in  order  to  the  protection  of  the  rights  of 
the  owner  against  trespassers.  The  fiction  is  accepted,  as  all 
fictions  in  the  law  are,  for  the  sake  of  justice;  never  to  do  in- 
justice.2   But  if  one's  freehold  has  been  illegally  sold  under 


1  A,  statute  which  bars  the  remedy 
of  the  tax-purchaser  in  five  years 
from  the  recordiDg  of  his  deed  is 
constitutional,  he  being  at  liberty  to 
sue  within  that  time  whether  the 
land  is  occupied  or  not.  The  tax- 
purchaser  knows  the  effect  of  the 
deed,  and  "  what  he  must  do  to  pro- 
tect his  title  under  it,  for  all  this  is 
plainly  written  in  the  law.  .  .  . 
He  took  the  risk  of  being  able  to 
make  his  deed  effectual  under  the 
rules  prescribed  by  th,e  legislature. 
He  gets  all  he  bargained  for.  So  that 
when  the  statute  of  limitations  cuts 
him  off,  he  having,  as  he  imagined, 
been  unable  to  bring  his  suit  for 
want  of  a  party  in  adverse  possession, 
he  has,  been  deprived  of  no  right 
which  he  ever  possessed: "  Barrett 
v.  Holmes,  102  U.  S.  651. 

2Truett  v.  Justices,  20  Ga.  102; 
Low  v.  Little,  17  Johns.  346;  John'- 
son  v.  Ballou,  28  Mich.  379,  396.  In 
Taylor  v.  Miles,  5  Kan.  498,  in  which 
it  is  held  that  the  recording   of  a 


void  tax-deed  cannot  be  made  the 
date  from  which  the  statute  of 
limitations  shall  run,  Valentine,  J., 
says  (p.  515):  "First.  A  statute  of 
limitations  can  only  be  applied 
where  one  person  has  received  or 
suffered  some  injury  from  another 
person,  either  in  contract  or  tort.  It 
must  operate  to  bar  a  cause  of  action, 
for  it  seems  absurd  to  say  that  a 
cause  of  action  can  be  barred,  if  no 
cause,  of  action  has  ever  accrued. 
Second.  Every  statute  of  limitation 
must  give  the  injured  party  a  rea- 
sonable time  in  which  to  commence 
his  action,  or  the  statute  itself  is 
void,  tending  to  disturb  vested 
rights.  Third.  When  the  statute 
has  run  its  full  time,  the  effect  is  to 
leave  the  parties  in  possession  of 
just  what  they  had  before,  nothing 
more  and  nothing  less,  and  neither 
party  has  a  right  of  action  against 
the  other;  the  injured  party  has  lost 
his  remedy."  Compare  Bowman  v. 
Cockrill,  6  Kan.  811. 
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adverse  proceedings,  there  is  no  justice  in  resorting  to  a  fiction 
of  law  in  order  to  sustain  the  sale.  What  equity  could  exist 
in  such  a  case,  if  one  has  honestly  paid  all  that  was  demanded 
of  him,  or  all  that  he  has  any  reason  to  believe  he  owed  ? x 

In  the  very  worst  light  in  which  the  equities  of  the  original 
owner  may  be  viewed,  they  are  at  the  least  equal  to  those  of 
the  tax-purchaser ;  and  to  make  a  fiction  the  instrument  by 
which  he  is  to  be  debarred  of  his  rights  is  a  very  severe,  if  not 
excessive,  exercise  of  authority,  where  the  legislature  had  al- 
ready put  him  quite  sufficiently  at  disadvantage.  Rules  of 
evidence  are  subject  to  legislative  control ;  and  therefore  the 
legislature  may  make  the  tax-deed  evidence  of  title.  Eules 
of  limitation  are  also  subject  to  its  control,  and  therefore  the 
statute  may  quiet  an  open  and  public  exercise  of  a  right  which 
remains  unchallenged ;  but  a  purely  nominal  and  fictitious  ex- 
ercise of  a  right  by  means  of  the  recording  of  a  paper,  or  even 
without  that,  if  the  legislature  shall  think  proper  to  dispense 
with  it,  is  a  very  unsubstantial  basis  for  a  conclusive  muniment 
of  title  to  land.  Constructive  possession  in  any  case,  it  would 
seem,  should  be  in  the  party  having  the  legal  title;  and  this 
would  leave  questions  of  title  open  so  long  as  actual  possession 
was  had  by  no  one.2 

Claim  or  color  of  title.  ,  Peculiar  questions  arise  under  some 
statutes  regarding  the  nature  of  the  claim  under  which  posses- 

1  The  language  here  employed  is  fact  that  one  is  assessed  for  the  land, 
that  of  Agnew,  J.,  in  Brown  v.  Hays,  or  that  he  has  paid  taxes  for  a  series 
66  Pa.  St.  329,  286.  The  case  was  one  of  years  thereon,  is  sufficient  proof 
in  which  a  single  warrant  of  one  that  he  is  in  the  adverse  possession 
thousand  and  twenty-six  acres  had  of  it:  McDermott  v.  Hoff man,  70  Pa. 
been  assessed  as  "two  of  seven  hun-  St.  81,  54;  Chapman  v.  Templeton, 
dred  and  twenty-six  and  three  hun-  53  Mo.  463.  And  merely  cutting 
dred,  respectively,  and  the  owner  timber,  without  actual  possession, 
had  paid  the  assessment  on  the  cultivation,  or  inclosure,  is  not  ad- 
warrant  by  the  number.  Held,  that  verse  possession,  but  a  mere  tres- 
the  assessment  of  the  warrant  at  pass  on  the  constructive  possession 
seven  hundred  and  twenty-six  acres  of  the  owner:  Washburn  v.  Cutter, 
was  not,  by  implication,  notice  to  17Minn.361;Saffordv.  Basto,  4  Mich, 
him  that  the  three  hundred  acres  406;  Rivers  v.  Thompson,  46  Ala. 
were  assessed  separately.  385.    An  occasional  entry  on  land  to 

2 Possession  and  cultivation  of  a  cut  timber  is  not  "actual    contin- 

f ew  acres  cannot  be  constructive  pos-  uous  possession  "  under  color  of  title : 

session  of  a  whole  township:  Chand-  Yokum  v.  Fickey,  37  W.  Va.  762. 
ler  v.  Spear,  22  Vt.  388.     Neither  the 
69 
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sion  is  held.  The  Illinois  statute  of  1839  declared  the  person 
in  possession  of  land  "  under  claim  and  color  of  title,"  who 
should  continue  in  possession  for  seven  years,  and  pay  all  taxes, 
should  be  held  and  adjudged  the 'legal  owner,  "to  the  extent 
and  according  to  the  purport  of  his  or  her  paper  title."  Here 
was  a  distinct  requirement  of  a  paper  title  of  some  kind,  and 
of  one  also  that  should  give  "  color  "  of  title.  "Where  the  tax- 
deed  is  made  prima  faoie  evidence  of  title,  it  is  plain  that  it 
gives  color  of  title ;  and  the  decisions  have  been  that  the  seven 
years'  possession  under  the  circumstances  required  by  the  stat- 
ute was  sufficient  with  such  a  conveyance.1    The  same  decis- 


i  Dawley  v.  Van  Court,  21  111.  460; 
Fell  v.  Cessford,  26  111.  522,  525;  Hal- 
loway  v.  Clark,  27  111.  483;  Bride  v. 
Watt,  23  111.  507;  Webster  v.  Web- 
ster, 55  111.  325;  Wettig  v.  Bowman, 
47  111.  17;  Morrison  v.  Norman,  47  111. 
477;  Diokerson  v.  Breeden,  30  111.  279, 
325;  Hardin  v.  Crate,  60  111.  215;  Chi- 
cago v^  Middlebrook,  143  111.  265.  To 
constitute  color  of  title  it  is  sufficient 
that  the  deed  purports  to  convey 
title  and  has  been  received  in  good 
faith.  It  need  not  have  been  founded 
upon  a  valid  judgment  or  a  proper 
precept  for  sale:  Winstanlay  v 
Meacham,  58  111.  97;  Lewis  v.  Pleas- 
ants, 143  111.  271;  Taylor  v.  Hamilton, 
173  111.  392;  Lewis  v.  Barnhardt,  43 
Fed.  Rep.  854;  Lewis  v.  Barnhart, 
145  U.  S.  46.  See  Halloway  v.  Clark, 
27  111.  483,  486;  Dalton  v.  Lucas,  63 
111.  337.  A  tax-deed  subsequently 
issued  will  not  relate  back  so  as  to 
constitute  color  of  title  existing  be- 
fore the  actual  execution  of  the  deed : 
Harrell  v.  Enterprise  Savings  Bank, 
183  111.  538.  And  an  instrument 
which  merely  purports  to  contain  an 
instrument  toconvey  title  at  a  future 
time  cannot  constitute  color  of  title: 
Osterman  v.  Baldwin,  6  Wall.  116.  A 
tax-deed  made  on  a  purchase  of  land 
by  a  partnership  at  a  tax-sale  by  one 
of  the  partners  as  deputy-collector 
does  hot  constitute  color  of  title  in 
the  firm  or  either  partner:  Burns  v. 


Edwards,  163  I1L  494.  A  tax-deed 
void  for  uncertainty  because  under- 
taking to  convey  one  acre  out  of  a 
tract,  without  specifying  the  part  of 
the  tract  out  of  which  it  is  to  be 
taken,  does  not  constitute  color  of 
title:  Hanna  v.  Palmer  (111.),  61  N. 
E.  Rep.  1051.  In  Burton  v.  Perry, 
146  111.  71,  a  tax-title  based  upon  an 
affidavit  showing  that, notice  of  re- 
demption was  not  properly  given  was 
held  not  sufficient  title  to  set  in  mo- 
tion the  statute  of  limitations;  while 
in  Duck  Island  Club  v.  Rexstead. 
174"  111.  435,  it  was  held  that  the 
fact  that  the  purchaser  at  a  tax- 
sale  failed  to  comply  with  the  statui 
tory  requirements  as  to  notice  gov- 
erning the  execution  of  tax-deeds 
does  not  establish  bad  faith  or  fraud 
so  as  to  render  the  deed  unavail- 
ing as  color  of  title.  Where  the 
purchaser  goes  into  possession  and 
continues  to  hold  the  land  and  pay 
taxes  for  seven  years  he  will  be  pro- 
tected in  Illinois,  although  the  deed 
is  void  on  its  face;  and  good  faith 
will  be  presumed,  but  the  contrary 
may  be  shown:  Dalton  V.  Lucas,  63 
111.  337;  Reedy  v.  Camfield,  159  I1L 
254  As  to  payment  of  taxes  in  Illi- 
nois, under  claim  and  color  of  title, 
so  as  to  complete  the  statutory  bar, 
see  Hurlbut  v.  Bradford,  109  111.  397; 
Holbrook  v.  Gouverneur,  114  111.  623; 
Cooter  v.  Dearborn,  115  111.  509;  Smith 
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ions  hold,  however,  that  the  deed  must  be  one  that  is  not,  by 
reason  of  defects  or  of  its  recitals,  void  on  its  face.1  On  the 
other  hand  it  is  held  in  many  states  that  an  instrument  void 
on  its  face  for  certain  reasons  may  nevertheless  be  good  as 
color  of  title  on  which  to  found  a  claim  of  title  by  adverse 
possession.2     In  Iowa  the  statutes  protect  the  occupant  who 


v.  Prall,  133  111.  308;  Grant  v.  Joliet, 
L  &  E.  R.  Co.,  128  III  386;  Robbins 
v.  Moore,  129  111.  30;  Timmons  v. 
Kid  well,  138  111.  13,  149  III.  507;  Chi- 
cago v.  Middlebrooke,  143  111.  265; 
Burtonlv.  Perry,  146 I1L  71;  St.  Louis, 
I  &  E.  R  Co.  v.  Warfel,  163  111.  641; 
Donaline  v.  Illinois  Cent.  R  Co.,  165 
111.  640;  Neiderer  v.  Bell,  174  111.  325. 
"  What  is  meant  by  color  of  title  f  It 
may  be  defined  to  be  a  writing,  upon 
its  face  professing  to  pass  title,  but 
which  does  not  do  it,  either  from 
want  of  title  in  the  person  making, 
it,  or  from  the  defective  conveyance 
that  is  used  —  a  title  that  is  imper- 
fect, but  not  so  obviously  that  it 
wouldibe  apparent  to  one  not  skilled 
in  the  law;"  per  Lumpkin,  J.,  in 
Beverly  v.  Burke,  9  Ga.  440,  443. 
Color  of  title  is  that  which  in  appear- 
ance is  title,  but  which  in  reality  is 
no  title.  No  exclusive  importance  is 
to  be  attached  to  the  invalidity  of  a 
colorable  or  apparent  title,  if  the 
entry  or  claim  has  been  made  in 
good  faith:  Wright  v.  .Mattison,  18 
How.  50;  Beaver  v.  Taylor,  1  Walt 
637.  It  is  immaterial,  in  West  Vir- 
ginia, whether  the  paper  title  of  a 
plaintiff  in  ejectment  is  good  or  not, 
when  he  has  proved  adverse  posses- 
sion and  payment  of  taxes  for  ten 
years,  for  this  gives  a  perfect  title 
under  the  state  statute  of  limita- 
tions: Hackett  v.  Marmet  County,  52 
Fed.  Rep.  268,  3  C.  C.  A.  76. 

!See,  besides  the  Illinois  cases 
above  referred  to,  Keefe  v.  Bramhajl, 
3  Mackey  551;  Cain  v.  Hunt,  41  Ind. 
466;  Shoat  v.  Walker,  6  Kan.  65; 
Carithers  v.  Weaver,   7    Kan.   110; 


Sapp  v.  Morrill,  8  Kan.  677;  Wofford 
v.  McKinna,  23  Tex.  36;  Kilpatrick 
v.  Sisneras,  23  Tex.  114.  A  tax-deed 
which  does  not  show  that  the  land 
it  purports  to  convey  was  sold  for  de- 
linquent taxes  is  void  on  its  face; 
and  where  the  holder  of  such  a  deed 
has  not  been  in  actual  possession  of 
the  property,  the  statute  of  limita- 
tions will  not  run  so  as  to  bar  the 
right  to  bring  an  action  in  two  years 
to  have  the  deed  declared  void:  Hub- 
bard v.  Johnson,  9  Kan.  632. 

2  Deputron  v.  Young,  134  TJ.  S.  241; 
Cawley  v.  Monson,  10  Biss.  182;  Bart- 
lett  v.  Ambrose,  78  Fed.  Rep.  839; 
Stovall  v.  Fowler,  72  Ala.  77;  Taylor 
v.  Corley,  113  Ala.  580;  Wilson  v.  At- 
kinson, 77  Cal.  485;  Bennet  v.  North 
Colorado  Springs  Land,  etc.  Co.,  23 
Colo.  470;  Chicago,  R  L  etc.  R  Co. 
v.  Alfree,  64  Iowa  500;  Ricker  v.  But- 
ler, 45  Minn.  545;  Hamilton  v.  Bog- 
gess.  63  Mo.  233;  Wilson  v.  Purl,  133 
Mo.  367;  Gatling  v.  Lane,  17  Neb.  77. 
80;  Lantry  v.  Parker,  37  Neb.  353; 
Stevens  v.  Johnson,  55  N.  H.  405; 
Power  v.  Kitching  (N.'D.),  86  N.  W. 
Rep.  737;  Smith  v.  Shattuck,  12  Or.. 
362;  Parker  v.  Vinson,  11  S.  D.  381; 
Stokes  v.  Allen  (S.  D.),  89  N.  W.  Rep. 
1023;  Ward  v.  Huggins,  7  Wash.  617; 
Bryant  v.  Groves,  42  W.  Va.  10;  Ed- 
garton's  Adm'r  v.  Bird,  6  Wis.  527; 
Sprecher  v.  Wakeley,  11  Wis.  432; 
Lindsay  v.  Fay,  25  Wis.  460;  Oconto 
County  v.  Jerrard,  46  Wis.  317:  Mc- 
Millan v.  Wehle,  55  Wis.  685.  See 
Cutler  v.  Hurlbut,  29  Wis.  152;  North 
v.  Hammer,  34  Wis.  432.  It  was  held 
in  De  Foresta  v.  Gast,  20  Colo.  307, 
that  a  tax-deed  regularly  executed 
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has  been  in  possession  under  "  claim  "  of  title  for  the  requisite 
period,  and  this  may  be  with  or  without  a  deed  or  other  docu- 
mentary evidence  giving  color  of  right  to  the"  claim.1  And 
probably  in  any  state  a  tax-deed  based  upon  an  actual  sale, 
and  not  void  upon  its  face,  would  be  held  sufficient  color  of 
right  for  the  purposes  of  the  statute.2  . 


gives  color  of  title,  though  a  person 
of  legal  learning  and  experience  may, 
by  a  critical  examination,  discover 
fatal  defects  in  the  instrument.  That 
defendant's  attention  was  called  to 
defects  in  a  tax-deed  under  which 
he  claimed  as  color  of  title  does  not 
destroy  its  effect  as  color  of  title: 
White  v.  Forris,  134  Ala.  461.  A  per- 
son claiming  under  a  Void  tax-deed 
has  no  color  of  title  until  after  the 
delivery  of  the  deed  to  the  recorder 
to  be  recorded:  Nye  v.  Alfter,  127 
Mo.  529. 

i  Hamilton  v.  .Wright,  30  Iowa  480. 
And  see  Taylor  v.  Buckner,  2  A-.  K. 
Marsh.  18;  McCall  v.  Neeley,  3  Watts' 
69,  72. 

2  See  Moore  v.  Brown,"ll  How.  414; 
Pillow  v.  Roberts,  13  How.  472; 
Moore  v.  Brown,  4  McLean  211; 
Todd  v.  Kauffman,  19  D.  C.  304;  Dil- 
lingham v.  Brown,  38  Ala.  311;  Rives 
v.  Thompson,  43  Ala.  633,  641;  Ladd 
v.  Dubroca,  61  Ala.  25;  Stovall  v. 
Fowler,  72  Ala.  77;  Cofer  v.  Brooks, 
20  Ark.  542;  Pleasants  v.  Scott,  21 
Ark.  370,  374;  Stubblefield  v.  Borders, 
92  111.  279;  King  v.  Harrington,  18 
Mich.  213;  Wheeler  v.  Merriman,  30 
Minn.  372;  Chapman  v.  Templeton, 
53  Mo.  463;  Smith  v.  Johnson,  107 
Mo.  494;  Flannagan  v.  Guinmet,  10 
Grat.  421.  Where  land  was  sold  for 
taxes  in  a  certain  county,  a  deed  de- 
livered by  the  proper  officer  of  such 
county  was  not  absolutely  void,  but 
was  an  assurance  or  color  of  title, 
though  at  the  time  of  delivery  the 
land  had  become  part  of  another 
county:  Hubbard  v.  Godfrey,  100 
Tenn.    150.    A    defective    tax-deed 


may  be  introduced  to  show  color  of 
* title  on  which  to  base  a  claim  of  ad- 
verse possession:  Reusensv.  Lawson, 
91  Va.  226;  Lennig's  Ex'rs  v.  White 
(Va.),  20  Si  E  Rep.  831.  Deed  not 
properly  witnessed  or  recorded  held 
admissible  as  color  of  title:  Keech  v. 
Enriquez,  28  Fla.  597.  In  Alabama 
a  tax-deed  not  signed  or  acknowl- 
edged as  required  by  law  gives  the 
grantee  color  of  title,  and  will  give 
him  possession  of  the  whole  tract  on 
his  taking  general  possession  of  a 
part:  Reddick  v.  Long,  124  Ala.  260. 
But  in  that  state  a  tax-deed  made  by 
the  probate  judge  to  one  who  was 
neither  the  original  purchaser  at  the 
tax-sale  nor  the  assignee  .of  the  cer- 
tificate of  purchase  does  not  consti- 
tute color  of  title  for  adverse  posses- 
sion: Childress  v.  Calloway,  76  Ala. 
128;  Alexander  v.  Savage,  90  Ala.  383. 
An  agent  who,  by  his  principal's  di- 
rection, took  the  'title  to  land  in  his 
own  name  in  settlement  of  a  claim 
due  such  principal,  has  not  such 
"  color  of  title "  that  payment  of 
taxes  for  five  successive  years  will 
make  him  the  owner  by  virtue  of  the 
Colorado  statute:  Warren  v.  Adams, 
19  Colo.  515.  A  tax-deed  not  authenti- 
cated by  the  seal  of  the  county  as 
required  by  statute  is  not  color  of 
title:  Sutton  v.  Stone,  4  Neb.  319. 
The  same  is  true  of  ,one  whose  de- 
scription is  void  for  indefiniteness: 
Humphries  v.  Huffman,  33  Ohio  St 
395.  But  a  tax-deed  accompanied  by 
possession  may  give  color  of  title, 
although  the  description  of  the  land 
is  imperfect:  Smith  v.  Shattuck,  13 
Or.  36a    Deed  held  to  be  color  of 
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Obligations  of  contract  —  Vested  rights.  The  statute  of  limit- 
ations when  a  tax-sale  is  made  does  not  make  part  of  the  con- 
tract of  sale,  and  that  statute  may  be  repealed  and  one  extend- 
ing the  time  against  the  purchaser's  interest  may  be  enacted 
without  violating  the  constitution.1  It  is  also  a  principle  of 
law  that  where  the  statute  of  limitations  has  run  in  favor  of 
any  party  this  perfects  his  right  and  he  may  make  it  the  ground 
of  affirmative  proceedings  thereafter.  This  principle  applies 
in  favor  of  the  tax-title,  and  dispenses  with  any  necessity  for 
proof  of  the  proceedings  when  the  title  is  brought  in  question 
subsequently,  and  precludes  attack  upon  it.2 


title  as  to  all  land  described  therein, 
so  as  to  make  possession  —  which  was 
accompanied  by  payment  of  taxes — 
adverse  as  to  heirs  claiming  as  co- 
tenants  in  common:  Van  Gunden 
v.  Virginia  Coal,  etc.  Co.,  52  Fed. 
Rep.  838,  3  C.  C.  A.  294,  8  U.  S.  A  pp. 
229.  A  purchaser  of  land  at  a  tax- 
sale  in  Vermont  acquires  no  title  or 
color  of  title  unless  the  sale  is  fol- 
lowed by  a 'deed  from  the  collector: 
Davenport  v.  Newton,  71  Vt.  11,  citing 
Langdon  v.  Templeton,  66  Vt.  173. 

i  Keith  v.  Keith,  26  Kan.  26.  But 
in  the  absence  of  any  provision  sav- 
ing rights  of  action  already  accrued, 
or  words  to  give  it  retrospective  ef- 
fect, a  statute  passed  in  1872  will  not 
bar  an  action  brought  in  1875  on  a 
sale  made  in  1869,  although  only  five 
years  from  the  date  of  sale  are  al- 
lowed in  which  to  sue:  Dale  v.  Fris- 
bie,  59  Ind.  530. 

2  Morton  v.  Sharkey,  McCahon  113; 
Martin  v.  Martin,  35  Ala.  560; 
Couch  v.  McKee,  1  Eng.  (Ark.)  484, 
495;  Bradford  v.  Shine,  13  Fla.  393; 


Hinchman  v.  Whetstone,  23  111.  185; 
Chiles  v.  Davis,  58  111.  411;  Stipp  v. 
Brown,  2  Ind.  649;  McKinney  v. 
Springer,  8  Blackf.  506;  Thompson 
v.  Caldwell,  3  Litt.  137;  Lewis  v. 
Webb,  3  Me.  326;  Atkinson  v.  Dun- 
lap,  50  Me.  Ill ;  Holden  v.  James,  11 
Mass.  396;  Wright  v.  Oakley,  5  Met. 
400;  Davis  v.  Minor,  1  How.  (Miss.) 
183;  Taylor  v.  Courtnay,  15  Neb. 
190;  Woart  v.  Win'nick,  3  N.  H.  473; 
Moore  v.  Luce,  29  Pa.  St.  260;  Gird- 
ner  v.  Stephens,  1  Heisk.  280;  Briggs 
v.  Hubbard,  19  Vt.  86;  Wires  v.  Farr, 
25  Vt.  41 ;  Sprecher  v.  Wakeley,  11 
Wis.  432;  Knox  v.  Cleveland,  13  Wis. 
245,  249;  Pleasants  v.  Rohrer,  17  Wis. 
557;  Lawrence  v.  Kenney,  32  Wis. 
281.  It  was,  however,  held  in  Kipp 
v.  Johnson,  31  Minn.  360,  that  upon 
the  repeal  of  a  statute  requiring  that 
proceedings  to  test  the  validity  of  a 
tax-title  be  brought  within  three 
years,  actions  may  be  brought  in 
cases  in  which  the  time  had  fully 
run  before  the  repeal. 


CHAPTEK  XVIII. 

TAXATION  OF  BUSINESS  AND  PRIVILEGES. 

The  general  right.  It  has  been  seen  that  the  sovereignty- 
may,  in  the  discretion  of  its  legislature,  levy  a  tax  on  every 
species  of  property  within  its  jurisdiction,  or,  on  the  other 
hand,  that  it  may  select  any  particular  species  of  property,' 
and  tax  that  only,  if  in  the  opinion  of  the  legislature  that 
course  will  be  wiser.  And  what  is  true  of  property  is  true  of 
privileges  and  occupations  also;  the  state  may  tax  all,  or  it 
may  select  for  taxation  certain  classes  and  leave  the  others  un- 
taxed. Considerations  of  general  policy  determine  what  the 
selection  shall  be  in  such  cases,  and  there  is  no.  restriction  on 
the  power  of  choice  unless  one  is  imposed  by  constitution.1  In 
.another  chapter  it  has  been  shown  that  constitutional  pro- 
visions requiring  the  taxation  of  property  by  value  have  no 
application  to  the  taxation  of  other  subjects,  and  do  not,  there- 
fore, by  implication,  forbid  the  question  now  under  consider- 
ation.2 

Federal  taxation.  The  government  of  the  United  States 
has  general  power  to  levy  taxes  on  all  the  subjects  of  taxation 
within  the  several  states  and  territories  arid  in  the  District'  of 
Columbia.3    The  exceptions  to  this  general  power  have  been 

i  Phoenix  Carpet  Co.  v.  State,  114  &See  oh.  VI;  Rohr  v.  Gray,  80  Md. 

Ala.  143;  Union  Trust  Co.  v.  Wayne  274. 

Circuit  Judge,  125  Mich.  487;  State  v.  'See  ante,  pp.  178-180;  Loughbor- 
,Smithson,  106  Mo.  149;  St.  Louis  v.  ough  v.  Blake,  5  Wheat.  317.  The 
McCann,  157  Mo.  301;  Gelsthorpe  v.  tax  authorised  by  the  act  of  eon- 
Furnell,  20  Mont.  299;  Butler's  Ap-  gress  of  June  13,  1898,  upon  each 
peal,  73  Pa.  St.  448,  451,  citing  Du-  sale  ©f  products  by  an  exchange  or 
rach's  Appeal,  62  Pa.  St.  491.  See  board  of  trade  is  not  a  tax  upon  the 
Rowe  v.  Mc Williams,  52  Ga.  251;  business  itself  which  is  so  trans- 
Decker  v.  McGowan,  59  Ga.  805.  It  acted,  but  is  a  duty  upon  the  facili- 
is  a  well-known  attribute  of  sover-  ties  made  use  of  and  actually  em- 
eign  power  to  tax  any  occupation  plpyed  in  the  transaction  of  business, 
for  the  purpose  of  raising  revenue,  and  apart  from  the  business  itself: 
and  such  tax  may  be  laid  and  col-  Nicol  v.  Ames,  173  U.  S.  509. 
lected  in  the  form  of  a  license  fee: 
Price  v.  People,  193  111.  114. 


OH.  XVIII.J        TAXATION    OF   BUSINESS    AND   PRIVILEGES.  1095 

mentioned  in  preceding  pages 1  and  need  not  be  repeated.  Bat , 
although  it  has  this  general  power,  its  exercise  is  commonly 
limited  to  comparatively  few  subjects,  and  the  government 
revenues  are  collected  in  the  main  from  taxes  levied  in  various 
forms  upon  business. 

Customs  duties  are  levied  by  the  United  States  exclusively, 
but  internal  taxes  on  business  may  be  laid  by  the  states  as  well 
as  by  the  general,  government;  and  what  is  said  in  this  chap- 
ter is  applicable  to  taxation  by  both,  where  the  contrary  is  not 
indicated. 

The  methods  in  which  business  shall  be  taxed  are  also  in 
the  legislative  discretion.2  The  taxes  which  are  most  custom- 
ary are:  1.  On  the  privilege  of  carrying  on  the  businessv  2.  On 
the  amount  of  business  done.  3.  On  the  gross  profits  of  the 
business.  4.  On  the  net  profits  or  profits  divided.  But  the  tax 
may  be  measured  by  other  standards  prescribed  for  the  pur- 
pose as  well  as  by  these.3 

It  has  been  seen  that  it  is  no  conclusive  objection  to  any 
such  tax  that  it  duplicates  the  burden  to  the  person  who  pays 
it.  To  tax  a  merchant  upon  his  stock  as  property,  and  also 
upon  his  gross  sales,  may  seem  burdensome,  but  it  is  not  un- 
constitutional when  the  people  have  not  seen  fit  expressly  to 
forbid  it.4  The  two  taxes  are  not  identical,  and  though  it 
may  operate  unjustly  in  individual  cases  to  impose  both,  such 
will  not  be  a  necessary  result ;  and  it  is  always  to  be  presumed 
that  all  the  burdens  of  taxation  have  been  distributed  by  the 

1  Seech.  III.  tax:  Capital  City  Water  Co.  v. 
2McHenry  v.  Alford,  168  U.  S.  651.  Board  of  Eevenue,  117  Ala  303.  How 
3  A  requirement  that  foreign  in-  gross  profits  of  agent's  or  intermedi- 
surance  companies  pay  into  the  state  ary's  business  of  borrowing  and  loan- 
treasury  a  certain  percentage  of  ing  money  are  ascertained,  see  New 
their  gross  receipts  as  a  condition  of  Orleans  v.  Comptoir  National,  104 
doing  business  in  the  state  partakes  La.  214 

of  the   nature    of  the   first  two  of  4  See  Washington  v.  State,  13  Ark. 

these  methods,  and  the  tax  need  not  752;  Straub  v.  Gordon,  27  Ark.  625; 

be  uniform  upon  all  engaged  in  the  Carson  v.  Forsyth,  94  Ga.  617;  Ger- 

•  business     of     insurance:     Scottish  man  Nat.  Ins.  Co.  v.  Louisville (Ky.), 

Union,  etc.  Ins.  Co.  v.  Herriott,  109  54  S.  W.  Rep.  732;  Aurora  v.  McGan- 

Iowa  606.    A  statute  levying  a  tax  non,  138  Mo.  38;  Springfield  v.  Smith, 

on   the   gross    receipts  of  specified  138  Mo.  645;  State  v.  Foster,  22  R.  I. 

enterprises  after  deducting  the  ex-  163;  Mabry  v.  Tarver,  1  Humph.  94; 

penses  of  carrying  on  the  business  Ogden  City  v.  Crossman,  17  Utah  66; 

is  a    provision   for   an   occupation  Lewellen  v.  Lockharts,  21  Grat.  570. 
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legislature  with  due  regard  to  equality  in  the  final  results  of 
collection.  A  tax,  therefore,  which  at  'first  blush  appears  to 
be  invidious  and  partial  may  nevertheless  in  its  ultimate  re- 
sults prove  to  be  as  just  and  equal  as  any. 

Taxes  on  privileges.  The  following  of  one  of  the  ordinary 
employments  of  life  is  not  to  be  regarded  as  a  privilege  unless 
expressly  made  so  by  statute;  and  authority  conferred  by  a 
municipal  charter  to  tax  privileges  could  not,  therefore,  with- 
out further  designation,  be  held  to  embrace  such  employments.1 
And  when  employments  are  expressly  permitted  to  be  taxed 
as  privileges,  the  burden  is  usually  restricted  to  those  which  in 
some  particular  are  exceptional,  either  because  they  are  thought 
to  be  specially  profitable,  or  because  they  require  special  regu- 
lations, or  because  the  privilege  is  in  the  nature  of  a  franchise, 
or  because  they  supply  a  general  demand,  so  that  the  burden 
imposed  will  be  generally  distributed.  But  no  employment  is 
.  absolutely  exempt  from  the  liability  to  be  taxed.2    The  neces- 


lSee  Columbia  v.  Guest,  3  Head 
413;  Charleston  v..  Oliver,  16  S.  C. 
47.  It  was  held  in  Chicago  v.  Col- 
lins, 175  111.  445,  that  as  the'  use  of 
the  public  streets  is  a  right  and  not 
a  privilege  or  an  occupation,  a  city 
has  not  power  to  pass  an  ordinance 
imposing  a  tax  by  way  of  license 
upon  bicycles  and  other  wheeled  ve- 
hicles. In  Robertson  v.  Common- 
wealth, 101  Ky.  285,  it  was  decided 
that  a  statute  requiring  the  payment 
of  a  license  tax  by  any  person  resid- 
ing upon  a  boat  on  a  navigable  river 
"  for  any  purpose  whatever  "  is  not 
unconstitutional  as  depriving  the 
citizen  of  the  privilege  of  living 
where  he  chooses;  for  the  right  to 
occupy  the  highway  rests  on  the 
will  of  the  state. 

2  The  legislature  has  general  power 
to  tax  occupancies,  and  to  authorize 
municipalities  to  do  so:  Davis  v. 
Petrinovich,  113  Ala.  654;  Kentz  v. 
Mobile,  120  Ala.  623;  San  Jose  v.  Rail- 
way Co., ,53  Cal.  475;  Atlanta  Nat.  B. 
&  L.  Assoc,  v.  Stewart,  109  Ga.  80; 
Price  v.  People,  193  111.  114;  St.  Louis 


v.  McCann,  157  Mo.  301;  State  v.  Ben- 
nett, 19  Neb.  191;  Columbus  v.  Hart- 
ford Ins.  Co.,  25  Neb.  83;  Magneau  v. 
Fremont,  30  Neb.  843;  York  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  56  Neb.  572; 
Ex  parte  Siebenhauer,  14  Nev.  365; 
Winston  v.  Taylor,  99  N.  C.  210; 
State  v.  Foster,  22  R.  1. 163;  Albrecht 
v.  State,  8  Tex.  App.  216.  The  pro- 
vision of  the  Illinois  constitution  au- 
thorizing the  taxation  of  certain  oc- 
cupations specifically  enumerated 
does  not  limit  the  taxing-power  to 
those  particular  occupations,  that 
implication  being  expressly  forbid- 
den by  the  constitution  itself:  Price 
v.  People,  supra.  A  constitutional 
provision  that  license  taxes  may  be 
imposed  only  on  occupations  which 
cannot  be  reached  by  the  ad  valorem 
system  is  not  contravened  by  a  stat- 
ute imposing  a  license-tax  on  resi- 
dents of  the  state  for  the  privilege 
of  fishing  in  the  waters  of  the  state: 
Morgan  v.  Commonwealth,  98  Va. 
812.  Or  by  an  ordinance  imposing  a 
license-tax  upon  publishers  of  news- 
papers:   Norfolk  v.   Norfolk  Land- 


OH.  XTIII.J        TAXATION    OF   BUSINESS    AND   PRIVILEGES. 


1097 


sities  of  the  government  may  require  that  the  lowest  employ- 
ment as  well  as  the  most  lucrative  shall  contribute  to  its  sup- 
port, and  if  any  is  exempted  motives  of  policy  will  govern  the 
discrimination.1 

When  the  tax  takes  the  form  of  a  tax  on  the  privilege  of  fol- 
lowing an  employment,  convenience  in  collection  will  commonly 
dictate  the  requirement  of  a  license,  and  the  person  taxed  will 
be  compelled  to  pay  the  tax  as  a  condition  to  the  right  to  carry 
on  the  business  at  all.2  In  such  a  case  the  business  carried  on 
without  a  license  will  be  illegal,  and  no  recovery  can  be  had 
upon  contracts  made  in  the  course  of  it.3    This  distinguishes 


mark  Pub.  Co.,  95  Va.  564.  Under 
the  Arkansas  constitution  no  tax 
can  be  imposed  upon  callings  and 
pursuits  for  the  purpose  of  raising 
a  state  revenue:  Hynes  v.  Briggs,  41 
Fed.  Rep.  468. 

'Where  occupations  shall  be  taxed, 
and  how  they  shall  be  classified,  are 
questions  to  be  determined  by  the 
general  assembly:  Atlanta  Nat.  B.  & 
L.  Assoc,  v.  Stewart,  109  Ga.  80.  A 
constitutional  provision  prohibiting 
the  legislature  from  levying  taxes 
upon  the  inhabitants  of  municipali- 
ties for  municipal  purposes  applies 
only  to  taxation  proper,  and  not  to 
license-taxes:  State  v.  Camp  Sing,  18 
Mont.  128.  The  provision  of  the  Cali- 
fornia constitution  that  the  legisla- 
ture shall  not  have  power  to  impose 
taxes,  but  may  by  general  laws  vest 
in  the  corporate  municipal  author- 
ities the  power  to  assess  and  collect 
taxes  for  such  purposes,  does  not  pre- 
clude a  statute  forbidding  boards  of 
supervisors  from  imposing  a  license- 
tax  as  a  revenue  measure:  Ex  parte 
Pflrrman  (Cal.),  66  Pac.  Rep.  204. 

2  License  Tax  Cases,  5  Wall.  462; 
State  v.  Irvin,^26  N.  C.  989. ,  License 
taxes  are  in  effect  assessed  by  the 
statute,  and  become  due  and  collect- 
ible as  soon  as  the  person  assumes 
to  exercise  as  a  business  the  profes- 
sion, trade,  or  occupation  upon  which 
the  tax  is  imposed:  Worth  v.  Wright, 


122  N.  C.  335.  Where  a  privilege 
tax  is  payable  before  the  business  is 
begun,  no  formal  assessment  is  re- 
quired: Texas  Banking,  etc.  Co.  v. 
State,  42  Tex.  636;  Blessing  v.  Gal- 
veston, 42  Tex.  641.  It  was  held  in 
State  v.  Aitkin  (Neb.),  85  N.  W.  Rep. 
395,  citing  State  v.  Bennett,  19  Neb. 
191,  that  the  payment  of  an  occupa- 
tion-tax cannot  be  made  a  condition 
precedent  to  obtaining  a  license  to 
conduct  the  business  sought  to  be 
taxed;  and  the  same  case,  citing 
State  v.  Wilcox,  17  Neb.  219,  holds 
that  where  a  tax  is  collected  as  a 
condition  of  obtaining  a  license,  it  is 
license  money  and  not  a  tax  within 
the  meaning  of  the  Nebraska  consti- 
tution. 

3  See  Page  v.  State,  11  Ala.  849; 
Alexander  v.  O'Donnell,  12  Kan.  608; 
Anding  v.  Levy,  57  Miss.  51 ;  Decell 
v.  Lewenthal,  57  Miss.  331;  Sneed  v. 
Assurance  Co.,  72  Miss.  51;  Crum  v. 
Shoe  Co.,  72  Miss.  458;  Sup  Mut.  Ins. 
Co.  v.  Searles,  73  Miss.  62;  American 
F.  Ins.  Co.  v.  First  Nat.  Bank,  73  Miss. 
469;  Cunningham,  etc.  Co.  v.  At- 
lanta Nat.  etc.  Assoc.,' 73  Miss.  516: 
Doran  v.  Phillips,  47  Mich.  228;  Ban- 
croft v.  Davis,  21  Vt.  456.  An  unli- 
censed attorney  cannot  recover  for 
prof essional  i  services  in  a  court  of 
record,  even  though  such  services 
were  rendered  under  a  contract 
therefor:    Sellers  v.  Phillips,  37  111. 
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such  a  case  from  one  of  neglect  to  pay  taxes  in  general ;  for 
except  where  payment  is  thus  made  a  condition  to  the  right  to 
transact  business,  a  default  therein  cannot  affect  the  validity 
of  business  transactions.1  But  license  and  tax  do  not  neces- 
sarily go  together;  a  license  may  be  required  when  no  tax 
is  imposed,  and  an  unconditional  license  does  not  exempt  the 
licensee  from  being  taxed  upon  the  privilege  it  gives  him.  In 
this  particular  all  valuable  privileges  stand  upon  the  same 
footing;  they  are  all  liable  to  taxation  at  the  will  of  the  state, 
unless  the  state  has  bargained  to  exempt  them.  As  is  said  in 
one  case,  "there  is  a  clear  distinction  recognized  between  a 
license  granted  or  required  as  a  condition  precedent,  before  a 
certain  thing  can  be  done,  and  a  tax  assessed  on  the  business 
which  that  license  may  authorize  one  to  engage  in.  A  license 
is  a  right  granted  by  some  competent  authority  to.  do  an  act 
which,  without  such  authority,  would  be  illegal.  A  tax  is  a 
rate  or  sum  of  money  assessed  upon  the  person,  property,  etc., 
of  the  citizen." 2  The  privilege  obtained  by  the  license  may 
therefore  be  taxed  in  consideration  of  the  property  value  it 


App.  74.  An  entire,  joint,  and  sev- 
eral contract  with  a  firm  of  lawyers 
one  of  whom  has  not  paid  his  privi- 
lege-tax is  void:  Mclver  v.  Clarke,  69 
Miss.  408.  A  statutory  provision 
that  when  any  person  required  to 
pay  a  privilege-tax  has  failed  to  do 
so,  he  may  pay  the  amount  unpaid 
for  the  three  years  next  preceding 
the  act,  and  shall  then  be  relieved 
from  the  penalties  for  such  non-pay- 
ment on  contracts  made  by  him,  does 
not  apply  to  persons  in  default  for 
more  than  three  years:  Mclver  v. 
Clarke,  71  Miss.  444.  Under  a  stat- 
ute avoiding  all  contracts  relating 
to  the  business  of  one  who  has  not 
paid  his  tax,  a  trust  deed  from  the 
vendee  of  the  delinquent  to  a  third 
person  to  secure  purchase  price  is 
valid  as  between  the  trustee  and  the 
purchaser's  creditor:  Crum  v.  'Car- 
rington,  72  Miss.  458.  It  is  held  in 
Nevada  that  unless  the  statute  ex- 
pressly vitiates  contracts  of  sale 
made  by  persons  failing  to  pay  a 


license-tax,  such  person  can  recover 
for  goods  sold  without  license:  Man- 
dlebaum  v.  Gregovitch,  17  Nev.  87. 

1  Lamed  v.  Andrews,  106  Miss.  435, 
citing  Smith  v.  Mawhood,  14  M.  & 
W.  452. 

2  Trippe,  X,  in  Home  Ins.  Co.  v. 
Augusta,  50  Ga.  537.  And  see  An- 
niston  v.  Southern R.  Co., 112  Ala.  557; 
Savannah  v.  Charlton,  36  Ga.  460; 
Burch  v.  Savannah,  42  Ga.  596;  Reed 
v.  Beall,  42  Miss.  472;  Drexel  v.  Com- 
monwealth, 46  Pa.  St.  31;  Robinson 
v.  Mayor,  1  Humph.  156;  Ould  v. 
Richmond,  23  Grat.  464.  A  license 
is  a  tax,  but  it  is  a  tax  on  callings 
and  occupations,  and  not  on  prop- 
erty. License  taxation  is  governed 
by  rules  entirely  different  from  those 
which  control  property  taxation: 
State  v.  Citizens'  Bank,  52  La.  An. 
1086.  A  license  is  not  a  tax  on  prop- 
erty, and,  therefore,  is  not  affected 
by  statutory  provisions  for  ascertain- 
ing the  value  for  purposes  of  taxa- 
tion: Florida  Cent.  &  P.   R,  Co.   v. 
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possesses,1  and  this  not  only  by  the  state  directly,  but  by  the 
county  and  town  also,  if  proper  authority  has  been  conferred 
upon  them  for  the  purpose ; 2  but  where  one  is  licensed  by  the 
state  to  carry  on  any  particular  business  he  cannot,  without 
legislation  expressly  permitting  it,  be  compelled  by  a  county, 
city,  or  town  to  take  out  a  further  license  as  a  condition  of 
doing  business  in  such  municipality.3 


Columbia,  54  S.  C.  266.  As  to  the 
nature  of  licenses  as  taxes,  see  Lucas 
v.  Lottery  Com'rs,  11  Gill  &  J.  190. 

1  See  authorities  cited  in  last  note. 
Also  Coulson  v.  Harris,  43  Miss.  738, 
in  which  a  license  for  which  a  large 
sum  was  paid  was  held  taxable  as 
property.  Also  Drysdale  v.  Pradat, 
45  Miss.  445. 

2  A  town  can  impose  no  taxes  ex- 
cept as  authorized  by  its  charter: 
Winston  v.  Taylor,  99  N.  C.  210;  and 
see  ante,  pp.  465-467,  588. 

8  Phoenix  Carpet  Co.  v.  State,  118 
Ala.  143;  Floyd  v.  Eatonton,  14  Ga. 
354;  Cuthbert  v.  Conly,  32  Ga.  211; 
Savannah  v.  Charlton,  36  Ga.  460; 
Burch  v.  Savannah,  43  Ga.  596;  Or- 
dinary v.  Retailers  of  Liquors,  42 
Ga.  325;  Home  Ins.  Co.  v.  Augusta, 
50  Ga.  530;  Augusta  v.  Central  E., 
78  Ga.  119;  Hannibal  v.  Guyott,  18 
Mo.  515;  Dunham  v.  Rochester,  5 
Cow.  462;  Robinson  v.  Franklin,  1 
Humph.  156;  Napier  v.  Hodges,  31 
Tex.  287;  Ould  v.  Richmond,  23  Grat. 
464.  So  a  town  cannot  defeat  a 
county  license  by  requiring  a  town 
license  in  addition:  Dunham  v. 
Rochester,  supra;  Rome  v.  Augusta, 
5  Ga.  447.  And  where  the  general 
law  provided  that  every  drummer 
who  sold  goods  must  obtain  a  state 
license,  and  that  no  county  should 
tax  him  on  his  sales,  it  was  held  that 
this  excluded  a  further  license  by 
the  town:  Latta  v.  Williams,  87 
N.  C.  126.  A  general  statute  pro- 
viding for  licensing  peddlers,  and 
that,  on  payment  of  Che  fee,  one  may 
peddle  in  the  territory  for  which  the 


license  is  obtained,  suspends  the 
power  conferred  on  cities  by  an 
earlier  statute  to  make  ordinances 
relative  to  licensing  peddlers  not 
repugnant  to  the  laws  of  the  state: 
State  v.  Angelo  (N.  H.),  51  Atl.  Rep. 
905.  A  statute  providing  that  ex- 
press companies  shall  pay  a  privilege- 
tax  to  the  state,  and  that  no  com- 
pany which  has  paid  such  a  tax  shall 
be  liable  to  pay  any  other  tax  in  the 
state,  precludes  a  city  from  levying 
a  license  tax  on  an  express  company: 
Douglass  v.  Anniston,  104  Ala.  291. 
Where  the  general  statute  exempted 
foreign  express  companies  from  local 
taxation,  they  paying  a  privilege-tax 
to  the  state,  a  city  charter  authoriz- 
ing a  license-tax  upon  "  each  express 
company"  did  not  authorize  a  licenser 
tax  upon  foreign  express  companies: 
Adams  Express  Co.  v.  Lexington,  83 
Ky.  657.  A  provision  in  a  city  char- 
ter that  the  city's  taxes  should' "  be 
apportioned  in  the  same  manner  as 
the  state  tax"  would  preclude  its 
discriminating  against  an  occupa- 
tion in  a  degree  beyond  that  made 
against  that  occupation  by  the  state: 
Marshall  v.  Snediker,  25  Tex.  460. 
But  most  of  the  cases  cited  above 
recognize  the. right  of  the  state  to 
give  to  the  municipalities  the  au- 
thority to  tax  occupations  licensed 
by  the  state.  See,  also,  Wiggins  v. 
Chicago,  68  111.  372;  Ex  parte  Sieben- 
hauer,  14  Nev.  365.  And  where  the 
state  law  permits  it,  or  where  at  the 
time  of  granting  the  state  or  county 
license  a  valid  city  ordinance  re- 
quired a  city  license,  it  may  be  ex- 
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It  is  generally  held  that  occupation  taxes  must  be  uniform 
upon  the  same  class  of  subjects.1  It  is  also  held  that  license 
laws  cannot  be  extended  by  construction,  that  omissions  can- 
not be  supplied  by  the  courts,  and  that  no  license-tax  can  be 
exacted  which  is  not  imposed  by  the  words  of  the  statute  or 
ordinance.2 


acted.  See  Lutz  v.  Crawfordsville, 
109  Ind.  466;  Independence  v.  No- 
land,  21  Mo.  394;  Napier  v.  Hodges, 
31  Tex.  287.  The  fact  that  a  person 
has  a  peddler's  license  from  the  state 
does  not  authorize  him  to  sell  in  the 
streets  in  violation  of  a  city  ordi- 
nance: Commonwealth  v.  Ellis,  158 
Mass.  555.  It  is  held  that  a  code 
provision  giving  to  certain  munici- 
palities power  to  levy  an  occupation 
tax,  "the  same  not  to  exceed  fifty 
per  centum  of"  the  state  license-tax 
upon  the  same  callings,"  limits  the 
power  of  the  municipalities  to  levy 
upon  such  occupations  only  as  the 
state  has  levied  upon:  Greenwood  v. 
Delta  Bank,  75  Miss.  162.  To  the 
same  effect,  Hoefling  v.  San  Antonio, 
85  Tex.  228.  And  a  city  was  held 
not  to  have  power  to  levy  a  tax  for 
the  purpose  of  conducting  a  meat 
market  in  excess  of  fifty  per  cent, 
of  the  state  tax  on  the  same  occupa- 
tion: Biloxi  v.  Borries,  78  Miss.  657. 
Where  power  is  given  to  a  city  to 
levy  taxes  on  "  all  property  and 
privileges  taxable  by  law  for  state 
purposes,"  and  to  tax  and  regulate 
auctioneers  and  other  named  avoca- 
tions, "  and  all  other  privileges  tax- 
able by  the  state,"  the  word 
"privileges"  means, -not  technical 
privileges,  but  occupations  like  those 
designated;  and  a  market,  being  a 
franchise  or  technical  privilege,  is 
not  taxable  by  the  city  for  revenue 
purposes:  Jacksonville  v.  Led  with, 
26  Fla.  163.  In  Heise  v..  Columbia,  6 
Eich.  404,  it  was  decided  that  a 
license  granted  by  the  state  could 
not  be  forfeited  by  a  municipal  cor- 


poration for  breach  of  condition,  any 
more  than  could  any  other  thing  of 
value.  Where  a  state  occupation 
tax  is  required  to  be  paid  before  a 
town  license  issues,  although  the 
statute  does  not  direct  to  whom  the 
payment  shall  be  made,  by  implica- 
tion it  is  to  be  made  to  the  body 
granting  the  license:  Williams  v. 
Commonwealth,  13  Bush  304.  It 
was  held  in  Holt  v.  Birmingham,* 
111  Ala.  369,  and  in  Anniston  v. 
Southern  E.  Co.,  112  Ala.  557,  that  a 
city  authorized  by  charter  to  license, 
tax,  and  regulate  certain  specified 
trades  and  occupations,  and  "all 
other  privileges,  trades,  and  occupa- 
tions of  all  kinds  and  classes,  whether 
of  like  kind  to  those  mentioned  or 
not,"  has  authority  to  enact  a  license- 
tax  upon  a  business  even  though  no 
similar  tax  is  exacted  upon  such 
business  by  the  state.  That  the  spe- 
cial powers  conferred  upon  towns  in 
Illinois  to  charge  license  fees  are 
valid,  though  the  like  licenses  are 
not  allowed  by  .the  general  laws  of 
the  state,  see  Woodward  v.  Turnbull, 
3  Scam.  1;  Ottawa  v.  La  Salle,  12 
111.  339;  Byers  v.  Olney,  16  111.  35. 

1  Atlanta  Nat.  B.  &  L.  Assoc,  v. 
Stewart,  109  Ga.  80;  Caldwell  v. 
Lincoln,  19  Neb.  569.  A  license- 
tax  applicable  to  several  occupations, 
and  graded  according  to  the  value 
of  the  stock  employed  in  the  busi- 
ness, is  not  discriminating  because 
so  graded  and  not  the  same  on  all 
persons  engaged  in  like  business: 
Saks  v.  Birmingham,  120  Ala.  190. 

2  State  v.  Bank  of  Mansfield,  48  La. 
1029. 
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Construction  of  municipal  powers.  The  general  rule  that 
the  powers  of  a  municipal  corporation  are  to  be  construed  with 
strictness  is  peculiarly  applicable  to  the  case  of  taxes  on  occu- 
pations,1 and  the  authorities  concur  in  holding  that  if  it  is  not 
manifest  that  there  has  been  a  purpose  by  the  legislature  to  give 
authority  for  collecting  a  revenue  by  taxes  on  specified  occupa- 
tions, any  exaction  for  that  purpose  will  be  illegal.2  If  a  min- 
imum tax  is  prescribed  by  statute,  one  measured  by  the  business, 


1  New  Iberia  Trustees  v.  Migues,  52 
La.  An.  923;  Latta  v.  Williams,  87 
N.  C.  126.  Qn  the  principle  of  » 
strict  construction  of  powers,  it  was 
held  in  Butler's  Appeal,  73  Pa.  St. 
448,  that  the  authority  to  impose  a 
license  fee  did  not  carry  with  it  au- 
thority to  punish  by  fine  and  impris- 
onment the  failure  to  pay  the  fee.  A 
charter  vesting  a  city  with  "full 
power  and  authority  to  make  such 
assessments  on  the  inhabitants,  or 
those  who  bold  taxable  property 
within  the  same,  for  the  safety,  con- 
venience, benefit,  and  advantage  of 
the  said  city  as  shall  appear  to  them 
expedient,"  does  not  give  power  to 
impose  license  taxes  on  business: 
Charleston  v.  Oliver,  16  S.  C.  47.  A 
statute  which  authorizes  the  licens- 
ing by  certain  cities  of  certain  enu- 
merated employments,  and  all  other 
occupations  or  professions,  does  not 
authorize  a  city  to  license  makers  of 
abstracts  of  titles:  St.  Joseph  v.  Por- 
ter, 29  Mo.  App.  605.  Authority  given 
by  the  charter  of  a  city  to  raise 
money  for  its  purposes  by  taxes  and 
assessments  in  such  manner  as  the 
common  council  shall  deem  expe- 
dient, in  accordance  with  the  laws 
of  the  state  and  of  the  United  States, 
will  authorize  license  fees:  Ould  v. 
Richmond,  23  Grat.  464;  Western 
Union  Tel.  Co.  v.  Richmond,  26  Grat. 
1.  Under  a  statute  authorizing  cities 
of  the  second  class  to  levy  occupation 
taxes,  such  a  tax  may  be  laid  for 
revenue  though  the  statute  does  not 
expressly  so  provide:  Wilson  v.  Lex- 


ington (Ky.),  50  S.  W.  Rep.  834.  Un- 
der a  charter  giving  the  same  general 
power  of  taxation  as  is  enjoyed  by 
the  state,  a  town  may  impose  a  priv- 
ilege-tax on  tobacco-growers:  State 
v.  Irvin,  126  N.  C.  989.  Where  a  city 
charter  authorized  the  licensing  of 
certain  enumerated  occupations,  and 
of  "  all  occupations,  professions,  and 
trades  not  heretofore  enumerated, 
of  whatever  name  or  character," 
it  was  held  to  authorize  the  exaction 
of  license  taxes  from  sewing-machine 
agents,  although  sewing-machine 
agents  were  not  ejusdem  generis 
with  any  occupation  specifically 
mentioned:  St.  Louis  v.  Bowler,  94 
.Mo.  630. 

2  See  Kipp  v.  Paterson,  26  N.  J.  L. 
298,  in  which  the  requirement  of  a 
fee  of  five  cents  from  every  person 
selling  hay  or  other  produce  within 
the  city  was  held  unauthorized,  the 
power  to  tax  in  that  manner  not 
having  been  conferred,  and  the  re- 
quirement not  appearing  to  be  made 
as  a  police  regulation.  The  power 
of  a  city  to  license  any  occupation 
must  be  found  in  its  charter,  and 
must  either  be  granted  expressly  or 
be  a  necessary  incident  to  the  carry- 
ing out  of  some  power  granted: 
Wilkie  v.  Chicago,  188  111.  444.  For 
the  general  principle,  see  Goetler  v. 
State,  45  Ark.  454;  Dubuque  v.  Life 
Ins.  Co.,  29  Iowa  9;  St.  Louis  v. 
Laughlin,  49  Mo.  559;  Robinson  v. 
Franklin,  1  Humph.  156.  It  was  held 
in  Rutledge  v.  Brown,  14  Lea  124, 
that  a  municipal   corporation    can 
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and  which  may  exceed  the  sum  named,  is  unauthorized  and 
void ; l  but  where  a  discretionary  power  is  conferred,  its  exercise 
will  not  be  interfered  with,  unless  it  clearly  appears  to  have 
been  abused ; 2  and  if  a  city  has  power  to  require  a  license,  it , 
may,  generally  speaking,  fix  within  reasonable  limits  the  amount 
of  the  fee  or1  tax.3 

Customary  business  taxes.    If  taxes  were  levied  on  any 
well  matured  or  intelligible  sjtetem,  it  might  be  practicable  to 


impose  a  reasonable  license  fee 
where  there  is  no  legislation  to  the 
contrary. 

1  Kniper  v.  Louisville,  7  Bush  599. 

2  Burlington  v.  Putnam  Ins.  Co., 
31  Iowa  102;  Kniper  v.  Louisville,  7 
Bush  599,  citing  Mason  v.  Lancaster, 
4  Bush  406.  It  was  decided  in  the 
case  first  named  that  the  city  might 
graduate  the  rate  of  licenses  when 
not  restricted  in  that  regard.  And 
see  East  St.  Louis  v.  Wehrung,  46 
111.  392.  Under  a  charter  declar- 
ing that  licenses  shall  be  discrim- 
inating and  proportionate  to  the 
amount  of  business,  the  council  may 
provide  that  fees  paid  by  laundry- 
men  for  their  licenses  shall  be  in 
proportion  to  the  number  of  persons 
employed  by  them:  Ex  parte  Li 
Pratli,  68  Cal.  635.  Where  a  city  has 
full  power  to  tax,  it  may  increase 
the  rate  on  a  particular  class  of 
dealers  after  the  tax  first  levied  has 
been  paid,  but  before  the  time  for 
paying  it  has  expired:  Savannah  v. 
Crawford,  75  Ga,  35. 

3  Portland  v.  Schmidt,  13  Or.  17. 
An  occupation  tax  must  be  reason- 
able, and  not  so  high  as  virtually  to 
prevent  carrying  on  business:  Cald- 
well v.  Lincoln,  19  Neb.  569.  Under 
a  charter  giving  "  authority  to  levy 
and  collect  a  license  tax  .  .  . 
upon  all  persons  exercising  any  pro- 
fession, trade,  or  calling  within  said 
city,"  it  was  held  that  the  power  is 
not  given  to  impose  a  prohibitory 
tax  upon  a  useful  and  legitimate 
business:  Morton  v.  Macon,  111  Ga. 


163;  In  Utah  it  has  been  decided 
that  the  constitutional  right  of  a 
city  to  exact  a  license  is  not  limited 
to  the  mere  expense  of  the  regula- 
tion of  the  business,  but  that  the 
city  may  i mpose  a  reasonable  license- 
tax  for  the  purposes  of  revenue: 
Ogden  City  v.  Crossman,  17  Utah  66. 
The  reasonableness  of  an  ordinance 
imposing  license  fees  on  a  particular 
occupation  is  for  the  court:  Burling- 
ton v.  Unterkircher,  99  Iowa  401.  It 
was  held  in  Hall  v.  Commonwealth, 
101  Ky.  383,  that  where  the  amount 
of  a  license-tax  on  business  is  left  to 
the  discretion  of  the  council,  the 
power  to  act  being  conferred  by  the 
legislature,  a  city  ordinance  impos- 
ing such  a  tax  cannot  be  declared 
invalid  because  the  tax  is  unreason- 
able. In  Price  v.  People,  193  111.  114, 
it  was  said  that  the  amount  speci- 
fied by  the  general  assembly  for  a 
license  of  a  particular  occupation  is 
conclusive,  in  the  absence  of  a  mani- 
fest attempt  to  raise  revenue  under 
the  guise  of  the  police  power,  or  to 
prohibit  a  lawful  calling  by  oppres- 
sive license  fees!  "The  reasonable- 
ness or  unreasonableness  of  a  license- 
tax  cannot  be  determined  by  the 
extent  of  the  business  of  a  single  in- 
dividual. There  maybe  competition 
or  negligence  on  his  part,  or  other 
considerations  affecting  the  extent 
of  the  business:  "  Nashville,  C.  &  St. 
L.  R.  Co.  v.  Attalia,  118  Ala.  368; 
Same  v.  Alabama  City  (Ala.),  32 
South.  Eep.  731. 
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classify  those  which  are  levied  upon  business,  with  reference  to 
the  special  reasons  which  have  induced  the  selection  of  particu- 
lar branches  of  business  for'  taxation,  and  the  exemption  of 
others.  But  this  is  wholly  impracticable.  Many  impolitic  taxes 
are  laid,  and  many  unjust  taxes,  without  any  purpose  to  do  what 
is  not  for  the  public  interest,  or  what  is  unfair  and  unequal.  A 
vast  number  of  subjects  are  sometimes  selected  for  taxation, 
because  it  is  supposed  justice  requires  it,  when,  had  the  same 
burden  been  laid  upon  a  few,  it  would  have  been  quite  as  just, 
quite  as  equally  distributed,  and  the  tax  collected  with  greater 
economy.  Classification  will  therefore  not  be  attempted,  but 
some  reference  may  be  made  to  those  occupations  which  are 
most  often  selected  for  taxation. 

It  may  be  remarked  in  passing  that  if  one  person  is  found 
carrying  on  two  or  more  distinct  kinds  of  business,  he  is  taxable 
in  respect  to  each ; l  but  a  city  cannot  divide  a  single  taxable 
privilege  and  require  a  separate  license  for  each  of  the  elements 
of  right  that  accrue  to  citizens  thereunder.2  If  a  partnership 
conducts  a  business  the  privilege-tax  in  respect  of  the  business 
may  be  levied  on  the  partners  severally.3    A  tax  on  a  business 


1  Savannah  v.  Feeley,  66  Ga.  81; 
Kelly  v.  Atlanta,  69  Ga.  583;  Wilder 
r.  Savannah,  70  Ga.  760;  Hirsh  v. 
Commonwealth,  21  Grat.  785.  The 
business  of  selling  liquor  is  not  such 
a  customary,  necessary,  and  insepa- 
rable element  in  the  business  of  a 
wholesale  grocer  as  will  prevent  the 
imposition  of  a  separate  and  distinct 
license-tax  on  each :  Mobile  v.  Rich- 
ards, 98  Ala.  594.  Whether  an  occu- 
pation is  to  be  deemed  single  or  not  — 
e.  g.,  when  one  is  commission  mer- 
chant and  factor,  and  is  also  agent 
for  steamboats  and  other  vessels  — 
may  depend  on  practice  and  general 
understanding:  Wilder  v.  Savannah, 
supra.  The  payment  of  a  tax  as  a 
banker  does'not  authorize  doing  busi- 
ness as  a  pawn  broker  without  further 
license:  New  Orleans  v.  Metropol- 
itan, etc.  Bank,  31  La.  An.  3 1 0.  Where 
the  proper  authorities  accept  pay- 
ment of  a  merchant's  privilege-tax 


from  a  merchant  dealing  in  new  and 
second-hand  clothing,  such  merchant 
is  not  liable  to  pay  a  privilege-tax 
imposed  on  dealers  in  second-hand 
clothing:  Shelton  v.  Silverfield,  104 
Tenn.  184.  A  pawnbroker  paying  a 
privilege-tax  as  such  is  not  liable  to 
pay  a  merchant's  tax  and  a  tax  on 
dealers  in  second-hand  clothing: 
Ibid.  Where  ordinances  impose  a 
license-tax  on  the  business  of  deal- 
ing in  builders'  supplies,  and  also  one 
on  every  wagon  used  for  delivery  of 
articles  sold  in  any  business,  a  licensee/ 
under  the  former  could  not  justify^ 
by  showing,  when  prosecuted  under '' 
the  latter,  that  he  used  the  wagon 
for  delivery  of  such  articles  only  as 
he  sold  in  his  business:  Macon  Sash, 
etc.  Co.  v.  Macon,  96  Ga.  93. 

2  Ex  parte  Sims,  40  Fla.  432;  Can- 
-oveC  v.  Williams,  41  Fla.  509. 

3  Wilder  v.  Savannah,  70  Ga.  760. 
An  occupation  license  for  revenue 
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should  be  laid  where  the  business  is  carried  on,  not  where 
the  party  has  his  residence,  if  such  residence  is  elsewhere.1  But 
if  only  the  property  employed  in  the  business  were  taxed,  the 
owners  respectively  might  be  assessed  for  their  interests  at  their 
places  of  residence.2 

Architects.    The  occupation  of  an  architect  can  be  made  the 

subject  of  a  privilege-tax.3 

* 

Attorneys  'at  law.  Lawyers  are  subject  to  such  license-taxes 
for  practicing  their  profession  as  may  be  imposed  by  the 
state  and  by  municipal  authorities.  The  license  authorizing 
them  in  the  first  instance  to  pursue  their  calling  is  an  evidence 
of  character  and  capacity,  and  carries  with  it  no  exemption 
frpm  taxation  by  license-tax.  The  profession  has  no  special 
privilege  from  that  of  other  occupations.*    It  is  true  that  the 


purposes  to  a  firm  protects  a  partner 
who  continues  to  prosecute  the  busi- 
ness at  the  same  place  after  his  co- 
partner's retirement:  St.  Charles  v. 
Hackman,  133  Mo.  634.' 

i  Bates  v.  Mobile,  46  Ala.  158.  See 
Miner  v.  Fredonia,  27  N.  Y.  155;  Gar- 
diner, etc.  Co.  v.  Gardiner,  5  Greenl. 
138.  A  business  ddne  wholly  within 
a  city  is  within  the  city's  taxing 
power:  Ogrten  City  v.  Crossman,  17 
Utah  66.  Non-residents  doing  busi- 
ness in  a  town  may  be  taxed  there: 
Moore  v.  Fayetteville,  79  N.  C.  267. 
Thus,  where  a  town  ordinance  im- 
poses a  tax  on  every  person  buying 
or  offering  to  buy  leaf  tobacco,  a 
non-resident  purchasing  leaf  to- 
bacco in  the  town,  to  be  used  in  a 
factory  in  another  town,  is  a  buyer 
and  liable  for  the  tax:  "Winston  v. 
Taylor,  99  N.  C.  210.  The  fact  that 
an  owner  of  vehicles  used  to  trans- 
port merchandise  within  a  city  lives 
outside  does  not  exempt  him  from 
liability  for  a  license  imposed  on 
such  vehicles:  Kentz  v.  Mobile,  120 
Ala.  623.  Non-resident  attorneys 
having  their  offices  in  a  city  and 
practicing  there  may  be  taxed  there: 


Petersburg  v.  Cocke,  94  Va.  244. 
Authority  "to  make,  such  assess- 
ments on  the  inhabitants  of  "  a  cer- 
tain city,  "  or  those  who  hold  taxable 
property  within  the  same,  as  may 
seem  expedient,"  will  warrant  a  tax 
on  a  foreign  insurance  company  do- 
ing business  within  the  city:  Home 
Ins.  Co.  v.  Augusta,  50  Ga.  530.  See 
Commonwealth  v.  Milton,  4  B.  Monr. 
212.  Though  a  company  pays  license 
in  Richmond  as  a  merchant,  and  has 
by  law  a  right  to  sell  by  sample  in 
other  counties,  this  does  not  author- 
ize it  to  take  its  wares  into  other 
counties  for  sale  without  taking  out 
a  merchant's  license  there:  Webber 
v.  Commonwealth,  33  Grat.  898. 
-  2  See  Gardiner,  etc.  Co.  v.  Gardiner, 
5  Greenh  133. 

3  Burke  v.  Memphis,  94  Tenn.  692. 
Under  a  charter  empowering  a  city 
to  license  many  specified  avocations, 
"and  other  business,  trades,  avoca- 
tions, or  professions  whatever,"  it 
was  held  that  the  general  clause  em- 
braced architects:  St.  Louis  v.  Her- 
thel,  88  Mo.  128. 

4  State  v.  Fernandez,  49  La.  An. 
764. 
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right  to  impose  an  occupation-tax  on  practitioners  of  law  has 
been  much  contested,  as  depriving  the  attorney  of  a  vested 
right,  or  as  impairing  the  obligation  of  a  contract,  or  as  being, 
in  effect,  a  tax  on  the  privilege  of  seeking  justice  in  the  courts; 
but  it  has,  nevertheless,  been  sustained  with  only  faint  dissent.1 
As  well  might  it  be  said  that  a  tax  on  physicians  is  a  tax  on 
the  privilege  of  preserving  the  health.  Such  a  tax  is  not  a 
poll-tax,  and  it  may  therefore  be  levied  when  poll-taxes  are 
forbidden.2  Sometimes  the  tax  is.  graduated  by  the  supposed 
value  of  the  privilege.3  Where  the  charter  of  a  city  enumer- 
ated certain  classes  that  should .  be  compelled  to  take  out  a 
license  before  exercising  their  vocation  in  the  city,  and  then 
followed  with  these  words,  "and  all  other  business,  trades, 
avocations,  or  professions  whatever,"  it  was  held  that  if  the 
profession  "  of  law  "  was  not  specifically  enumerated  in  the 
section  the  city  had  no  power  to  levy  a  license-tax  on  lawyers; 
the  rule  being,  where  general  rules  follow  particular  ones,  to 
construe  them  as  applicable  only  to  persons  or  things  of  the 
same  general  character  or  class.4  It  has  been  decided  that  a 
power  to  raise  by  taxation  such  sums  as  may  be  deemed  nec- 
essary, in  such  manner  as  may  be  deemed  expedient,  supports 
a  tax  upon  either  resident  or  non-resident  attorneys  who  have 
their  offices  in  the  city  and  practice  there.5  And  a  city  au- 
thorized to  tax  inhabitants  who  transact  business  therein  will 

1  Cousins   v.  State,  50    Ala.    113;  in  a  position  to  defend  him  by  rea- 

Goldthwaite  v.  Montgomery,  50  Ala.  son  of  their  having  paid  their  tax. 

486;  Young  v.  Thomas,  17  Fla.  169;  The  same  case  holds  that  the  tax  is 

Lanie*  v.  Macon,  59  Ga.  187;  Elliott  not  a  violation  of  the  constitutional 

v.  Louisville,  101  Ky.  362;  Stewart  requirement  that  taxes  shall  be  equal 

v.  Potts,  49  Miss.  749;  Simmons  v.  and  uniform. 

State,  12  Mo.  268;  St.  Louis  v.  Stern-  2Egan  v.  Charles  County  Court,  3 

berg,  69  Mo.   289,  4  Mo.   App.  453;  H.  &  McH.  169. 

Holland  v.  Isler,  77  N.  C.  1 ;  Wilming-  3  See  Ould  v.  Richmond,  23  Grat. 

ton  v.  Macks,  86  N.  C.  88;  State  v.  464 

Hayne,  4  S.  C.  403;  Languille  v.  State,  4  St.  Louis  v.  Laughlin,  49  Mo.  559. 
4  Tex,  App.  312;  Ex  parte  Williams,  s  Petersburg  v.  Cocke,  94  Va.  244. 
31  Tex.  Crim.  App.  262.  It  was  held  Under  a  statute  empowering  cities 
in  Ex  parte  Williams,  supra,  that  an  to  levy  license-taxes  on  attorneys  re- 
occupation-tax  on  lawyers  does  not  siding  therein,  a  city  may  not  levy 
infringe  a  constitutional  provision  such  a  tax  on  attorneys  not  residing 
that  a  person  accused  of  crime  shall  therein,  but  having  offices  and  doing 
have  the  right  to  be  heard  by  him-  business  therein:  Garden  City  v. 
self  or  counsel,  or  both;  the  accused  Abbott,  34  Kan.  283. 
being  always  within  reach  of  laws 
70 
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support  a  tax  on  the  business  of  lawyers.1  If  the  state  licenses 
a  practitioner  a  city  cannot  make  the  payment  of  a  city  tax  a 
condition  to  practicing,  but  it  may  nevertheless  assess  a  city 
tax  and  collect  it  by  suitable  methods.2 

Auctioneers  are  usually  taxed  either  a  specific  sum  periodic- 
ally, or  a  sum  measured  by  the  extent  of  their  sales.3  It  has  been 
held  that  a  tax  "  on  the  gross  amount  of  auction  sales  made  in 
and  during  the  tax  year  "  is  twbe  assessed  against  and  paid  by 
the  auctioneer,  and  not  by  the  owner  of  the  property  sold.4  This 
is  doubtless  correct,  though  in  the  end  such  a  tax  is  paid  by  the 
employer.  Where  a  city  is  given  power  to  tax,  license,  and 
regulate  the  business  of  auctioneers,  all  means  used  to  carry 
out  the  power  must  be  reasonable.  "  The  city  may  not  di- 
rectly prohibit  the  business,  nor  can  it  adopt  such  unreasonable 
regulations  as  would  produce  such  results,  or  even  be  oppres- 
sive and  highly  injurious  to  the  business."  But  an  ordinance 
imposing  a  license  tax  of  $200  a  year,  requiring  the  giving  of 
a  bond  for  the  proper  performance  of  duty,  and  empowering 
the  mayor  to  revoke  the  license  for  misconduct,  is  not  unrea- 

i  Savannah  v.  Hines,  53  Ga.  216.  » Moseley  v.  Tif t,  4  Fla.  402.    A  tax 

See  Ex  parte  Williams,  31  Tex.  Crim.  on  auctions  of  five  dollars  a  day  sus- 

App.  262.  tained  though  the  party  was  taxed 

2  Wright  v.  Atlanta,  54  Ga.  645.  as  a  merchant  also.  The  one  tax  ap- 
See  McCaskell  v.  State,  53  Ala.  510;  plies  to  the  party  who  has  goods  to 
Ex  parte  Siebenhauer,  14  Nev.  365;  be  sold,  the  other  to  the  party  mak- 
Ould  v.  Richmond,  23  Grat  464  A  ing  the  auction  sale:  Fretwell  v. 
tax  on  the  •'  privilege  "  of  a  lawyer  Troy,  18  Kan.  271.  A  city  ordinance 
may  be  enforced  (under  proper  legis-  establishing  a  license  fee  for  auction- 
lation)  by  levy  on  the  body:  Stewart  eers  selling  household  goods  —  at  the 
v.  Pott,  49  Miss.  749.  See  Jones  v.  house  where  they  have  been  in  use  — 
Page,  44  Ala.  657;  Cousins  v.  State,  at  fifteen  dollars  a  quarter,  or  fifty 
50  Ala.  113;  McCaskell  v.  State,  53  dollars  a  year,  and  for  auctioneers 
Ala.  510;  Montgomery  v.  Knox,  64  selling  stocks  of  merchandise,  dress- 
Ala.  463.  A  lawyer  may  be  sub-  goods,  jewelry,  etc.,  at  twenty-five 
jected  by  statute  to  criminal  prose-  dollars  a  day,  is  not  void  as  a  dis- 
cution  and  fine  for  practicing  with-  crimination  against  part  of  a  class, 
out  paying  his  occupation-tax  and  since  the  city  council  has  power  to 
taking  out  a  license:  Ex  parte  Will-  classify  a  single  kind  of  business  in 
iams,  31  Tex.  Crim.  App.  262.  That  accordance  with  the  kinds  of  prop- 
lawyers  who  have  failed  to  pay  their  erty  sold,  and  grade  the  license-tax 
license  fees  cannot  recover  on  con-  accordingly  in  its  discretion:  Stull 
tracts  for  their  services,  see  Sellers  v.  De  Mattos  (Wash.),  62  Pac.  Eep. 
v.  Phillips,  37  111.  App.  74;  Mclver  v.  451. 
Clarke,  69  Miss.  408,  71  Miss.  444.  <  State  v.  Lee,  38  Ala.  222. 
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sonable.1  It  has  been  held  that  the  charge  for  a  municipal 
license  to  sell  goods  at  auction  will  be  presumed  reasonable  in 
the  absence  of  evidence  to  the  contrary.2 

Bankers  and  hrokens.  It  has  been  shown  in  another  chap 
ter  that  there  are  various  methods  of  taxing  the  business  of 
banking.  When  it  is  carried  on  under  corporate  powers  the 
franchise  is  sometimes  subjected  to  a  specific  tax ;  but  taxes 
are  also  imposed  which  are  measured  by  the  business  done, 
the  deposits  received,  the  profits  made,  etc.  Brokers  are  taxed 
after  similar  standards.3, 


i  Wiggins  v.  Chicago,  68  111.  372. 

*  Iowa  City  v.  Newell  (Iowa),  87  N." 
W.  Rep.  739. 

3  An  institution  is  a  bank,  within 
the  meaning  of  the  law  imposing  a 
license-tax  on  banks,  if  it  receives 
deposits,  allows  interest,  and  makes 
loans:  New  Orleans  v.  Savings  Inst, 
32  La,  An.  527.  As  to  definition  of 
bankers  and  brokers  under  the  fed- 
eral revenue  laws,  see  Northrup  v. 
Shook,  tO  Blatch.  243;  United  States 
v.  Cutting,  3  Wall.  441;  United 
States  v.  Fisk,  3  Wall.  445.  Of  cattle 
brokers,  see  United  States  v.  Ken- 
ton, 2  Bond  97.  Of  brokers,  State  v. 
Field,  49  Mo.  270.  Under  a  power  to 
tax  all  persons  exercising  any  trade, 
calling,  or  business  whatever,  a  city 
may  tax  the  business  of  a  chartered 
bank  as  well  as  that  of  a  private 
banker:  Macon  v.  Savings  Bank,  60 
Ga.  ,133:  Johnston  v.  Macon,  62  Ga. 
645.  Bankers  whose  whole  capital 
is  invested  in  government  securities 
held  taxable  as  such:  Chicago  v. 
Lunt,  52  111.  414.  The  payment  of  a 
tax  as  a  banker  does  not  authorize 
doing  business  as  a  pawnbroker  with- 
out further  license:  New  Orleans  v. 
Metropolitan,  etc.  Bank,  31  La.  An. 
310.  A  bank  authorized  to  deal  in 
securities  is  not  liable  to  a  broker's 
tax  for  buying  and  selling  stocks 
and  bonds:  State  v.  Nashville  Sav. 
Bank,  16  Lea  111.  One  who  sells 
only  stocks    and  bonds  bought   by 


himself  is  not  liable  for  the  broker's 
privilege-tax:  State  v.  Duncan,  16 
Lea  75.  As  to  tax  on  real  estate  and 
insurance  brokers,  see  Braun  v.  Chi- 
cago, 110  111.  186.  An  ordinance  tax- 
ing insurance  agents  "representing  " 
corporations,  etc.,  in  the  insurance 
business,  held  not  a  valid  exercise 
of  the  power  to  tax  "  brokers,"  con- 
ferred by  the  Illinois  statute:  Mc- 
Kinney  v.  Alton,  41  111.  App.  508.  A 
statute  requiring  purchasers  of  notes 
at  a  greater  shave  than  six  per  cent,  to 
take  out  a  license,  make  a  statement 
of  the  amount  employed  in  the  busi- 
ness the  preceding  year,  and  pay 
thereon  a  tax  of  five  cents  on  each 
$100,  the  penalty  for  a  failure  to 
comply  with  the  act  being  $500,  sus- 
tained: Young  v.  Governor,  11 
Humph.  147.  One  who  buys  judg- 
ments for  less  than  their  face  is  not 
a  note  shaver  or  dealer  in  securities, 
so  as  to  be  liable  to  a  tax  on  those 
occupations:  Mace  y.  Buchanan 
(Tenn.  Ch.  App.),  52  S."  W.  Rep.  505. 
A  city  ordinance  requiring  the  pay- 
ment of  a  license-tax  for  the  privi- 
lege of  buying  claims  is  void  to  the 
extent  that  it  requires,  a  person  to 
pay  such  tax  for  the  privilege  of 
buying  claims  for  himself  and  not 
as  a  broker,  though  that  may  be  his 
"  business "  :  Bitzer  v.  Thompson 
(Ky.),  49  S.  W.  Rep.  199;  Gast  v. 
Buckley  (Ky.),  64  S.  W.  Rep.  632. 
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Butchers.  A  privilege  tax  on  butchers,  including  offices 
and  stores  for  the  sale,  of  meat,  is  payable  by  a  grocer  who 
sells  meat  at  retail,  though  only  for  a  small  part  of  the  year.1 
A  city,  under  its  power  to  tax  all  trades  and  avocations  what- 
ever, may  tax  keepers  bf  meat-shops.2 

Clergymen  and  teachers.  Clergymen  are  sometimes  sub- 
jected to  an  occupation-tax,3  and  so  are  college  professors  and 
other  teachers.4  * 


1  Eastman  v.  Jackson,  10  Lea  162. . 
Under  a  statute  authorizinga  city  to 
levy  an  annual  tax  on  "goods,  wares, 
and  merchandise,  and  upon  all  such 
articles  of  trade  and  commerce  sold 
in  said  city,"  a  butcher,  who  slaugh- 
ters his  own  cattle  and  sells  at  a  stall 
in  the  public  market  which  he  rents 
from  the  city,  is  liable  for  this  tax: 
Pittsburgh  v.  Kalchthaler,  114  Pa.  St. 
547.  A  butcher  who  kills  his  animals 
and  sells  the  meat  is  not  a  dealer  who 
"  buys  and  sells  goods,"  within  the 
statute  imposing  a  privilege-tax  upon 
such  a  dealer:  State  v.  Year  by,  82 
N.  C.  561.  A  statute  imposing — with 
an  exemption  as  to  farmers  who  kill 
their  own, product  and  sell  it — an 
annual  license-tax  upon  the  business 
of  buying  and  selling  fresh  meat 
from  offices,  stores,  etc.,  in  cities  and 
towns,  applies  only  to  those  engaged 
in  such  business  in  incorporated 
towns:  State  v.  Green,  126  N.  C.  1032. 
But  it  subjects  to  such  tax  a  person* 
not  being  a  farmer,  who  buys  the 
cattle,  butchers  them,  and  sells  the 
meat  at  his  store  in  a  city  or  town: 
State  v.  Carter  (N.  CO,  40  N.  E.  Rep. 
11.  The  power  to  collect  a  tax  on  all 
kinds  of  business  is  broad  enough  to 
cover  retailing  meat  by  a  non-resi- 
dent butcher  who  delivers  meat  to 
his  customers  from  his  wagon.  He 
may  be  taxed  on  his  business,  and 
his  wagon  may  be  taxed  as  a  means 
of  carrying  on  his  business:  Davis  v. 
Macon,  64  Ga.  128.  This  case  also 
holds  that  the  exemption  of  agri- 


cultural products  from  taxation  for 
three  months  after  arrival  in  the 
city  will  not  preclude  taxation  of 
the  business  of  bringing  meat  within 
the  city  for  sale  within  two  weeks 
after  killing.  A  butcher  living  out- 
side a  city,  but  having  his  place  of 
sale  within  it,  may  be  required  to 
take  out  a  license  in  it  for  his  cart, 
though  he  is  taxed  for  it  as  prop- 
erty in  the  county:  Frommer  v.  • 
Richmond,  31  Grat.  646.  Money  de- 
manded and  received  for  a  license 
under  a  city  charter  authorizing  a 
butcher  to  vend  meats  on  his  premises 
held  to  have  been  demanded  and 
received  under  the  city's  authority 
to  levy  and  collect  occupation  taxes: 
Hoefling  v.  San  Antonio,  85  Tex.  228. 
It  is  competent  to  require  a  license 
of  private  market  men,  even  though 
it  is  not  required  of  persons  keeping 
stalls  in  a  public  market:  New  Or- 
leans v.  Dubarry,  33  La.  An.  481.  The 
payment  to  the  city  by  the  occupant 
of  a  market  stall  of  a  certain  price 
per  day,  and  a  certain  sum  on  each 
animal  offered  for  sale,  is  rent  and 
not  an  occupation-tax:  Barthel  v. 
New  Orleans,  26  La.  An.  340. 

2  St.  Louis  v.  Freivogel,  95  Mo.  533. 

3  Miller  v.  Kirkpat'rick,  29  Pa.  St. 
226. 

*See  Union  County  v.  James,  21 
Pa.  St.  525.  That  it  is  admissible  to 
tax  the  professions  generally,  see 
Cousins  v.  State,  50  Ala.  113;  State  v. 
Hayne,  4  S.  C.  403. 
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Commercial  travelers.  "Where  the  statute  provides  that  in 
order  to  protect  a  "  drummer  "  from  the  penalty  to  which  he 
is  liable  for  selling  without  a  license,  he  must  have  the  license 
in  his  possession  while  doing  business,  a  license  mailed  to  him 
but  not  received  affords  no  protection.1  But  one  who,  having 
a  regular  place  of  business,  makes  a  single  sale  of  flour  sent  to 
him  from  a  distant  state  and  paid  for,  is  nol;  a  "  drummer." 2 
It  has  been  decided  that  a  commercial  drummer  who  solicits 
orders  for  his  house,  taking  samples  of  its  goods,  is  not  a 
"  traveling  vendor r'  within  the  meaning  of  a  statute  requiring 
such  a  vendor  to  pay  a  license-tax  in  each  parish'.3 

Commission  dealers  are  commonly  taxed  a  specific  sum  peri- 
odically, or  else  a  sum  measured  by  their  sales.4  Under  an 
ordinance  requiring  "  commission  merchants  and  produce  deal- 


1  Lewis  v.  Dugar,  91  N.  C.  16.  The 
issue  of  a  license  to  a  corporation 
having  several  agents  and  employees 
traveling  and  selling  was  held,  in 
State  v.  Morrison,  126  N.  C.  1123,  to 
protect  only  the  agent  who  had  pos- 
session of  such  license. 

*  State  v.  Miller,  93  N.  C.  511,  53 
Am.  Rep.  469. 

3Pegues  v.  Bay,  50  La.  An.  574. 
So  a  person  engaged  in  exhibiting 
samples  and  taking  orders  for  a  non- 
resident principal  is  not  a  "travel- 
ing salesman  "  within  a  statute  pro- 
hibiting cities  from  levying  license 
tax  on  any  traveling  salesman: 
Price  Co.  v.  Atlanta,  105  Ga.  358. 
Soliciting  and  taking  orders  for 
shirts  without  a  license  is  not  a  vio- 
lation of  a  city  ordinance  which  pro- 
hibits selling,  offering  for  sale,  bar- 
tering, or  exchanging,  any  goods, 
wares,  merchandise,  or  other  articles 
of  value  without  a  license:  Elgin  v. 
Picard,  24  111.  App.  340.  A  drummer 
who  sells  his  principal's  goods  by 
sample,  merely  taking  orders  for 
them,  does  not  require  a  license 
such  as  must  be  taken  out  by  "  hawk- 
ers, peddlers,  and  merchants."  Nor 
does  the  fact  that  he  makes  a  single 


sale  make  any  difference:  Kansas  v. 
Collins,  34  Kan.  434.  It  was  held  in 
Pegues  v.  Ray,  supra,  that  a  business 
house  taking  out  a  license  in  the 
town  in  which  it  is  situated  may 
send  canvassers  with  samples  to 
other  towns,  without  being  subject 
to  the  payment  of  any  license  there- 
for. For  taxes  on  drummers,  see, 
also,  Ex  parte  Robinson,  12  Nev.  263; 
Latta  v.  Williams,  87  N.  C.  126.  For 
a  case  of  a  tax  on  those  canvassing 
to  buy,  or  actually  buying,  means  of 
subsistence,  see  Sledd  v.  Common- 
wealth, 19  Grat.  813. 

4  Padelford  v.  Savannah,  14  Ga. 
438.  In  Pe.arce  v.  Augusta,  37  Ga. 
597,  it  was  decided  that  a  general 
authority  to  levy  taxes  on  taxable 
property  would  supports  tax  on  the 
amount  of  gross  sales  and  on  the 
commissions  received.  In  Lott  v. 
Ross,  38  Ala.  156,  it  was  held  that  a 
tax  on  "  the  gross  amount  of  sales  of 
merchandise  "  is  not  a  property  tax, 
but  an  occupation  or  privilege  tax, 
the  amount  being  regulated  by  the 
extent  to  which  the  privilege  has 
been  enjoyed.  (Citing  Moseley  v. 
Tift,  4  Fla.  402;  State  v.  Stephens,  4 
Tex.  137;  State  v.  Bock,  9  Tex.  369; 
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ers  "  to  obtain  a  license,  a  produce  dealer  must  obtain  a  license 
though  he  is  not  engaged  in  the  business  of  a  commission  mer- 
chant.1 A  license  to  do  business  generally  has  been  held  not 
to  authorize  doing  the  business  of  selling  pools  on  horse  races.2 

Draymen',  hackmen,  etc.  "While  these  classes  of  persons  are 
usually  required  to  take  out  a  license  for  purposes  of  regula- 
tion, they  are  also  sometimes  charged  a  substantial  sum  for 
revenue  purposes.'  A  few  cai-fes  are  referred  to  in  whieh  the 
license  fee  was  construed  to  be  a  tax.8  It  is  competent  to  lay 
the  tax  in  proportion  to  the  number  of  vehicles  employed  by 
the  persons  respectively.4    But  one  cannot  be  taxed  in  respect 


De  Witt  v.  Hays,  2  Cal.  468;  Nathan 
v.  Louisiana,  8  How.  80.)  Such  a  tax 
would  therefore  not  be  leviable 
under  a  power  to  levy  a  tax  "not 
exceeding  twenty  cents  upon  each 
hundred  dollars  of  taxable  property  " 
within  the  county :  Ibid.  As  to  when 
an  auctioneer  must  take  out  license 
as  commission  merchant-  also,  see 
Fretwell  v.  Troy,  18  Kan.  371;  Neal 
v.  Commonwealth,  21  Grat.  511. 

1  Kansas  City  v.  Grush,  151  Mo. 
128. 

2  0dell  v.  Atlanta,  97  Ga.  670. 

3  Bennett  v.  Birmingham,  31  Pa. 
St.  15;  Commonwealth  v.  Stodder,  2 
Cus"h.  562.  For  certain  special  ques- 
tions the  following  cases  may  be  con- 
sulted: Gartside  v.  East  St.  Louis,  43 
111.  47;  Snyder  v.  North  Lawrence,  8 
Kan.  42;  St.  Charles  v.  Nolle,  51  Mo. 
122;  Cincinnati  v.  Byrson,  15  Ohio 
625.  Under  a  statute  authorizing  the 
licensing  of  all  "owners  and  drivers" 
of  vehicles  for  the  carriage  of  pas- 
sengers, an  ordinance  authorizing  the 
licensing  of  all  engaged  in  the  busi- 
ness is  invalid:  Osborne-  v.  Spring- 
lake,  64  N.  J.  L.  362,  A  livery-stable 
keeper  who  lets  teams  temporarily 
for  hauling  ice  does  not  violate  a  city 
ordinance  against  carrying  goods  for 
hire  without  a  license:  Havana  v. 
Vanlaningham,  17  111.  App.  62.  Ordi- 
nance imposing  license  fees  on  per- 


sons running  conveyances  for  hire 
construed,  and  held  reasonable  and 
valid:  Burlington  v.  Unterkircher, 
99  Iowa  401. 

4  Goodwin  v.  Savannah,  53  Ga.  410; 
Johnston  v.  Macon,  63  Ga.  645;  How- 
land  v.  Chicago,  108  111.  496.  Under 
a  statute  taxing  drays  and  wheeled 
vehicles  "run  for  a  profit,''  a  dray 
run  by  a  merchant  from  his  store  to 
railroad  stations  for  the  accommo- 
dation of  those  buying  goods  of  him 
is  taxable,  though  he  makes  no 
charge  for  the  use  of  it;  it  is  none 
the  less  run  for  profit:  Knoxville  v. 
Sanford,  13  Lea  545.  Wagons  used 
by  coal  merchants  in  delivering  coal 
sold  by  them  to  their  customers  are 
not  run  for  "  fee  or  reward  "  within 
the  meaning  of  a  city  ordinance  pro- 
viding that  such  wagons  shall  be 
licensed:  Henderson  v.-  Marshall 
(Ky.),  58  S.  W.  Rep.  518.  Where  a 
charter  empowers  a  city  to  regulate 
the  keeping  and  use  of  vehicles,  and 
to  impose  license-taxes  on  them,  an 
ordinance  requiring  every  hack- 
owner  to  take  out  a  license  at  $8 
per  annum,  and  to  pay  the  cost  of 
numbering  the  hack,  not  exceeding 
twenty -five  cents,  is  valid:  Ex  parte 
Gregory,  20  Tex.  App.  210,  54  Am. 
Rep".  516.  Charter  held  to  authorize 
a  license-tax  on  all  vehicles  used  for 
business  purposes,  whether  such  ve- 
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of  a  carriage  used  only  in  his  own  business  under  an  authority 
in  a  city  charter  to  tax  the  vehicles  used  by  common  carriers 
for  hire.1  Nor  does  a  farmer,  by  hauling  two  loads  of  flour 
into  a  city  for  a  miller,  render  himself  liable  to  the  city  tax 
imposed  on  carters  and  draymen.2  And  where  a  livery-stable 
and  the  hacks  in  it  are  taxed  as  property  and  the  owner  has 
paid  a  license-tax  as  keeper  of  a  livery-stable,  he  cannot  be  com- 
pelled to  pay  in  addition  a  license-tax  on  the  several  hacks  he 
owns  and  uses  in  his  business,  since  the  occupation-tax  covers 
the  right  to  use  such  vehicles.3    The  privilege  of  doing  busi- 


hicles  are  used  by  common  carriers 
in  transferring  freight  or  passengers 
for  pay,  or  are  simply  used  by  mer- 
chants for  the  purpose  of  delivering 
goods  to  their  customers:  Johnson 
v.  Mayor  (Ga.;,  40  S.  E.  Rep.  322. 
Charter  held  to  authorize  an  ordi- 
nance imposing  a  lioense  on  "  drays, 
wagons,  and  vehicles  used  in  the 
transportation  of  goods,"  etc.: 
Browne  v.  Mobile,  122  Ala.  159.  And 
the  requirement  of  $7.50  per  annum 
for  each  vehicle  so  used  is  not  unrea- 
sonable: Kentz  v.  Mobile,  120  Ala. 
623  r  Browne  v.  Mobile,  122  Ala.  159. 
Such  a  requirement  simply  provides 
a  means  for  ascertaining  the  tax  to 
be  assessed  against  the  owner,  aDd 
not  against  the  vehicles:  Kentz  v. 
Mobile,  120  Ala.  623. 

1  Joyce.v.  East  St.  Louis,  77  111.  156; 
Farwell  v.  Chicago,  71  111.  269.  See 
Johnston  v.  Macon,  62  Ga.  645.  Au- 
thority to  impose  a  vehicle  tax  which 
shall  apply  only  to  vehicles  used  in 
transporting  goods  and  merchandise, 
and  for  hire  at  public  stands  and  by 
livery-stables,  does  not  allow  a  bi- 
cycle used  only  by  its  owner  for 
pleasure  to  be  taxed:  Davis  v.  Pet- 
rinovich,  112  Ala.  654  A  city  em- 
powered to  license,  tax,  and  regulate 
"hackney,  carriages,  omnibuses,  and 
all  other  vehicles,  and  all  other  busi- 
ness trades  whatever,  and  fix  rates 
for  carriage  of  persons,  and  wagon- 
age,  drayage,  and  cartage  of  prop- 


erty," has  not  power  to  impose  a 
license-tax  on  a  private  vehicle :  Han- 
nibal v.  Price,  29  Mo.  App.  280. 

2  Collinsville  v.  Cole,  78  111.  114. 

3  Williams  v.  Garigues,  30  La.  An. 
1094.  But  where  one  has  paid  a 
property  tax  on  his  vehicle  where  he 
lives,  he  may  be  required  to  pay  a 
tax  on  it  as  an  instrument  of  busi- 
ness in  the  city  vwhere  he  conducts 
such  business:  Davis  v.  Macon,  64 
Ga.  128.  See  Johnston  v.  Macon,  62 
Ga.  645.  Under  the  .  New  Jersey 
statute  respecting  licenses  in  cities, 
etc.,  a  borough  may  no,t  require  a 
license-tax  from  a  cartman  whose 
business  is  established  elsewhere, 
and  who  drives  occasionally  his 
truck  for  hire  into  or  through  the 
borough:  Cary  v.  North  Plainfield, 
49  N.  J.  L.  110.  A  drayman  who  has 
taken  out  a  license  to  let  out  horses 
and  vehicles  except  drays  cannot  be 
compelled  to  take  out  a  drayman's 
license  for  occasionally  hiring  out  a 
wagon  by  the  day  to  haul  freight: 
Griffin  v.  Powell,  64  Ga.  625.  If  it 
does  not  appear  that  the  business  of 
keeping  a  public  stable  necessarily 
includes  running  omnibuses  and 
hacks  to  trains,  the  impositions  of  a 
license-tax  on  keeping  a  public  stable 
does  not  prevent  the  imposing  of  a 
separate  license-tax  upon  persons  en- 
gaged in  running  omnibuses  and 
hacks  to  railroad  stations:  Savannah 
v.  Feeley,  66  Ga.  31.     Under  a  power 
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ness  as  an  express  company  includes  the  privilege  of  operating 
vehicles  essential  to  the  efficient  dispatch  of  such  business.1 

Employment  agencies.  It  is  a  valid  exercise  of  the  state's 
right  to  tax  particular  occupations,  to  require  persons,  firms,  or 
corporations,  in  cities  of  a  specified  population,  to  obtain  licenses 
for  opening,  operating,  or  maintaining  private  employment 


Hotels.  License-taxes  on  hotels  may  be  proportioned  to  the 
number  of  the  rooms,  irrespective  of  the  question  whether  the 
rooms  are  actually  used,3 

Insurance  companies.  Kef  erence  has  been  made  in  an  earlier 
chapter  to  the  various  methods  of  taxing  those  who  are  en- 
gaged in  the  business  of  insurance.4  It  has  been  held  that  au- 
thority to  "  license,  tax,  and  regulate  >  .  .  insurance  com- 
panies "  confers  the  power  to  impose  a  revenue  tax  both  by  way 


to  regulate  the  proper  gpvernment  of 
carts,  drays,  etc.,  and  to  require  that 
the  owners  shall  take  a  license,  and 
to  fix  fees  and  charges  of  all  vehicles 
kept  for  hire,  a  city  cannot,  in  addi- 
tion to  a  tax  on  the  business,  require 
the  owner  to  pay  fora'pair  of  license 
plates,  costing  twenty  cents,  to  be 
tacked  to  his  vehicle,  fees  from  $5  to 
$20.  Says  the  court :  "  The  city  may — 
for  purposes  of  identification  and  in- 
spection—  require  that  plates  be  at- 
tached to  vehicles  kept  for  hire,  and 
prescribe  the  form  of  those  plates; 
but  it  cannot  —  under  the  pretense 
of  securing  that  distinctive  mark  — 
impose  on  an  already  taxed  and  legit- 
imate industry  an  exaction  which, 
by  whatever  name  it  may  be  called, 
is  but  a  disguise  and  additional  li- 
cense: "  Walker  v.  New  Orleans,  31 
La.  An.  828.  Sprinkling  carts  are 
taxable  as  "  public  vehicles; "  St. 
Louis  v.  Woodruff,  71  Mo.  92. 

1  Memphis   v.    American  Express 
Co.,  102  Tenn.  336. 

2  Price  v.  People,  193  111.  114.    One 
who  comes  into  the  state  and  em-' 


ploys  on  his  own  behalf  laborers  to 
work  for  him  outside  of  the  state  is 
not  an  "  emigrant  agent "  within  the 
meaning  of  a  statute  taxing  such 
Agents:  Theus  v.  State  (Ga.),  39  S.  E. 
Rep.  913.  A  statute  requiring  a  tax 
of  $25  to  be  paid  by  every  person  en- 
gaged in  procuring  laborers  to  ac- 
cept employment  in  another  state 
does  not  conflict  with  a  constitu- 
tional provision  authorizing  a  tax  on 
trades,  professions,  and  employments : 
State  v.  Hunt  (S.  C).  40  S.  E.  Rep. 
216.  It  is  not  unreasonable  as  to 
amount,  and  requires  the  tax  to  be 
paid  for  every  separate  location  in 
which  the  business  is  conducted: 
Ibid.  And  it  does  not  deny  the  equal 
prptection  of  the  laws  or  interfere 
with  interstate  commerce:  Ibid. 
And  see  ante,  pp.  78,  149. 

8  St.  Louis  v.  Bircher,  7  Mo.  App. 
169.  What  is  a  "hurdy-gurdy" 
house,  see  State  v.  Tilley,  9  Or.  125. 
The  power  to  regulate  hotels  includes 
the  power'  to  license  them :  Russell- 
ville  v.  White,  41  Ark.  485. 

*  Ante,  pp.  700-704. 
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Qf  a  license  and  on  the  net  income  of  foreign  insurance  com- 
panies.1 

Liquor  manufacturers  and  dealers.  This  is  a  class  of  per- 
sons commonly  selected  for  exceptional  taxation.  Their  occu- 
pation is  sometimes  taxed  for  federal,  state,  and  municipal 
purposes,  though  their  stocks  are  taxed  as  property,  and  what- 
ever has  been  imported  has*  paid  a  ueavy  duty.  The  right  to 
levy  these  several  taxes  has  almost  ceased  to  be  disputed.2 
[Regulation  is  generally  had  in  view  in  such  'taxes,  and  they 
will  be  referred  to  again  in  the  next  chapter.  Some  of  the 
cases  which  have  considered  taxes  of  this  nature  are  referred 
to  in  the  note.8    In  several  states  it  has  been  decided  that  the 


1  St.  Joseph  v.  Ernst,  95  Mo.  360. 

2 See  Block  v.  Jacksonville,  36  111. 
301;  Kitson  v.  Ann  Arbor,  26  Mich. 
325;  Youngblood  v.  Sexton,  32  Mich. 
406;  Duraoh's  Appeal,  62  Pa.  St.  491; 
Aulahier  v.  Governor,  1  Tex.  653; 
Baker  v.  Panola  County,  30  Tex.  86; 
Harris  v.  State,  4  Tex.  App.  131; 
Languille  v.  State,  4  Tex.  App.  312; 
Tonella  v. State,4 Tex.  App.  325;  Carr' 
v.  State,  5  Tex.  App.  153;  Harris  v. 
State,  8  Tex.  App.  216.  Under  the 
constitution  and  statutes  of  Nebraska 
it  was  held  in  State  v.  Bennett,  19 
Neb.  191,  that  an  occupation-tax 
could  be  imposed  on  liquor-dealers 
in  addition  to  the  license-tax.  A  tax 
upon  dealers  in  liquors,  levied  under 
a  general  law  by  which  the  proceeds 
are  devoted  to  the  use  of  the  towns 
and  cities  in  which  the  business  is 
carried  on,  is  a  local  tax,  and  not  a 
state  specific  tax,  and  the  law  im- 
posing it  is  not,  therefore,  in  conflict 
with  the  provision  of  the  state  con- 
stitution applying  to  state  purposes 
the  proceeds  of  state  specific  taxes: 
Youngblood  v.  Sexton,  32  Mich.  406. 

*  A  license  fee  for  the  sale  of  in- 
toxicating liquors  is  not  a  tax  im- 
posed upon  a  citizen  nolens  volens: 
McGinnis  v.  Medway,  176  Mass.  67, 
71.  The  license-tax  imposed  "for 
the  use  of  the  state"  by  the  Ala- 


bama code  upon  persons  engaged  in 
the  business  of  retailing  liquors  is  a 
tax  for  revenue,  and  is  recoverable 
by  an  action  of  debt:  State  v.  Flem- 
ing, 112  Ala.  179.  The  burden  im- 
posed by  a  statute  requiring  the  in- 
spection of  beer,  and  exacting  a  fee 
therefor,  held  not  to  lose  its  char- 
acter as  a  tax  on  the  business  be- 
cause of  its  giving  no  permit  to 
carry  on  such  business  for  a  fixed 
time:  State  v.  Bixinan,  162  Mo.  1.. 
An  ordinance  requiring  payment  of 
a  license-tax  for  engaging  in  the  oc- 
cupation of  a  retail  liquor-dealer  is 
not  void  as  imposing  a  tax  on  sales 
and  not  on  the  business:  Los  Angeles 
County  v.  Eikenberry,  131  Cal.  461. 
Such  taxes,  when  laid  by  municipali- 
ties, are  not  void  because  of  their 
discriminating  as  between  different 
localities  therein:  East  Sfe  Louis  v. 
Wehrung,  46  111.  392.  An  ordinance 
imposing  a  license  of  twenty-five 
dollars  per  month  on  liquor-sellers 
held  not  in  restraint  of  trade,  or  un- 
reasonable, or  oppressive:  Ex  parte 
Benninger,  64  Cal.  291.  It  will  not 
be  presumed  as  matter  of  law  that 
fifty  dollars  a  month  for  retail 
liquor  licenses  is  unreasonable  or  op- 
pressive: In  re  Guerrero,  69  Cal.  88. 
A  license-tax  for  selling  intoxicating 
liquors  held  not  for  a  single  act  of 
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furnishing  by  a  social  club  of  liquors  to  its  members  is  not  a 
sale  within  the  meaning  of  statutes  imposing  taxes  on  persons 
engaged  in  the  business  of  selling  liquors;1  but  in  other  states 
the  contrary  is  held.2  A  right  to  sell  liquors  is  not  covered  by 
a  license  to  carry  on  a  confectioner's  business,  even  though  a 
custom  prevails  for  a  confectioner  to  sell  them  to.  his  custom- 
ers.3 The  conductor  of  a  palace  car  licensed  as  an  hotel'  car  is  not 


selling,  but  for  selling  as  a  beverage  P 
San  Luis  Obispo  'County  v.  Green- 
berg,  120  Cal.  300.  It  was  once  a 
question  whether  license  to  keep  a 
tavern  included  authority  to  sell 
liquors,  and  the  following  cases 
have  considered  it,  or  points  bearing 
upon  it:  Page  v.  State,  11  Ala.  849; 
Commissioners,  etc.  v.  Jordan,  18 
Pick.  228;  Hirn  v.  State,  1  Ohio  St. 
15.  Compare  State  v.  Chamblyss,  1 
Cheves  320;  Commissioners  of  Roads 
v.  Dennis,  1  Cheves  229.  As  to  tavern 
licenses,  see  further,  State  v.  Pretty- 
man,  3  Harr.  570;  Bonner  v.  Wel- 
born,  7  Ga.  296;  Commonwealth  v. 
Thayer,  5  Met.  246;  Hannibal  v. 
Guyott,  18  Mo.  515;  St.  Louis  v.  Sie- 
grist,  46  Mo.  593;  Point  v.  Warner,  3 
Hill  150.  Wholesale  dealers  in  in- 
toxicating liquors  who  are  not  manu- 
facturers are  within  the  terms  of  a 
statute  taxing  "the  business  of 
trafficking  in  intoxicating  liquors," 
and  defining  "trafficking"  as  buy- 
ing and  selling,  but  not  as  including 
"the  manufacturing  .  .  .  and 
the  sale  thereof  by  the  manufac- 
turer: "  Senior  v.  Eatterman,  44 
Ohio  St.  661.  As  to  the  difference 
between  a  manufacturer  and  a 
dealer,  see  Commonwealth"  v.  Camp- 
bell, 33  Pa.  St.  380.  As  to  who  are 
'•retail  liquor-dealers"  within  the 
meaning  of  the  federal  statutes,  see 
United  States  v.  Starnes,  37  Fed. 
Rep.  665;  United  States  v.  Allen,  38 
Fed.  Rep.  736;  United  States  v.  Cal- 
houn, 39  Fed.  Rep.  604. 

1Seim  v.  State,  55  Md.  566;  Com- 
monwealth v.  Smith,  162  Mass.  144; 


Common  wealthy.  Pomfret,  137  Mass. 
564;  Commonwealth  v.  Ewig,  145 
Mass.  119;  State  v.  St.  Louis  Club, 
125  Mo.  308;  Burden  v.  Montana  Club, 
10  Mont.  330;  People  v.  Adelphi  Club, 
149  N.  Y.  5;  Columbia  Bank  v.  Mc- 
Master,  35  S.  C.  1 ;  Tennessee  Club  v. 
Dwyer,  11  Lea  452;  State  v.  Austin 
Club,  89  Tex.  20;  Piedmont  Club  v. 
Commonwealth,  87  Va.  541.  The 
same  ruling  was  made  in  Graff  v. 
Evans,  L.  R.  8>Q.  B.  Div.  373. 

2  See  Martin  v.  State,  59  Ala.  35; 
Rickart  v.  People,  79 I1L  85 ;  Marmont 
v.  State,  48  Ind.  21;  State  v.  Mercer, 
32  Iowa  405,  407;  State  v.  Horacek, 
41  Kan.  81;  Kentucky  Club  v.  Louis- 
ville, 92  Ky.  309;  State  v.  Easton 
Social,  etc.  Club,  73  Md,  97;  People 
v.  Soule,  74  Mich.  250;  State  v.  Essex 
Club,  53  N..  J.  L.  99;  State  v.  Lock- 
year,  95  N.  C.  633;  State  v.  Neis,  108 
N.  C.  87. 

3  Ndw  Orleans  v.  Jane,  34  La.  An. 
667.  A  retail  grocer,  however,  is  not, 
in  Louisiana,  liable  to  a  license-tax 
as  a  liquor-dealer,  unless  he  sells  by 
the  glass,  to  be  drunk  on  the  prem- 
ises: State  v.  Sies,  30  La.  An.  918. 
The  Louisiana  statute  requiring  a 
license  of  fifty  dollars  to  retail  liquors 
in  less  quantities  than  one  pint  does 
not  import  that  a  dealer,  combining 
with  such  selling  an  ordinary  busi- 
ness, shall  also  pay  the  ordinary 
license  of  five  dollars:  Jefferson  Po- 
lice Jury  v.  Marrero,  38  La.  An.  896. 
One  who  buys  grapes  and  manu- 
factures them  into  wines,  and  sells 
the  same  at  his  place  of  business  in 
either  bar-room  or  grocery,  is  liable 
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protected  by  his  license  in  selling  intoxicating  drinks  therein 
without  paying  the  ocaupation-tax  as  a  dealer  in  liquors.1  But 
a  boat  plying  upon  navigable  waters  between  different  states 
cannot  be  considered  as  conducting  or  doing  business  at  each 
and  every  point  where  she  touches,  so  as  to  become  subject  to 
taxation  at  each  of  such  points  in  respect  to  sales  of  liquor  at 
its  bar.2  A  license-tax  may  be  imposed  on  saloons,  although 
the  sale  of  liquors  is  illegal.3  Under  the  power  to  "  tax  "  and 
also  to  "  restrain  "  the  liquor  traffic,  a  town  may  license  it 4 
The  power  in  a  city  to  tax  cannot  be  delegated  to  the  mayor,5 
nor  can  license  be  refused  to  one  who  comes  within  the  stat- 
utory conditions.6 

Manufacturers.  Taxes  upon  manufactures  are  generally  ex- 
cise taxes.  For  a  time,  during  the  civil  war,  nearly  all  manu- 
factures were  taxed  by  the  federal  government,  but  only  a  few 
kinds  are  now  taxed,  either  by  the  nation  or  by  the  states.  Any 
or  all  may  be  taxed  by  both.7 


to  pay  a  license-tax  therefor:  Mande- 
ville  v.  Baudot,  49  La.  An.  286. 
i  La  Norris  v.  State,  13  Tex  App.  33. 

2  State  v.  Frappart,  31  La.  An.  340. 

3  Wolf  v.  Lansing,  53  Mich.  367. 
See,  on  this  subject,  the  cases  of 
State  v.  Hipp,  38  Ohio  St.  199;  King 
v.  Cappeller,  42  Ohio  St.  218;  Butz- 
man  v.  Whitbeck,  42  Ohio  St.  223. 

4Mt.  Carmel  v.  Wabash  County, 
50  111.  69. 

s  Kinmundy  v.  Mahan,  72  111.  462. 

«  Zanone  v.  Mound  City,  103  111.  552. 

7  See  Commonwealth  v.  Byrne,  20 
Grat.  165.  A  city  authorized  to  tax 
trades,  professions,  franchises,  and 
incomes  may  impose  a  tax  upon  the 
manufacture  and  sale  of  ice.  "Where 
the  word  '  trade '  is  used  in  defining 
the  power  to  tax,  the  broadest  sig- 
nification is  given  to  it,  and  it  is  in- 
terpreted as  comprehending  not  only 
all  who  are  engaged  in  buying  and 
selling  merchandise,  but  all  whose  oc- 
cupation or  business  it  is  to  manu- 
facture and  sell  the  products  of  their 
plants;  it  includes,  in  this  sense,  any 


employment  or  business  embarked 
in  for  trade  or  profit:  "  State  v. 
Worth,  116  N.  C.  1007.  One  who 
buys  timber  and  manufactures  it 
into  lumber  and  boards  is  a  manu- 
facturer, but  he  is  not  a  trader.  A 
trader  buys  and  sells  without  alter- 
ing in  substance  the  form  of  goods 
brought:  State  v.  Chadbourne,  80 
N.  C.  479.  A  merchant  tailor  who 
fashions  suits  of  clothes  from  pur- 
chased cloth  is  not  a  manufacturer 
within  the  statute  requiring  manu- 
facturers to  pay  license  fees:  State  v. 
Johnson,  20  Mont.  36.  A  confec- 
tioner is  not  a  manufacturer  so  as  to 
be  exempt  from  paying  a  confec- 
tioner's license  tax:  New  Orleans  v, 
Mannessier,  32  La.  An.  1075.  But 
one  who  converts  hogs  into  bacon, 
lard,  and  cured  meat  is  a  manufac- 
turer: Engle  v.  Sohn,  11  Ohio  St. 
691.  A  gas  company  is  a  "  manufact- 
uring company: "  Commonwealth  v. 
Lowell  Gas-Light  Co.,  12  Allen  75. 
But  an  aqueduct  company  is  not: 
Dudley  v.  Jamaica  Pond  Aqueduct 
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Merchants.  This  class  of  persons  is  often  selected  for  taxa- 
tion, and  the  right  to  tax  them  is  unquestionable.1  The  fact 
that  they  pay  taxes  on  their  stock  in  trade  as  property  does 


Co.,  100  Mass.  183.  And  see,  further, 
ante,  p.  704.  A  statute  exempting 
from  the  requirement  of  license 
those  who  sell  artiples  of  their  own 
manufacture  confers  a  personal  ben- 
efit only,  and  does  not  exempt  an 
agent  employed  by  a  manufacturer 
to  sell  his  goods:  State  v.  Rhyne,  119 
N.  C.  905.  Where  a  corporation  had 
leased  its  plant,  certain  acts  inci- 
dental to  the  preservation  of  its 
property  were  held  not  a  transaction 
of  business  so  as  to  render  it  liable 
to  a  license-tax:  State  v.  Anniston 
Rolling  Mills,  125  Ala.  121. 

1  Commonwealth  v.  Moore,  25 
Grat.  951.  Under  the  power  give,n 
to  a  city  "  of  licensing,  taxing,  and 
regulating  all  such  vehiples,  busi- 
ness, and  employment  as  the  public 
good  may  require,"  a  license  may  be 
required  of  all  who  sell  goods'  at  a 
fixed  place  of  business:  Ex  parte 
Mount,  66  Cal.  448.  A  merchant 
tailor  must  pay  a  license  fee  under 
a  statute  requiring  such  a  fee  of  one 
who  "sells  any  goods,  wares,  or  mer- 
chandise: "  State  v.  Johnson,  20 
Mont.  367.  One  who  sells  country 
produce  from  his  wagon  on  the 
market  square  held  not  to  be  con- 
ducting a  mercantile  business  so  as 
to  require  a  license:  Brown  v.  Com- 
monwealth, 98  Va.  366.  A  planter 
who  sells  goods  on  his  plantation  to 
employees  only,  to  promote  the  bet- 
ter administration  of  his  own  busi- 
ness, is  not  liable  to  a  merchant's 
tax:  Luling  v.  Labranche,  30  La, 
An.  972.  But  in  Thibaut  v.  Kear- 
ney, 45  La.  An.  149,  it  was  held  that 
a  planter  or  farmer  who  keeps  a 
store  on  his  plantation  and  sells 
goods  and  liquors  to  his  employees 
excjusively,  is  within  the  terms  of  a 
law  exacting  a  license  from  every 


one  "doing  a  business- of  selling  at 
retail."  ■  One  who  keeps  a  store  for 
the  benefit  of  his  employees,  at 
which,  however,  the  general  public 
is  invited  to  trade,  is  liable  to  a 
♦license-tax  to  be  determined  by  the 
total  amount  of  sales  to  the  general 
public  alone:  Thibaut  v.  Dymond, 
37  La.  An.  902.  As  to  who  is  liable 
in  Mississippi  for  the  privilege-tax 
"on  each  store,"  see  Folkes  v.  State, 
63  Miss.  81;  Harnen  v.  Williams,  64 
Miss.  600;  Pitts  v.  Vicksburg,  72 
Miss.  181;  Craig  v.  Pattison,  74  Miss. 
881.  As  to  taxes  on  merchants  in 
general,  see  Wilmington  v.  Roby,  8 
Ired.  250;  Commissioners  v.  Patter- 
son, 8  Jones  L.  182;  French  v.  Baker, 
4  Sneed  193;  Cousins  v.  Common- 
wealth, 19  Grat.  807.  Single  sale 
held  not  a  pursuit  of  the." occupa- 
tion of  vending  medicine: "  Love  v. 
State,  31  Tex.  Crim.  App.  469.  A 
statute  imposing  a  license-tax  on 
every  person  dealing  in  the  selling 
of  goods  in  the  state,  and  requiring 
such  person  to  take  out  from  the 
treasurer  of  the  proper  county  and 
city  a  license,  applies  only  to  perma- 
nent dealers  in  the  county,  and  does 
not  affect  a  foreign  corporation  hav- 
ing no  permanent,  place  of  business 
in  the  state.  Another  statute  pro- 
vides for  foreign  dealers  or  their 
agents  having  no  permanent  place 
of  business  in  any  such  city  or  bor- 
ough: Commonwealth  v.  American 
Tobacco  Co.,  173  Pa.  St.  531.  A  char-  • 
ter  provision  authorizing  a  tax  on 
transient  merchants,  or  on  the 
amount  of  their  sales,  or  a  property 
tax  on  their  stock,  held  not  to  limit 
a  provision  authorizing  a  similar 
tax  on  resident  merchants:  Gold- 
smith v.  Huntsville,  120  Ala.  182.  A 
license  to  sell  fertilizers  manufact- 
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not  preclude  specially  taxing  their  occupation.1  If  a  merchant, 
paying  a  tax  as  such,  adds  to  the  occupation  that  of  a  junk- 
dealer,  he  maybe  taxed  for  that  also;2  but  a  municipality  hav- 
ing power  to  tax  merchants  cannot  by  definition  bring  persons 
■within  the  power  whose  occupation  is  not  that  of  a  merchant, 
as  the  term  is  properly  understood  and  applied.3  "  A  dealer 
in  the  popular  and,  therefore,  in  the  statutory  sense  of  the 
word  is  not  one  who  buys  to  keep  or  makes  to  sell,  but  one 
who  buys  to  sell  again."4    Merchants  who  indiscriminately 


ured  in  a  certain  city  would  not  au- 
thorize the  sale  of  fertilizers  manu- 
factured at  a  distinct,  incorporated 
municipality  several  miles .  distant 
from  such  city:  Furman  Farm  Imp. 
Co.  v.  Long,  117  Ala.  581. 

i  Goldsmith  v.  Huntsvjlle,  120  Ala. 
183;  Woolman  v.  State,  2  Swan  353; 
Aurora  v.  McGannon,  138  Mo.  38; 
Albertson  v.  Wallace,  81  N.  C.  479; 
State  v.  Cohen,  84  N.  C.  771;  State  v. 
Stephens,  4  Tex.  137;  State  v.  Bock, 
9  Tex.  369.  An  ordinance  imposing 
a  tax  on  merchandise,  and  also  on 
persons  engaged  in  the  sale  of  mer- 
chandise, will  not,  unless  the  ordi- 
nance imperatively  requires  it,  be 
construed  to  authorize  the  collection 
of  more  than  one  tax  on  dealers  in 
general  merchandise:  Wynne  v. 
Eastman,  105  Ga.  614.  The  mer- 
chants' license-tax  authorized  by  the 
Missouri  statute  held  to  be  a  per- 
sonal-property and  not  an  occupa- 
tion-tax: State  v.  Tracy.  94  Mo.  317. 

2  Hush  v.  Commonwealth,  21  Grat. 
785;  New  Orleans  v.  Kaufman,  29 
La.  An.  283.  A  merchant  who  sells 
drugs  in  connection  with  his  mer- 
chandise may  be  required  to  pay 
both  a  merchants'  and  a  druggist's 
license:  State  v.  Holmes,  28  La.  An. 
765. 

3  Mays  v.  Cincinnati,  1  Ohio  St. 
268.    This  was  a  tax  on  .hucksters. 

4Norris  v.  Commonwealth,  27  Pa. 
St.  495.  One  who  buys  cattle,  sheep 
and  hogs,  and  seals  meat,  is  not  a 


dealer  in  meat,  and  is  not  liable  to 
the  tax:  State  v.  Yearby,  82  N.  C. 
561.  Proprietors  of  a  steam  saw-mill, 
who  buy  timber,  cut  it  up,  and  sell 
it  as  lumber,  are  not  liable  to  a  tax 
on  dealers:  State  v.  Chad  bourn,  80' 
N.  C.  479.  One  manufacturing  ice 
and  selling  his  product  is  not  a 
"  dealer  "  within  a  statute  imposing 
a  tax  on  wholesale  dealers  in  ice  in 
cities  of  a  certain  population:  Egan 
v.  State  (Tex.  Cr.  App.),  68  S.  W. 
Rep.  273.  A  manufacturer  who  sell3 
articles  manufactured  by  him,  the 
articles  being  the  product  of  the 
growth  of  the  state,  is  not  a  "dealer" 
in  such  articles:  Taylor  v.  Vincent, 
12  Lea  282.  But  where  a  manu- 
facturer is  engaged  as  a  wholesale 
dealer,  and  sells  products  other  than 
those  manufactured  by  him,  he  is 
within  the  law  requiring  a  whole- 
sale dealer's  license,  both  as  to  prod- 
ucts manufactured  and  sold  by  him, 
and  also  as  to  products  bought  on 
the  market  and  sold:  Union  Oil  Co. 
v.  Marrero,  52  La.  An.  357.  A 
plumber  is  not  a  "  dealer  "  in  goods, 
wares,  and  merchandise  within  the 
meaning  of  lawsr  imposing  mercan- 
tile license-taxes:  Commonwealth  v. 
Gormly,  173  Pa.  St.  586.  A  country 
merchant  occasionally  taking  lum- 
ber or  shingles  in  payment  of  a  debt, 
or  in  exchange  for  goods  kept  for 
sale,  held  not  subject  to  a  tax  on 
lumber  dealers:  State  v.  Barnes,  126 
N.  C.  1063.    As  to  what  constitutes 
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transact  business,  both  as  wholesale  and  as  retail  dealers,  are 
liable  to  a  license-tax  in  each  capacity.1  The  tax  may  be 
graded  by  the  amount  of  sales,2  or  by  the  amount  of  purchases,3 
or  by  the  assessed  valuation  of  the  stock  as  capital  employed; 4 
and  it  contemplates  that  the  merchant  shall  have  a  fixed  place 
of  business  within  a  county  or  city  —  a  store  or  shop  for  the 
sale  of  goods.5  A  constitutional  provision  that  "no  article, 
manufactured  of  the  produce  of  this  state  shall  be  taxed  other- 
wise than  to  pay  inspection  fees  "  does  not  preclude  a  privilege- 
tax  upon  the  occupation  of  selling  the  article.6  A  discriminat- 
ing and  prohibitory  tax  on  merchants  using  trading  stamps 
has  -been  held  to  be  unlawful.7    So  has  a  statute  requiring  a 


a  "  dealer  in  tobacco,"  see  Carter  v. 
State,  44  Ala.  29.  License  duty  on 
"  dealers  "  in  merchandise:  Common- 
wealth v.  Teller,  144  Pa."  St.  545.  Li- 
cense-taxes on  "produce  dealers:" 
District  of  Columbia  v.  Oyster,  4 
Mackey  285.  As  to  who  is  a  "  dealer 
in  pistols,"  see  Union  Metallic  Cart- 
ridge Co.  v.  Teague,  83  Ala.  475; 
Graham  v.  State,  71  Miss.  208.  As  to 
who  is  a  dealer  in  sewing-machines, 
or  an  agent  to  sell  them,  see  Weaver 
v.  State,  89  Ga.  639.  A  bicycle  dealer 
who  has  paid  the  license  fee  is  en- 
titled to  sell  bicycles  of  as  many  dif- 
ferent "makes"  as  he  may  choose, . 
although  his  license  specifies  partic- 
ular "makes":  Alexander  v.  State, 
109  Ga.  805. 

1  New  Orleans  v.  Koehn  &  Co.,  38 
La.  An.  328. 

2  San  Luis  Obispo  County  v.  Green- 
berg,  120  Cal.  300;  Gatlin  v.  Tarboro, 
78  N.  C.  119;  State  v.  Chapeau,  4  S. 
C.  378.  The  first  of  these  cases  holds 
that  a  county  ordinance  imposing  a 
license  on  merchants  is  not  void  be- 
cause it  imposes  a  penalty  for  the 
wilful  understatement  of  the  busi- 
ness. 

sAlbertson  v.  Wallace,  81  N.  C. 
479;  State  v.  Cohen,  84  N.  C.  771. 

4  In  re  Martin  (Kan.),  64  Pac.  Eep. 
43.  In  estimating  the  value  of  a 
merchant's  stock  for  the  purpose  of 


determining  the  amount  of  the  privi- 
lege tax,  cotton  taken  from  his  cus- 
tomers for  goods  sold  by  him  to 
them  is  not  to  be  .estimated:  Har- 
ness v.  Williams,  64  Miss.  600.  Under 
a  statute  requiring  a  merchant  to 
file  a  statement  of  assets  between 
the  first  Monday  in  March  and  the 
first  Monday  in  June  succeeding, 
the  merchant  is  liable  for  the  tax 
though  he  ceases  doing  business 
prior  to  the  first  Monday  in  June, 
where  he  continues  in  business  after 
the  first  Monday  in  March:  State  v. 
Eodecker,  145  Mo.  450. 

5  Brown  v.  Commonwealth,  98  Va. 
366. 

e  Kurth  v.  State,  86  Tenn.  134. 

7  Ex  parte  McKenna,  126  CaL  429. 
The  tax  here  imposed  was  eight 
times  the  maximum  license  fee  im- 
posed on  merchants  not  using  such 
stamps.  Nor  can  such  a  tax  be  sus- 
tained on  the  ground  that  it  is  on  a 
lottery:  Ibid.  It  was  held  in  Fleet- 
wood v.  Read,  21  Wash.  547,  that  an 
ordinance  imposing  a  license-tax  on 
all  merchants  using  trading  stamp 
is  not  unconstitutional  as  a  grant  of 
special  privileges,  and  is  supported 
by  a  statute  authorizing  cities  "  to 
grant  licenses  for  any  lawful  pur- 
pose, and  to  fix  by  ordinance  the 
amount  to  be  paid  therefor." 
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license  to  conduct  a  department  store.1  In  Alabama,  if  one 
has  obtained  a  state  license  to  sell,  he  may  make  sales  through 
an  agent.2 

A  merchant's  license  is  not  a  contract,  and  the  rate  of  taxa- 
tion upon  it  may  be  changed  at  the  pleasure  of  the  state.8 

Newspaper  publishers  may,  without  violating  the  constitu- 
tional provision  in  favor  of  the  freedom  of  the  press,  bei  re- 
quired to  pay  a  license  tax  in  respect  of  their  business.4  And 
such  a  tax  does  not  infringe  a  constitutional  provision  author- 
izing a  tax  upon  business  which  cannot  be  reached  by  the  ad 
valorem  system.8 

Officers.  The  United  States  may  tax  the  salaries  or  compen- 
sation of  their  officers,  and  the  states  may  tax  those  of  the 
state  officers,  though  neither  can  tax  the  compensation  received 
by  the  officers  of  the  other.!  And  the  state  may  authorize  its 
subdivisions  to  tax  state,  county,  or  township  offices  if  it  shall 
be  deemed  proper  to  do  so.7  Authority  to  tax  "  trades,  occupa- 
tions, and  professions "  does  not  authorize  a  tax  on  notaries 
public.8 

Peddlers  and  transient  dealers  are  commonly  taxed  a  specific 
sum  by  the  year,  because  they  are  likely  to  escape  any  other.9 
A  peddler's  tax  is  on  the  occupation,  not  the  goods,  and  one 
who  engages  in  the  business,  whether  as  agent  or  owner,  must 

1  State  v.  Ashbrook,  154  Mo.  375.  "  peddlers,"  see  Welton  v.  Missouri, 

2Furman  Farm  Imp.  Co.  v.  Long,  91  XJ.  S.  282,  295;  Randolph  v.  Yel- 

113  Ala.  203.  lowstone  Kit,  83  Ala.  471;  Hall  v. 

s Kelly  v.  Dwyer,  7  Lea  180^  State,  89  Fla.  637;  Ezell  v.  Thrasher, 

4  In  re  Jager,  29  S.  C.  438;  Norfolk  76  Ga.  817;  Spencer  v.  Whiting,  68 
v.  Norfolk  Landmark  Pub.  Co.,  95  ^  Iowa  678;  Kansas  v.  Collins,  34  Kan. 
Va.  564.  434;  State  v.  Emert,  103  Mo.  241,  247; 

5  Norfolk  v.  Norfolk  Landmark  State  v.  Lee,  113  N.  C.  681;  State  v. 
Pub.  Co.,  95  Va.  564.  ,  Gibbs,  115  N.  C.  700;  Range  Co.  v. 

6  Collector  v.  Day,  11  Wall.  113;  -Carver,  118 N.  C.  328;  State  v.  Franks 
ante,  pp.  129-134.  The  compensation  »(N.  C.),  41  S.  E.  Rep.  785;  Collier  v. 
of  a  post-office  clerk  has  been  held  Burgin  (N.  C),  41  S.  E.  Rep.  784; 
to  be  taxable  by  the  state:  Melcher  State  v.  Hodgdon,  41  Vt.  139.  As  to 
v.  Boston,  9  Met.  73.  who  are  itinerant  traders,  see  Burr 

7  Gilkeson  v.  Frederick  Justices,  13  v.  Atlanta,  64  Ga.  225;  Gould  v.  At- 
Grat.  577.  lanta,  55  Ga.  678.    The  following  are 

8  New  Orleans  v.  Bienvenu,  23  La.  cases  of  such  taxes:  Ex  parte  Heyle- 
An.  710.  man,  92  Cal.  492;   State  Center  v. 

9  For  definition  of  "  peddler,"  and  Barenstein,  66  Iowa  249;  Cherokee  v. 
rulings  as  to  who  may  be  taxed  as  Fox,  34  Kan.  16;   Carlisle  v.  Hech- 
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pay  it.1  It  is  held  in  Louisiana  that  the  license-tax  may  be  im- 
posed on  peddlers  upon  the  boats  navigating  the  public  waters 
of  the  state.2 

Physicians.  Provision  is  sometimes  made  for  the  collection 
of  a  license-tax  from  persons  engaged  in  the  practice  of  medi- 
cine.3 


inger,  103  Ky.  38;  Keller  v.  State,  11 
Md.  525;  Brooks  v.  Mangan,  86  Mich. 
576;  Grand  Rapids  v.  Norman,  110 
Mich. 544;  Rosenbloom  v.  State  (Neb.), 
89  N.  W.  Rep.  1053;  Wynne  v.  Wright, 

1  Dev.  &  Bat.  19;  Cowles  v.  Brittain, 

2  Hawks  204:  Whitfield  v.  Longest,  6 
Ired.  268;  Wilmington  v.  Roby,  8 
Ired,250;  Plymouth  v.  Pettyjohn,  4 
Dev.  591;  State  v.  City  Council,  10 
Rich.  240;  State  v.  Pinckney,  10  Rich. 
474;  City  Council  v.  Ahrens,  4  Strob. 
241;  Morrill  v.  State,  38  Wis.  428.  As 
to  who  are  itinerant  traders,  see  Burr 
v.  Atlanta,  64  Ga.  225;  Gould  v.  At- 
lanta, 55,  Ga.  678.  The  occupation  of 
carrying  clocks  in  a  one-horse  ve- 
hicle, and  selling  them  to  those  dis- 
posed to  buy,  subjects  the  person 
pursuing  the  occupation  to  a  ped- 
dler's tax  and  not  to  the  tax  of  trav- 
eling vendors:  Kirkpatrick  v.  Davis, 
49  La.  An.  871.  A  statute  authoriz- 
ing cities  to  enact  such  "  ordinances, 
not  inconsistent  with  the  Jaws  of  the 
state,  which  shall  be  deemed  expe- 
dient for  the  good  government  of  the 
city,  .  .  .  benefit  of  trade,"  etc., 
does  not  authorize  an  ordinance  re- 
quiring peddlers  to  procure  a  license: 
Paul  v.  Stoltz,  33  Minn.  233.  A  stat- 
ute making  it  a  misdemeanor  for  an 
itinerant  vendor  to  sell  merchandise 
without  a  license  held  applicable  to 
a  merchant   having    a    permanent 

•  place  of  business  in  a  city  who  tem- 
porarily opened  a  store  in  another 
town  in  the  state:  State  v.  Foster,  22 
R.  1. 163.  A  city  ordinance  requiring 
all  peddlers  and  drummers  to  pay  a 
license-tax  is  not  void  as  discriminat- 
ing against  products  of  other  states, 
although,  as  a  matter  of  fact,  few  of 


the  residents  of  the  city  or  state  care 
to  sell  under  it,  so  that,  in  practice, 
most  of  the  revenue  under  it  is  de- 
rived from  outsiders:  Ex  parte  Han- 
son, 28  Fed.  Rep.  127.  In  an  ordi- 
nance providing  that  no  person  shall, 
without  a  license,  peddle  articles 
other  than  provisions,  fish,  vegeta- 
bles, meat,  milk,  bread,  and  fruits 
(which  articles  were  specially  enu- 
merated in  addition  to  the  general 
term  "provisions  "  in  earlier  statutes 
on  the  subject):  State  v.  Angelo  (N. 
H),  51  AtL  Rep.  905.  It  was  held  in 
State  v.  Downing,  22  Mo.  App.  405, 
that  the  doctrine  of  principal  and 
agent  cannot  be  invoked  by  one 
peddling  without  a  license.  The  one 
actually  peddling  must  have  the 
license. 

i  Temple  v.  Sumner,  51  Miss.  13; 
State  v.  Rhyne,  119  N.  C.  905.  The 
license  fee  required  of  peddlers  in 
Wisconsin  is  held  to  be  imposed 
under  the  police  power:  Morrill  v. 
State,  38  Wis.  428. 

2 "  The  state,"  says  the  court, "  may 
not  levy  a  tax  on  goods  merely  pass- 
ing through  to  an  ultimate  destina- 
tion, or  sent  here  for  sale;  nor  on 
imports;  but  he  who  pursues  the 
business  of  selling  such  goods,  come 
whence  they  may,  can  claim  no  ex- 
emption from  the  general  laws  of 
the  state,  which  impose  the  same 
license-taxes  upon  all  who  pursue 
that  business,  citizen  of  this  state,  or 
of  any  other  state,  or  unnaturalized 
foreigner:  "  Cole  v.  Randolph,  31  La. 
An.  535.  See  also  Steamer  Block  v. 
Richland,  26  La.  An.  642. 

8  Girard  v.  Bissell,  45  Kan.  66. 
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Railroad  companies.  "While  railway  corporations  are  gen- 
erally taxed  upon  their  property,  they  are  also  sometimes 
taxed  in  other  modes.  In  some  states  they  are  taxed  a  spe- 
cific rate  on  their  capital,  in  others  the  franchise  is  taxed,  in 
others  the  business  or  profits.1  The  vehicle  by  means  of  which 
the  business  is  carried  on  may  also  be  taxed,  when,  the  tax 
does  not  amount  to  a  regulation  of  interstate  commerce.2  An 
occupation-tax  may  be  levied  on  a  street  railroad  for  its  use  of 
the  streets  by  tracks  and  cars.3 


1  See  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284.  A  statute 
imposing  a  privilege  tax  on  railroad 
companies"notpayingan  advalorem 
tax"  is  not  objectionable  as  class 
legislation,  though  there  are  but  two 
such  railroad  companies:  Knoxville 
&  O.  R.  Co.  v.  Harris,  99  Tenn.  684.  The 
operating  of  a  railway  in  a  city  may 
be  taxed  as  a  privilege:  Alabama  G. 
a  R  Co.  v.  Bessemer,  113  Ala.  668; 
San  Jose  v.  Railway  Co.,  53  Cal.  475; 
Los  Angeles  v.  Southern  Pac.  R.  Co., 
61  Cal.  59;  Florida  Central  &  P.  R 
Co.  v.  Columbia,  54  S.  C.  266;  State 
v.  McFetridge,  56  Wis.  256.  But  in 
Georgia,  under  a  statute  reserving 
to  the  state  the  right  to  tax  the  prop- 
erty of  railroads,  an  ordinance  pro- 
viding for  a  tax  "  on  all  railroads," 
was  held  void,  as  such  tax  was  not 
on  a  business  occupation  but  on  prop- 
erty: Augusta  v.  Central  R  Co.,  78 
Ga.  119.  A  city  charter  authorizing 
the  imposition  of  a  license-tax  on 
persons  engaged  in  certain  enumer- 
ated callings,  and  "upon  any  other 
person  or  employment  which  "  the 
council  "  may  deem  proper,  whether 
such  person  or  employment  be  herein 
specifically  enumerated  or  not,"  does 
not  authorize  the  imposition  of  a 
tax  on  a  railroad  corporation:  Lynch- 
burg v.  Norfolk  &  W.  R  Co.,  80  Va. 
237.  A  city  may  be  empowered  to 
impose  upon  each  of  a  railroad  com- 
pany's two  main  lines  running  into 
or  through  the  city  a  separate  license : 
Anniston  v.  Southern  R.  Co.,  112  Ala. 
71 


557.  Where  two  connecting  lines 
were  operated  under  one  manage- 
ment, only  one  occupation-tax  was 
required  to  be  paid:  Southern  R.  Co. 
v.  Greenville,  45  S.  C.  602.  A  railroad 
company  does  business  in  a  city  so 
as  to  be  subject  to  a  license-tax, 
though  it  has  no  tracks  within  the 
city,  but  runs  its  trains  into  the  city 
over  the  tracks  of  another  railroad 
company,  and  has  for  its  agent 
therein  the  agent  of  such  other  com- 
pany: Florida  Central  &  P.  R  Co.  v. 
Columbia,  54  S.  C.  266.  An  ordinance 
imposing  a  license-tax  on  "  railroad 
companies  for  business  done  ex- 
clusively within  the  city  "  does  not 
mean  to  subject  thereto  only  those 
companies  doing  business  exclusively 
within  the  city:  Ibid.  It  was  held 
in  York  v.  Chicago,  B.  &  Q.  R  Co., 
56  Neb.  572,  that  an  ordinance  im- 
posing an  occupation-tax  on  railroad 
corporations  transporting  passengers 
to  or  from  places  within  the  city 
limits  and  any  point  within  the  state 
is  not  void  as  imposing  a  tax  on  a 
business  not  wholly  carried  on  within 
the  city  imposing  the  tax.  By  grant- 
ing a  right  of  way  to  a  railroad  com- 
pany "free  of  any  claim  for  dam- 
ages or  other  compensation,"  a  city 
does  not  part  with  its  right  to  im- 
pose a  license-tax  on  this,  as  on  other, 
railroad  companies:  Los  Angeles  v. 
Southern  Pac.  R  Co.,  67  Cal.  433. 

2  See  ante,  p.  162. 

3  Savannah,  T.  &  I.  H.  R  v.  Savan- 
nah, 112  Ga.  164.  This  was  held  under 
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Telegraph  and  telephone  companies  may  be  required  to  pay 
license-taxes.1 

Theatrical  exhibitions  and  shows.  These  are  very  proper  sub- 
jects for  special  taxation,  and  are  commonly  charged  either  a 
specific  tax  by  the  year  'or  for  single  representations.  Such 
taxes  call  for  little  remark.2   The  business  of  a  traveling  circus 


a  charter  giving  "  full  power  and  au- 
thority to  make  such  arrangements 
and  levy  such  taxes  on  the  inhabit- 
ants of  said  city  and  those  who  trans- 
act business  therein."  A  grant  by  a 
city  of  a  franchise  to  a  street-railroad 
corporation,  the  grant  providing  the 
mode  of  construction  and  operation, 
will  oot  be  construed  to  deprive  the 
city  of  its  right  to  make  reasonable 
regulations,  or  to  impose  a  license- 
tax:  Wyandotte  v.  Corrigan,  35  Kan. 
21.  An  ordinance  authorizing  the 
construction  and  operation  of  a  street 
railway  is  not  to  be  regarded  as  an 
ftnproper  attempt  to  raise  revenue 
for  the  city,  because,  in  addition  to 
requiring  a  license  fee  for  each  car, 
it  also  imposes  an  annual  tax  on  each 
mile  of  track.  The  mileage-tax  is  not 
an  exercise  of  the  police  power,  but 
a  condition  upon  the  right  to  con- 
struct and  operate  the  road:  Chicago 
General  R,  Co.  v.  Chicago,  176  111.  253. 
For  a  city  to  condition  its  approval 
of  the  plan  of  a  street-railway  com- 
pany for  additional  tracks  on  the 
company's  annually  paying  a  certain 
amount  toward  the  new  expenses  in 
maintaining  the  streets  occasioned 
by  the  presence  of  tracks  is  neither 
the  laying  of  a  tax  nor  the  charging 
of  a  license  fee:  Central  R.  etc.  Co.'s  . 
Appeal,  67  Conn.  197,  A  city  ordi- 
nance granting  to  a  company  the  ex- 
clusive privilege  of  operating  a  street 
railway  on  payment  of  a  certain  sum 
each  year  on  every  car  run  by  the 
company  does  not  fix  a  tax  on  its 
business  or  calling  so  as  to  render 
the  company  free  from  an  ad  valo- 
rem tax  levied  by  the  city  under 


charter  provisions  for  an  ad  valorem 
tax  on  property  within  the  city  lim- 
its, but  exempting  therefrom  mer- 
chants and  others  paying  a  license 
or  specific  tax  on  their  business  or 
calling:  Newport  v.  South  Covington 
&  C.  St.  R.  Co.,  89  Ky.  29. 

1See,  as  to  such  taxes,  Western 
Union  Tel.  Co.  v.  City  Council,  56 
Fed.  Rep.  419;  Southern  Bell  Tel.  etc. 
Co.  v.  D'Alemberte,  39  Fla.  25;  In  re 
Chipchase,  56  Kan.  357;  Western 
Union  Tel.  Co.  v.  Fremont,  39  Neb. 
692;  Chester  v.  Western  Union  Tel. 
Co.,  154  Pa.  St.  464;  Ogden  City  v. 
Crossman,  17  Utah  66.  A  municipal 
corporation  has  the  right  to  impose 
upon  a  telegraph  company  doing  in- 
terstate business  a  reasonable  charge 
as  a  compensation  for  the  space  oc- 
cupied in  its  streets  by  the  telegraph 
poles;  but  the  reasonableness  of  any 
charge  thus  fixed  is  a  matter  for  ju- 
dicial investigation:  St.  Louis  -v. 
Western  Union  Tel.  Co.,  148  U.  S.  92. 
It  is  not  within  a  city's  taxing  power 
to  impose  as  a  "  consideration  for  the 
privilege"  a  charge  of  five  dollars 
per  pole  on  the  poles  of  a  telephone 
company  which  has  already  been 
established  under  an  ordinance  giv- 
ing it  permission  to  erect  its  lines. 
Such  a  charge  is  not  a  tax  on  prop- 
erty or  as  a  license:  New  Orleans  v. 
Great  South.  Tel.  etc.  Co.,  40  La.  An. 
41. 

2  See  Germania  v.  State,  7  Md.  1; 
Orton  v.  Brown,  35  Miss.  26;  New 
York  v.  Eden  Musee  American  Co., 
102  N.  Y.  593;  Mabry  v.  Tarver,  1 
Htimph.  94,  98;  Trapp  v.  White.  35 
Tex.  887.    The  Louisiana  statute  im- 
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is  not  a  trade,  so  as  to  be  exempt  from  a  carriage  tax  imposed 
"in  respect  of  any  goods  or  burden  in  the  course  of  trade."1  ■ 

Other  "privilege"  taxes.  Where  "privileges"  are  taxed, 
any  occupation  which  is  not  open  to  all,  but  can  only  be  exer- 
cised under  license  from  some  constituted  authority,  is  to  be 
regarded  as  a  privilege.8 '  The  keeping  of  a  ferry  may  there- 
fore be  taxed  under  state  authority,  as  an  occupation,  even 
though  the  ferry  be  upon  navigable  waters  and  from  a  town 
in  one  state  to  a  town  in  another.8  So  may  the  operating  of 
a  railway  in  a  city.4  And  succession  to  an  inheritance  may  be 
taxed  as  a  privilege,  notwithstanding  the  property  of  the  estate 
is  taxed,  and  taxes  on  property  are  required  by  the  constitu- 
tion of  the  state  to  be  uniform.8  Where  a  tax  is  laid  on  all 
"  pursuing  any  occupation,  trade,  or  profession,"  one  keeping 
a  billiard-table  for  profit  is  included ;  though  if  he  kept  it  for 
.  amusement  merely  he  would  not  be.8  It  is  no  objection  to  a 
tax  on  a  business  that  it  operates  indirectly  as  a  tax  on  the 
consumer.1  That  may  perhaps  be  the  very  reason  why  it  has 
been  deemed  desirable  to  levy  it.     In  the  margin  cases  of  busi- 

posing  a  license  for  keeping  a,  place  tinct  from    the  real   and  personal 

for   concert,   dancing,  and  variety  property  with  which  the  business  of 

performances  is  constitutional:  State  wharfinger  is  conducted:  Galveston 

v.  Schonhausen,  37  La.  An.  43.    The  County  v.  Galveston  Wharf  Co.,  72 

license  fee  is  not  a  tax  on  property:  Tex.  557. 

'Orton  v.  Brown,  supra.  3  Conway  v.  Taylor,  1   Black  403; 

i  Speak  v.  Powell,  L.  E.  9  Exch.  25.  Wiggins  Ferry  Co.  v.  East  St.  Louis, 

A  company  maintaining  a  driving  107  U.  S.  365;  Chilvers  v.  People,  11 

park  where  horse    races   are    held  Mich.   43;   Marshall   v.'  Grimes,    41 

annually  is  not  liable  to  a  tax  as  Miss.  27.    A  license  fee  imposed  on 

holding  an    exhibition  of  feats  of  the  keeping  of  a  ferry  held  not  to  be 

horsemanship,  or  as  keeping  a  show  enforced  under  the  taxing  power: 

open  to  the  public  for  pay,  within  Wiggins  Ferry  Co.  v.  East  St.  Louis, 

the  act  of  congress  of  1864:  United  102  111.  560. 

States  v.  Buffalo  Park,  16  Blatch.  189.  4  See  ante,  p.  1121. 

2  French  v.  Baker,  4  Sneed  193, 195.  SGelsthorpe  v.  Furnell,  20  Mont. 

A  wharfage  tax  may  be  levied  by  a  299;  Eyre  v.  Jacob,  14  Grat.  422.    See 

city  as  a  tax  on  all  vessels  touching  State  v.  Alston,  94  Tenn.  674. 

at  its  wharves:  Marshall  v.  Vicks-  6Tarde  v.  Benseman,  31  Tex  277. 

burgh,  15  Wall.  146.     Under  a  stat-  The  business-tax  may   be  imposed 

ute  requiring  that  "wharf  privileges,  though  the  property  is  taxed  also: 

as  well  as  wharves,  shall  be  taxed,"  Lewellen  v.  Lockharts,  21  Grat.  570. 

such  'privileges  are  to  be  taxed  as  dis-  7  Wiley  v.  Owens,  39  Ind.  429. 
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ness  or  occupation  taxes  other  than  those  already  referred  to 
are  cited.1 


1  Carroll  v.  Tuscaloosa,  12  Ala.  173; 
Gunter  v.  Leckey,  30  Ala.  591;  Stew- 
art v.  Atlanta  Beef  Co.,  93  Ga.  12; 
Simmons  v.  State,  12  Mo.  268;  St. 
Louis  v.  Laughlin,  49  Mo.  559;  Wins- 
ton v.  Taylor,  99  N.  C.  210;  Portland 
v.  O'Neill,  1  Or.  218.  A  lumber* 
yard,  used  for  storing  the  owner's 
lumber,  is  not  subject  to  a  tax  laid 
upon  a  "  cotton  or  lumber  yard  or 
other  place  of  storage  for  hire: " 
State  v.  Walker,  28  La.  An.  636.  One 
who  keeps  a  place  where  he  sells 


cigars  as  a  regular  business  keeps  a 
"  cigar  stand "  which  is  liable  to  a 
privilege  tax,  whether  he  carries  on 
such  business  separately  or  in  con- 
nection with  another  business  that 
is  licensed:  Knoxville  Cigar  Co.  v. 
Cooper,  99  Tenn.  472.  A  city  ordi- 
nance authorizing  the  issue  of  licen- 
ses to  persons  to  sell  cigarettes,  upon 
payment  of  $100,  and  forbidding  their 
sale  without  such  license,  sustained: 
Gundling  v.  Chicago,  177  U.  S.  183. 


CHAPTEK  XIX 

TAXES  UNDER  THE  POWER  OP  POLICE 

Taxation  and  regulation  compared.  There-are  some  cases 
in  which  levies  are  made  and  collected  under  the  general  des- 
ignation of  taxes,  or  under  some  term  employed  in  revenue 
laws  to  indicate  a  particular  class  of  taxes,  where  the  imposi- 
tion of  the  burden  may  fairly  be  referred  to  some  other  author- 
ity than  to  that  branch  of  the  sovereign  power  of  the  state 
under  which  the  public  revenues  are  apportioned  and  collected. 
The  reason  is,  that  the  imposition  has  not  for  its  object  the 
raising  of  revenue,  but  looks  rather  to  the  regulation  of  rela- 
tive rights,  privileges,  and  duties  as  between  individuals,  to  the 
conservation  of  order  in  the  political  society,  to  the  encourage- 
ment of  industry,  and  the  discouragement  of  pernicious  em- 
ployments.1 Legislation  for  these  purposes  it  would  seem 
proper  to  look  upon  as  being  made  in  the  exercise  of  that 
authority  which  is  inherent  in  every  sovereignty,  to  make  all 
such  rules  and  regulations  as  are  needful  to  secure  and  preserve 
the  public  order,  and  to  protect  each  individual  in  the  enjoy- 
ment of  his  own  rights  and  privileges  by  requiring  the  observ- 
ance of  rules  of  order,  fairness,  and  good  neighborhood,  by  all 
around  him.2  This  manifestation  of  the  sovereign  authority  is 
usually  spoken  of  as  the  police  power.3 

!Mr.    Walker,    in   his  Science   of  for    the    general    welfare   of   all:" 

Wealth,  adds  this  to  Adam  Smith's  State    v.    Wagener,  77    Minn.    483. 

four  cardinal  rules  of  taxation:  "V.  "The  police  power  is  a  general  term 

The  heaviest  taxes  should  be   im-  used  to  express  the  particular  right 

posed  on  those  commodities  the  con-  of  a  government  which  is  inherent 

sumption    of   which    is    especially  in  every  sovereignty:"  Lake  Shore 

prejudicial  to  the  interests  of  the  &  M.  S.  R.  Co.  v.  Smith,  173  U.  a 

people.,"  684.     "The  police  power  extends  to 

2Gilson  v.  Monson,  114  Mich.  671.  the  protection  of  the  lives,  health, 

3 "  The  term  '  police  power,'  as  un-  and  property  of  the  citizens,  and  to 

derstood  in  American  constitutional  the  preservation  of  good  order  and 

law,  means  simply  the  power  to  im-  public  morals: "  Davock  v.  Moore,  105 

pose  such  restraints   upon  private  Mich.  120.    Licenses  for  the  regula- 

rights  as  are  practically  necessary  tion  of  occupations  and  not  for  reve>- 
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The  distinction  between  a  demand  of  money  under  the  po- 
lice power  and  one  made  under  the  power  to  tax  is  not  so 
much  one  of  form  as  of  substance.1  The  proceedings  may  be 
the  same  in  the  two  cases,  though  the  purpose  is  essentially 
different.  The  one  is  made  for  regulation  and  the  other  for 
revenue.2  If,  therefore,  the  purpose  is  evident  in  any  particu- 
lar instance,  there  can  be  no  difficulty  in  classifying  the  case 
and  referring  it  to  the  proper  power.3    But  in  what  has  been 


nue  can  be  justified  only  upon  the 
ground  that  a  necessity  exists  for 
the  exercise  by  the  state,  either  di- 
rectly, or  through  delegation  to 
municipal  corporations;  of  the  police 
power:  Bessette  v.  People,  193  111. 
834.  In  order  that  an  ordinance  to 
license  a  particular  occupation,  such 
as  the  business  of  plumbing,  may  be 
justified  as  an  exercise  of  police 
power,  it  must  appear  that  the  re- 
quirement of  a  license  tends  to  pro- 
mote the  public  .  health,  morals, 
safety,  comfort,  or  welfare,  or  to 
suppress  disease:  Wilkie  v.  Chicago, 
188  111.  444  A  statute  imposing  a 
uniform  license-tax  on  merchants, 
etc.,  to  be  fixed  by  a  board  of  com- 
missioners, and  requiring  two-thirds 
of  such  a  tax  to  be  paid  into  the  city 
treasury,  and  one -third  into  the  state 
treasury  as  a  condition  to  the  issue 
of  a  license  to  do  business,  and  fix- 
ing a  fine  for  its  violation,  neither 
tends  towards  the  preservation  of 
the  public  health,  morals,  safety,  nor 
welfare,  and  hence  cannot  be  sus- 
tained as  a  proper  police  regulation: 
State  v.  Ashbrook,  154  Mo.  375.  The 
imposition  by  a  city  of  a  charge,  of 
five  dollars  a  pole  on  the  poles  of  a 
telephone  company  which  has  al- 
ready been  established  under  an  or. 
dinance  giving  it  permission  to  erect 
its  lines  is  not  an  exercise  of  the 
police  power:  New  Orleans  v.  Great 
South.  Tel.  etc.  Co.,  40  La.  An.  41. 

i  Philadelphia  v.  Contributors,  143 
Pa.  St:  '367. 


2  Taxation  may  be  for  the  purpose 
of  raising  revenue,  or  for  the  purpose 
of  regulation.  When  for  the  pur- 
pose of  regulation  it  is  an  exercise  of 
the  police  power  of  the  state:  Carth- 
age-v.  Rhodes,  101  Mo.  175.  See,  to 
the  same  effect,  Davis  v.  Petrinovich, 
112  Ala.  654;  Mulcahy  v.  Newark,  57 
N.  J.  L.  513,  and  cases  cited.  :  Under 
the  constitution  of  California  a  city 
may  impose  licenses  for  carrying  on 
business  and  for  revenue,  or  both; 
the  former  is  an  exercise  of  the  po- 
lice power,  the  latter  of  the  taxing 
power:  In  re  Guerrero,  69  Cal.  88. 
Under  a  power  to  license  taxes  can- 
not be  imposed,  and  the  power  to  tax 
does  not  confer  the  authority  to 
license — the  objects  to  be  attained 
in  the  exercise  of  the  two  powers  not 
being  the  same:  Burlington  v.  Bum- 
gardner,  43  Iowa  673.  A  city,  under 
power  given  "to  regulate  streets" 
and  ''to  prescribe  the  manner  in 
which  corporations  shall  exercise  any 
privilege  granted  them  in  the  use  of 
any  street,"  cannot  enact  an  ordi- 
nance imposing  license  fees  for  rev- 
enue upon  a  railway  in  the  use  of 
the  streets:  Cape  May  v.  Cape  May 
Transp.  Co.,  64  N.  J.  L.  80.  Under  its 
police  power  a  city  cannot  levy  a  tax 
for  revenue:  Pitts  v.  Vicksburg,  72 
Miss.  181.  To  the  same  effect,  Mes- 
tayer  v.  Carrege,  38  La.  An.  707; 
State  v.  Bean,  91  N.  C.  554. 

8  Ellis  v.  Frazier,  38  Or.  462;  Phila- 
delphia v.  Contributors,  143  Pa.  St. 
367. 
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said  regarding  the  apportionment  of  taxes  it  has  been  seen 
that  other  considerations  than  those  which  regard  the  produc- 
tion of  a  revenue  are  admissible,  and  that  regulation  may  be 
kept  in  view  when  revenue  is  the  main  and  primary  purpose. 
The  right  of  any  sovereignty  to  look  beyond  the  immediate 
purpose  to  the  general  effect  neither  is  nor  can  be  disputed. 
The  government  has  general  authority  to  raise  a  revenue  and 
to  choose  the  methods  of  doing  so ;  it  has  also  general  author- 
ity over  the  regulation  of  relative  rights,  privileges,  and  duties, 
and  there  is  no  rule  of  reason  or  policy  in  government  which 
can  require  the  legislature,  when  making  laws  with  the  one 
object  in  view,  to  exclude  carefully  from  its  attention  the 
other.  Nevertheless,  cases  of  this  nature  are  to  be  regarded 
as  cases  of  taxation.  Ee venue  is  the  primary  purpose,  and  the 
regulation  results  from  the  methods  of  apportionment  that  are 
resorted  to  in  obtaining  the  revenue.  Only  those  cases  where 
regulation  is  the  primary  purpose  can  be  specially  referred  to 
the  police  power.1 

Custom  has  much  to  do  in  determining  whether  certain 
classes  of  exactions  are  to  be  regarded  as  taxes  or  as  duties 
imposed  for  regulation.  If,  by  the  common  understanding  and 
general  custom  of  the  country,  a  particular  duty  is  regarded 
as  being  imposed  upon  certain  individuals,  not  as  their  propor- 
tionate share  in  the  burdens  of  government,  but  because  of 
some  special  relation  to  property  peculiarly  located,  or  to  busi- 
ness peculiarly  troublesome  or  dangerous,  so  that  a  require- 
ment that  the  duty  shall  be  performed  by  such  individuals  is 
usually  regarded  as  only  in  the  nature  of  regulation  of  relative 
obligations  and  duties  through  the  neighborhood  or  the  munici- 
pality, there  is  no  sufficient  reason  why  this  may  not  be  con- 

1  Reel  foot  Lake  Levee  Dist.  v.  Daw-  except  so  far  as  a  departure  is  neces- 
son,  97  Tenn.  151.  It  is  not  a  valid  sary  to  make  it  regulative  or  pro- 
objection  to  a  city  ordinance  impos-  hibitive:  San  Francisco  v.  Liverpool, 
ing  a  license  fee  for  selling  cigarettes  etc.  Co.,  74  Cal,  113.  An  ordinance 
that  it  partakes  both  of  the  character  providing  for  public  weighing,  and 
of  a  regulation  and  also  of  that  of  an  fixing  a  scale  of  prices  therefor,  from 
excise  tax:  Gundling  v.  Chicago,  177  which  source  the  city  derived  a  rev- 
XT.  8.  183.  Where  a  tax  is  partly  for  enue,  was  held  not  invalid  because 
revenue  and  partly  under  the  state's  it  was  for  the  purpose7  of  raising 
police  power,  it  must  conform  to  the  revenue:  St.  Charles  v.  Eisner,  155 
limitations  upon  the  taxing  power,  Mo.  671. 
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sidered  a  mere  police  regulation,  though  the  proceedings  as- 
sume the  form  of  taxation,  and  are  even  designated  by  that 
name.1  The  summoning  of  the  people  once  a  year  to  put  the 
highways  of  their  neighborhood  in  order  has  sometimes  been  • 
looked  upon  as  a  case  of  this  description;  to  some  extent,  at 
least,  in  the  nature  of  a  police  regulation,2  notwithstanding 
that,  on  a  failure  to  obey  the  summons,  the  value  of  the  labor 
is  collected  in  money.  A  public  purpose,  such  as  is  usually 
accomplished  by  an  expenditure  of  public  moneys,  is  indeed 
had  in  view  in  such  a  case ;  but  the  custom  of  requiring  high- 
way labor  seems  to  have  come  down  to  us  from  a  period  when 
regular  taxes  were  unknown  or  only  collected  in  kind,  and 
when  it  was  looked  upon  as  a  neighborhood  duty  to  keep  the 
roads  in  order,  as  it  was  also  to  prevent  riots  and  arrest  crim- 
inals, or  make  compensation  for  their  offenses.  A  like  practice, 
based  upon  a  similar  idea,  has  prevailed  in  other  countries.8 

Sidewalk  assessments.    The  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  the  streets  in  cities  and 


1  State  v.  Fowler,  32  R.  I.  163.  A 
statute  authorizing  a  city  to  levy  as- 
sessments on  real  property  abutting 
on  a  street  to  pay  for  improvements 
made  on  such  street  is  not  an  exer- 
cise or  delegation  of  the  power  of 
taxation,  but  is  an  exercise  of  the 
police  power  of  the  state  in  regard 
to  the  opening  and  repairing  of 
streets  and  highways:  Trustees  v. 
Atlanta,  76  Ga.  181.  A  statute  au- 
thorizing the  abatement  of  a  nui- 
sance at  the  expense  of  the  property 
on  which  it  exists  held  npt  to  im- 
pose a  special  tax  within  the  mean- 
ing of  the  constitution  relating  to 
special  taxation  for  local  improve- 
ments. It  is  not  a  tax  or  assessment 
at  all,  but  a  warranted  exercise  of 
the  police  power:  Horbach  v.  Omaha, 
54  Neb.  33.  But  where  the  statute 
requires  notice  to  the  owner,  and  en- 
titles him  to  an  opportunity  to  do 
the  work  —  grading  and  filling  lots, 
etc., —  himself,  and  notice  is  not 
'served,  the  assessment  is  void:  Ibid. 
And  a  special  tax  assessed  by  a  city 


on  a  citizen's  lot  to  pay  the  costs  of 
abating  a  nuisance  created  by  the 
municipality  on  the  lot  will  not  be 
sustained:  Lasbury  v.  McCague,  56 
Neb.  320. 

2  See  State  v.  Halifax,  4  Dev.  Law 
345;  Sawyer  v.  Alton,  3  Scam.  127, 
130;  Pleasant  v.  Kost,  29,  111.  490; 
Overseers  of- Amenia  v.  Stamford,  6 
Johns.  92;  Draining  Company  Case, 
11  La.  An.  338,  372. 

3  A  license  fee  for  the  right  to  col- 
lect tolls  for  the  use  of  one's  own 
wharf  is  in  a  large  sense  a  tax,  "as 
being  a  charge  or  burden  imposed 
upon  persons,  property,  or  business 
to  raise  money  for  public  purposes: " 
Santa  Barbara  v.  Stearns,  51  Cal.  499. 
Where  a  city  has  granted  the  priv- 
ilege to  supply  water  to  its  people 
without  let  or  hindranoe,  the  water- 
works are  taxable  as  property,  but  a  j 
license  fee  cannot  then  be  imposed 
on  the  privilege  of  supplying  the 
water:  Stein  v.  Mobile,  49  Ala.  362; 
Mobile  v.  Stein,  54  Ala.  23. 


CH.  XIX.J  TAXES    UNDEK   THE   POWER   OF   POLICE.  1129 

other  populous  places  are  more  distinctly  referable  to  the 
power  of  police:1  These  foot-walks  are  not  only  required,  as 
a  rule,  to  be  put  and  kept  in  proper  condition  for  use  by  the 
adjacent  proprietors,  but  it  is  quite  customary  to  confer  by 
the  municipal  charters  full  authority  upon  the  municipalities 
to  order  the  walks  of  a  kind  and  quality  by  them  prescribed 
to  be  constructed  by  the  owners  of  adjacent  lots  at  their  own 
expense,  within  a  time  limited  by  the  order  for  the  purpose, 
and,  in  case  of  their  failure  so  to  construct  them,  to  provide 
that  it  shall  be  done  by  the  public  authorities,  and  the  cost 
collected  from  such  owners  or  made  a  lien  upon  their  prop- 
erty. When  this  is  the  law  the  duty  must  be  looked  upon  as 
being  enjoined  as  a  regulation  of  police,  because  of  the  pecul- 
iar interest  such  owners  have  in  the  walks,  and  because  their 
situation  gives  them  peculiar  fitness  and  ability  for  perform- 
ing, with  promptness  and  convenience,  the  duty  of  putting 
them  in  proper  state,  and  of  afterwards  keeping  them  in  a 
condition  suitable  for  use.  Upon  these  grounds  the  authority 
to  establish  such  regulations  has  been  supported  with  little 
dissent.4 

No  doubt  this  requirement  is  sometimes  in  a  measure  oppres- 
sive, since  the  actual  cost  may  exceed  the  pecuniary  advantages 
to  the  lot-owner;3  but  this,  in  the  case  of  police  regulations, 

'Philadelphia  v.  Contributors,  143  anon,  19  Ohio  418;  Greensburgh  v. 

Pa.  St.  367.  Young,  53  Pa.  St.  280;    Deblois    v. 

2Remken  v.  Fuehring,  130  Ind.  383.  Barker,  4  R.  I.  445;  Washington  v. 

The  leading  case  is  Godard   Peti-  Nashville,  1  Swan    177;   Whyte    v. 

tioner,  16  Pick.  504,  where  th'   sub-  Nashville.    2   Swan    364;    Franklin 

ject  is   examined   at  length     The  v.  Mayberry,  6  Humph.  368;  Wilson 

followin0   cases   support  th.-  same  v  Phillippi,  39  W.  Va.  75.    And  see 

view:  Palmer  v.  Way.  6  Colo.  106;  Hudler   v.   Golden,    36    N.   Y.    446; 

Pueblo   v.  Robinson,   12  Colo.  593;  Woodbridge  v.  Detroit,  8  Mich.  274, 

White  v.  People,  94  III.  604,  explain-  309.     Under  a  chartei  authorizing  a 

ing  Ottawa  v.  Spencer,  40  111.  211;  city  to  cause  and  procure  all  streets 

Sloan  v.  Beebe,  24  Kan.  343;  Hydes  and  sidewalks  to  be  graded,  and  to 

v.  Joyes,  4   Bush  464;    O'Leary  v.  compel  the  abutting  owners  to  pay 

Sloo,  7  La.  An.  125;  Lowell  v  Had-  the  expense  thereof,  it  cannot  com- 

ley,  8  Met.  180;  Flint  v.  Webb,  25  pel  an  abutting  owner  to  raise  the 

Minn.  93;  Macon  v.  Patty,  57  Miss,  sidewalk,  but  can  only  compel  him 

378;  Kemper  v.  King,  11  Mo.  App.  to  pay  for  doing  it:  Arndt  v.  Cull- 

116;  Paxson  v.   Sweet,  13  N.  J.  L.  man  (Ala.),  31  South.  Rep.  478. 

196;   Buffalo  City  Cemetery  Co.  v.  sinNew  Jersey,  where  it  is  held 

Buffalo,  46  N.  Y.  503;  Hart  v.  Brook-  that  the  assessment  for  an  improve- 

lyn,  36  Barb.  226;  Bonsall  v.  Leb-  ment  on  the  adjoining  land-owners 
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is  never  a  conclusive  objection.1  It  has  been  beld  competent  to 
order  a  sidewalk  constructed  on  one  side  of  a  street  when  none 
is  ordered  on  the  other ; 2  and  to  order  it  even  though  the 
street  is  not  as  yet  graded;3  and  to  collect  the  cost  before  the 
walk  is  built.4  And  the  owner  of  a  corner  lot  may  be  required 
to  pave  the  sidewalk  on  each  of  the  streets.5  In  New  Jersey 
it  is  held  that  the  lot-owner,  in  case  the  street  is  unpaved,  may 
be  required,  as  a  part  of  the  expense  of  the  walk,  to  construct 
a  gutter  necessary  for  its  security.6 

Sewer  assessments.  There  seems  to  be  no  legal  impedi- 
ment to  a  requirement  under  the  police  pqwer  that  lot-owners 
in  cities  and  villages  shall  be  at  the  expense  of  constructing 
that  portion  of  the  public  sewer  in  front  of  their  respective 
premises.7  It  is  true  that  the  levies  for  the  purpose  of  con- 
structing sewers  and  of  keeping  them  in  repair  are  commonly 
spoken  of  as  taxes ; 8  but,  as  has  been  justly  remarked,  there  is 


must  not  exceed  the  actual  benefit 
conferred  by  such  improvement,  it 
is  also  held  that  the  whole  expense 
of  a  sidewalk  may  be  assessed  upon 
the  lot  in  front  of  which  it  is  con- 
structed, regardless  of  absolute  ben- 
efits: Van  Tassel  v.  Jersey  City,  37 
N.  J.  L.  128.  And  see  Dewey  v.  Des 
Moines,  101  Iowa  416,  and  cases  cited. 

1  Speer  v.  Athens,  85  Ga.  49. 

2  State  v.  Portage,  12  Wis.  562. 

3  Parker  v.  Challiss,  9  Kan.  155, 
11  Kan.  384. 

*  Mix  v.  Shaw,  106  111.  425. 

6  Sands  v.  Richmond,'31  Grat.  571. 
See  Wolf  v.  Keokuk,  48  Iowa  129. 
In  Twycross  v.  Pitchburg  R.  Co.,  10 
Gray  293,  295,  a  lessee's  covenant  to 
pay  "  all  taxes  or  duties,"  levied  or 
to  be  levied  on  the  premises  during 
the  term,  was  held  not  to  apply  to 
an  assessment  for  paving  the  side- 
walk in  front;  that  not  being  a  tax 
or  duty  levied  or  to  be  levied  on  the 
premises  demised.  "  It  is  a  perma- 
nent improvement  of  the  estate,  the 
benefit  of  which  is  to  be  found  in 
the  increased  value  of  the  estate, 
and  in  the  increased  rent  which  it 


would  permanently  command."  Per 
Thomas,  J.  In  Illinois  it  is  held  not 
competent  to  make  the  cost  of  the 
sidewalk  a  personal  charge  against 
the  owner:  Craw  v.  Tolono,  96  111. 
255;  Virginia  v.  Hall,  96  III.  378. 

6  Robins  v.  New  Brunswick;  44 
N.  J.  116.  In  Williams  v.  Bruce,  5 
Conn.  190,  it  was  decided  that  the 
building  of  a  railing  on  the  inner 
side  of  a  sidewalk  could  not  be  com- 
pelled under  a  general  authority  to 
require  the  sidewalk  to  be  con- 
structed. In  Wright  v.  Briggs,  2 
Hill  77,  it  was  held  that  authority  to 
a  village  council  to  require  adjoin- 
ing owners  to  construct  sidewalks  in 
front  of  their  premises  would  not 
warrant  imposing  upon  them  a  tax 
for  improving  the  street.  A  power 
in  a  municipal  charter  to  "regulate 
and  improve"  sidewalks  does  not 
authorize  an  assessment  for  their 
construction:  Fairfield  v.  Rat  cliff  e, 
20  Iowa  396. 

7  Van  Wagoner  v.  Paterson  (N.  J.), 
51  Atl.  Rep.  922. 

s  See  Philadelphia  v.  Tryon,  35  Pa. 
St.  401;  Stroud  v.  Philadelphia,  61 
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as  much  reason  to  subject  the  owners  of  land  abutting  to  con- 
tribution to  their  expenditure,  as  there  is  to  oblige  them  to  pave 
the  footways  in  front  of  their  grounds,  or  to  keep  the  same  in 
repair,  when  the  city  shall  pave  the  streets  adjoining.  It  should 
be  a  charge  on  the  land,  just  as  is  the  requisition  on  the  own- 
ers of  land  abutting  on  the  streets  to  clear  away  the  snow  at 
their  own  expense,  which  has  been  determined  to  be  a  reason- 
able provision.  It  is  a  charge  upon  real  estate  thus  situated, 
and  requisite  for  the  comfort  and  convenience  of  all  the  citi- 
zens.1 By  this  is  not  meant  that  the  expense  of  sewers  may 
not  be  borne  by  general  tax,  as  indeed  is  often  done;  what  is 
meant  is  only  this:  that  the  purpose  to  be  accomplished  is  of 
that  peculiar  nature  that  the  duty  to  provide  for  it  seems  inti- 
mately associated  with  the  ownership  of  adjacent  property,  the 
value  of  which  will  be  increased  and  the  use  facilitated  by 
means  thereof ;  and  it  is  therefore  within  the  competency  of 
the  legislature  to  impose  upon  the  owners  of  such  property  the 
duty  to  make  provision  for  it.2 

Levee  assessments.  Assessments  for  the  construction  of  em- 
bankments or  levees,  to  protect  from  overflow  and  destruction 
large  tracts  of  country,  are  commonly  levied  on  the  owners  of 
lands  bordering  on  or  lying  near  the  Creams  or  bodies  of  water 
from  which  the  danger  is  anticipated,  and  are  generally  looked 
upon  as  a  species  of  local  tax.3  But  if  it  should  be  imposed  as 
a  duty  upon  residents  or  property  owners  in  the,  neighborhood 
of  such  a  danger,  that  they  should  turn  out  periodically,  or  in 
emergencies,  and  give  personal  attention  and  labor  to  the  con- 
struction of  the  necessary  defenses  against  overflow  and  inun- 
dation, it  is  not  perceived  that  there  could  be  any  difficulty  in 
supporting  such  a  requirement  as  one  of  police,  or  of  resting  it 

Pa.  St.  255;  Boston  v.  Shaw,  1  Met.  a  Van  Wagoner  v.  Paterson  (N.  J.), 

130;  Hildreth  v.  Lowell,  11  Gray  345;  51  Atl.  Rep.  923. 

Cone  v.  Hartford,  28  Conn.  363;  State  3  Crowley  v.  Cropley,  2  La.  An.  329. 

v.  Jersey  City,  29  N.  J.  441;  State  v.  See  Sessions  v.  Cronklinton,  20  Ohio 

Charleston,  12  Rich.  702,  733.  St.  349 ;  Egyptian  Levee  Co.  v.  Hardin, 

lPutnam,  J.,  in  Boston  v.  Shaw,  t  27  Mo.  495;  Yeatman  v.  Crandall,  11 

Met.  130,  138.    In  this  case  it  is  de-  La.  An.  220;  Wallace  v.  Shelton,  14 

cided  that  the  levy  of  a  sewer  rate  La.  An.  498;  Bishop  v.  Marks,  15  La. 

by  the  value  of  estates  is  void,  as  it  Ah.  147;  Richardson  v.  Morgan,  16 

could  not  be  equal  or  just.  La.  An.  429;  McGehee  v.  Mathis,  21 

Ark.  40 ;  Jones  v.  Boston,  104  Mass.  461. 
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upon  the  same  grounds  which  sustain  the  regulations  in  cities, 
by  which  duties  are  imposed  on  the  occupants  of  buildings  to 
take  certain  precautions  against  fires,  not  for  their  own  benefit 
exclusively,  but  for  the  protection  of  the  public.1 

Drainage  laws.  Similar  considerations  apply  in  the  case  of 
drainage  laws,  which  are  enacted  in  order  to  relieve  swamps, 
marshes,  and  other  low  lands  of  the  excessive  waters  which 
detract  from  their  value  for  occupation  and  cultivation,  and 
perhaps  render  them  worthless  for  use,  and  are  likely  at  the 
same  time  to  diffuse  through  the  neighborhood  a  dangerous 
nuisance.  If  these  may  be  drained  at  the  expense  of  the 
owner,  by  special  tax,  there  can  be  no  doubt  of  the  right  of  the 
state  to  make  it  his  duty  to  drain  them,  as  a  matter  of  police 
regulation ; 2  the  state  coming  forward  to  perform  the  duty  at 
his  expense,  in  case  of  its  not  being  suitably  or  expeditiously 
performed  by  himself.' 


1  It  is  said  by  Elmer,  J.,  in  State  v. 
Newark,  27  N.  J.  L.  185,  194,  that 
"  laws  for  the  drainage  and  embank- 
ing of  low  grounds,  and  to  provide 
for  the  expense  for  the  mere  benefit 
of  the  proprietors,  without  reference 
to  the  public  good,  are  to  be  classed, 
not  under  the  taxing  but  the  police 
power  of  the  .government;  and  so 
also  the  regulation  of  fences  and 
party-walls."  To  the  same  effect  is 
Boro  v.  Phillips  Co.,  4  Dill.  216.  In 
that  case  the  acts  in  question  pro- 
vided for  paying  for  all  levee  work 
by  assessment  on  the  land  benefited, 
and  declared  that  other  lands  and 
property  in  the  county  should  not  be 
taxed  for  the  purpose.  Held,  that 
the  county  at  large  was  not  liable 
though  the  county  court  had  failed 
in  its  duty-to  levy  a  tax  upon  the 
benefited  lands  to  pay  for  work  done. 
The  liability  rests  solely  on  the  levee 
districts. 

2  Lien  v.  Board  of  Com'rs,  80  Minn. 
58.  Assessment  of  benefits  for  drain- 
age that  is  for  private  advantage,  not 
for  public  utility,  is  not  within  the 


police  power:  Gifford  Draining  Dist. 
v.  Schroer,  145  lad.  572. 

'In  State  v.  Charleston,  12  Rich. 
702, 733,  the  power  to  require  sewers, 
drains,  and  sidewalks  to  be  con- 
structed by  the  owners  of  the  prop- 
erty adjacent  is  plainly  referred  to 
the  police  power.  "From  a  very 
early  period  sewers  and  pavements 
have  constituted  exceptional  sub- 
jects in  reference  to  assessments. 
Statutes  of  drains  and  sewers  were 
known  before  the  time  of  Henry 
VIII.,  when  the  general  statutes  on 
the  subject  were  enacted,  and  the 
mode  of  assessment  prescribed.  In 
like  manner  the  act  of  1764  provided 
for  assessments  for  drains  or  sewers 
and  sidewalks.  Various  reasons  have 
been  assigned  for  these  exceptions. 
Among  others,  it  has  been  plainly 
urged  that,  as  a  sanitary  regulation, 
and  under  the  power  to  abate  nui- 
sances, the  corporation  might  require 
every  citizen  to  drain  his  own  lot,  or, 
in  case  of  neglect,  exact  a'  penalty; 
and  so  by  the  old  act  of  1698  (7  Stat. 
12),  every  inhabitant  of  Charleston 
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It  is  not  to  be  doubted  that  other  cases  which  may  not  have 
yet  been  the  subject  of  judicial  consideration  would  fall  within 
the  same  reasons;  but  it  might  be  presumptuous  to  attempt 
an  enumeration  of  them,  especially  as  there  can  be  little  or  no 
occasion  for  doing  so,  when  the  taxing  power  is  commonly 
sufficient  to  meet  all  their  requirements.  A  safer  ground  will 
be  occupied  in  the  consideration  of  those  cases,  so  often  .the 
subject  of  judicial  review,  in  which  burdens  in  the  shape  of 
license  fees  have  been  imposed  upon  business,  trades,  or  occu- 
pations. 

License  fees  in  general. —  License  fees  may  be  imposed: 
1.  For  regulation.  2.  For  revenue.  3.  To  give  mpnopolies. 
4.  For  prohibition.1  The  third  purpose  is  inadmissible  in  any 
free  government,  and  has  not  avowedly  been  had  in  view  at 
any  time  in  this  country,  nor  in  England  since  the  period  im- 
mediately preceding  the  revolution  of  1688,  so  fruitful  ol  arbi- 
trary exactions  of  every  available  nature.2  The  fourth  purpose 
is  entirely  admissible  in  the  case  of  pursuits  or  indulgences 
which  in  their  general  effect  are  believed  to  be  more  harmful 
than  beneficial  to  society,  and  which,  consequently,  the  public 
interest  requires  should  be  put  an  end  to.  A  case  of  this  nat- 
ure is  that  of  heavy  fees  imposed  on  the  keepers  of  imple- 

was  required  to  mend  and  raise  the  Association,  etc.  v.  Wood,  39  Pa.  St. 

sidewalk  in  front  of  his  house  in  the  67,  82.    The  very  heavy  license  fees 

raannerand  to  the  dimensions  therein  exacted  from  pawnbrokers  in  Dublin 

prescribed,  on  penalty  of  forfeiting  are  said  to  owe  their  origin  to  a  pur- ' 

for  each  house  a  penalty  to  be  col-  pose  to  give  a  monopoly  of  the  busi- 

lected  under  the  warrant  of  a  justice  ness  to  a  few  favored  retainers  of 

of  the  peace.    In  order  the  better  to  the  court.    Of  course  the  weight  of 

carry  into  effect  these  objects,  and  such  fees  rests  finally  on  the  per- 

to  do  what  each  individual  might  be  sons  whose  necessities  make  them 

required  to  do  for  himself,  the  act  of  the     pawnbroker's    customers.     A 

1764  authorized  the  commissioners  power  to  license  and  regulate  will 

of  streets  to  construct  drains  and  not  warrant  the  conferring  of  a  li- 

level  and  pave  the  footways,  etc.,  and  cense  upon  one  person  to  carry  on  a 

to  assess  the  proprietors   of  lands  business  to  the  exclusion  of  all  others, 

and  houses  fronting  on  the  street,"  But  a  power  to  license  and  refuse 

etc.    Dunkin,  Chancellor,  p.  733.  licenses  will:    -Logan    v.  Pyne,  43 

1  Bassette  v.  People,  193  111.  334.  Iowa  524;  Burlington  v.  Davis,  48 

2  Taxation  for  the  benefit  of  indi-  Iowa  133.  The  legislature  may  give 
viduals  is  compared  to  monopolies  a  city  the  right  to  grant  an  exclusive 
by  Lowrie,  Ch.  J.,  in  Philadelphia  ferry  license:  Ibid. 
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ments  of  gaming.1  When,  however,  prohibition  is  the  object, 
the  end  may  generally  be  more  directly  accomplished  by  legis- 
lation which  in  its  terms  is  prohibitory,  than  by  the  circuitous 
method  of  imposing  a  burden  difficult  or  impossible  to  be  borne ; 
and  the  direct  method  is  consequently  the  one  usually  adopted.2 
But  it  is  often  found  that  the  prohibition  of  an  occupation 
which  excites  or  gratifies  the  vices  or  passions  of  large  numbers 
of  people  is  met  by  a  resistance  so  steady  and  powerful  as  to 
render  the  law  wholly  ineffectual,  when  a  heavy  tax  might  lessen 
the  evils  and  possibly  in  the  end  make  the  occupation  un- 
profitable. A  belief  that  this  might  be  the  result  has  influenced 
many  persons  to  favor  a  repeal  of  the  prohibitory  liquor  laws, 
and  the  substitution  therefor  of  laws  for  the  regulation  and 
taxation  of  the  traffic.  And  this  is  held  to  be  c6mpetent  even 
when  the  business  taxed  is  one  the  legislature  is  forbidden  by 
the  constitution  to  license;  , the  tax  not  necessarily  implying 
either  protection  to  the  business  by  the  state  or  consent  to  its 
being  carried  on.3 


1  State  v.  Doon,  R.  M.  Charlt.  1. 
The  fee  in  this  case  was  of  $1,000, 
and  it  was  sustained,  although  it 
was  manifestly  imposed  for  the  pur- 
poses of  prohibition,  and  its  payment 
would  not  give  to  the  owner  of  the 
table  the  privilege  of  making  use  of 
it,  which  was  illegal  under  another 
statute.  The  constitution  of  Arkan- 
sas of  1868  provided  that  "  the  gen- 
eral assembly  shall  tax  all  privileges, 
pursuits,  and  occupations  that  are  of 
no  real  use  to  society ;  all  others  shall 
be  exempt."  Art.  10,  §179.  Two  con- 
stitutional provisions  were  as  fol- 
lows: * 

"  No  political  corporation  shall  im- 
pose a  greater  license  than  is  imposed 
by  the  general  assembly  for  state 
purposes. 

"  The  regulation  of  the  sale  of  al- 
coholic or  spirituous  liquors  is  de- 
clared a  police  regulation,  and  the 
general  assembly  may  enact  laws 
regulating  their  sale  and  use."  A 
parish  had  undertaken  to  require. a 
higher  license  fee  from  a  liquor  seller 


than  had  the.  state,  on  the  ground 
that  such  larger  fee  was  as  a  police 
regulation.  Held,-  that  the  second 
provision  quoted,  did  not  relate  to 
the  sale  of  liquors,  but  only  to  such 
regulations  as  the  preservation  of 
order,  etc.,  may  require,  and  that  the 
action  of  the  parish  was  not  war- 
ranted: State  v.  Chase,  33  La.  An. 
287.  Under  authority  to  a  munici- 
pality to  impose  a  license-tax  on  a 
coffee  house  where  theatrical  plays 
are  performed,  the  amount  of  the 
tax  is  a  question  of  expediency  and 
police  regulation  of  which  the  mu- 
nicipal authorities  are  sole  judges. 
A  tax  of  $2,500  sustained.'  The 
keeper  of  the  house  has  a  right  to 
require  only  that  all  who  pursue  the 
same  business  shall  pay  the  same 
amount  of  tax:  Goldsmith  v.  New 
Orleans,  31  La.  An.  646. 

2  Morton  v.  Macon,  111  Ga.  162. 

3  Taxation  imposed  upon  an  unlaw- 
ful business  will  not  be  construed  to 
operate  as  a  license  legalizing  such 
unlawful  business:  Palmer  v.  State, 
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In  general,  however,  prohibition  is  not  the  purpose  in  mind 
when  license  fees  or  similar  burdens  are  imposed;  but  the 
state  has  in  view  either  the  regulation  of  that  in  respect  of 


88  Tenn.  563;  Blaufleld  v.  State,  103 
Tenn.  593.  In  the  latter  case  a  tax 
imposed  by  a  statute  upon  the  priv- 
ilege of  selling  oigarettes  '■  not  sold 
in  violation  of  criminal  law !'  was 
held  not  to  give  the  licensee  a  right 
to  sell  in  violation  of  a  prior  statute 
making  the  sale  of  cigarettes  a  mis- 
demeanor. A  license-tax  may  be  re- 
quired for  the  privilege  of  selling 
publications  immoral  in  theirnature : 
Thompson  v.  State,  17  Tex.  App.  253. 
"The  popular  understanding  of  the 
word  '  license '  undoubtedly  is  a  per 
mission  to  do  something  which,  with- 
out the  license,  would  not  be  allow- 
able. This,  we  suppose,  was  the  sense 
in  which  it  was  made  use  of  in  the 
constitution ;  but  this  is  also  the  legal 
meaning.  The  object  of  a  license, 
says  Mr.  Justice  Manning,  is  to  con- 
fer a  right  that  does  not  exist  with- 
out a  license:  Ohilvers  v.  People,  11 
Mich.  43,  49.  Within  this  definition 
a  mere  tax  upon  the  traffic  cannot 
be  a  license  of  the  traffic,  unless  the 
tax  confers  some  right  to  carry  on 
the  traffic  which  otherwise  would 
not  have  existed.  We  do  not  under- 
stand that  such  is  the  case  here.  The 
very  act  which  imposed  this  tax  re- 
pealed the  previous  law  which  for- 
bade the  traffic  and  declared  it  ille- 
gal. The  trade  then  became  lawful 
whether  taxed  or  not;  and  this  law 
in  imposing  the  tax  did  not  declare 
the  trade  illegal  in  case  the  tax  was 
not  paid.  So  far  as  we  can  perceive, 
a  failure  to  pay  the  tax  no  more  ren- 
ders the  trade  illegal  than  would  a 
like  failure  of  a  farmer,  to  pay  the 
tax  on  his  farm,  render  its  cultiva- 
tion illegal.  The  state  has  imposed 
the  tax  in  each  case,  and  made  such 
provision  as  has  been  deemed  need- 
ful to  insure  its  payment;  but  it  has 


not  seen  fit  to  make  the  failure  to 
pay  a  forfeiture  of  the  right  to  pur- 
sue the  calling.  If  the  tax  is  paid 
the  traffic  is  lawful,  but  if  not  paid 
the  traffic  is  equally  lawful.  There 
is  consequently  nothing  in  the  case 
that  appears  to  be  in  the  nature  of 
a  license.  The  state  has  provided 
for  the  taxation  of  a  business  which 
was  found  in  existence,  and  the  car- 
rying on  of  which  it  no  longer  pro- 
hibits; and  that  is  all.  But  it  is 
urged  that  by  taxing  the  business 
the  state  recognizes  its  lawful  char- 
acter, sanctions  its  existence,  and 
participates  in  its  profits,  all  of 
which  is  within  the  real  intent  of 
the  prohibition  of  license.  The  law- 
fulness of  the  business,  if  by  that  we 
understand  it  is  no  longer  punishable, 
and  is  capable  of  constituting  the 
basis  of  contracts,  was  undoubtedly 
recognized  when  the  prohibitory  law 
was  repealed;  but  as  the  illegality  of 
the  traffic  depended  on  the  law,  so 
its  lawfulness  now  depends  upon  its 
repeal.  The  tax  has  nothing  to  do 
with  it  whatever.  Now  it  is  not 
claimed,  so  far  as  we  are  aware,  that 
the  repeal  of  the  prohibitory  law 
was  incompetent;  and,  if  not,  mere 
recognition  of  the  lawfulness  of  the 
traffic  cannot  make  the  tax-law  or 
any  other  law  invalid.  It  is  only  the 
recognition  of  an  existing  and  a  con- 
ceded fact;  and  the  courts  could  not 
refuse  to  recognize  it  if  they  would. 
The  idea  that  the  state  lends  its 
countenance  to  any  particular  traffic 
by  taxing  it  seems  to  rest  upon  a 
very  transparent  fallacy.  It  certainly 
overlooks  or  disregards  some  ideas 
that  must  always  underlie  taxation. 
Taxes,  are  not  favors;  they  are  bur- 
dens. '  They  are  necessary,  it  is  true, 
to  the  existence  of  government;  but 
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which  the  exaction  is  made,  or  it  contemplates  a  revenue  there- 
from; and  it  may  intend  both  regulation  and  revenue.  The 
requirement  of  a  license  fee,  as  a  condition  to  carrying  on  an 


they  are  not  the  less  burdens,  and 
are  only  submitted  to  because  of  the 
necessity.  It  is  deemed  advisable  to 
make  careful  provision  to  preclude 
these  burdens  becoming  needlessly 
oppressive;  but  it  is  conceded  by  alf* 
the  authorities  that  under  some  cir- 
cumstances they  may  be  carried  to 
an  extent  that  will  be  ruinous  to  in- 
dividuals. It  would  be  a  remarkable 
proposition,  under  such  circum- 
stances, that  a  thing  is  sanctioned 
and  countenanced  by  the  govern- 
ment, when  this  burden,  which  may 
prove  disastrous,  is  imposed  upon  it, 
while  on  the  other  hand  it  is  frowned 
upon  and  condemned  when  the  bur- 
den is  withheld.  It  is  safe  to  predict 
that  if  such  were  the  legal  doctrine, 
any  citizen  would  prefer  to  be  visited 
with  the  untaxed  frowns  of  govern- 
ment rather  than  with  testimonials 
of  approval,  which  are  represented 
by  the  demands  of  the  tax-gatherer. 
It  may  be  Supposed  that  some  idea 
of  special  protection  is  involved 
when  a  business  is  taxed;  taxation 
and  protection  being  reciprocal.  If 
the  tax  upon  any  particular  thing 
was  the  consideration  for  the  thing 
given  to  the  owner  in  respect  to  it, 
this  might  be  so;  but  the  maxim  of 
reciprocity  in  taxation  has  no  such 
meaning.  No  government  ever  un- 
dertakes" to  tax  all  it  protects.  If 
the  government  were  to  levy  only 
poll-taxes,  it  would  not  be  on  the 
idea  that  it  was  to  protect  only  the 
persons  of  its  citizens,  leaving  their 
property  open  to  rapine  and  plunder. 
In  this  state  our  taxes  are  derived 
mainly  from  real  estate;  but  it  has 
never  been  suggested  that  real  es- 
tate was  entitled  to  special  consider- 
ation in  consequence.  In  Great 
Britain  real  estate  pays  a  relatively 


insignificant  portion  of  the  taxes, 
although  in  the  social  and  political 
state  it  is  more  important  than  any 
other  property.  As  a  general  fact 
the  United  States  has  not  taxed  real 
property,  and  though  during  the  re- 
cent rebellion  it  taxed  most  kinds  of 
business  for  war  purposes,  the  num- 
ber of  subjects  taxed  has  been  sev- 
eral times  reduced  by  legislation 
since,  and  may  reasonably  be  ex- 
pected to  be  further  reduced  here- 
after. But  the  business  taxed  is  no 
more  protected  than  the  business 
not  taxed;  and  the  fisheries  which 
are  favored  by  bounties  are  as  much 
protected  as  either.  All  this  is  only 
an  apportionment  of  taxation  by  the 
selection  of  subjects  which,  under 
all  the  circumstances,  it  is  deemed 
wise  and  politic  to  subject  to  the  bur- 
den. Whether  a  person  in  respect  to> 
his  property  or  his  occupation  falls 
within  the  category  of  taxables,  or 
not,  is  immaterial  as  affecting  his 
claim  to  protection  from  the  govern- 
ment. It  is  enough  for  him  that  the 
government  has  selected  for  itself  its 
own  subjects  for  taxation,  and  pre- 
scribed its  own  rules.  It  is  his  lia- 
bility to  taxation  at  the  will  of  the 
government  that  entitles  him  to  pro- 
tection, and  not  the  circumstance  of 
his  being  actually  taxed;  and  the 
taxation  of  a  thing  may  be,  and  often 
is,  when  police'  purposes  are  had  in 
view,  a  means  of  expressing  disap- 
proval instead  of  approbation  of 
what  is  taxed.  .  .  .  Taxes  upon 
business  are  usually  collected  in  the 
form  of  license  fees;  and  this  may  , 
possibly  have  led  to  the  idea  that 
seems  to  have  prevailed  in  some 
quarters,  that  a  tax  implied  a  license. 
But  there  is  no  necessary  connection 
whatever  between  them..  A  business 


CH.  XIX,]  TAXES    TINDER   THE   POWER    OF   POLICE. 


1137 


occupation  requiring  regulation,  cannot  be  objected  to  as  a  re-, 
straint  of  trade,  however  necessary  may  be  the  employment; 
and  the  legislature  must  be  the  judge  when  regulation  is  need- 
ful.1 

A  license  is  a  privilege  granted  by  the  state,  usually  on  pay- 
ment of  a  valuable  consideration,2  though  this  is  not  essential. 
To  constitute  a  privilege  the  grant  must  confer  authority  to  do 
something  which  without  the  grant  would  be  illegal;  for  if 
what  is  to  be  done  under  the  license  is  open  to  every  one  with- 
out it,  the  grant  would  be  merely  idle  and  nugatory,  conferring 
no  privilege  whatever.3    But  the  thing  to  be  done  may  be  some- 


may  be  licensed  and  yet  not  taxed, 
or  it  may  be  taxed  and  yet  not 
licensed.  And  so  far  is  the  tax  from 
being  necessarily  a  license,  that  pro- 
vision is  frequently  made  by  law  for 
the  taxation  of  a  business  that  is 
carried  on  under  a  license  existing 
independent  of  the  tax.  Such  is  the 
case  where  cities  under  proper  legis- 
lative authority  tax  occupations  that 
are  carried  on  under  licenses  from 
the  state:  Ould  v.  Eichmond,  23 
Grat.  464;  Napier  v.  Hodges,  31  Tex. 
287;  Cuthbert  v.  Conley,  32  Ga.  211; 
Wendover  v.  Lexington,  15  B.  Monr. 
258.  The  license  confers  the  privilege, 
but  it  is  not  perceived  why  a  priv- 
ilege thus  conferred  should  not  be 
taxed  as  much  as  any  other.  The 
federal  laws  give  us  illustration  of 
the  taxation  of  illegal  traffic.  A  case 
in  point  was  that  of  the  taxation  Of 
the  liquor  traffic  in  the  state  previous 
to  the  repeal  of  the  prohibitory  law ; 
the  federal  law  found  a  business  in 
existence  and  taxed  it  without  un- 
dertaking to  give  it  any  protection 
whatever:  McGuire  v.  Common- 
wealth, 3  Wall.  387;  Pervear  v.  Com- 
monwealth, 5  Wall.  475;  Youngblood 
v.  Sexton,  32  Mich.  406.  Compare 
State  v.  Bixman,  162  Mo.  1;  State  v. 
Hipp,  38  Ohio  St.  129;  State  v.  Frame, 
39  Ohio  St.  399;  Butzman  v.  Whit- 
beck,  42  Ohio  St.  223;  State.v.  Sinks, 
72' 


42  Ohio  St.  345;  Adler  v.  Whitbeck, 
44  Ohio  St.  539.  And  see  Richland 
County  v.Richland  Center,59Wis.591. 
The  statute  allowing  damages  to  be 
recovered  for  injuries  resulting  from 
the  sale  of  liquor  is  not  repugnant  to 
a  law  taxing  the  sale:  Kehrig  v. 
Peters,  21  Mich.  475.  ''  License,  in 
general,  implies  privilege  and  regu- 
lation, and  the  imposition  of  it  falls 
within  the  police  power  of  the  state; 
but  the  charge  of  a  license  fee 
against  a  business  or  occupation, 
commendable  and  necessary  for  the 
public  good,  which,  in  effect,  is  pro- 
hibitory of  such  business  or  occupa- 
tion, is  void  as  an  unlawful  exercise 
of  such  power:  Matthews  v.  Jensen, 
21  Utah  207. 

i  Brooklyn  v.  Breslin,  57  N.  Y.  591 
(case  of  a  city  cartman). 

2  Heise  v.  Columbia,  6  Rich.  404.  A 
license  is  a  restrictive  special  tax 
imposed  for  the  public  good  and  in 
the  exercise  of  the  police  power  of 
the  state:  Emerich  v.  Indianapolis, 
118  Ind.  279. 

3  Chicago  v.  Collins,  175  111.  445; 
Home  Ins.  Co.  v.  Augusta,  50  Ga. 
530;  Chilvers  v.  People,  11  Mich.  43, 
49;  Pleuler  v.  State,  11  Neb.' 547; 
State  v.  Hipp,  38  Ohio  St.  129;  Adler 
v.  Whitbeck,  44  Ohio  St.  539.  A  mere 
tax  imposed  upon  a  business  or  oc- 
cupation is  not  a  license  unless  the 
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thing  lawful  in  itself,  and  only  prohibited  for  the  purposes  of 
the  license ;  that  is  to  say,  prohibited  in  order  to  compel  the 
taking  out  of  a  license.1  This  is  always  the  case  where  that 
which  is  licensed  was  not  unlawful  at  the  common  law. 

The  grant  of  a  license  may  be  made  by  the  state  directly,  or 
it  may  be  made  indirectly  through  one  of  the  municipal  corpo- 
rations of  the  state.  Of  the  indirect  grant  it  is  to  be  observed 
that  a  municipal  corporation  as  such  has  no  inherent  power  to 
grant  licenses  or  exact  license  fees ;  it  must  derive  all  its  au- 
thority in  this  regard  from  the  state,  and  the  power  must  come 
by  direct  grant  and  cannot  be  taken  by  implication.2 

Fees,  when  a  tax.  The  terms  in  which  a  municipality  is 
empowered  to  grant  licenses  will  be  expected  to  indicate  with 


levy  confers  a  right  or  privilege  as 
to  the  business  that  would  not  other- 
wise exist:  Matthews  v.  Jensen,  21 
Utah  207.  The  imposition  of  a 
license-tax  is  in  the  nature  of  a  sale 
of  a  benefit  or  privilege  to  a  person 
who,  otherwise  would  not  be  en- 
titled to  the  same:  Leavenworth  v. 
Booth,  15  Kan.,  627.  See  State  v. 
Frame,  39  Ohio  St.  399.  Where  a 
municipal  corporation  has  power  to 
prohibit  the  doing  of  a  thing  and 
also  the  power  to  license  the  same 
thing  to  be  done,  the  license  fee  de- 
manded for  the  doing  of  such  a  thing 
is  not  a  tax,  but  a  price  paid  for  the 
privilege,  and  funds  raised  from  such 
fees  may  be  applied  to  scho'ols  if 
the  corporation  shall  so  determine, 
though  by  the  constitution  munici- 
pal taxes  are  required  to  be  applied 
to  municipal  purposes:  East  St. 
Louis  v.  Trustees  of  Schools,  102 
111.  489. 

1  How  far  the  grant  of  a  patent  by 
the  United  States  precludes  state 
regulations  in  respect  to  the  sale  of 
the  patented  article,  see  Patterson 
v.  Kentucky,  97  U.S.  501;  Hollida  v. 
Hunt,  70  111.  109;  Helm  v.  National 
Bank,  43  Ind.  167;  Commonwealth  v. 
Petty,  96  Ky.  452;  Cranston  v.  Smith, 
37  Mich.  309;  Crittenden  v.  White,  23 
Minn.  24;  and  see  ante,  pp.  141, 142. 


2  Matthews  v.  Jensen,  21  Utah  207. 
This  case  holds  that  a  statute  giving 
the  power  to  license  must  be  con- 
strued with  great  strictness,  and  that 
any  doubt  or  ambiguity  arising  out 
of  the  language  must  be  resolved  in 
favor  of  the  public.  A  municipality 
cannot,  without  legislative  author- 
ity, impose  a  license  fee  upon  a  ten- 
pin  alley:  Goetler  v.  State,  45  Ark. 
454.  A  daily  tax  of  twenty-five  cents 
for  .keeping  a  butcher  shop  is  a  li- 
cense-tax, and  the  right  to  impose  it 
exists  only  when  there  is  express 
power  granted  to  lay  a  revenue  li- 
cense-tax :'Delcambre  v.  Clere,  34  La. 
An.  1050.  A  license  fee  of  $300  can- 
not be  imposed  on  auctioneers  under 
the  police  power,  nor  can  they  be 
taxed  by  license  without  clear  au- 
thority: Mankato  v.  Fowler,  32  Minn. 
364,  citing  St.  Paul  v.  Traeger,  25 
Minn.  248.  The  statute  providing  for 
the  examination  of  plumbers  and  for 
the  granting  of  certificates  which 
shall  be  valid  throughout  the  state, 
controls  the  entire  subject,  and  a 
city  cannot  require  holders  of  certifi- 
cates granted  under  such  law  to  pay 
an  additional  license  fee  imposed 
by  ordinance:  Wilkie  v.  Chicago,  188 
I1L  444.  And  further  as  to  require- 
ment of  both  state'  and  municipal 
licenses,  see  ante,  pp.  1099,  1100. 
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sufficient  precision  whether  the  grant  is  conferred  for  the  pur- 
poses of  revenue,  or  whether,  on  the  other  hand,  it  is  given 
for  regulation  merely.  It  is  perhaps  impossible  to  lay  down 
any  rule  for  the  construction  of  such  grants  that  shall  be  gen- 
eral and  at  the  same  time  safe;  but  as  all  delegated  powers  to 
tax  are  to  be  closely  scanned  and  strictly  construed,  it  would 
seem  that  when  a  power  to  license  is  given,  the  intendment 
must  be  that  regulation  is  the  object,  unless  there  is  something 
in  the  language  of  the  grant,  or  in  the  circumstances  under 
which  it  is  made,  indicating  with  sufficient  certainty  that  the 
raising  of  revenue  by  means  thereof  was  contemplated.1    If  a 


iBassette  v.  People,  193  111.  334; 
St.  Louis  v.  Boatmen's  Ins.  &  T.  Co., 
47  Mo.  150;  Mulcahy  v.  Newark,  57 
N.  J.  L.  513;  Matthews  v.  Jensen,  21 
Utah  207.  The  good  faith  and  rea- 
sonableness of  a  charge  imposed  upon 
banks  by  a  city  ordinance  under  a 
law  authorizing  the  licensing  of 
banks,  being  conceded,  it  will  be 
presumed  to  be  a  license  as  it  pur- 
ports to  be,  and  not  a  tax  for  revenue : 
Oil  City  v.  Oil  City  Trust  Co.,  151  Pa. 
St.  454  A  license  fee  upon  the  occu- 
pation of  horseshoeing  held  to  be  im- 
posed for  purposes  of  regulation,  and 
not  for  revenue:  Bassette  v.  People, 
193  111.  334.  The  words  "  license  tax  " 
may  be  construed  as  synonymous 
with  "  license  fee  or  charge,"  for  the 
former  words  do  not  necessarily  and 
always  mean  a  license-tax  assessed 
and  collected  for  purposes  of  revenue : 
Ex  parte  Pfirrman  (Cal.),  66  Pac.  Eep. 
205.  The  fact  that  the  license  fee 
is  payable  into  the  municipality's 
treasury  does  not,  provided  the  fee 
is  a  reasonable  one,  impress  it"  with 
the  character  of  a  tax:  State  v. 
Herod,  29  Iowa  123;  Frankford,  etc. 
E.  Co.  v.  Philadelphia,  58  Pa.  St.  119; 
Johnson, v.  Philadelphia,  60  Pa.  St. 
445.  Upon  the  question  when  a 
license  fee  imposed  on  the  cars  of 
street  railways  is  a  tax  and  when 
not,  the  following  cases  may  be  con- 
sulted    in     connection     with     the 


Pennsylvaniacasesabovecited:  New 
York  v.  Second  Av.  B.  Co.,  32  N.  Y.' 
261;  Louisville  City  R.  Co.  v.  Louis- 
ville, 4  Bush  478.  An  ordinance 
which,  under  a  certain  statute,  in 
express  terms  fixes  a  license  fee  for 
auctions  and  auctioneers  (no  refer- 
ence being  made  to  revenue),  and 
which  also,  under  another  law,  fixes 
a  license  fee  for  various  employments 
which  cannot  be  taxed  for  revenue, 
must  be  held  to  be  an  exercise  of  the 
police  power  only,  under  both  laws: 
State  v.  Atlantic  City  (N.  J.),  50  Atl. 
Eep.  367.  City  ordinances  imposing 
a  license-tax  on  ferry  privileges,  and_ 
requiring  a  bond  conditioned  for 
faithful  performance  of  duties  and 
for  payment  of  damages  for  injuries 
caused  by  the  licensee's  negligence, 
show  an  intention  to  regulate;  and 
a  payment  required  thereunder  for 
that  purpose  is  not  a  tax,  but  a 
license  fee  or  price  for  the  privilege: 
Arkadelphia  Lumber  Co.  v.  Arkadel- 
phia,  56  Ark.  370.  A  city  charter 
providing  that  the  common  council 
may  require  transient  dealers  to  ob- 
tain license  before  engaging  in  busi- 
ness, and  may  regulate  the  terms  of 
issuing  the  same,  does  not  confer 
authority  to  tax  the  business,  but 
merely  to  license  it  to  the  end  that 
it  may  be  regulated:  Saginaw  v. 
Saginaw  Circuit  Judge,  106  Mich.  32. 
A  city's  authority  to  provide  for  tha 
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revenue  authority  is  what  seems  to  be  conferred,1  the  extent  of 
the  tax,  when  not  limited  by  the  grant  itself,  must  be  under- 
stood to  be  left  to  the  judgment  and  discretion  of  the  munici- 
pal government,  to  be  determined  in  the  usual  mode  in  which 
its  legislative  authority  is  exercised ;  but  the  grant  of  author- 
ity to  impose  fees  for  the  purposes  of  revenue  would  not  war- 
rant their  being  made  so  heavy  as  to  be  prohibitory,  thereby 
defeating  the  purpose.2 


inspection,  and  to  regulate  the  sale, 
of  meats  and  other  things,  does  not 
authorize  a  tax  for  revenue  upon  the 
occupation  of  selling  them,  but  justi- 
fies sueh  fees  and  charges  as  will 
cover  the  expense  of  inspection  and 
police  supervision:  Jackson  v.  Led- 
with,  26  Fla.  163.  Provisions  for  the 
licensing  of  public  taverns  with  an 
annual  tax  of  not  less  than  ten  dollars 
nor  more  than  $100  were  held  to  be 
a  valid  exercise  of  the  police  power, 
and  not  to  impose  a  tax  in  contra- 
vention of  a  constitutional  provision 
that  the  general  assembly  should  tax 
all  privileges  and  occupations  that 
are  of  no  real  use  to  society,  and  that 
all  others  should  be  exempt:  Bostick 
v.  State,  47  Ark.  126.  It  was  decided 
in  East  St.  Louis  v.  Wider,  46  III.  351, 
that  a  license  fee  required  of  mer- 
chants could  not  be  discharged  by  a 
tender  of  evidences  of  indebtedness 
of  the  police  commissioners,  though' 
that  indebtedness  was  made  receiv- 
able for  taxes. 

JTo  determine  whether,  by  the 
terms  "license  and  regulate,"  in  a 
municipal  charter,  it  was  intended 
to  authorize  licenses  for  the  purpose 
of  raising  revenue,  the  whole  char- 
ter and  the  general  legislation  of 
the  state  upon  the  subject  must  be 
considered:  Ex  parte  Frank,  52  Cal. 
606;  San  Jose  v.  Railway  Co.,  53  Cal. 
476.  t  Intention  to  delegate  the  li- 
censing power  as  a  revenue  measure 
may  be  deduced  from  a  legislative 
declaration  that  the  amount  of  the 
license  fee  shall  be  at  the  discretion 


of  the  municipality,  or  that  the  pro- 
ceeds of  licenses  shall  be  appropri- 
ated to  municipal  uses  beyond  the 
expense  of  licensing  and  regulating 
the  thing  licensed:  Mulcahy  v.  New- 
ark, 57  N.  J.  L.  513,  and  cases  cited. 
A  statute  taxing  vehicles  was  held 
to  be  a  law  taxing  privileges  rather 
than  a  police  regulation:  Memphis 
v.  American  Express  Co.,  102  Tenn. 
336.  See  Ellis  v.  Frazier,  38  Or.  462. 
A  city  ordinance  which  provides 
that  telegraph  companies  or  agen- 
cies shall  each,  for  doing  business 
within  the  city,  and  not  including 
business  done  to  or  from  points  with- 
out the  state,  and  not  including  any 
business  done  for  the  federal  gov- 
ernment, pay  an  annual  tax  of  $500, 
imposes  a  tax:  Western  Union  Tel. 
Co.  v.  City  Council,  56  Fed.  Rep.  419. 
A  charge  assessed  against  non-resi- 
dents for  grazing  cattle  within  the 
state,  held  a  tax  for  revenue  and  not 
a  license-tax;  and  it  cannot  be  sus- 
tained as  a  proper  exercise  of  the 
police  power:  Kiowa  County  Com'rs 
v.  Dunn,  21  Colo.  185.  A  license  fee 
of  forty  dollars  on  hackmen,  not 
being  for  expense,  etc.,'  of  regula- 
tion, must  be  deemed  a  tax:  Jackson 
v.  Newman,  59  Miss.  385. 

2  Ex  parte  Burnett,  30  Ala.  461; 
Craig  v.  Burnett,  32  Ala.  728;  Morton 
v.  Macon,  111  Ga.  162;  Burlington  v. 
Insurance  Co.,  31  Iowa  102;  Lyons  v. 
Cooper,  39  Kan.  324;  Mason  v.  Lan- 
caster, 4  Bush  406;  Kniper  v.  Louis- 
ville, 7  Bush  599;  Kitson  v.  Ann 
Arbor,  26  Mich.  325;   Stull   v.  De 
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Where  the  grant  is  not  made  for  revenue,  but  for  regula- 
tion merely,  a  much  narrower  construction  is  to  be  a'pplied.  A 
fee  for  the  license  may  still  be  exacted,  but  it  must  be  such  a 
fee  only  as  will  legitimately  assist  in  the  regulation ;  and  it 
should  not  exceed  the  necessary  or  probable  expense  of  issuing 
the  license  and  of  inspecting  and  regulating  the  business  which 
it  covers.1    If  the  state  intends  to  give  broader  authority,  it  is 


Mattos,  33  Wash.  71.  A  city  ordi- 
nance requiring  traveling  vendors 
of  drugs  who  accompany  the  offer  of 
their  wares  with  public  exhibitions 
to  pay  a  license  fee  of  fifty  dollars  a 
day,  held  not  unreasonable  or  ex- 
tortionate: Walla  Walla  v.  Ferdon, 
21  Wash.  308.  It  is  only  when  the 
license  fee  is  exacted  solely  as  a 
police  regulation  that  the  court  can 
consider  whether  it  is  so  unreason- 
able as  to  amount  to  a  prohibition, 
and  that  only  as  to  vocations  which 
cannot  be  so  prohibited:  State  v. 
Hunt  (N.  G),  40  S.  E.  Rep.  216. 

iWard  v.  Maryland,  12  Wall.  429; 
Mobile  v.  Yuille,  3  Ala.  137;  State 
v.  Herod,  29  Iowa  123;  Burlington  v. 
Insurance  Co.,  31  Iowa  102;  Collins 
v.  Louisville,  2  B.  Monr.  134;  State 
v.  Roberts,  11  Gill  &  J.  506;  Van 
Sant  v.  Stage  Co.,  59  Md.  330;  Boston 
v.  Schaffer,  9  Pick.  415;  Common- 
wealth v.  Stodder,  2  Cush.  562;  Chil- 
vers  v.  People,  11  Mich.  43;  Ash  v. 
People,  11  Mich.  347;  St.  Louis  v. 
Boatmen's  Ina  &  Trust  Co.,  47  Mo. 
150;  State  v.  Angelo  (N.  H),  51  Atl. 
Rep.  905;  Freeholders  v.  Barber,  7 
N.  J.  L.  64;  Kip  v.  Paterson,  26  N. 
J.  L.  298;  State  v.  Hoboken,  33  N.  J. 
L.  280;  North  Hudson  County  R.  Co. 
v.  Hoboken,  41  N.  J.  L.  7l;  Mulcahy 
v.  Newark,  57  N.  J.  L.  513;  Cape 
May  v.  Cape  May  Transp.  Co.,  64-  N. 
J.  L.  80;  Margolies  v.  Atlantic  City 
(N.  J.),  50  AtL  Rep.  367;  State  v. 
Bean,  91  N.  C.  554;  Cincinnati  v. 
Bryson,  15  Ohio  625;  Mays  v.  Cincin- 
nati, 1  Ohio  St.  268;  Baker  v.  Cin- 
cinnati, 11  Ohio  St.  534;  Cincinnati 


Gas-Light  Co.  v.  State,  18  Ohio  St 
237;  Bennett  v.  Birmingham,  31  Pa. 
St.  15.  It  has  been  held  in  Arkansas 
that  if  a  police  regulation  is  directed 
to  the  end  of  raising  a  revenue,  a 
court  of  equity  may  declare  it  void 
to  the  extent  that  it  imposes  fees 
which  exceed  reasonable  costs  and 
expenses:  Taylor  v.  Pine  Bluff,  34 
Ark.  603.  Power  given  a  city  to 
regulate  wash-houses  includes  the 
power  to  license  them;  but  twenty 
dollars  for  a  yearly  license  is  too 
much,  however,  and  should  be 
deemed  a  tax,  and,  therefore,  in- 
valid: In  re  Wan  Yin,  22  Fed.  Rep. 
701.  A  license  charge,  imposed  by 
ordinance,  of  one  dollar  per  year  for 
each  telegraph  pole  erected-in  a  city, 
is  not  so  unreasonable  as  to  justify 
judicial  interference  with  the  dis- 
cretion of  the  municipal  officers: 
Chester  v.  Western  Union  Tel.  Co., 
154  Pa.  St.  464  A  charge  imposed 
by  city  ordinance  of  one  dollar  per 
pole  and  two  dollars  and  a  half  on 
each  mile  of  wire  upon  a  telegraph 
company  occupying  streets  with  its 
poles,  charges  being  removed  from 
wires  placed  underground,  is  not  a 
tax,  but  a  reasonable  exercise  of  the 
police  power:  Philadelphia  v.  Postal 
Tel.  Cable  Co.,  67  Hun  21.  A  city 
ordinance  providing  that  the  license 
for  keeping  a  bar,  saloon,  or  other 
place  where  intoxicating  liquors  are 
sold  shall  be  thirty  dollars  per  quar- 
ter, except  that  in  for  such  places 
where  a  female  acts  as  bartender, 
actress,  dancer,  singer,  etc.,  th.e 
license  shall  be  $150  per  month,  is 
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a  reasonable  inference  that  it  will  do  so  in  unequivocal  terms.1 
But  the  limitation  of  the  license  fee  to  the-  necessary  expenses 
will  still  leave  a  considerable  field  for  the  exercise  of  discre- 
tion when  the  amount  of  the  fee  is  to  be  determined*  The  fee, 
of  course,  must  be  prescribed  in  advance,  and  when  it  cannot 
be  determined  with  any  accuracy  what  the  cost  of  regulation 
is  to  be :  it  must  therefore  be  based  upon  the  estimates,  with 
more  or  less  probability  that,  the  result  will  fail  to  come  any- 
thing near  a  verification  of  the  calculations.  Moreover,  in  fix- 
ing upon  the  fee,  it  is  proper  and  reasonable  to  take  into  ac- 
count not  the  expense  merely  of  direct  regulation,  but  all  the 
incidental  consequences  that  may  be  likely  to  subject  the  pub- 
lic to  cost  in  consequence  of  the  business  licensed.  In  some 
cases  the  incidental  consequences  are  much  the  most  impor- 
tant, and,  indeed,  are  what  are  principally  had  in  view  when 
the  fee  is  decided  upon.  The  regulation  of  the  business  of 
huckster,  for  instance,  could  seldom  be  troublesome  or  expen- 
sive, but  that  of .  the  manufacture  and  sale  of  intoxicating 
drinks  could  not  be  measured  by  anything  like  the  same  stand-, 
ard.  The  business  is  one  that  affects  the  public  interest  in 
many  ways,  and  leads  to  many  disorders.  It  has  a  powerful 
tendency  to  increase  pauperism  and  crime.  It  renders  a  large 
force  of  peace  officers  essential,vand  it  adds  to  the  expenses  of 
the  courts,  and  of  nearly  all  branches  of  civil  administration. 
It  cannot  be  questioned,  therefore,  if  it  is  to  be  licensed  by  the 
public  authorities,  that  it  is  legitimate  and  proper  to  take  into 

not    unfair    or    unreasonable:    Ex  dealers  in  second-hand  goods  pay  a 

parte  Felohin,  96    Cal.   360.     A  li-  twenty-five  dollar  license  and  give  a 

cense  fee  of  eight  dollars  for  an  an-  $2,000  bond,  are  not  unreasonable: 

nual  hack  license  was,  in  Ex  parte  Grand  Rapids  v.  Braudy,  105  Mich. 

Gregory,  20  Tex.  App.  210,  sustained,  670.    The  requirement  of  a  license 

not  as  authorized  as  a  tax,  but  as  fee  of  $2,500  for  selling  goods  at  auc- 

not  unreasonable.    See,  also,  State  tion    is    unreasonable    and    illegal: 

v.  French,  17  Mont.  54.    Power  to  Margolies  v.  Atlantic  City  (N.  J.),  50 

regulate  the  business  of  auctioneers  Atl.  Rep.  367.    The  right  to  license 

cannot  sustain  an  ordinance  requir-  gives  a  municipality  authority  to 

ing  of  them  a  license  fee  of  twenty-  impose  such  a  charge  as  will  cover 

five  dollars  a  day:  Stull  v.  De  Mattos  not  only  the  necessary  expense  of 

(Wash.),  62  Pac.  Rep.  451.    The  re-  issuing  it,  but  also  the  additional 

quirements  of  an  ordinance  that  a  labor  of  officers,  but  nothing  beyond: 

pawnbroker  pay  a  yearly  license  of  Jacksonville  v.  Ledwith,  26  Fla.  163. 

fifty  dollars,  and  give  a  bond  for  i  State  v.  Angelo  (N.  H.),  51  AtL 

$5,000,  and  that  junk  dealers  and  Rep.  905;  State  v.  Foster,  22  R  L 163. 
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the  account  all  the  probable  consequences,  or  that  the  pay- 
ment to  be  exacted  should  be  sufficient  to  cover  all  the  inci- 
dental expenses  to  which  the  public  are  likely  to  be  put  by 
means  of  the  business  being  carried  on.  And  all  reasonable 
intendments  must  favor  the  fairness  and  justice  of  a  fee  thus 
fixed;  it  will  not  be  held  excessive  unless  it  is  manifestly  some- 
thing more  than  a  fee  or  regulation.1 

What  may  be  licensed.  Upon  this  subject  it  would  not  be 
safe  to  venture  upon  laying  down  any  rule  whatever,  as  one 
of  limitation.  Where  revenue  is  the. purpose,  enough  has  been 
said  in  other  parts  of  the  present  work  to  show  that  there  is 
practically  no  limitation  whatever.  When  the  license  is  for 
regulation  merely,  the  limitation  is  one  of  discretion  and  policy, 
and  the  question  presented  is,  whether  the  business  or  occupa- 
tion is  one  rendering  special  regulation  important  for  any  pur- 
pose of  protection  to  the  public,  or  to  guard  individuals  against 


1  See  Burlington  v.  Insurance  Co., 
31  Iowa  103;  Ash  v.  People,  11  Mich. 
347;  People  v.  Van  Baalen,  40  Mich. 
258;  People  v.  Russell,  49  Mich.  617; 
Johnson  v.  Philadelphia,  60  Pa.  St. 
445.  In  proper  cases,  where  a  license 
is  fixed,  while  the  fee  is  designed  to 
defray  the  expenses  of  regulation,  it 
is  no  objection  to  the  license  that  in- 
cidentally a  revenue  is  also  obtained, 
if  the  license  be  uniform  and  equal  as 
to  all  subjects  engaged  in  the  busi- 
ness, and,  under  the  circumstances, 
not  wholly  unreasonable:  Matthews 
v.  Jensen,  21  Utah  207.  In  Burch  v. 
Savannah,  42  Ga.  596,  598,  the  follow- 
ing remarks  are  made  by  McKay,  J.: 
"The  license  fee  for  retailing  liquors 
is  in  no  sense  a  tax  Its  object  is  not  to 
raise  revenue.  It  has  for  many  years 
been  thought  that  this  business  was 
one  dangerous  to  the  public  peace 
and  public  morals,  and  it  has  been 
the  uniform  practice  of  the  country 
to  subject  it  to  regulation,  require 
license  from  some  public  functionary 
before  it  is  engaged  in,  and  to  punish 
as  a  crime  the  pursuit  of  it  without  a 


license.  The  license  is  part  of  the 
public  regulations  of  the  country, 
and  the  fee  is  intended  rather  to  pre- 
vent the  indiscriminate  opening  of 
such  establishments  than  to  raise 
the  revenue  by  taxation."  And  see 
Straub  v.  Gordon,,  27  Ark.  625;  Den- 
nehy  v.  Chicago,  126111.  637;  Thomas- 
son  v.  State,  15  Ind.  449;  Falmouth 
v.  Watson,  5  Bush  660;  Common- 
wealth v.  Byrne,  20  Grat.  165.  An 
ordinance  requiring  payment  of  a 
license  fee  of  thirteen  dollars  per 
month  for  carrying  on  the  business 
of  a  retail  liquor-dealer  is  not  unrea- 
sonable: Los  Angeles  County  v.  Eik- 
enberry  (Cal.),  63  Pac.  Rep.  766.  The 
objection  to  a  license  fee  exacted  of 
saloon-keepers,  etc.,  that  it  is  unequal 
and  invidious,  because  the  rest  of  the 
community  is  not  required  to  pay 
similar  fees,  has  no  force:  Durach's 
Appeal,  62  Pa.  St.  491.  Neither  has 
an  objection  that  those  taxed  are 
not  assessed  according  to  the  busi- 
ness done:  Toungblood  v.  Sextpn,  32 
Mich.  406. 
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frauds  and  impositions.1  Employments  the  most  necessary  and 
commendable  may  sometimes  need  regulations  for  one  or  the 
other  of  these  purposes,  and  so  may  the  most  dearly  prized 
and  most  essential  of  fundamental  rights  op  privileges.  On 
this  point  no  illustration"  could  be  more  appropriate  than  that 
of  the  marriage  relation.  Marriage,  between  persons  of  suit- 
able age  and  discretion,  and  under  proper  circumstances,  should 
be  esteemed  a  natural  right ;  but  what  are  suitable  age  and 
discretion,  and  what  q.re  the  circumstances  which  should  allow 
or  forbid  it  ?  There  are  some  cases  in  which  it  is  as  manifestly 
unfit  and  pernicious  as  in  others  it  is  proper  and  suitable;  and 
obviously  legislation  is  essential.  In  most  countries  the  rela- 
tion has  always  been  subjected  to  regulations  more  or  less 
stringent,  among  which  has  been  the  requirement  of  a  license. 
Such  a  license  has  commonly  for  its  purpose  to  prevent  mar- 
riages between  persons  disqualified  by  immaturity  or  mental 
infirmity,  or  against  the  will  of  those  standing  in  such  relation 
to  the  parties  as  to  render  it  proper  and  reasonable  that  they 
should  be  consulted. 

Public  amusements  may  also,-with  entire  propriety,  be  for- 
bidden except  when  licensed,  inasmuch  as  everything  of  that 
nature  has  some  tendency  to  disorder  and  to  increased  neces- 
sity for  police  supervision.2  Perhaps  those  private  amusements 
in  which  chance  is  one  of  the  elements  of  interest,  and  which 
for  that  reason  may  beget  a  desire  for  gaming,  and  thus  lead 

1  "Regulations  respecting  the  pur-  limitation  upon  its  exercise  of  power 

suit  of  a  lawful, trade  or  business  are  in  that  respect  is  that  there  shall  be 

of  very  frequent  occurrence  in  the  no  discrimination  or  oppression,  and 

various  cities  of  the  country,  and  that  the  burden  shall   be  charged 

what  such  regulations  shall  be,  and  equally  upon  all  persons  m  similar 

to  what  particular  trade,  business,'  circumstances:"  Fire  Department  v. 

or  occupation  they  shall  apply,  are  Stanton,  159  N.  Y.  225. 
questions  for  the  state  to  determine,        2See  Sears  v.  West,  1  Murphy  291; 

and     their     determination     comes  The  Germania  v.   State,  7    Md.   1; 

within  the  exercise,  of  the  police  Orton  v.  Brown,  35  Miss.  426;  Mabry 

power  of  the  state: "  Gundling  v.  v.  Tarver,  1  Humph.  94;,  Hodges  v. 

Chicago,  177  U.  S.  183.     "The  legis-  Nashville,  2  Humph.  61;  Robertson 

lature  of  the    state  is  not  without  v.  Heneger,  5  Sneed  257.    The  fee  for 

power  to  impose  a  tax  on  a  business  the  license  of  a  place  of  amusement 

in  the  form  of  a  license  fee,  when  it  may  well  be  graduated  by  the  town's 

deems  such  to  be  warranted  by  con-  population:  State  v.  O'Hara,  36  La. 

siderations  of  public  interest  and  for  An.  93. 
the  general  welfare;  and  the  only 
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to  disorders,  might  also  be  subjected  to  regulations  of  a  like 
nature.  The  whole  subject  must  be  one  which  presents  ques- 
tions of  legislative  policy,  rather  than  of  strict  law.1 

Lotteries,  where  permitted,  are  usually  licensed,  and  some- 
times the  state  which  grants  the  permission  and  receives  a  fee 
therefor  permits  its  muaicipalities  to  exact  a  license  fee  also. 
This  it  has  an  undoubted  right  to  do,  unless  the  privilege  was 
obtained  from  the  state  on  the  payment  of  a  bonus,  and  under 
legislation  which,  in  terms  or  by  fair  construction,  would 
preclude  any  municipal  regulations  or  exactions.2  Games  of 
chance  or  hazard  of  every  description,  when  made  lawful  at 
all,  are  usually  made  so  under  licensed  regulations.3  And 
though  a  tax  is  sometimes  levied  for  revenue  upon  the  keepers 
of  dogs,  it  is  more  usual  to  require  the  keeping  to  be  licensed ; 
the  principal  object  being  to  have  some  person  responsible  for 
every  animal  of  the  kind  that  is  protected  by  the  law.4 


Un  Stevens  v.  State,  2  Ark.  291,  it 
was  held  that  the  keeper  of  a  billiard- 
table  could  not  be  required  to  pay  a 
fee  as  for  a  privilege.  This  was  put 
on  the  wholly  untenable  ground  that 
it  was  unequal,  because  he  was  taxed 
on  the  table  as  property;  and  it  was 
overruled  by  Washington  v.  State, 
13  Ark.  572.  See  Straub  v.  Gordon, 
27  Ark.  625.  A  license  to  two  per- 
sons to  keep  a  pool-table  is  available 
to  either  of  them:  Hinckley  v.  Ger- 
mania  F.  Ins.  Co.,  140  Mass.  38. 

2Wendover  v.  Lexington,  15  B. 
Monr.  258. 

8  See  Washington  v.  State,  13  Ark. 
752;  State  v.  Hay,  29  Me.  45V;  Com- 
monwealth v.  Colton,  8  Gray  488; 
State  v.  Freeman,  38  N.  H.  420;  Tan- 
ner v.  Albion,  5  Hill  121 ;  Lewellen 
v.  Lockharts,  21  Grat.  570.  If  the 
state  imposes  a  license-tax  upon  an 
occupation  —  e.  g.,  the  keeping  of  a 
gaming-table,  it  is  precluded  from 
treating  it  as  a  misdemeanor:  Overby 
v.  State,  18  Fla.  178. 

*See  Mitchell  v.  Williams,  27  Ind. 
62;  Blair  v.  Forehand,  100  Mass.  136; 
Carthage  v.  Rhodes,  101  Mo.  175; 
Morey  v.  Brown,  42  N.  H.  373;  Carter 


v.  Dow,  16  Wis.  298;  Tenney  v.  Lenz, 
16  Wis.  567.  It  is  within  the  police 
power  of  the  state  to  enact  that  no 
dog  shall  be  entitled  to  the  protection 
of  the  law  unless  placed  upon  the 
assessment  rolls:  Sentell  v.  New 
Orleans,  etc.  R  Co.,  166  U.  S.  698. 
Under  a  statute  authorizing  cities  to 
impose  a  license-tax  for  corporate 
purposes,.and  to  pass  such  ordinances 
as  are  necessary  to  enforce  them,  a 
city  is  empowered  to  impose  a  tax 
for  the  privilege  of  keeping  a  dog: 
Hill  v.  Abbeville  (S.  C),  38  S.  E.  Rep. 
,11.  A  specific  tax  for  the  privilege 
of  keeping  a  dog  may  be  imposed, 
and  it  may  be  provided  that,  pn  fail- 
ure to  pay,  the  dog  shall  be  killed. 
The  Indiana  statute  for  the  taxing 
of  dogs  construed:  Shelby  v.  Randies, 
57  Ind.  390.  The  tax  is  levied  for 
regulation  and  restriction,  and  not 
merely  for  revenue.  A  fee  to  be  paid 
upon  the  registration  of  each  dog  is 
a  tax,  but  it  is  not  the  kind  of  a  tax 
contemplated  in  a  constitutional  re- 
quirement that  the  legislature  shall 
provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation :  State  v. 
Topeka,  36  Kan.  76.    That  a  constitu- 
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Of  the  occupations  upon  which  license  fees  are  usually  im- 
posed, the  most  conspicuous  has  already  been  mentioned;  that, 
namely,  of  the  manufacture  and  vending  of  spirituous  and 
malt  liquors.1  Few  p'ersons  dispute  the  necessity  for  the  regu- 
lation by  law  of  this  business;  when  the  legislation  has  gone 
to  the  extent  of  the  entire  prohibition,  the  judiciary  has  not 
deemed  itself  competent  to  interfere.2 


tional  provision  for  the  taxation  of 
dogs  by  value  will  not  preclude  a  per 
capita  tax  on  dogs,  see  Woolf  v. 
Chalker,  31  Conn.  121;  Cole  v.  Hall, 
103  111.  30;  Van  Horn  v.  People,  46 
Mich.  183;  Hoist  v.  Roe,  39  Ohio  St, 
340;  Ex  parte  Cooper,  3  Tex.  App. 
489,  and  the  cases  cited  supra. 
Contra,  Washington  v.  Meigs,  1 
MacA.  53';  Mowery  v.  Salisbury,  82 
N.  C.  175. 

1  In  Keller  v.  State,  11  Md.  525,  an 
act  requiring  manufacturers  of  beer 
to  take  out  a  license  for  retailing  was 
objected  to  as  compelling  them  to 
pay  more  than  their  fair  proportion 
towards  the  expense  of  the  govern- 
ment; but  the  court  say,  "the  system 
of  legislation  to  which  this  act  be- 
longs may  be  vindicated  on  the  plain- 
est grounds  of  public  policy."  As  to 
the  right  in  general,  see  License 
Cases,  5  How.  504;  License-Tax  Cases, 
5  Wall.  472;  Eeymann  Brewing  Co. 
v.  Brister,  179  U.  S.  445;  Perdue  v. 
Ellis,  18  Ga.  586;  Gardner  v.  People, 
20  111.  430;  Dennehy  v.  Chicago,  120 
'111.  627  j  Thomasson  v.  State,  15  Ind. 
449;  Smith  v.  Adrian,  1  Mich.  495;  In 
re  Bickerstaff,  70  Cal.  35;  Aulanier 
v.  Governor,  1  Tex.  653.  Under  its 
power  to  make  looal  and  police  reg- 
ulations, a  city  may  impose  an  an- 
nual license-tax  of  $200  on  the  busi- 
ness of  selling  liquor,  and  may -make 
it  a  misdemeanor  to  sell  without  a 
license:  Ex  parte  McNally,  73  Cal. 
632.  In  Texas  a  fee  of  $250  required 
of  retailers  of  liquors  has  been  sus- 
tained as  only  a  regulation  of  police, 
and  not  a  tax:    Baker    v.   Panola 


County,  30  Tex.  86.  A  city,  under 
its  power  "to  tax,  license,  and  regu- 
late "  brewers,  distillers,  etc.,  may  re- 
quire a  license  of  $500  for  each  brew- 
ery and  for  each  distillery ;_  such  a 
charge  is  not  a  "  tax  "  in  the  consti- 
tutional sense:  United  States  Dist. 
Co.  v.  Chicago,  112  111.  19.  The  stat- 
ute in  relation  to  the  traffic  in  liq- 
uors, .and  for  the  taxation  and  regu- 
lation of  the  same,  and  to  provide 
for  "  local  option,"  is  an  exercise  of 
the  police  power,  and  not  a  tax-law, 
though  by  its  short  title  it  is  called 
the  "Liquor-Tax  Law:"  People  v. 
Murray,  4  App.  Div.  (N.  Y.)  185,  38 
N.  Y.  Supp.  909.  The  payment  of  a 
license-tax  imposed  by  a  city  ordi- 
nance as  a  retail-liquor  dealer  does 
not  exempt  the  licensee  from  paying 
a  tax  imposed  by  a  county  ordinance 
for  carrying  on  the  same  business: 
Los  Angeles  County  v.  Eikenberry, 
131  Cal.  461.  In  Indiana  a  city  may 
require  a  liquor  license  from  one 
having  a  state  license  to  sell:  Frank- 
fort v.  Aughe,  114  Ind.  77. 

2  The  general  law  of  the  state  pro- 
hibiting the  sale  of  intoxicating  liq- 
uors without  license  is  not  abrogated,  ■ 
even  as  to  the  particular  locality,  by 
the  fact  that  under  a  village  charter 
the  council  alone  is  authorized  to 
grant  licenses,  and  is  alone  vested 
with  authority  to  restrain,  regulate, 
and  control  "  to  the  entire  exclusion 
of  any  control  or  right  to  regulate  or 
restrain,  in  said  matters,  by  any 
board,  officer,  person,  or  municipal- 
ity of  this  county:"  State  v.  Nolan, 
37  Minn.  16.    Under  a  city  charter 
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Illustrations  of  other  occupations  commonly  supposed  to 
require  special  regulations  are  those  of  hackmen,  draymen, 
hawkers,  auctioneers,  etc.1  A  license  fee  imposed  upon  "  all 
transient  persons  keeping  stores  "  in  the  town  imposing  it  has 
been  sustained  as  a  police  regulation,  though  called  a  tax  in 
the  legislation  which  permitted  it.2  It  is  within  the  police 
power  to  require  license  for  sealing  agricultural  products  on 
commission,3  or  for  conducting  gift,  fire,  and  bankrupt  sales ; 4 


conferring  power  to  license  and  reg- 
ulate retail  liquor-selling,  to  annul 
and  revoke  licenses  for  cause  shown, 
to  close  up  retail  establishments  for 
such  time  as  might  be  deemed  neces- 
sary, to  prevent  liquor-selling  when- 
ever deemed  expedient,  etc.,  it  is  held 
that  the  sale  of  liquor  might  abso- 
lutely be  prohibited:  In  re  Jones,  78 
Ala.  419.  In  Illinois  it  has  been  held 
that  the  corporate  authorities  of 
towns,  when  empowered  by  their 
charters  to  suppress  the  sale  of  in- 
toxicating liquors,  might  declare  the 
unlicensed  selling  a  nuisance:  Good- 
ard  v.  Jacksonville,  15  111.  588;  Byers 
v.  Olney,  16  111.  35;  Jacksonville  v. 
Holland,  19  111.  271;  Pekin  v.  Smel- 
zel,  21 I1L  464;  Block  v.  Jacksonville, 
36  III.  301. 

iHall  v.  State,  39  Fla.  637;  Scud- 
der  v.  Hinshaw,  134  Ind.  56;  Night- 
ingale, Petitioner,  11  Pick.  163; 
Grand  Rapids  v.  Norman,  110  Mich. 
544;  State  v.  Wagoner,  69  Minn. 
206;  Buffalo  v.  Webster,  10  Wend. 
99;  Brooklyn  v.  Breslin,  57  N.  Y. 
591;  State  v.  Morrell,  100.  N.  C. 
506;  Cincinnati  v.  Bryson,  15  Ohio 
625;  White  v.  Kent,  11  Ohio  St.  550; 
Adams  v.  Somerville,  2  Head  363; 
State  v.  Crawford,  2  Head  460;  Mor- 
rill v.  State,  38  Wis.  428.  In  State  v. 
Wagener,  supra,  a  statute  purporting 
to  license  and  regulate  hawkers  and 
peddlers,  but  making  an  arbitrary 
distinction  and  an  improper  classifi- 
cation was  held  to  be  invalid.  Under 
a  power  to  enact  ordinances  neces- 
sary to  promote  the  peace,  good  order, 


benefit,  and  advantage  of  a  borough, 
an  ordinance  is  valid  which  requires 
licenses  or  a  fine  from  canvassers 
from  house  to  house  for  the  sale  of 
books,  pictures,  groceries,  clothing, 
etc.:  Warren  v.  Geer,  117  Pa.  St.  207. 
A  statute  requiring  itinerant  venders 
to  take  out  a  state  and  a  local  license 
upon  heavy  fees,  and  to  deposit  $1,000 
before  selling  their  goods,  is  not 
against  public  policy  and  void  as  being 
in  restraint  of  trade,  but  is  within  the 
legitimate  scope  of  police  power: 
State  v.  Foster,  22  R.  I.  163.  On  the 
other  hand,  statutes  and  ordinances 
which,  in  requiring  license  fees  to  be 
paid  by  hawkers  and  peddlers,  un- 
justly discriminate  in  favor  of  resi- 
dents, have  been  held  void:  Brooks 
v.  Mangan,  86  Mich.  576;  Sayre  v. 
Phillips,  148  Pa.  St.  482;  Shamokin 
Borough  v.  Flannigan,  156  Pa.  St.  43. 
See  Clements  v.  Casper,  4  Wyo.  494. 
A  statute  forbidding  sales  by  sample 
in  Louisville  without  a  license  was 
sustained  against  constitutional  ob- 
jections in  Commonwealth  v.  Smith, 
6  Bush  303;  Mark  v.  Commonwealth, 
6  Bush  397. 

2  Wilmington  v.  Roby,  8  Ired.  250. 
See  Wilmington  v.  Patterson,  8  Jones 
Law  182. 

3  State  v.  Wagener,  77  Minn.  483. 

4  Mines  v.  Schoenig,  72  Minn.  528. 
An  ordinance  taxing  such  sales 
twenty-five  dollars  per  month  does 
not  impose  an  unreasonable  license 
fee;  and  the  council  need  not  grant 
a  license  for  part  of  a  month  at  a 
proportionate  rate:  Ibid. 
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or  for  keeping  victualing  shops;1  or  for  packing  or  canning 
oysters.2  The  license  of  vehicles  has  been  sustained  under 
this  power;3  so  has  the  license  of  street-railway,  cars,4  and  of 
skiffs  and  row-boats.5  Under  this  power  also  the  payment  of  a 
license  fee  for  doing  insurance  may  be  required ; 6  and  the  pay- 
ment of  a  reasonable  sum  for  the  expense  of  issuing  and  re- 
cording licenses  regulating  the  sale  of  explosives  may  be 
exacted.7  One  to  whom  a  permit  is  issued  for  constructing  a 
building  may  be  charged  thereior  a  reasonable  sum  graduated 
according  to  the  cost  of  the  building.8  A  city  may  be  em- 
powered to  exact  a  license  from  every  meat-packing  establish- 
ment in  it  or  within  a  mile  of  its  limits.9  The  erection  in  city 
streets  of  tanks  to  supply  water  for  street  sprinkling  may  be 
licensed.10  A  license-tax  may,  under  the  police  power,  be  re- 
quired from  persons  residing  on  boats  on  navigable  rivers.11  A 
heavy  license  fee  on  the  removal  and  disinterment  of  a  dead 
body  from  the  place  of  interment  has  been  sustained.12  Inspec- 
tion fees  are  to  be  referred  to  the  police  power,  and  are  not 
taxes.13 


1  St.  Johnsbury  v.  Thompson,  59  Vt. 
300. 

2  Applegarth  v.  State,  89  Md.  140. 

3  Fort  Smith  v.  Ayers,  43  Ark.  82; 
Bowser  v.  Thompson,  103  Ky.  331. 

*Frankford,  etc.  R.  Co.  v.  Phila- 
delphia, 58  Pa.  St.  119;  Johnson  v. 
Philadelphia,  60  Pa.  St.  445;  State  v. 
Herod,  39  Iowa  123.  Railroad  com- 
panies may  be  required  to  light  such 
part  of  their  track  as  is  within  a 
city  or  village,  and  on  failure  the 
cost  may  be  made  a  lien  on  their 
real  estate:  Cincinnati, .etc.  R  Co.  v. 
Sullivan,  32  Ohio  St.  152. 

5  Poyer  v.  Desjplaines,  22  111.  App. 
576. 

8  Fire  Department  v.  Helfenstein, 
16  Wis.  136.  An  ordinance  provided 
for  a  license  fee  of  $100  to  be  paid 
by  every  person  or  company  doing 
an  insurance  business  in  the  city. 
Held,  that  although  more  than  the 
cost  of  issuing  the  license,  the 
amount  was  collectible:  Leaven- 
worth v.  Booth,  15  Kan.  627.   Where 


the  law  imposes  a  special  tax  on 
foreign  insurance  companies,  and  a 
tax  on  all  insurance  companies,  the 
two  taxes  may  be  collected  from  the 
former  class:  Leavenworth  v.  Booth, 
supra.  It  is  not  duplicate  taxation 
to  require  a  license  both  from  an  in- 
surance company  and  from  an  agent 
who  works  for  it:  Farmington  v. 
Rutherford  (Mo.  App.),  68  S.  W.  Rep. 
83. 

i  New  York  v.  Miller,  12  Daly  496. 

s  St.  Paul  v.  Dow,  37  Minn.  20. 

9  Chicago  Tacking,  etc.  Co.  v.  Chi- 
cago, 88  111.  221. 

i°  Savage  v.  Salem,  23  Or.  381. 

11  Robertson  v.  Commonwealth,  101 
Ky.  285. 

12  In  re  Wong  Yung  Quy,  6  Sawy. 
442. 

13  Charleston  v.  Rogers,  2  McCord 
495;  O'Maley  v.  Freeport,  96  Pa.  St. 
24  An  ordinance  requiring  all  tele- 
graph poles  within  the  city  to  be  in- 
spected by  the  police  department, 
and  licensed,  and  imposing  a  fee  of 


OH.  XIX.]  TAXES    UNDER   THE    POWER    OF   POLICE.  1149 

S 

A  license-tax  on  a  business  in  a  city  for  the  benefit  of  the 
county  in  which  it  is,  if  regarded  as  a  police  regulation,  may 
be  upheld  though  not  uniform  throughout  the  district,  since 
the  price  of  the  license  may  be  graduated  by  the  populousness 
of  the  community,  or  by  the  profitableness  of  the  business 
licensed.1  It  has  been  decided  that  the  police  power  cannot 
support  the  singling  out  by  ordinance  of  one  industry  —  for 
example,  that  of  sheep-raising  —  and  requiring  a  license-tax 
of  so  much  per  thousand  sheep  to  be  paid  in  respect  of  it, 
where  no  regulation  or  protection  of  the  business  is  required 
or  afforded  by  the  ordinance.2 

Issuing  the  license.  This  is  usually  done  by  some' adminis- 
trative officer  or  board  under  general  regulations.  It  has  been 
held  in  Georgia  that  one  applying  for  a  license  is  entitled  to  it 
of  right  if  he  complies  with  the  statutory  conditions.3  But 
this  cannot  be  universally  true.  In  some  cases  the  purpose  of 
the  legislation  is  to  limit  the  number,  and  then  a  discretion  will 
be  allowed  to  grant  or  refuse,  just  as  is  done  in  England  in  the 
case  qf  applicants  for  license  to  sell  liquors.  In  others  the  reg- 
ulations are  often  made  exceedingly  stringent.  In  addition  to 
the  payment  of  the  tax  a  bond  for  good  behavior  is  often  re- 
quired, and  sometimes  a  satisfactory  showing  of  good  moral 
character.4 

one  dollar  per  annum  for  each  pole,  county  court  to  its  clerk  to  issue  to 

is  reasonable,  and  discloses  no  abuse  an  applicant  a  license  to  retail  spirit- 

of  discretion  warranting  judicial  in-  uous  liquors  does  not,  of  itself,  en- 

terference:  Western  Union  Tel.  Co.  title  the  applicant  to  retail,  but  only 

v.  Philadelphia,  148  Pa.  St.  117.  authorizes  the  issue  ef  the  license 

1  Ex  parte  Marshall,  64  Ala.  266.  after    the   applicant  has    complied 

2  Matthews  v.  Jansen,  21  Utah  207.  with    all  the    prerequisites    of  the 
'Staje  v.  Justices,  15  Ga.  408;  Hill  law:  Brown  v.   State,  27  Tex.  335. 

v.  Decatur,  22  Ga.  203.  The  exclusive  power  to  grant  a  li- 

4  In  Whitten  v.  Covington,  43  Ga.  cense  includes,  it  was  held  in  Carroll 

421,  a  requirement  that  the  appli-  v.  Campbell,  25  Mo.  App.   630,  the 

cant  for  a  license  should  produce  the  power  to  withhold  a  license,   and 

recommendation  of  four  of  his  near-  thus  make  the  license  granted  ex- 

est  neighbors  —  a  requirement  not  elusive  of  all  others.    But  in  Michi- 

always  possible  to  comply  with  —  gan  the  right  to  a  license  to  sell  liq- 

was  sustained.    A  recommendation  uor  is  fixed  by  the  legislature,  and  a 

that  a  license  be  granted  to  two  per-  city  or  village  council  has  no  discre- 

sons  cannot  be  taken  to  recommend  tion  beyond  that  which  the  statute 

a  license  to  one  of  them:  State  v.  confers.    In  passing  upon  the  suffi- 

Erb,  47  N.  J.  L,  92.    The  order  of  a  ciency  of  sureties  the  council  has  no 
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Recalling  licenses.  Under  some  statutes  licenses  are  per- 
mitted to  be  recalled  or  revoked  for  the  misbehavior  of  those 
Avho  hold  them.  This  in  some  cases  is  a  very  salutary  power. 
They  are  subject  also,  like  all  other  statutory  privileges,  to  be 
terminated  by  changes  in  the  laws.  Thus  a  retailer's  license 
is  terminated  by  a  law  totally  prohibiting  sales.1  So,  a  license 
to  sell  liquors  is  not  a  contract  or  grant,  but  a  mere  permit  or 
police  regulation,  which  may  ,be  changed  or  even  annulled 
whenever  the  public  welfare  demands  it,  and  which  does  not 
preclude  the  licensee's  being  required  to  pay  a  different  or 
larger  fee  or  tax  for  the  unexpired  term.2  Some  courts  have 
been  inclined  to  hold  that  a  license  cannot,  unless  for  miscon- 
duct, be  revoked  except  on  a  return  of  the  fee; 8  and  certainly 
repayment  would  generally  be  equitable. 


right  to  disregard  affidavits  without 
legal  proof,  or  to  reject  sureties  ar- 
bitrarily. An  abuse  of  discretion 
may  be  remedied  by  mandamus: 
Potter  v.  Homer,  59  Mich.  8.  Where 
a  license  had  been  refused  errone- 
ously, except  on  payment  of  a 
county  tax  in  addition  to  the  privi- 
lege tax  imposed  by  statute,  the 
party  nevertheless  was  not  justified 
in  doing  business  without  license, 
the  remedy  being  by  mandamus  to 
compel  the  issue  of  the  license: 
Phoenix  Carpet  Co.  v.  State,  118  Ala. 
143. 

iSee,  on  this  subject,  Phalen  v. 
Virginia,  8  How.  163;  Butler  v.  Penn- 
sylvania, 10  How.  402;  License-Tax 
Cases,  5  Wall.  462;  Home  Ins.  Co.  v. 
Augusta,  93  U.  S.  116;  Stone  v.  Mis- 
sissippi, 101 U.  S.  814;  Bishoff  v.  State 
(Fla.),  30  South.  Rep.  808;  Brown  v. 
State  (Ga.),  7  S.  E.  Rep.  915;  Gatz- 
willer  v.  People,  14  111.  148;  Fell  v. 
State,  42  Md.  71;  Calder  v.  Kurby,  5 
Gray  597;  Baker  v.  Boston,  12  Pick 
184;  Brimmer  v.  Boston,  102  Mass. 
19;  Commonwealth  v.  Brennan,  103 
Mass.  70;  Freleigh  v.  State,  8  Mo. 
606;  State  v.  Sterling,  8  Mo.  697; 
Simmons  v.  State,. 12  Mo.  268;  Pleu- 
ler  v.  State,  11  Neb.  547;  Martin  v. 


State,  23  Neb.  371;  State  v.  Holmes, 
88  N.  Y.  225;  Brick  Presb.  Church  v. 
New  York,  5  Cow.  538:  Vanderbilt  v. 
Adams,  7  Cow.  585;  People  v.  Mor- 
ris, 13  Wend.  325;  Board  of  Excise  v. 
Barrie,  34  N.  Y.  657;  Hirn  v.  State,  1 
Ohio  St.  15.  Where  a  city  has  power 
to  suppress  the  sale  of  liquors  it  may 
revoke  a  license  for  failure  to  ob- 
serve an  ordinance:  Schwuchow  v. 
Chicago,  68  III  444 

SMcKinney  v.  Salem,  77  Ind.  213; 
State  v.  Bonnell,  119  Ind.  494;  Moore 
v.  Indianapolis,  120  Ind.  483;  State  v. 
Gerhardt,  145  Ind.  439.  A  liquor 
license  is  not  a  contract  precluding 
the  state  from  declaring  the  license 
void  and  requiring  the  licensee  to 
pay  a>  tax:  Kresser  v.  Lyman,  74 
Fed.  Rep.  765.  The  fact  that  a 
saloon-keeper  has  complied  with  all 
the  provisions  of  a  tax-law  before  an 
amendment  to  it  became  operative 
does  not  give  him  a  vested  right  to 
sell  under  the  conditions  of  the  for- 
mer law.  The  legislature  may 
amend  the  law  so  as  to  prohibit 
sales  on  legal  holidays,  and  the  fact 
of  previous  payment  of  the  tax  will 
not  excuse  disobedience:  Reith- 
miller  v.  People,  44  Mich.  280. 

3  See  Boyd  v.  State,  46  Ala.  329; 
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Collection  of  license  fees.  What  has  already  been  said  re- 
garding the  collection  of  taxes  will  preclude  the  necessity  for 
any  extended  remarks  regarding  the  collection  of  these  fees. 
As  has  been  remarked,  the  payment  is  usually  required  in  ad- 
vance. If  they  are  not  paid,  and  the  privilege  is  nevertheless 
exercised,  the  statute  or  ordinance  imposing  the  fee  will  deter- 
mine what  the  consequence  shall  be,  and  what  proceedings 
shall,  be  taken.  It  has  been  decided  that  a  municipal  corpora- 
tion empowered  to  grant  licenses  and  to  impose  a  fee  therefor 
may  lawfully  make  the  failure  to  take  out  a  license  and  pay 
the  fee  subject  the  offender  to  the  penalty  of  fine  and  im- 
prisonment.1 An  agent  may  be  prosecuted  for  engaging  in  a 
business  for  which  his  principal  has  not  taken  out  a  license.2 
It  has  been  held  that  a  complaint  to  recover  a  license-tax  im- 
posed by  an  ordinance  need  not  set  out  the  ordinance,  but  need 
merely  state  its  substance  and  aver  its  violation.3  Inasmuch 
as  the  burden  of  proving  his  license  is  upon  one  who  js  com- 
plained of  for  keeping  a  billiard  table  without  a  license,  it  has 
been  considered  immaterial  that  the  complaint  does  not  deny 
that  he  had  such  a  license.4    And  it  has  been  held  that  an 

State  v.  Phalen,  3  Harr.  441 ;  Adams  city  of  Macon  can  not  enforce  the  col- 
v.  Hackett,  37  N.  H.  289,  394.  Where  lection  of  a  license-tax  by  imprison- 
a  person  has  erected,  under  a  license  ment,  or  punish  a  person  for  his  mere 
from  the  city,  water  tanks  in  a  city's  failure  to  pay,  it  may  pass  and  en- 
streets  for  street  sprinkling,  the  force  an  ordinance  making  it  an 
license  cannot  be  revoked  and  the  offense  to  do  business  in  the  city 
tanks  removed  without  notice  to  without  procuring  license  required 
him:  Savage  v.  Salem,  23  Or.  381.  by  a  valid  ordinance:  Johnson  v. 
In  the  state  of  Washington  the  un-  Mayor  (Ga.),  40  S.  E.  Eep.  322.  In 
earned  part  of  license  money  is  Nebraska  cases  holding  that  penal 
recoverable  when  the  licensed  busi-  provisions  of  an  occupation  tax-law 
ness  is  prohibited:  Pearson  v.  Seat-  cannot  be  enforced  have  recently 
tie,  14  Wash.  438.  been  overruled:  Rosenbloom  v.  State 

1  See  Shelton  v.  Mobile,  30  Ala.  540;  (Neb.),  89  N.  W.  Eep.  1053. 

Vandine,    Petitioner,    6    Pick.    187;  2  Nashville,  C.  &  St.  L.  R.  Co.  v. 

Nightingale,  Petitioner,  11  Pick.  168;  Attalia,  118  Ala.  362,  and  cases  cited. 

Chilvers    v.    People,    11    Mich.    43;  8  Nashville,  C.  &  St.  L.  E.  Co.  v. 

Brooklyn  v.  Cleves,  Lalor  231;   St.  Alabama  City  (Ala.),  32  South.  Rep. 

Louis  v.  Sternberg,  69  Mo.  289;  St.  731. 

Louis  v.  Green,  70  Mo.  562;  Buffalo  *  Commonwealth  v.  McCarty,  141 

v.  Webster,  10  Wend.  99;  Cincinnati  Mass.  420.    In  a  prosecution  for  sell- 

v.  Buckingham,  10  Ohio  257;  White  ing  without  a  license  the  defendant 

v.  Kent,  11  Ohio  St.  550;  State  v.  has  the  burden  of  showing  that  he 

Hayne,  4  S.  C.  403.    Contra,  Butler's  is  protected  by  a  license:  State  v. 

Appeal,  73  Pa.  St.  448.  Although  the  Morrison,  126  N.  C.  1123. 
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ordinance  imposing  a  fine  for  each  offense  of  carrying  on  busi- 
ness without  a  license  does  not  authorize  fining  a  person  each 
and  every  day  until  he  pays  the  tax.1 

Federal  licenses,  ihe  licenses  issued  by  the  federal  govern- 
ment for  revenue  purposes  do  not  supersede  state  regulations, 
and  consequently  must  be  received  subject  to  all  such  require- 
ments of  license  fees  as  the  state  may  have  seen  fit  to  impose.2 
The  federal  government  does  not  issue  licenses  under  the  police 
power,  but  may  do  so  in  some  cases  under  the  power  to  regu- 
late commerce,  and  in  the  exercise  of  other  federal  powers; 
but  such  cases  seem  to  call  for  no  special  remark. 

1  Nashville,  C.  &  St.'  L.  K.  Co.  v.  20  Iowa  82;  State  v.  Stutz,  20  Iowa 

Attalia,  118  Ala.  362.  488;  Commonwealth  v.  Thorniley,  6 

2McGuire    v.    Commonwealth,    3  Allen  445;  Commonwealth  v.  Hol- 

Wall.    387;    Pervear    v.    Common-  brook,  10  Allen  200;  Commonwealth 

wealth,  5  Wall.  475;  Black  v.  Jeffer-  v.  Keenan,  11  Allen  262. 
sonville,  36  111.  301;  State  v.  Carney, 


CHAPTEE  XX. 

TAXATION  BY  SPECIAL  ASSESSMENT. 

A  very  important  species  of  taxation  is  that  which  is  laid 
in  the.  form  of  special  assessments.1  This  is  done  upon  a  sys- 
tem the  general  principles  of  which  have  long  keen  recognized 
and  acted  upon  in  England,  though  perhaps  not  to  so  great  an 
extent,  nor  with  such  distinct  recognition  of  the  proper  sphere ' 
for  its  application,  as  they  now  are  in  the  American  states. 

It  will  be  convenient  to  consider  the  general  subject  of  spe- 
cial assessments,  under  the  following  heads: 

1.  The  principles  which  underlie  them. 

2.  The  cases  in  which  it  is  customary  to  levy  them. 

3.  The  objections  which  are  made  to  them  in  point  of  policy. 

4.  The  objections  which  constitutional  principles  or  provis- 
ions are  sometimes  thought  to  oppose. 

5.  The  principles  of  apportionment. 

6.  The  proceedings  in  levying  and  collecting  them. 

1.  The  principles  underlying  them.  Special  assessments 
are  a  peculiar  species  of  taxation,  standing  apart  from  the  gen- 
eral burdens  imposed  for  state  and  municipal  purposes,  and 
governed  by  principles  that  do  not  apply  universally.  The 
general  levy  of  taxes  is  understood  to  exact  contributions  in 
return  for  the  general  benefits  of  government,  and  it  prom- 
ises nothing  to  the  persons  taxed,  beyond  what  may  be  an- 
ticipated from  an  administration  of  the  laws  for  individual 
protection  and  the  general  public  good.  Special  assessments, 
on  the  other  hand,  are  made  upon  the  assumption  that  a  por- 
tion of  the  community  is  to  be  specially  and  peculiarly  bene- 
fited, in  the  enhancement  of  the  value  of  property  peculiarly 
situated  as  regards  a  contemplated  expenditure  of  public 
funds;  and,  in  addition  to  the  general  levy,  they  demand  that 

1  Dalrymple  v.  Milwaukee,  53  Wis.    valid  exercise  of  the  taxing  power: 
178.    Laws  authorizing  the  levy  of    Raleigh  v.  Peace,  110  N.  C.  33. 
local  or  special  assessments  are  a 
73 
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special  contributions,' in  consideration  of  the  special  benefit, 
shall  be  made  by  the  persons  receiving  it.1  The  justice  of  de- 
manding the  special  contribution  is  supposed  to  be  evident  in 
the  fact  that  the  persons  who  are  to  make  it,  while  they  are 
made  to  bear  the  cost  of  a  public  work,  are  at  the  same  time 
to  suffer  no  pecuniary  loss  thereby;  their  property  being  in- 
creased in  value  by  the  expenditure  to  an  amount  at  least  equal 
to  the  sum  they  are  required  to  pay.?  This  is  the  idea  that 
underlies  all  these  levies.  The  distinction  between  them  and 
ordinary  taxation  has  thus  been  pointed  out  in  a  recent  case : 
"  A  local  assessment  can  only  be  levied  on  land ;  it  cannot,  as  a 
tax  can,  be  made  a  personal  liability  of  the  taxpayer;  it  is  an 
assessment  on  the  thing  supposed  to  be  benefited.  A  tax  is 
levied  on  the  whole  state  or  a  known  political  subdivision,  as  a 
county  or  a  town.  A  local  assessment  is  levied  on  property 
situated  in  a  district  created  for  the  express  purpose  of  the 
levy,  and  possessing  no  other  function,  or  even  existence, 
than  to  be  the  thing  on  which  the  levy  is  made.  A  tax  is  a 
continuing  burden  and  must  be  collected  at  stated  short  inter- 
vals for  all  time,  and  without  it  government  cannot  exist;  a 
local  assessment  is  exceptional  both  as  to  time  and  locality, — 
it  is  brought  into  being  for  a  particular  occasion,  and  to  accom- 
plish a  particular  purpose,  and  dies  with  the  passing  of  the 
occasion  and  the  accomplishment  of  the  purpose.  A  tax  is 
levied,  collected,  and  administered  by  a  public  agency,  elected 

1  Denver  v.  Knowles,  17  Colo.  204;  a    public   improvement,   which,  al- 

Simpson  v.  Kansas  City,  46  Kan.  438:  though  it  may  incidentally  benefit 

Daly  v.  Morgan,  69  Md.  460;  In  re  the  public   at  large,  is    made  pri- 

Morewood  Av.,  159  Pa.  St.  20;  Senor  marily  for  the  accommodation  and 

v.  Board  of  Com'rs,  13  Wash.  48.    An  convenience  of  the  inhabitants  of  a 

assessment  is  a  tax  upon  property,  particular  locality,  and  which  is  of 

levied   according  to  benefits    con-  such  a  nature  as  to  confer  a  special 

f erred  on  the  property:    Adler   v.  benefit  upon   the  real  property  ad- 

Whitbeck,  44   Ohio   St.  539.     "The  joining  or  near  the  locality  of  the 

whole  theory  of  a  special  assessment  improvement:"    Crane     v.    Siloam 

is  based  on  the  doctrine  that  the  Springs,   67   Ark.   30,   citing    Little 

property  against  which  it  is  levied  Rock  v.  Katzenstein,  52  Ark.  107. 

derives  some  special  benefit  from  2  McLean  Co.  v.  Bloomington,  106 

the  improvement: "  Chicago,  R  I.  &  111.   209;   Illinois  Central  R   Co.  v. 

P.  R  Co.  v.  Ottumwa,  112  Iowa  300.  Decatur,  126  I1L  92;  Huston  v.  Trib- 

."If  we  look  for  the  technical  or  betts,  171  111.  547;  Brooks  v.  Balti- 

legal  meaning  of  the  phrase  '  local  more,  48  Md.  265. 
improvement,'  we  shall  find  it  to  be 
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by  and  responsible  to  the  community  upon  which  it  is  imposed: 
a  local  assessment  is  made  by  an  authority  ab  extra.  Yet  it  is 
like  a  tax  in  that  it  is  imposed  under  an  authority  derived  from 
the  legislature,  and  is  an  enforced  contribution  to  the  public 
welfare,  and  its  payment  may  be  enforced  by  the  summary 
method  allowed  for  the  collection  of  taxes.  It  is  like  a  tax 
in  that  it  must  be  levied  for  a  public  purpose,  and  must  be  ap- 
portioned by  some  reasonable  rule  among  those  upon  whose 
property  it  is  levied.  It  is  unlike  a  tax  in  that  the  proceeds 
of  the  assessment  must  be  expended  in  an  improvement  from 
which  a  benefit  clearly  exceptive  and  plainly  perceived  must 
inure  to  the  property  upon  which  it  is  imposed." '  Not  all  these 
differences  are  necessarily  existent  in  every  case,  but  in  the 
main  the  characterization  is  accurate  as  it  is  forcible. 

It  will 'sometimes  happen  in  the  case  of  special  assessments, 
as  it  does  occasionally  with  all  other  taxation,  that  the  expend- 
iture will  fail  to  realize  the  expectation  on  which  the  levy  is 
made ;  and  it  may  thus  appear  that  a  special  assessment  has 
been  laid  when  justice  would  have  required  the  levy  of  a  gen- 
eral tax;2  but  the  liability  of  a  principle  to  erroneous  or  de- 
fective application  cannot  demonstrate  the  unsoundness  of  the 
principle  itself ;  and  that  which  supports  special  assessments  is 
believed  to  be  firmly  based  in  reason  and  justice.8 

1  George,  Ch.  J.,  in  Macon  v.  Patty,  486.    "  The  theory  upon  which  such 

57  Miss.  378,  386.     And  see  Birming-  assessments  are  sustained  as  a  legiti- 

ham  v.  Klein,  89  Ala.  461;  Matter  of  mate  exercise  of  the  taxing  power  is 

Market  St.,  49  Cal.  546;  De  Clercq  v.  that  the  party  assessed  is  locally  and 

Barber  Asphalt  Paving  Co.,  167  III.  peculiarly  benefited,  over  and  above 

215;  Huston  v.  Tribbetts,  171  111.  547;  the  ordinary  benefit  which,  as  one  of 

Louisville  v.  McNaughten  (Ky.),  44  the  community,  he  receives  in  all 

S.  W.  Eep.  380;  Shreveport  v.  Pres-  public  improvements  to  the  precise 

cott,    51  La.   An.   1895;    Newby    v.  extent  of  the  assessment: "  State  v. 

Platte  County,  25  Mo.  258;  Kansas'  Newark,  27  N.  J.  L.  190.     "The  sole 

City  v.  Bacon,  157  Mo.  450;  McGuire  ground  for  imposing  a  part  or  all  of 

v.  Brockman,  58  Mo.  App.  307;  Pet-  the  cost  of  a  public  improvement 

tibone   v.  Smith,  150   Pa.  St.  118;  upon  one  part  of  a  municipality  is 

Senor  v.  Board  of  Com'rs,  13  Wash,  that  the   part  burdened   with   the 

48;  Dalrymple  v.  Milwaukee,  53  "Wis.  cost  receives  corresponding  benefits  ' 

178.  which  the  general  public  does  not 

'See  Rogers  v.  St.  Paul,  22  Minn,  receive:"  Detroit  v.  Recorder's  Court 

494;  Lohrum  v.  Byermann, ,  5  Mo.  Judge,  112  Mich.  588.   "  The  principle 

App.  481.  upon  which  rests  that  numerous  class 

'Kirby  v.   Shaw,  19  Pa.  St.  258;  of    statutes    which    charge   lots  of 

Parkersburg  v.  Tavenner,  42  W.  Va.  ground  with  .the  expense  of  grading 
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Special  authority  requisite.  Assessments  being  a  peculiar 
species  of  taxation,  there  must  be  special  authority  of  law  for 
imposing  them.  The  ordinary  grant  to  a  municipal  corpora- 
tion of  power  to  levy  taxes  for  municipal  purposes  will  not 


and  paving  the  streets  in  front  of 
them  is,  that  the  value  of  the  lots  is 
enhanced  by  the  public  expend- 
iture: "  Strong,  J.,  in  Schenley  % 
Commonwealth,  36  Pa.  St.  29, 57.  The 
principle  is  that,  "  when  certain  per- 
sons are  so  placed  as  to  have  a  com- 
mon interest  amongst  themselves,  but 
in  common  with  the  rest  of  the  com- 
munity, laws  may  be  justly  made 
providing  that,  under  suitable  and 
equitable  regulations',  those  common 
interests  shall  be  so  managed  that 
those  who  enjoy  the  benefits  shall 
equally  bear  the  burden : "  Shaw,  Ch. 
J.,  in  Wright  v.  Boston,  9  Cush.  233, 
241  —  a  drain  case.  "  All  these  mu- 
nicipal taxes  for  improvement  of 
streets  rest  for  their  final  reason 
upon  the  enhancement  of  private 
properties: "  Woodward,  J.,  in  Mc- 
Gonigle  v.  Allegheny  City,  44  Pa.  St. 
118,  121.  And  see,  per  Coulter)  J.,  in- 
Pray  v.  Northern  Liberties,  31  Pa.  St. 
69.  The  principle  is  "that  the  terri-v 
tory  subjected  thereto  would  be 
benefited  by  the  work  and  charge  in 
question:"  Qrover,  J.,  in  Litchfield 
v.  Vernon,  41  N.  Y.  123,  133.  "That 
principle  of  local  taxation  which  is 
undisputed,  which  assesses  on  the 
property  benefited,  or  its  owner,  a 
tax  in  proportion  to  the  superadded 
value  of  the  property  caused  by  the 
local  improvement,  of  which  this 
property  has  a  peculiar  advantage 
beyond  that  of  others  not  in  like 
circumstances:"  Agnew,  J.,  in  the 
case  of  Washington  Avenue,  69  Pa. 
St.  352,  360.  See,  also,  Lockwood  v. 
St.  Louis,  24  Mo.  20;  Matter  of  Open- 
ing of  Streets,  20  La.  Aa  497;  In  re  ' 
Hun,  144  N.  Y.  472;  Allen  v.  Drew, 
44  Vt.  174,  187.  "To  pay  for  the 
opening  of  a  street  in  the  ratio  to  the 


benefit  or  advantage  derived  from  it 
is  no  burthen: "  Gfreen,  Ch.  J.,  in 
Paterson  v.  Society,  etc.,  24  N.  J.  L. 
400,  quoting  with  approval,  Matter  of 
Mayor,  etc.,  11  Johns.  80.  It  is  said 
by  Beck,  J.,  in  Morrison  v.  Hershire, 
32  Iowa  271,  276,  that  "the  power  of 
the  city  to  perform  the  work  does 
not  depend  upon  the  benefits  to  be 
derived  by  property  owners.  The 
work  is  done  for  the  benefit  of  the 
public;  the  assessment  for  its  pay- 
ment is  levied  upon  the  abutting  lots, 
not  because  of  any  special  benefit 
their  owners  derive  from  the  im- 
provement, but  because  the  public 
good  demands  it,  and  the  law  author- 
izes special  taxation  for  such  ob- 
jects." In  contrast  with  this  may 
be  cited  Lodi  Water  Co.  v.  Costar,  18 
N.  J.  Eq.  519,  cited  with  approval  in 
Matter  of  Drainage  of  Lands,  35  N. 
J.  L.  497,  in  which  it  was  decided 
that  where  the  cost  of  drainage  is 
assessed  upon  lands  without  refer- 
ence to  the  fact  whether  they  are 
benefited  to  that  extent  or  not,  this 
constitutes  an  appropriation  of  pri- 
vate property  to  public  uses,  The 
same  principle  underlies  the  decisions 
in  Matter  of  Albany  Street,  11  Wend. 
149,  and  Louisville  v.-  Rolling  Mill 
Co.,  3  Bush  416.  And  see  Van  Tassel 
v.  Jersey  City,  37  N.  J.  L.  128.  In 
Edwards,  etc.  Co.  v.  Jasper  County 
(Iowa),  90  N.  W.  1006,  it  is  said  that 
while  authority  to  levy  such  assess- 
ments is  traceable  to  the  taxing 
power,  they  are  nevertheless  assessed 
on  the  theory  that  the  property 
against  which  they  are  levied  is  bene- 
fited thereby  to  the  extent  of  the 
Jevy,  and  the  municipality  acts  as  an 
agent,  merely,  in  collecting  the  tax. 
In  Brumley  v.  Harris,  107  Ga.  257,  it 
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justify  any  other  than  the  ordinary  taxes.  This  would  follow 
from  the  general  rule  which  requires  a  strict  construction  of 
all  such  grants;  but  the  principle  has  peculiar  force  when  ap- 
plied to  powers  in  themselves  exceptional.1    And  it  is  always 


is  said  that  assessments'for  the  im- 
provement of  a  street  are  sustained 
by  the  courts  only  because  of  bene- 
fits to  the  particular  property,  and 
that  the  executions  issued  therefor 
do  not  run  generally  against  the 
other  property  of  the  Owner,  not 
situated  on  the  street.  "Special 
taxes  for  public  improvements  can 
only  be  assessed  on  the  ground  of 
special  benefit  to  the  property,  and 
then  only  to  the  amount  of  the 
benefit:"  Boston  v.  Boston  &  A.B.  Co., 
170  Mass.  95.  In  Illinois,  to  assess 
without  reference  to  actual  benefits 
is  held  to  be  unconstitutional:  St. 
John  v.  East  St.  Louis,  50  111.  92. 
And  see  Lee  v.  Ruggles,  62  111.  427; 
III.  Cent.  R  Co.  v.  Bloomington,  76 
111.  447.  In  Palmer  v.  Stumph,  29 
Ind.  339,  an  assessment  is  spoken  of 
as  being  the  adjustment  of  the  shares 
of  a  contribution  to  be  made  by  sev- 
eral towards  a  common  object,  ac- 
cording to  the  benefit  received. 
Taxes,  it  is  said,  are  impositions  for 
purposes  of  general  revenue;  assess- 
ments are  special  and  local  imposi- 
tions upon  property  in  the  immediate 
vicinity  of  an  improvement,  laid  with 
reference  to  the  special  benefit  which 
such  property  derives  from  the  ex- 
penditure. In  Hale  v.  Kenosha,  29 
Wis.  599,  an  assessment,  as  distin- 
guished from  other  kinds  of  taxation, 
is  defined  in  similar  language.  And 
see  Bridgeport  v.  N.  Y.  &  N.  H  R. 
Co.,  36  Conn.  255;  Alexander  v.  Balti- 
more, 5  Gill  383.  It  is  said  in  Hagar 
v.  Reclamation  District,  111  U.  S.  701, 
that,  in  laying  special  assessments, 
"If  no  direct  and  invidious  discrimi- 
nation in  favor  of  certain  persons  to 
the  prejudice  of  others  be  made,  it  is 
not  a  valid  objection  to  the  mode 


pursued,  that,  to  some  extent,  in- 
equalities may  arise." 

1  See  Hitchcock  v.  Galveston,  96 
U.  S.  341;  Augusta  City  Council  v. 
Murphy,  79  Ga.  101;  Wright  v.  Chi- 
cago, 20  111.  253;  Davis  v.  Litchfield, 
145  111.  313;  First  Presb.  Church  v. 
Fort  Wayne,  36  Ind.  338;  Niklaus  v. 
Conkling,  118  Ind.  289;  Adams  v.' 
Shelby  ville,  154  Ind.  467;  Indianapo- 
lis &  U.  R.  Co.  v.  Capitol  Paving,  etc. 
Co.,  24  Ind.  App.  114;  Polk  County 
Savings  Bank  v.  State,  69  Iowa  24; 
Chicago,  R.  1  &  P.  R  Co.  v.  Ottumwa, 
112  Iowa  300;  Simpson  v.  Kansas 
City,  46  Kan.  438;  New  Iberia  v. 
Weeks,  104  La.  489;  Appeal  of  Pow- 
ers, 29  Mich.  504;  Sharp  v.  Speir,  4 
Hill  76;  Stebbins  v.  Kay,  123  N.  Y. 
31;  Nehasane  Park  Assoc,  v.  Lloyd, 
167  N.  Y.  431;  McCrowell  v.  Bristol, 
89  Va.  652;  Vaughn  v.  Ashland,  71 
Wis.  502.  A  statute  authorizing  cit- 
ies to  deepen,  widen,  alter,  or  change 
the  ohannel  of  water-courses  does 
not  empower  them  to  levy  special 
assessments  for  the  purpose  of  deep- 
ening water-courses:  Chicago  v.  Law, 
144  111.  569.  The  decision  of  a  city 
council  that  a  proposed  act  consti- 
tutes a  "local  improvement "  within 
the  statute  authorizing  such  im- 
provement is  not  conclusive:  Chi- 
cago v.  Blair,  149  111.  310.  A  statute 
authorizing  cities  and  villages  to  con- 
struct water-works,  and  to  levy  a  gen- 
eral tax  to  pay  therefor,  by  implica- 
tion forbids  them  to  pay  therefor  by 
special  assessment:  Morgan  Park  v. 
Wiswall,  155  111.  262.  Under  a  statute 
authorizing  cities  to  make  local  im- 
provements by  special  assessment  or 
special  taxation  or  otherwise,  "as 
they  shall  by  ordinance  prescribe," 
a  city  cannot  levy  a  special  tax  to 
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held  that  such  a  power,  when  plainly  granted,  is  to  be  construed 
with  strictness,1-  and  as  strictly  pursued  by  the  authorities  who 
juve  to  levy  the  tax.2 

2.  Cases  for  assessments.  No  decision  has  ever  undertaken 
to  enumerate  the  cases  in  which  special  assessments  are  admis- 
sible. The  reserve  in  this  regard  is  wise,  as  it  is  obviously  im- 
possible to  anticipate  all  the  cases  in  which  it  might  be  equi- 
table and  proper  to  levy  thtm;  and  it  is  consequently  better 
and  safer  that  special  cases,  as  they  present  themselves,  be 


pay  for  an  improvement  which, 
■without  any  ordinance  authorizing 
it,  has  been  made  before  the  proceed- 
ings to  levy  the  special  tax  were  be- 
gun: Carlyle  vy  Clinton  County,  140 
111.  512.  Where  the  boundary  line  of 
a  city  is  uncertain,  local  improve- 
ments may  be  made  with  reference 
to  any  recognized  city  limits:  Bloom- 
ington  Cemetery  Assoc,  v.  People, 
139  III  16. 

•Shreveport  v.  Prescott,  51  La. 
An.  1895;  Reed  v.  Toledo,  18  Ohio 
161;  Allentown  v.  Henry,  73  Pa.  St. 
404;  Oshkosh  City  R  Co.  v.  Winne- 
bago County,  89  Wis.  435.  A  statute 
empowering  cities  and  villages  to 
construct  and  maintain  drains  and 
pumping  works'  for  drainage  pur- 
poses by  means  of  special  assess- 
ments does  not  authorize  a  munici- 
pality to  levy  a  special  assessment 
to  defray  the  cost  of  operation  of 
such  pumping  works,  since  opera- 
tion is  different  from  maintenance; 
McChesney  v.  Hyde  Park,  151  111. , 
634.  Where  the  statute  referring  to 
street  and  alley  improvements  pro- 
vides that  the  council  may  have  the 
sidewalk  graded  and  paved,  or  the 
whole  width  of  the  street  graded 
and .  paved,  the  council  cannot,  be- 
sides ordering  an  existing  brick  side- 
walk to  be  curbed  and  widened, 
have  the  space  between  the  brick 
and  the  new  curb  filled  with  rich 
dirt  and  sodded,  the  cost  to  be  as- 
sessed to    the    adjoining   property- 


owner:  Adams  v.  Shelbyville,  154 
Ind.  467.  The  test  whether  an  im- 
provement is  local  or  not  depends 
upon  the  question  whether  or  not 
it  benefits  the  property  assessed: 
Ewart  v.  Western  Springs,  180'  111. 
318. 

2  Smith  v.  Davis,  30  Cal.  536;  Tay- 
lor v.  Downer,  31  Cal.  480;  Hager  v. 
Burlington,  43  Iowa  661;  Starr  v. 
Burlington,  45  Iowa  87;  Becroft 
v.  Council  Bluffs,  83  Iowa  646;  Chi- 
cago, R.  L  &  P.  R.  Co._  v.  Ottumwa, 
112  Iowa  300;  Shreveport  v.  Pres- 
cott, 51  La.  An.  1895;  White  v.  Ste- 
vens, 67  Mich.  33.  Where  the  ordi- 
nance requires  the  special  tax  to  be 
assessed  according  to  the  frontage, 
an  assessment  according  to  some 
other  rule  is  fatally  defective:  Ware 
v.  Jerseyville,  158  111.  234.  Under  a 
statute  authorizing  a  town  "by  or- 
dinance to  levy  and  collect  taxes" 
for  street  grading,  a  general  ordi- 
nance providing  that  on  petition  the 
council  shall  order  a  street  graded, 
"and  shall  also  levy  a  special  tax 
for  the  payment  thereof,"  an  order 
of  the  council  opening  a  street  does 
not  constitute  a  levy:  Trenton  v. 
Cole,  107  Mo.  193.  Where  the  stat- 
ute provides  for  the  completion  of 
unauthorized  street  improvements,' 
and  assessment  for  their  cost,  on  the  ' 
basis  of  quantum  meruit,  an  assess- 
ment based  on  the  contract  price, 
without  even  a  finding  that  such 
price   is   fair,  is   erroneous:    In   re 
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judged  upon  their  special  circumstances.1  The  following  public 
purposes  have  been  held  to  justify  special  burdens  in  return 
for  special  benefits: 

Court-house  and  other  public  buildings.  The  general  rule 
would  require  that  these  be  constructed  by  the  political  com- 
munity that  is  to  own  and  make  use  of  them.  It  has,  never, 
theless,  been  held  in  several  cases  that  a  municipality  may  be 
permitted  to  contribute  specially,  in  addition  to  its  share  in 
the  general  burden,  in  consideration  of  the  benefits  it  may  re- 
ceive from  having  a  state  or  county  building  located  within 
it.2  And  while,  in  the  adjudicated  cases,  the  expense  has 
generally,  if  not  always,  been  divided  between  the  state  or 
county  and  municipality  specially  taxed,  the  principle  would 
seem  to  admit  of  the  whole  burden  being  assumed  by  the  lo- 
cality peculiarly  benefited,  if  the  advantages  to  be  reasonably 
anticipated  were  sufficient  to  warrant  it. 

It  is  proper  to  remark  of  these  cases  that  they  are  referred 
to  here  only  because  of  the  principle  that  supports  them,  and 
not  because,  in  other  respects,  they  differ  from  the  customary 
taxation.  Such  an  exceptional  burden  is  not  laid  in  the  form 
of  a  special  assessment,  but,  on  the  contrary,  the  municipality 
which  contributes  specially  to  the  erection  of  a  public  building 

Morewood  Avenue,  159  Pa.  St.  20,  39.  where  such  declaration  is  not  made 
It  is  as  competent  to  provide  for  lay-  arbitrarily  or  unreasonably,  or  with- 
ing  an  assessment  for  work  already  out  reference  to  benefits:  Illinois 
done  in  good  faith  as  for  one  to  be  'Gent.  R.  Co.  v.  Decatur,  154  111.  173. 
done  in  the  future:  Ricketts  v.  Hyde  The  decision  of  a  city  council  that  a 
Park*  85  111.  110.  viaduct  extending  over  railroad 
1 "  It  is  not  the  agency  used,  or  its  tracks  and  a  creek,  is  a  local  im- 
comparative  durability,  which  must  provement,  to  be  paid  for  by  special 
determine  whether  a  work-is  an  'im-  assessment,  is,  in  the  absence  of 
provement.'  .  .  .  The  only  essen-  fraud,  final,  where  it  appears  that 
tial  elements  of  a  'local  improve-  such  viaduct  could  not  properly  be 
ment '  are  those  which  the  term  itself  constructed  over  the  tracks  without 
implies,  viz.,  that  it  shall  benefit  the  making  it  also  cross  the  creek: 
property  on  which  the  cost  is  assessed  Louisville  &  N.  R.  Co.  v.  East  St. 
in  a  manner  local  in  its  nature,  and  Louis,  134  111.  656.  The  decision  of  a 
not  enjoyed  by  property  generally:  "  city  council  that  a  proposed  act  con- 
State  v.  Reis,  38  Minn.  371.  A  city  stitutes  a  "  local  improvement. " 
having  power  to  make  local  im-  within  the  statute  authorizing  such 
provements  by  special  assessment  improvement  is  not,  however,  con- 
and  taxation  has  implied  power  to  elusive:  Chicago  v.  Blair,  149  111.  310. 
declare  what  are  local  improvements,  2  See  ante,  pp.  240-242. 
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for  the  state  or  county  will  do  so  by  voting  and  raising  for  the 
purpose  a  sum  as  part  of  the  general  taxes  for  the  year.  In 
principle  it  seems  to  be  special,  but  in  the  method  of  levy  and 
collection  it  takes  its  place  with  the  ordinary  taxes,  and  is 
mingled  with  them  on  the  same  roll. 

Streets  and  highways.  The  custom  of  the  country,  adopted 
from  England,  is  to  have  the  ordinary  highways,  though  made 
for  and  belonging  to  the  statl  at  large,  made,  improved,  and 
kept  jn  repair  by  the  districts  in  or  through  which  they  are 
made,  except  where,  for  special  reasons,  the  legislature  shall 
otherwise  direct.  But  as  these  districts  are  usually  the  towns — 
or,  where  there  are  no  towns,  the  counties  —  the  expense  of 
the  public  highways  is  usually  provided  for  by  the  general 
town  or  county  levy,  except  in  the  case  of  important  thorough- 
fares, which  are  sometimes  constructed  by  the  state  at  large, 
and  except  also  where  contributions  in  labor  are  demanded  for 
the  purpose.1  As  these  contributions  are  usually  based  on  a 
valuation  of  property,  and,  if  not  made,  an  equivalent  in  money 
is  collected,  the  general  result,  when  they  are  called  for,  is  the 
same  as  it  would  have  been  had  the  expense  been  estimated 
and  an  assessment  to  meet  it  been  made  as  a  part  of  the  gen- 
eral town  or  county  charges.  The  owners  of  property  on  or 
near  an  ordinary  country  road  cannot  be  made  to  bear  the  ex- 
pense of  improving  it;  for  a  rural  highway  is  not  a  "  local  im- 
provement," and  the  benefit  of  improving  it  results  to  the 
general  public.2 

As  to  village  or  city  streets  a  different  practice  has  prevailed. 

!See  Miller  v.  Gorman,  38  Pa.  St.  80  Minn.  325;  In  re  Washington  A  v., 

A  tax  assessed  as  labor  cannot  be  69  Pa.  St.  352.     The  mere  legislative' 

carried  upon  the  roll  as  a  money  tax  transfer  of  a  road  from  county  to 

without  giving  notice  to  perform  the  city  does  not  make  the  road  a  street 

work:  Biss  v.  New  Haven,  42  Wis.  so  that  abutters  can  be  subjected  to 

605.    A  statute  imposing  a  labor  tax  assessments  that  are  legal  only  in 

on  persons  "residing  "in  a  district  the  case  of  a  city  street:  Heiple  v. 

will  not  embrace  laborers  engaged  East  Portland,  13  Or.  97.    And  the 

there  for  a  few  months  only:    On  transfer  by  a  turnpike  company  to  a 

Yuen  Hai  Co.  v.  Ross,  8  Sawy.  384, 14  public-road  board,  of  its  franchise, 

Fed.  Rep.  338.  confers  no  peculiar  benefit  on  an 

2  Graham  v.  Conger,  85  Ky.  582;  adjacent  land-owner  for  which  an 

Conger  v.  Bergman  (Ky.),  11  S.  W.  assessment  can  be  made  against  him: 

Rep.  84;  Conger  v.  Graham  (Ky.),  11  State  v.  Essex  Public  Road,  47  N.  J. 

S.  W.  Rep.  467;   Sperry  v.  Flygare,  L.  101,  48  N.  J.  L.  372.  > 
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IsTo  doubt  it  is  entirely  competent  to  put  them  upon  the  foot- 
ing of  common  highways,  and  require  them  to  be  constructed 
and  kept  in  repair  by  a  general  levy  on  the  city  or  village ; l 
and  such  must  be  the  course  in  the  absence  of  any  legislation 
permitting  the  municipal  corporation  to  levy  street  taxes  on 
some  different  basis.2  But  the  opening  or  improvement  of  a 
city  or  village  street  almost  invariably  brings  to  the  property 
in  its  immediate  vicinity  an  enhancement  of  value,  in  which 
the  people  of  the  municipality  at  large  can  participate  but 
slightly.  It  is  not  surprising  that  the  parties  who  are  to  re- 
ceive the  benefit  of  this  enhanced  value  are  usually  the  ones 
who  are  active  in  pressing  upon  the  public  authorities  the  im- 
portance of  these  improvements;  and  while  in  this  there  is 
nothing  censurable,  and  nothing  that  can  justify  their  being 
singled  out  for  invidious  discrimination,  yet  their  relation  to 
the  improvement,  which  induces  this  action,  may  very  justly 
be  considered  when  the  burden  comes  to  be  imposed.  That 
they  should  pay  the  cost,  or  at  least  some  exceptional  portion 
of  the  cost,  in  return  for  special  benefits  secured,  is  a  belief 
that  has  found  very  general  expression  in  the  legislation  on 
this  subject. 

Special  assessments  are  therefore  made  for  the  cost  of  land 
required  to  be  taken  in  opening  streets,3  and,  when  this  is  done, 

1  See  People  v.  Whyler,  41  Cal.  351,  Only  property  abutting  on  part  of  a 

354;  Sinton  v.  Ashbury,  41  Cal.  525.  street  opened  can  be  assessed  there- 

2 Sharp  v.  Speir,  4  Hill  76.  for:  In  re  Orkney  Street,  194  Pa.  St. 

'Matter  of  Twenty-sixth  Street,  12  425.  Where  part  of  a  lot  is  con- 
Wend.  203;  Matter  of  De  Graw  demned  for  a  street,  it  is  proper,  in 
Street,  18  Wend.  568.  In  these  cases  assessing  the  cost  thereof,  to  assess 
a  basis  for  an  assessment  under  pe-  benefits  against  the  residue  of  said 
culiar  circumstances  was  laid  down.  Jot:  Waggeman  v.  North  Peoria,  155 
Baurnan  v.  Ross,  167  U.  S.  548;  Nich-  111.  545.  See  Genet  v.  Brooklyn,  99 
olsv.  Bridgeport,  23  Conn.  189:  Dor-  N.  Y.  296.  In  Sutton's  Heirs  v.  Louis- 
gan  v.  Boston,  12  Allen  223;  Parrotte  ville,  5  Dana  28,  it  was  held  not  com- 
v.  Omaha,  61  Neb.  96,  and  many  petent  to  open  a  street  through  the 
others,  are  cases  of  this  description,  grounds  of  non-assenting  parties,  off- 
The  assessment  of  special  benefits  set  benefits  against  the  value  of 
for  the  purpose  of  raising  a  fund  to  land,  and  render  judgment  against 
pay  those  who  have  been  damaged  the  owners  for  the  preponderance  of 
by  the  opening,  widening,  or  vacat-  benefits.  The  case,  it  will  be  seen,, 
ing,  of  streets  is  a  species  of  tax-  did  not  take  the  form  of  taxation, 
ation,  and,  therefore,  within  the  but  of  a  judicial  inquisition.  For  the 
power  of  the  legislature:  In  re  Vaca-  general  principle,  see  Matter  of  Pitt- 
tion  of  Centre  Street,  115  Pa.  St.  247.  purgh    Dist.,  2    W.  &  S.  320;  Mc- 
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it  is  not  uncommon  to  provide  that  one  commission  or  jury 
shall  estimate  the  value  of  the  lands  taken  and  the  incidental 
damages,  if  any,  and  assess  these,  together  with  the  costs  of 
the  proceeding,  upon  the  lands  peculiarly  benefited.1   They  are 


Masters  v.  Commonwealth,  3  Watts 
292;  Pittsburgh  v.  Scott)  1  Pa.  St. 
,  309;  Alexander  v.  Baltimore,  5  Gill 
383;  Powers'  Appeal,  29  Mich.  504 
In  the  case  last  named  the  wholfe 
subject  is  fully  and  carefully  con- 
sidered by  Campbell,  J.,  who  points 
out  that,  in  such  cases,  where  in  the 
same  proceeding  land  is  taken  for 
the  public  use  and  the  cost  of  the 
improvement  assessed  upon  adja- 
cent land,  the  principles  which 
underlie  the  law  of  eminent  domain 
must  be  carefully  observed,  as  well 
as  those  which  apply  to  taxation. 
Where  the  benefits  to  the  land  re- 
maining are  equal  to  the  value  of 
the  land  taken,  the  owner  has  no 
ground  for  claiming  damages:  Trin- 
ity College  v.  Hartford,  32  Conn.  452; 
and  where  they  exceed  the  damages, 
he  may  be  taxed  for  the  excess: 
Nichols  v.  Bridgeport,  23  Conn.  189; 
Holton  v.  Milwaukee,  31  Wis.  27. 
As  to  the  effect  of  a 'constitutional 
provision  in  Ohio  which  entitles  the 
owners  of  land  taken  to  full  com- 
pensation without  deduction  of  bene- 
fits, see  Cleveland  v.  Wick,  18  Ohio 
St.  303.  That  provision  must  be  re- 
garded as  a  limitation  upon  the 
power  of  assessment;  and,  therefore, 
compensation  paid  to  a  land-owner 
for  opening  a  street  cannot  be  as- 
sessed back  upon  his  remaining 
lands,  nor  can  the  costs  and  expenses 
incurred  in  such  proceedings  be  so 
assessed:  Cincinnati,  L.  &  N.  R.  Co.  v.' 
Cincinnati,  62  Ohio  St.  465.  "  It  was 
decided  in  McMasters  v.  Common- 
wealth,   3   Watts    292,  that  in  the 


is  there  assumed  as  a  well  settled 
principle,  employing  the  words  of 
Chancellor  Walworth  in  Livingston 
v.  New  York,  8  Wend.  85,  that  when 
any  particular  county,  district,  or 
neighborhood  is  exclusively  benefited 
by  a  public  improvement,  the  inhab- 
itants of  that  district  may  be  taxed 
for  the  whole  expense  of  the  im- 
provement, and  in  proportion  to  the 
benefit  received  by  each.  ,The  con- 
clusion seemed  logically  to  follow; 
for  if  a  county,  district,  or  town  can 
be  assessedfor  a  public  improvement, 
on  the  ground  that  they  are  particu- 
larly benefited,  there  can  be  no  con- 
stitutional reason  to  exempt  an  in- 
dividual from  assessment  on  the 
same  principla  It  becomes  a  mere 
question  of  expediency,  of  which 
the  legislature  are  the  competent 
and  exclusive  judges,  and  not  of 
right."  Sharswood,  J.,  in  Hammett 
v.  Philadelphia,  65  Pa.  St.  146.  It  is 
not  essential  to  the  validity  of  assess- 
ments  made  for  the  cost  of  opening 
a  new  street  that  the  ordinance 
should  in  all  cases  provide  for  the 
ordinary  improvements  to  be  made 
thereon:  Pearson  v.  Chicago,  162  111. 
383. 

1  See  Litchfield  v.  Vernon,  41  N.  Y. 
123.  Also,  Goodrich  v.  Turnpike  Co., 
26  Ind.  119;  Hammett  v.  Philadel- 
phia, 65  Pa.  St.  146,  and  Livingston 
v.  New  York,  8  Wend.  £5,  there 
quotpd;  In  re  Amsterdam  Common 
Council,  126  N.  Y.  158;  Bauman  v. 
Eoss,  167  U.  S.  548.  It  has  been  held 
competent,  where  land-owners  dedi- 
cate a  street  through  their  property, 


opening  of  streets  in  a  town  or  city,  to  order  it  graded  and  made  fit  for 

the  damage  occasioned  to  some  of  travel  at  their   expense:    State   v. 

the  lots  might  be  apportioned  and  Dean,  23  N.   J.   L.   335;   Holmes  v. 

assessed  upon  others  in  the  neighbor-  Jersey  City,  12  N.  J.  Eq.  299. 
hood  improved  in  value  thereby.    It 
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also  made  for  the  costs  of  grading  streets,1  for  paving,  planking, 
or  otherwise  improving  streets,2  as  well  as  for  altering,  widen- 


iWray  v.  Pittsburgh,  46  Pa.  St. 
365;  MoNair  v.  Ostrander,  1  Wash. 
St.  110.  Meaning  of  the  term  "  grad- 
ing": Adams  v.  Shelbyville,  154  Ind. 
467.  The  cost  of  grading  preparatory 
to  paving  a  street  is  properly  charged 
as  incidental  thereto,  and  assess- 
ments against  a  street-railway  com- 
pany for  paving  its  right  of  way  may 
include  the  cost  of  grading  also: 
Lincoln  St.  R.  Co.  v.  Lincoln,  61  Neb. 
109.  It  is  competent  to  change  the 
grade  and  assess  the  expense  against 
adjoining  owners:  La  Fayette  v. 
Fowler,  %i  Ind.  140.  In  Nebraska  it 
has  been  held  that  the  damages  oc- 
casioned by  a  change  in  the  grade  of 
a  street,  and  which  have  been  paid 
by  the  city,  cannot  be  levied  by 
special  assessment  on  abutting  prop- 
erty: Goodrich  v.  Omaha,  10  Neb.  98. 
In  Illinois  it  has  been  held  that  un- 
der the  general  authority  to  control 
and  improve  a  street  the  city  council 
may  order  it  graded  and  a  certain 
width  in  the  center  thereof  sodded, 
and  may  levy  an  assessment  therefor : 
Murphy  v.  Peoria,  119  111.  509.  A 
special  assessment  to  pay  for  grad- 
ing, sodding,  and  planting  with 
trees  a  park  in  the  middle  of  a  street, 
sustained:  Thomson  v.  Highland 
Park,  187  111.  365. 

2  Gozzler  v.  Georgetown,  9  Wheat. 
593;  Willard  v.  Presbury,  14  Wall. 
675;  Chambers  v.  Satterlee,  40  Cal. 
497;  People  v.  Austin,  47  Cal.  353; 
Enos  v.  Springfield,  113  111.  65;  In- 
dianapolis v.  Mansur,  115  Ind.  112; 
La  Fayette  v.  Fowler,  34  Ind.  140; 
Morrison  v.  Hershire,  32  Iowa  271 ; 
Williams  v.  Detroit,  2  Mich.  560; 
Macon  v.  Patty,  57  Miss.  378;  People 
v.  Brooklyn,  4  N.  Y.  419;  In  re 
Dugro,  50  N.  Y.  513;  Cleveland  v. 
Wick,  18  Ohio  St.  303;  Taylor  v. 
Boyd,  63  Tex.  533;  Adams  v.  Fisher, 
63  Tex.  651;  Connor  v„  Paris,  87  Tex. 


32;  Turnwater  v.  Pix,  18  Wash.  153; 
Parkersburg  v.  Ta'venner,  43  W.  Va. 
486;  State  v.   Christopher,  12    Wis. 
627.     As  to  the  meaning  of  the  term 
"paving,"  see  Adams  v.  Shelbyville, 
154  Ind.  467.    In  a  statute  empower- 
ing a  board  of  aldermen  to  tax  abut- 
ting property  for  "grading,  macad- 
amizing, building,   guttering,  curb- 
ing,   and    repairing     streets,"    the 
word  "  building  "  includes   paving, 
and  the    city  is    not  restricted   to 
macadamizing  its  streets,  but  may 
pave  them  with  asphalt:   Morse  v. 
West-Port,  110  Mo.  502.    Charter  au- 
thority to    pave   or   improve    side- 
walks and  gutters  at  the  expense  of 
abutting  owners  does  not  authorize 
a  city  to   impose  upon    them    the 
burden  of  paving  the  entire  width 
of  the  street  in  front  of  their  respect- 
ive properties:   McCrowell  v.  Rich- 
mond, 89  Va.  652.    In  Illinois,  where 
streets  and  parts  of  streets  embraced 
in  proposed  improvements  are  simi- 
larly situated,  and  are  to  be  paved 
in  the  same  way  and  with  the  same 
material,  they  may  be  considered  as 
one  single  improvement,  and  be  pro- 
vided for  by  a  single  municipal  or- 
dinance: Springfield  v.  Greene,  120 
111.  269.    The  authority  to  assess  the 
expense  of  paving  includes  all  that 
is  necessary,  usual,  or  fit  in  paving, 
including     curbing:     Schenley    v. 
Commonwealth,  36  Pa.  St.  29;  Bur- 
meister's  Petition,  76  N.  Y.  174.    I(t 
includes  the  laying  of  a  cross-walk: 
Matter  of  Burke,  62  N.  Y.  224.  Where 
the  improvement  consists  in  curb- 
ing and  macadamizing  a  street,  the 
municipality  cannot  be  assessed  for 
the  benefit  done  to  cross-streets  at 
their  intersections  with  the  street 
sought  to  be  improved:  Walters  v. 
Lake,  129  111.  23.    No  objection  to 
confirmation  of  special  tax  for  pav- 
ing a  street  that  the  city  has  ex. 
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ing,  and  extending  them.1  The  power  to  assess  the  expense  of 
repaying  or  replanking  a  street  on  the  adjacent  proprietors, 
who  were  subjected  to  the  expense  of  the  first  construction,  has 
been  denied  by  the  supreme  court  of  Pennsylvania;2  but  the 


tended  paving  at  each  street  inter- 
section .several  feet  beyond  the  side 
of  the  street  in  question,  and  that 
the  grade  of  the  street  has  been 
changed  in  order  to  pave  it:  White 
v.  Alton,  149  111.  626.  An  assessment 
to  defray  the  cost  of  improving  a 
street  at  a  grade  other  than  the  legal, 
held  invalid:  McManus  v.  Homaday, 
99  Iowa  507.  Though  the  statute 
contemplates  that  street  railway 
tracks  shall  be  paved  and  macadam- 
ized by  the  railroad  cpmpanies  at 
their  own  expense,  the  city  may 
pave  the  rest  of  the  street  at  the 
cost  of  the  abuttinglot,  whether  the 
special  improvement  required  of  the 
railroad  company  has  or  has  not 
been  made:  Bacon  v.  Savannah,  86 
Ga.  301. 

!' Jones  v.  Boston,  104  Mass.  461; 
Hancock  Street  Extension,  18  Pa.  St. 
26. 

2  Hammett  v.  Philadelphia,  65  Pa. 
St.  146;  Harrisburg  v.  Segelbaum,151 
Pa.  St.  172;  Philadelphia  v.  Ehret, 
153  Pa.  St.  1;  Philadelphia  v.  Hill, 
166  Pa.  St.  211;  Scranton  v.  Sturgis 
(Pa.),  51  Atl.  Rep.  764.  As  to  the  mu- 
nicipal adoption  of  a  turnpike  as  a 
paved  street  necessary  to  exempt 
from  further  paving  such  turnpike 
after  it  has  been  brought  within  the 
city's  limits,  see  Dick  v.  Philadel- 
phia, 197  Pa.  St.  467.  In  Hammett  v. 
Philadelphia,  supra,  at  p.  155,  Shars- 
wood,  J.,  said:  "The  original  paving 
of  a  street  brings  the  property  bound- 
ing upon  it  into  the  market  as  build- 
ing lots.  Before  that,  it  is  a  road, 
not  a  street.  It  is  therefore  a  local 
improvement,  with  benefits  almost 
exclusively  peculiar  to  the  adjoining 
properties.  Such  a.  case  is  clearly 
within  the  principle  of  assessing  the 


cost  on  the  lots  lying  upon  it.  Per- 
haps no  fairer  rule  can  be  adopted 
than  the  proportion  of  feet  front,  al- 
though there  must  be  some  inequal- 
ities if  the  lots  differ  in  situation  and 
depth.  Appraising  their  market  val- 
ues, and  fixing  the  proportion  ac- 
cording to  these,  is  a  plan  open  to 
favoritism  or  corruption,  and  other 
objections.  No  system  of  taxation 
which  the  wit  of  man  ever  devised 
has  been  found  perfectly  equal.  But 
when  a  street  is  once  opened  and 
paved,  thus  assimilated  with  the  rest 
of  the  city  and  made  a  part  of  it,  all 
the  particular  benefits  to  the  local- 
ity, derived  from  the  improvements, 
have  been  received  and  enjoyed.  Re- 
pairing streets  is  as  much  a  part  of 
the  ordinary  duties  of  the  municipal- 
ity, for  the  general  good,  as  cleaning, 
watching,  and  lighting.  It  would 
lead  to  monstrous  injustice  and  in- 
equality should  such  general  ex- 
penses be  provided  for  by  local  as- 
sessments." The  able  dissenting 
opinion  of  Read,  J.,  contains  an  in- 
teresting review  of  Pennsylvania 
legislation  on  the  subject  of  special 
assessments,  as  well  as  of  the  adjudi- 
cations in  that  and  other  states. 
Paving  the  footway  and  curbing  had 
been  done  by  a  property-owner  on 
requirement  of  authorities;  four 
years  afterwards  the  roadway  was 
narrowed  and  footway  widened  and 
owner  required  to  put  up  new  and 
costly  curb.  He  refused.  The  street 
was  then  in  good  condition.  Held, 
he  could  not  be  compelled:  Wistar 
v.  Philadelphia,  80  Pa.  St.  505.  It 
was  held  in  Bullitt  v.  Selvage  (Ky.), 
47  S.  W.  Rep.  255,  citing  Fehler  v. 
Gosnell,  99  Ky.  380,  that  a  street  as- 
sessment cannot  be  enforced  to  the 
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authorities  in  general  sustain  the  right;1  and  it  has  been  well 
remarked  in  Louisiana  that:  "if  the  first  paving  of  a  street  is 
a  special  benefit  to  the  front  proprietor,  justifying  the  imposi- 
tion upon  him  of  a  portion  of  the  expense,  while  the  city  pays 
for  the  residue  as  having  been  incurred  for  a  matter  of  general 
utility,  so  the  removal  of  a  dilapidated  or  insufficient  pavement, 
and  the  making  of  a  new  and  sufficient  one  in  its  stead,  is  a 
matter  of  special  benefit  to  the  front  proprietor,  as  well  as  of 
general  utility.  The  equity  is  the  same  in  both  cases.  .  .  It 
seems  to  me  that  the  power  to  pave  the  streets  is  a  perma-' 
nent  continuing  power,  to  be  exercised  when  the  public  good 


extent  that  it  is  for  the  expense  of 
keeping  streets  in  repair.  And  in 
Portland  v.  Bituminous  Paving,  etc. 
Co.,  33  Or.  307,  an  assessment  against 
.  property  to  meet  the  additional  ex- 
pense of  street  repairs  was  held  void 
because  not  warranted  by  the  city 
charter.  An  assessment  for  paving 
a  street  is  not  invalid  as  one  in  part 
for  repairs,  where  the  contract's  pro- 
vision as  to  repairs  is  merely  a  guar- 
anty that  the  improvement  shall  be 
executed  as  the  contractor  had 
agreed  to  make  it:  Shank  v.  Smith, 
157  Ind.  401.  Under  a  charter  pro-, 
viding  that  street  repairs  shall  be 
paid  by  the  city  and  reconstruction 
by  the  property-owners,  a  taxpayer 
cannot  object  to  an  assessment  for 
reconstruction,  where  it  did  not  ap- 
pear to  be  higher  on  account  of  a 
guaranty  of  the  work  than  it  would 
have  been  for  perfect  work  without 
the  guaranty:  Seabord  Nat.  Bank  v. 
Woeston,  147  Mo.  467.  Repair  of  a 
street,  though  extensive,  and  of  a 
character  presumably  permanent, 
made  at  the  city's  expense  and  not  at 
the  expense  of  the  abutting  owners, 
is  not  an  original  paving,  such  as 
will  prevent  a  future  paving  at  the 
expense  of  abutters:  Philadelphia 
v.  Dibeler,  147  Pa.  St.  261.  As  to 
what  constitutes  repavement,  and 
not  "ordinary  repair,"  so  as  to  au- 
thorize a  special  assessment  against 


the  abutting  realty,  see  Robertson  v. 
Omaha,  55  Neb.  718.  Also  as  to  what 
constitutes  repaving,  see  Garvey's 
Petition,  77  N.  Y.  523.  It  includes 
reflagging:  Matter  of  Phillips,  60 
N.  Y.  16.  See,  generally,  as  to  re- 
paving,  In  re  Astor,  53  N.  Y.  617; 
Brady's  Petition,  85  N.  Y.  268;  In 
re  Smith,  99  N.  Y.  224. 

1  Willard  v.  Presbury,  14  Wall.  676; 
Gurnee  v.  Chicago,  40  111.  165;  Brad- 
ley v.  McAtee,  7  Bush  667;  Broadway 
Baptist  Church  v.  McAtee,  8  Bush 
508;  Municipality  v.  Dunn,  10  La.  An. 
57;  Williams  v.  Detroit,  2  Mich.  560; 
Sheeley  v.  Detroit,  45  Mich.  425; 
State  v.  District  Court,  80  Minn.  339; 
McCormack  v.  Patchin,  53  Me.  33; 
Farrar  v.  St.  Louis,  80  Mo.  379;  Estes 
v.  Owen,  90  Mo.  113;  Agens  v.  Mayor, 
etc.,  35  N.  J.  L.  168,  37  N.  J.  L.  415;' 
State  v.  Newark,  49  N.  J.  L.  239;  Ladd 
v.  Portland,  32  Or.  271;  Adams  v.  Be- 
loit,  105  Wis.  363.  It  was  held  in 
Crane  v.  West  Chicago  Park  Com'rs, 
153  111.  348,  that  the  maintenance 
and  repair  of  a  street  already  im- 
proved is  not  a  local  improvement. 
And  in  McFarlane  v.  Chicago,  185  III. 
242,  an  ordinance  requiring  an  as- 
sessment for  newly  paving  with 
brick  a  street  paved  four  years  be- 
fore with  cedar  blocks  still  in  good 
condition  was  held  void  when  there 
was  nothing  to  show  that  brick  was 
required  in  that  particular  locality. 


1166 


TAXATION   BY    SPECIAL   ASSESSMENT. 


[CH.  XX. 


may  require  it,  and  that  the  power  to  levy  a  contribution  on 
the  property  benefited  by  the  paving  in  front  of  it  is, equally 
durable  and  continuing."1  The  cost  of  curbstones  is  usually 
provided  for  in  the  same'  method.2  And  it  may  be  said  that,  in 
general,  for  any  improvement  whatsoever  that  tends  to  make 
the  street  more  suitable  and  convenient  for  the  use  of  the  gen- 
eral public,3  an  assessment  may  be  laid. 

What  is  said  above  will  appty  to  highways  by  water  as  well 
as  highways  by  Land,  in  all  cases  to  which  like  reasons  are  ap- 
plicable.'1   But  the  improvement  of  a  navigable  stream  for  the 


1  SHdell,  Ch.  J.,  in  Municipality  v. 
Dunn,  10  La.  An.  57..  Where  the 
power  exists  to  repave  a  street  once 
paved  at  the  expense  of  a  city  and 
adjoining  land-owners,  the  question 
of  necessity  is  with  the  council,  and 
is  not  open  to  review  or  attack  col- 
laterally except  for  fraud :  Shimmons 
v.  Saginaw,  104  Mich.  511.  The  fact 
that  a  street  railway  company  has 
agreed  to  keep  a  part  of  a  street  in 
repair  is  not  available  to  an  abutting 
owner  as  an  objection  to  an  assess- 
ment for  repair:  People  v.  Brooklyn, 
65  N.  Y.  349.  Under  a  statute  em- 
powering a  city  council  to  order  the 
building  of  sidewalks,  to  be  paid  for 
by  a  special  tax  on  the  abutting  prop- 
erty, but  conferring  no  power  to 
order  curbing  for  the  roadway  of  the 
street,  curbing  cannot  be  ordered,  the 
curb  being  no  part  of  the  sidewalk: 
Job  v.  People,  193  111.  609. 

2  An  assessment  for  paving  and 
curbing  is  not  invalid  on  the  ground 
that  it  requires  grading  which  was 
not  mentioned  in  the  resolution, 
where  the  grading  done  was  so  small 
in  amount  that  it  might  be  assumed  it 
was  merely  to  remove  small  inequal- 
ities in  the  surface:  Williams  v.  Bis- 
nago  (Cal.),  34  Pac.  Rep.  640.  An  as- 
sessment for  grading,  curbing,  and 
paving  a  street  cannot  be  laid  against 
property  which,  though  abutting  on 
the  same  street,  does  not  abut  on  the 


part  improved:  In  re  Fifty-fourth 
Street,  165  Pa.  St  8.  Where  a  prop- 
erty owner  has  well  and  properly  set 
curbstones  in  front  of  his  property  at 
his  own  expense,  on  proper  time,  in 
accordance  with  the  style  in  common 
use,  and  they  are  in  good  order  and 
repair,  the  expense  of  replacing  them 
with  others  cannot  be  provided  for 
by  an  assessment  upon  his  property: 
Wistar  v.  Philadelphia,  111  Pa.  St. 
604. 

3  The  construction  of  a  railroad 
passenger  station  and  the  improve- 
ment of  certain  streets  leading 
thereto  held  to  be  a  public  improve- 
ment authorizing  a  special  assess- 
ment based  on  benefits  derived  from 
the  entire  assessment:  Sears  v.  Board 
of  Street  Com'rs  (Mass.),  62  N.  E.  Rep. 
397.  A  lot-owner  cannot  object  to  a 
special  assessment  for  bridging  a 
street  that  the  city  has  power  to 
make  a  railroad  whose  tracks  are 
bridged  build  the  bridge:  State  v. 
Ensign,  54  Minn.  372.  The  cost  and 
damages  of  a  wall  erected  in  a  street 
to  give  access  to  certain  private 
property  cannot  be  assessed  against 
other  private  property  abutting  on 
the  street:  In  re  Wick  Street,  .184  Pa. 
St.  93. 

♦Johnson  v.  Milwaukee,  40  Wis. 
315.  This  was  a  case  of  special  as- 
sessment for  dredging  a  river. 
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benefit  of  commerce  is  not  a  local  improvement,  and  a  city 
cannot  make  it  by  special  assessment.1 

Sidewalks.  While  sidewalks  may  be  ordered  constructed 
under  the  police  power,  as  is  shown  on  a  preceding  page,2  they 
may  also  be  constructed  by  means  of  special  levies;  and  this 
is  sometimes  done,  the  expense  being  apportioned  by  frontage3 
or  by  some  standard  of  benefits.  The  rules  applied  in  the  case 
of  levies  for  other  street  improvements  are  applicable  to  these, 
and  the  proceedings  in  assessing  and  collecting  the  levies  for 
them  do  not  require  separate  consideration.4 


1  Chicago  v.  Law,  144  111.  569.  See, 
however,  Cook  v.  Port  of  Portland, 
20  Or.  580. 

*  Ante,  pp.  1128-1130. 

8  Speer  v.  Athens,  85  Ga.  49. 

4  As  to  the  legislative  power  to  au- 
thorize a  city  to  assess  upon  abutting 
land-owners  the  cost  of  a  sidewalk 
in  a  street,  see  Mauldin  v.  City  Coun- 
cil, 42  S.  C.  293,  53  S.  C.  516.  Under 
authority  to  improve  streets  a  mu- 
nicipality may  improve  sidewalks: 
Taber  v.  Gafmiller,  109  Ind.  206.  But 
power  to  macadamize  a  street  would 
not  include  the  sidewalk:  Himmel- 
man  v.  Satterlee,  50  CaL  68;  Dyer  v. 
Chase,  52  CaL  440.  An  assessment 
levied  for  the  construction  of  a  side- 
walk is  an  assessment  for  the  im- 
provement of  the  street  within  the 
meaning  of  a  statutory  provision 
that  territory  assessed  for  such  im- 
provement shall  for  five  years  be  ex- 
empt from  assessment  for  the  im- 
provement of  another  street:  Pretz- 
wiger  v.  Sunderland,  63  Ohio  St.  132. 
The  grant  of  a  power  to  "regulate 
and  improve "  sidewalks  has  been 
held  not  to  authorize  an  assessment 
for  building  them:  Fairfield  v.  Rat- 
cliff,  20  Iowa  396.  The  special  assess- 
ment for  a  sidewalk  is  not  necessarily 
limited  to  the  benefits:  White  v. 
People,  94  111.  804.  See  State  v.  Ful- 
ler, 34  N.  J.  L.  234.  In  New  Jersey 
the  whole  cost  of  sidewalks  may  be 


assessed  upon  abutting  property  ir- 
respective of  benefits:  Van  Tassel  v. 
Mayor,  37  N.  J.  L.  128.  The  cost  of 
gutters  may  be  so  assessed:  Robins 
v.  Commissioners,  44  N.  J.  L.  116. 
The  only  authority  for  making  as- 
sessments for  sidewalks  and  street 
paving  being  in  a  charter  that  per- 
mits assessments  against  abutting 
property  for  not  more  than'  one- 
fourth  of  the  cost,  and  not  in  excess 
of  the  benefits,  an  assessment  under 
an  ordinance  which  provides  for  ap- 
portioning against  the  lots  a  certain 
part  of  the  cbst,  without  reference 
to  benefits,  is  void:  Montgomery  v. 
Foster  (Ala.),  32  South.  Rep.  610. 
Ordinances  for  constructing  a  side- 
walk on  a  street  for  a  number  of 
blocks  sustained,  although  specify- 
ing that  the  walk  might, ,  for  one 
block,  be  built  by  special  assessment, 
while  the  rest  was  to  be  done  by  spe- 
cial taxation;  there  being  no  com- 
mingling of  systems  as  to  any  of  the 
walk:  Ronan  v.  People,  193  111.  631. 
An  ordinance  for  the  construction, 
by  special  assessment,  of  a  cement 
sidewalk  twenty  feet  wide  on  each 
side  of  a  street  one  hundred  feet  wide, 
held  not  unreasonable:  Chicago  v. 
Wilson,  195  111.  19.  In  Pennsylvania, 
where  a  good  sidewalk  is  torn  up  and 
destroyed  by  the  city  in  changing  the 
street  grade,  the  lot-owner  cannot  be 
taxed  with  a  new  one:  Philadelphia 
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Parhs.  City  and  town  parks  are  sometimes  purchased,  im- 
proved, and  embellished  under  special  legislative  authority  by 
means  of  general  levies  on  the  municipalities  that  are  to  own 
and  have  the  benefit  of  them.1  But  sometimes  special  taxing 
districts  composed  of  several  municipalities,  or  of  parts,  of 
several,  are  created  for  the  purpose,  and  a  corporation  is  char- 
tered with  power  to  lay  and  collect  taxes.  But  for  the  purposes 
of  a  city  park  there  cannot  be  created  outside  the  city  a  dis- 
trict upon  which  the  cost  of  the  park  shall  be  imposed,  though 
it  is  situated  within  such  district.2  Where  by  the  constitution 
only  municipal  bodies  are  authorized  to  levy  taxes,  if  a  park 
district  is  created  embracing  several  towns,  all  of  which  accept 
the  act  creating 'it,  the  towns  may  afterwards  be  required  to 
levy  taxes  in  accordance  with  the  act,  to  be  expended  within 
the  limits  of  the  town  levying  them.3  And  the  towns  having 
once  accepted  the  act,  it  may  afterwards  be  amended  without 
their  assent.4  It  is  competent  to  apportion  park  taxes  by  special 
benefits.5 

Drams,  sewers,,  etc.  The  expense  of  constructing  drains  in 
order  to  relieve  swamps,  marshes,  and  other  low  lands  of  their 
stagnant  water  is  usually  provided  for  by  special  assessments. 
The  grounds  on  which  this  is  done  are  not  always  very  clearly 
shown  in  the  statutes.  Sometimes  the  ground  indicated  is  that 
the  drainage  is  important  to  the  public  health ;  and  in  such 
cases  the  right  to  levy  assessments  for  the  purpose  cannot  plau- 

v.  Henry,  161  Pa.  St.  38.     As  to  the  ham   v.  People,  96  111.  331;  Bass  v. 

ownership  of  the  materials  in  a  side-  South  Park  Com'rs,  171  I1L  370;  Fos- 

walk,  see  Bogers  v.  Randall,  29  Mich,  ter  v.  Park  Com'rs,  133  Mass.  321 

41;  Leonard  v.  Cincinnati,  26  Ohio  Briggs  v.  Whitney,  159  Mass.  383 

St.  447.  State  v.  District  Court,  75  Minn.  292 

JSee  People  v.  Salomon,  51  111.  37;  Kansas  City  v.  Bacon,  147  Mo.  259. 

Matter  of  Central  Park,  50  N.  T.  493;  An  assessment  for  betterments  from 

Matter  of  Flatbush  Lands,  60  N.  Y.  laying  out  a  park  is  not  defeated  by 

398.  the  mere  incidental  sanitary  bene- 

2  State  v.  Leffingwell,  54  Mo.  458.  fit  derived  from  the  construction  of 

3  See  People  v.  Breslin,  80  111.  423;  the  park:  Briggs  v.  Whitney,  supra. 
Halsey  v.  People,  84  I1L  89;  Wright  An  avenue  constructed  as  part  of  a 
v.  People,  87  111.  582.  park  system  may  be  a  local  improve- 

4  People  v.  Breslin,  80  111.  423;  Dun-  ment  so  that  abutting  property  may 
ham  v.  People,  96  111.  331.  be  subject  to  an  assessment:  In  re 

5  Wilson  v.  Lambert,  168  U.  S.  611;  Beechwood  Av.,  194  Pa.  St  86. 
People  v.  Breslin,  80  111.  423:  Dun- 
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sibly  be  disputed.1  The'  special  benefits  from  the  enhancement 
of  valuesymust  accrue  mainly  to  the  owners  of  the  lands  drained, 
who  ought,  therefore,  to  bear  the  expense.  But  the  authority 
to  levy  assessments  for  draining  lands,  upon  no  other  consider- 
ations than  such  as  pertain  to  the  improvement  of  the  land  as 
property,  must,  it  would  seem,  be  confined  within  limited 
bounds.  It  has  been  said  that  "  a  tax  cannot  be  levied  upon 
any  portion  of  the  public  for  the  construction  of  a  drain  in 
which  the  public  is  not  concerned.  Even  the  owner  of  the 
land  benefited  cannot  be  taxed  to  improve  it,  unless  public  con- 
siderations are  involved ;  but  he  must  be  left  to  improve  it  or 
not,  as  he  may  choose." 2  But  where  any  considerable  tract  of 
land,  owned  by  different  persons,  is  in  a  condition  precluding 


1  In  Reeves  v.  Wood  County  Treas., 
8  Ohio  St.  333,  the  subject  is  con- 
sidered by  Brinlcerhoff,  J.,  and  the 
right  to  levy  an  assessment  affirmed, 
though  it  does  not  distinctly  appear 
that  sanitary  objects  were  had  in 
view.  In  Woodruff  v.  Fisher,  17 
Barb.  224,  an  assessment  made  os- 
tensibly for  the  public  health  was 
maintained  with  some  hesitation. 
Other  cases  are  Hagar  v.  Yolo  Super- 
visors, 47  Cal.  222;  Anderson  v.  Kerns 
Draining  Co.,  14  Ind.  199;  O'Reiley  v. 
Kankakee  Valley  Draining  Co.,  32 
Ind.  169;  Weaver  v.  Templin,  113 
Ind.  298;  Dunkle  v.  Herron,  115  Ind. 
470;  Draining  Co.  Case,  11  La.  An. 
328;  Sherwood  v.  District  Court,  40 
Minn.  22;  Lien  v.  Board  of  Com'rs, 
80  Minn.  58;  Sessions  v.  Crunklinton, 
20  Ohio  St.  349.  The  benefit  arising 
from  the  use  of  a  drain  for  the  re- 
moval of  surface  water  is  assessable: 
Beals  v.  James,  173  Mass.  591.  In 
Illinois  constitutional  and  statutory 
provisions  limiting  the  formation  of 
drainage  districts  to  "agricultural  or 
sanitary  purposes  "  were  held  not  to 
require  that  the  benefits  should  be 
for  agricultural  or  sanitary  purposes: 
Highway  Com'rs  v.  Drainage  Dist. 
Com'rs,  127  111.  581. 

2  People  v.  Saginaw  Supervisors,  26 
Mich.  22,  29.    That  the  taking  of 
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lands  for  drains  is  a  taking  under 
the  power  of  eminent  domain,  see 
this  case;  also,  People  v.  Nearing,  27 
N.  Y.  306.  A  statute  authorizing  the 
assessment  of  the  expense  of  ditches 
jointly  on  the  petitioners  and  owners 
of  lands  benefited  was  held  void  as 
constituting  a  taxation  of  property 
for  private  purposes:  In  re  Tuthill, 
163  N.  Y.  133.  If,  however,  a  man's 
premises  are  a  nuisance  by  reason  of 
their  gathering  and  retaining  water 
until  it  becomes  stagnant  and  breeds 
miasma,  he  may  be  required  to  abate 
the  nuisance  at  his  own  cost,  and  on 
his  failure  to  dp  so,  the  cost  may  be 
assessed  against  him.  It  has  been 
decided  that  a  special  assessment 
against  plaintiff  to  pay  cost  of  filling 
up  his  lot  which  was  a  nuisance  will 
not  be  restrained  on  allegations  that 
the  city  caused  the  nuisance  by  rais- 
ing the  grade  of  the  street,  it  not 
being  alleged  that  the  lot  was  not 
benefited  by  the  filling,  and  the 
plaintiff  presumptively  having  been 
compensated  for  any  damage  from 
the  grade:  Watkins  v.  Milwaukee,  55 
Wis.  335,  citing  Smith  v.  Milwaukee, 
18  Wis.  63.  In  Blue  v.  Wentz,  54 
Ohio  St.  247,  it  was  held  that  lands 
naturally  drained  are  not  liable  for 
the  expense  of  a  ditch  necessary  for 
the  drainage  of  other  lands. 
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cultivation,  by  reason  of  excessive  moisture  which  drains  would 
relieve,  it  may  well  be  said  that  the  public  have  such  an  inter- 
est in  the  improvement,  and  the  consequent  advancement  of 
the  general  interest  of  the  locality,  as  will  justify  the  levy  of  as- 
sessments upon  the  owners  for  drainage  purposes.  Such  a  case 
would  seem  to  stand  upon  the  same  solid  ground  with  assess- 
ments for  levee  purposes,  which  have  for  their  object  to  protect 
lands  from  falling  into  a  like  condition  of  uselessness.1    But 


!See  Head  v.  Amoskeag  Manuf. 
Co.,  113  U.  S.  9;  Wurts  v.  Hoagland, 
114  U.  S.  606;  Fallbrook  Irrig.  Dist. 
v.  Bradley,  164  U.  S.  113.  In  the  case 
last  named  it  is  said:  "Statutes  au- 
thorizing drainage  of  swamp  lands 
have  frequently  been  upheld  inde- 
pendently of  any  effect  upon  the 
public  health  as  reasonable  regula- 
tions for  the  general  advantage  of 
those  who  are  treated  for  the  pur- 
pose as  owners  of  a  common  prop- 
erty." The  power  to  levy  assess- 
ments for  the  mere  purpose  of 
improving  large  bodies  of  lands  is 
assumed  by  Chancellor  Walworth,  in 
French  v.  Kirkland,  1  Paige  117,  and 
in  Philips  v.  Wickham,  1  Paige  590. 
The  statutes  in  question  seem  to 
have  conferred  upon  the  proprietors 
of  lands'  gitasi-corporate  powers,  for 
the  purpose.  And  see  Draining  Co. 
Case,  11  La.  An.  338.  The  statute, 
which  came  under  consideration  in 
People  v.  Nearing,  27  N.  Y.  306,  ap- 
pears to  have  had  ne  reference  to 
the  public  health.  The  Massachu- 
setts statute  of  1847,  for  the  construc- 
tion of  drains  in  towns,  is  considered 
in  Wright  v.  Boston,  9  Cush.  233.  It 
is  said  by  Shaw,  Ch.  J.,  that  while 
the  public  have  some  interest  in  the 
draining,  on  the  grounds  of  health 
and  general  convenience,  it  is  not 
mainly  with  these  views  that  the 
statutes  are  framed,  but  with  refer- 
ence to  the  benefits  to  estates  taxed. 
And  see  Springfield  v.  Gay,  12  Allen 
612;  Brewer  v.  Springfield,  97  Mass. 
152.    The   Pennsylvania  statute  of 


1804,  for  draining  a  specified  swamp, 
was  held  constitutional:  Rutherford 
v.  Maynes,  97  Pa.  St.  78.  In  Hagar  v. 
Yolo  Supervisors,  47  Cal.  222,  233, 
Crockett,  Ch.  J.,  says:  "It  is  said, 
however,  that  it  is  not  within  the 
constitutional  power  of  the  legisla- 
ture to  compel  the  petitioner  to  re- 
claim his  lands  at  his  own  expense 
and  against  his  consent.  But  we 
think  the  power  of  the  legislature  to 
compel  local  improvements,  which, 
in  its  judgment,  will  promote  the 
health  of  the  people,  and  advance 
the  public  good,  is  unquestionable. 
In  the  exercise  of  this  power  it  may 
abate  nutsances,  construct  and  re- 
pair highways,  open  canals  for  irri- 
gating arid  districts,  and  perform 
many  othersimilar acts  for  thepublic 
good,-and  all  at  the  expense  of  those 
who  are  to  be  chiefly  and  more  im- 
mediately benefited  by  the  improve- 
ment." "  But  we  need  not  rest  our 
decision  on  the  narrow  ground  that 
this  is  strictly  a  local  improvement. 
On  the  contrary,  the  reclamation  of 
the  vast  bodies  of  swamp  and  over- 
flowed land  in  this  state  may  justly 
be  regarded  as  a  public  improvement 
of  great  magnitude,  and  of  the  ut- 
most importance  to  the  community. 
If  left  wholly  to  individual  enter- 
prise it  would  probably  never  be  ac- 
complished; and  in  inaugurating  so 
great  a  work  the  legislature  has  pur- 
sued substantially  the  same  system 
adopted  in  other  states  for  the  recla- 
mation of  similar  lands,  to  wit:  by 
dividing   the    territory   to    be   re- 
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under  the  rule  of  strict  construction  of  powers  to  tax,  authority 
to  drain  lands  for  the  public  health,  and  to  lay  assessments 
therefor,  will  not  support  an  assessment  the  main  cost  of 
which  is  for  filling  in  lands.1 

"The  suitable  maintenance  of  a  public  drain  is,  in  most 
cases,  quite  as  necessary  as  its  original  construction.  The 
power  to  assess  for  this  purpose  continues  so  long  as  the  drain 
exists  and  is  of  public  utility,  and  may  be  exercised  from  time 
to  time,  upon  the  lands  and  their  owners  according  to  the 
benefits  received."2 

As  regards  sewers  and  culverts  in  cities  and  villages,8  it  is 


claimed  into  districts,  and  assessing 
the  cost  of  the  improvement  on  the 
lands  to  be  benefited.  This  plan  has 
been  adopted  in  the  states  of  Louisi- 
ana, Mississippi,  and  Arkansas,  to 
prevent  the  annual  overflow  of  the 
Mississippi  by  means  of  levees  or 
embankments,  constructed  at  the 
expense  of  the  adjacent  property. 
The  'Black  Swamp'  in  Ohio  has 
been  wholly  or  partially  reclaimed 
by  the  same  method.  A  large  body 
of  land  in  Missouri  is  protected  from 
inundation  by  similar  means.  In 
Massachusetts  and  Connecticut 
swamps  and  low  lands  are  drained 
by  means  of  assessments  on  the  prop- 
erty benefited;  and  in  New  Jersey 
the  salt  marshes  have  been  re- 
claimed in  the  same  way.  In  this 
state,  the  city  of  Sacramento,  in- 
cluding the  ground  on  which  the 
capitol  stands,  has  been  protected 
from  inundation  by  means  of  levees, 
erected  at  the  expense  of  the  in- 
habitants, in  the  shape  of  a  tax  on 
the  property  within  the  district  bene- 
fited. In  none  of  these  states,  so  far 
as  we  are  aware,  has  the  power  of 
the  legislature  to  cause  such  im- 
provements to  be  made  in  this 
method  ever  been  denied;  nor  do 
we  see  any  tenable  ground  on  which 
it  can  be  questioned: "  See  Reclama- 
tion District  v.  Hagar,  6  Sawy;  567; 
Hagar  v.  Reclamation  District,  111 


U.  S.  701;  Fallbrook  v.  Irrig,  Dist., 
164  U.  S.  113. 

iVan  Buren's  Petition,  79  N.  Y. 
384. 

2  Roudebush  v.  Mitchell,  154  Ind. 
616.  Lands  that  were  not  assessed 
for  the  construction  of  a  drain  may 
be  assessed  for  maintaining  it  if 
through  natural  or  artificial  changes 
in  their  condition  since  it  was  con- 
structed they  would  derive  benefit 
therefrom:  Ibid. 

8  In  England,  the  sewer  assess- 
ments are  laid  with  reference  to 
benefits,  but  Ihsy  are  not  necessarily 
based  on  sanitary  considerations: 
See  Rooke's  Case,  5  Rep.  99,  b;  Keigh- 
ley's  Case,  10  Rep.  139,  a;  Case  of 
Isle  of  Ely,  10  Rep.  142,  b;  Dore  v. 
Gray,  2  T.  R.  358;  Masters  v.  Scroggs, 
3  M.  &  S.  447;  Netherton  v.  Ward,  3 
B.  &  Aid.  21 ;  Stafford  v.  Hamston,  2 
B.  &  B.  691;  Rex  v.  Tower  Hamlets, 
9  B.  &  C.  517;  Soady  v.  Wilson,  3  Ad. 
&  E.  247;  St.  Catharine  Dock  Co.  v. 
Higgs,  10  Q.  B.  641;  Metropolitan 
Board  of  Works  v.  Vauxhall  Bridge 
Co.,  7  EL  &  Bl.  964;  Hammersmith 
Bridge  Co.  v.  Overseers  of  Hammer- 
smith, L.  R.  6  Q.  B.  230.  A  sewer 
rate  cannot  there  be  laid  upon  a 
whole  town,  but  must  be  against 
particular  estates:  Emmerson  v. 
Saltmarshe,  7  Ad.  &  El.  266.  A  stat- 
ute authorizing  the  construction  of 
drains  has  been  construed  as  includ- 
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to  be  remarked  that  while  they  are  often  provided  for  by  spe-* 
cial  assessments,  there  is  no  uniformity  of  practice  in  this  re- 
gard, and  perhaps,  considering  the  different  offices  which 
sewers  perform,  being  sometimes  matters  of  imperative  public 
necessity,  and  at  others  conveniences  for  a  few  tenements 
only,  there  ought  to  be  the  diversity  that  now  prevails.  That 
the  cost  may  be  assessed  upon  the  adjacent  premises  under 
proper  legislation  has  been  qften  held.1    And  in  Connecticut 


ing  sewers:  Hyde  Park  v.  Spencer. 
118  111.  446;  Pearce  v.  Hyde  Park,  126 
•  III.  269;  Rich  v.  Chicago,  152  111.  20; 
Charleston  v.  Johnston,  170  111.  336. 
1  Pueblo  v.  Robinson,  12  Colo.  593; 
Cone  v.  Hartford,  28  Conn.  363;  Mur- 
phy v.  Wilmington,  6  Houst.  108; 
Payne  v.  South  Springfield,  161  111. 
285;  Wright  v.  Boston,  9  Cush.  233; 
St.  Louis  v.  Peters,  36  Mo.  456;  People 
v.  Brooklyn,  23  Barb.  166;  Philadel- 
phia v.  Tryon,  35  Pa.,  St.  401;  Lipps 
v.  Philadelphia,  38  Pa.  St.  503;  Com- 
monwealth v.  Woods,  44  Pa.  St.  113; 
Strand  v.  Philadelphia,  61  Pa.  St.  255; 
Mauch  Chunk  v.  Shortz,  61  Pa.  St. 
399;  Wolf  v.  Philadelphia,  105  Pa.  St. 
25;  Parkersburg  v.  Tavenner,  42  W. 
Va.  486.  The  owner  of  land  assessed 
for  a  sewer  cannot  object  on  the 
ground  that  another  system  of  sew- 
erage would  have  been  better,  and 
should  have  been  a'dopted:  In  re 
Long,  58  Hun  609.  Whefe  village 
authorities  have  decided  that  the 
lands  in  the  village  shall  be  drained 
by  means  of  a  central  reservoir,  into 
which  the  sewage  shall  be  carried  by 
drains,  and  from  which  it  shall  be 
raised  by  pumps,  the  fact  that  some 
of  the  lands  in  the  village  could 
have  been  drained  by  the  gravity 
system  does  not  exempt  such  lands 
from  assessment  for  the  proposed 
pumping  works:  McChesney  v.  Hyde 
Park,  151  III  634.  That  a  board's 
power  to  order  and  construct  a 
sewer  was  unwisely  exercised,  and 
that  the  sewer  when  completed  could 
not  be  used,  does  not  affect  the  valid- 


ity of  the  proceedings,  or  relieve  a 
property-owner  of  liability  to  pay  a 
tax  therefor:  Harney  v.  Benson,  113 
CaL  314.  Under  a  statute  giving 
towns  the  right  to  adopt  a  system  of 
sewerage  and  to  provide  that  assess- 
ments shall  be  made  on  owners  of 
estates  within  such  territory  by  a 
fixed  uniform  rate,  based  upon  the 
estimated  cost  of  all  the  sewers 
therein,  according  to  the  frontage  of 
any  street  or  way  where  a  sewer  is 
constructed,  assessments  are  not 
limited  to  persons  who  enter  drains 
into  the  sewer,  or  who,  by  more  re- 
mote means,  receive  benefit  thereby: 
Leominster  v.  Conant,  139  Mass.  .384. 
A  statute  authorizing  lands  pecul- 
iarly benefited  by  the  construction 
of  "  lateral "  sewers  to  be  assessed 
not  only  for  their  cost,  but  also  for 
part  of  the  main  sewer  into  which 
they  empty,  is  valid:  DeWitt  v. 
Elizabeth,  56  N.  J.  L.  119.  An  assess- 
ment for  the  construction  of  a  sewer 
in  streets  along  which  water-mains 
have  not  yet  been  laid  is  not  invalid 
on  that  account,  since,  even  without 
such  mains,  the  sewer  would  be  of 
some  benefit  to  the  property:  Walker 
v.  Aurora,  140  111.  402.  Lots  near  a 
proposed  sewer  which  may  event- 
ually be  made  to  drain  into  such 
sewer  may  be  specially  assessed  to 
pay  therefor,  though  they  do  not' 
abut  on  the  street  in  which  the . 
sewer  is  located:  Rich  v.  Chicago, 
152  111.  18.  An  assessment  for  a 
sewer  along  one  side  of  an  owner's 
property  cannot  be  resisted  on  the 
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it  has  been  decided  that  this  may  be  done  under  a  general 
power  to  make  and  maintain  highways  and  streets  by  special 
assessments;  the  sewers  which  carry  off  the  surface  water  from 
the  streets,  and  the  filth  that  would  otherwise  accumulate,  be- 
ing regarded  rather  as  improvements  of  the  public  highway 
than  as  independent  works.1 


ground  that  along  his  property  are 
two  other  sewers  sufficient  for  all 
purposes,  and  that  this  third  sewer 
does  not  benefit  his  property,  but  is 
simply  a  part  of  the  general  sewer 
system:  Michener  v.  Philadelphia, 
118  Pa.  St.  535.  That  part  of  a  sewer 
ran  through  private  property,  the 
owners  of  which  had  not  consented 
thereto,  did  not  relieve  property 
owners  from  paying  for  that  part  of 
the  sewer  that  ran  through  the  pub- 
lic streets:  Johnson  v.  Duer,  115  Mo. 
366.  The  validity  of  an  assessment 
for  a  sewer  is  not  affected  by  the 
fact  that  the  sewer's  outlet  was  on 
private  property  when  the  assess- 
ment was  made:  Raymond  Co.  v. 
Maywood,  140  111.  216.  Nor  is  a  spe- 
cial assessment  for  a  sewer  invali- 
dated by  the  fact  that  at  the  time  it 
was  made  there  was  no  outlet  to  the 
sewer,  the  proposed  outlet  being  at  a 
point  where  a  sewer  is  to  be  con- 
structed: Ryder's  Estate  v.  Alton, 
175  111.  94.  See  Bickerdicke  v.  Chi- 
cago, 185  111.  280.  A  board  of  alder- 
men was  held  to  have  charter  power 
to  order  a  single  structure  to  serve 
both  as  a  conduit  for  a  stredm  and 
for  a  sewer,  and  to  assess  upon  those 
benefited  thereby  their  proportional 
part  of  the  expenditure  necessary 
for  the  structure  as  a  sewer:  Gray  v. 
Board  of  Aldermen,  139  Mass.  328.  It 
is  no  objection  to  an  assessment  for 
constructing  a  sewer  that  the 
amount  thereof  is  based  on  an  esti- 
mate of  the  cost  of  the  sewer  system : 
English  v.  Wilmington,  2  Marvel  63. 
That  notwithstanding  the  whole  cost 
is  on  adjoining  property,  the  sewer 


may  be  made  more,  capacious  than 
present  needs  require,  as  a  provision 
for  future  extensions.see  Hungerford 
v.  Hartford,  39  Conn.  279,  285.  But 
a  municipality  cannot  add  to  the 
amount  of  a  sewer  assessment  part 
of  the  cost  of  a  connecting  sewer 
previously  built  for  which  no  assess- 
ment was  laid  at  the  time:  Brown 
v.  Fitchburg,  128  Mass.  5i82.  As  to 
what  constitutes  a  "new"  sewer 
within  a  charter  provision  that'  the 
entire  cost  of  "  new  "  sewers  shall  be 
assessed  on  the  property  benefited, 
see  Denise  v.  Fairport,  11  Misc.  Rep. 
199,  32  N.  Y.  Supp.  97.  Finality  of 
decision  of  city  council  requiring 
construction  of  sewer  to  replace  old 
one,  see  Allen  v.  Woods  (Ky.),  45 
S.  W.  Rep.  106.  Extension  of  sewer 
not  to  be  classified  as  repairs:  Cleve- 
land v.  Yonkers,  51  Hun  644,  4  N.  Y. 
Supp.  84.  For  rules  for  making  the 
assessment,  see  Pueblo  v.  Robinson, 
12  Colo.  593;  Clapp  v.  Hartford,  39 
Conn.  279,  285. 

'Cone  v.  Hartford,  28  Conn.  363. 
But  it  is  held  in  Illinois  that  the 
statutory  authority  of  a  board  to 
levy  and  collect  special  assessments 
for  the  improvement  of  streets  does 
not  include  power  to  make  assess- 
ments for  sewers  or  water-mains  for 
the  benefit  of  adjoining  property 
and  not  for  the  street  itself:  West 
Chicago  Park  Com'rs  v.  Dunne,  162 
111.  87.  And  in  Clay  v.  Grand  Rap- 
ids, 60  Mich.  451,  it  was  held  that  a 
city  cannot  assess  under  the  name 
of  street  improvements  for  what  is 
really  the  building  of  a  sewer. 
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In  the  case  of  sewers  it  is  very  common  to  provide  that  the 
cost  shall  in  part  be  a  general  levy  on  the  municipality,  and 
in  part  be  collected  by  special  assessment.  Perhaps  more 
often  than  in  the  case  of  any  other  local  improvement  it  is 
just  that  such  a  division  of  the  burden  should  be  made.  The 
lands  on  the  line  of  a  sewer  do  not  usually  receive  all  the 
special  benefits  and  therefore  should  not  pay  all  the  cost;  and 
when  the  district  is  extended  £o  embrace  other  lands,  there  is 
imminent  danger  of  doing  injustice  by  extending  it  too  far. 
In  a  clear  case  of  the  assessment  of  special  benefits  for  a  sewer 
upon  lands  which  could  not  possibly  receive  special  advan- 
tages therefrom,  the  courts  have  felt  bound  in  some  cases  to 
interfere  and  annul  the  levy.1  But  a  case  of  the  kind  ought 
to  be  so  plain  as  to  admit  of  no  doubt. 


1  It  was  held  in  Sears  v.  Street 
Com'rs,  173  Mass.  350,  that  the  cost 
of  the  general  construction  of  the 
sewers  for  an  entire  city,  and  of 
their  management,  is  a  proper  sub- 
ject for  general  taxation,  rather 
than  special  assessment.  In  Russell's 
Appeal  (Pa.),  23  Atl.  Rep.  1103,  it 
was  decided  that  the  cost  of  re- 
constructing a  sewer  which  had  be- 
come part  of  the  general  system  for 
convenience  and  health,  should  be 
assessed,  not  upon  abutting  property, 
but  by  general  taxation.  A  strip  of 
land  lying  between  a  sewer  and  the 
next  proprietor's  land,  not  available 
for  any  use,  is  not  assessable  for  the 
building  of  the  sewer:  Atlanta  v. 
Gabbett,  93  Ga.  266.  Lands  that 
have  paid  assessments  for  the  con- 
struction of  sewers  into  which  the 
lands  drain  do  not  receive  an  addi- 
tional special  and  peculiar  benefit 
from  the  general  oversight  and  oper- 
ation of  the  sewers  of  the  entire 
city,  such  as  to  subject  such  lands 
to  a  second  special  assessment:  Sears 
v.  Street  Com'rs,  173  Mass.  350.  Ben- 
efits to  pay  for  the  cost  of  a  main 
sewer  cannot  be  assessed  against  the 
non-abutting  owners  whose  prop- 
erty naturally  drains  into  the  sewer, 


and  who  may  at  some  future  time 
connect  therewith,  but  whose  only 
present  benefit  is  that  enjoyed  in 
common  with  the  public,  resulting 
from  the  confinement  of  noxious 
odors:  Beechwood  Av.  Cases,  179 
Pa.  St.  490,  following  Parker's  Ap- 
peal, 169  Pa.  St.  433.  A  statute  held 
void  so  far  as  aiming  to  require  a 
present  ascertainment  of  the  special 
benefit  which  at  an  unknown  period 
in  the  future,  when  a  connecting 
branch  sewer  shall  be  laid,  will  ac- 
crue to  property  from  a  main  sewer 
now  built:  Vreeland  v.  Bayonne,  58 
N.  J.  L.  126.  An  assessment  of  land 
a  third  of  a  mile  distant,  which  the 
sewer  would  not  drain  or  benefit, 
cannot  be  sustained  upon  the  remote 
probability  that  the  city  may  in  the 
future  project  a  sewer  to  connect 
with  this  and  thus  benefit  the  land 
in  question:  State  v.  Elizabeth,  37 
N.  J.  L.  330,  citing  State  v.  Newark, 
36  N.  J.  L.  18a  Farming  lands 
drained  by  surface  drainage  only 
cannot  be  assessed  specially  for  the 
construction  of  an  underground  city 
sewer,  three  miles  away,  where  the 
ordinance  for  the  construction  of 
the  sewer  makes  no  provision  for 
the  connection  of  the  surface  drains 
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It  has  been  held  that  property  may  be  assessed  for  the  con- 
struction of  a  sewer  without  reference  to  the  cost  of  a  private 
sewer  previously  built.1  Under  proper  legislation  a  town  or 
village  may  provide  for  extending  sewers  beyond  its  territorial 
limits.2  In  Pennsylvania  it  is  considered  that,  after  a  sewer 
has  once  been  built,  the  benefits  from  repairing  or  reconstruct- 
ing it  are  only  such  as  the  abutting  owners  enjoy  in  common 
with  the  public;  and  such  owners  cannot,  therefore,  be  charged 
with  the  cost  of  repair  or  reconstruction,  whether  the  sewer 
was  laid  originally  at  their  expense  or  at  the  expense  of  the 
municipality.3  But  elsewhere  it  is  held  that  an  assessment  to 
maintain  and  repair  sewers  is  not  invalid,  even  though  they 
were  in  the  first  instance  paid  for  by  general  taxation.4 


•with  the'  sewer:  Edwards  v.  Chi- 
cago, 140  111.  440.  An  ordinance  is 
invalid  which  declares  a  tract  a 
drainage  district  and  assesses  upon 
all  the  included  property  the  cost  of  a 
sewer  laid  in  the  street  in  the  center 
thereof,  without  furnishing  any  bet- 
ter drainage  than  before:  Bicker- 
dike  v.  Chicago,  185  111.  280.  Private 
property  cannot  be  assessed  for  an 
improvement  unless  actually  bene- 
fited thereby,  and  then  only  to  the 
extent  of  such  actual  benefit;  and  it 
cannot  be  assessed  for  a  sewer  in 
another  drainage  district:  Chicago 
v.  Adcock,  168  111.  221.  But  one  is 
not  relieved  from  an  assessment  for 
a  sewer  by  the  fact  that  other  sew- 
ers were  connected  therewith,  in  the 
absence  of  a  showing  that  such  con- 
nection rendered  it  less  beneficial  to 
him:  Heinroth  v.  Kochersperger,  178 
111.  205.  And  confirmation  of  a  spe- 
cial assessment  for  a  sewer  cannot 
be  resisted  on  the  ground  that  such 
sewer  is  distant  from  the  land  as- 
sessed more  than  three-fourths  of  a 
mile,  since  the  sewer's  distance  from 
the  land  is  merely  an  item  to  be 
considered  in  estimating  the  bene- 
fits: Kelly  v.  Chicago,  148  111.  90. 
Nor  is  the  fact  that  part  of  the  land 
in  a  sewer  district  cannot  be  drained 
by  the  sewer   an  objection  to  the 


validity  of  the  assessment  therefor, 
where  the  only  parties  objecting  are 
those  whose  lands  are  drained  by 
the  sewer:  Johnson  v.  Duer,  115  Mo. 
366.  In  providing  for  a  sewer  a  city 
cannot  dictate  to  an  owner  how  he 
shall  divide  his  land,  and  property 
that  has  not  been  subdivided  cannot 
be  assessed  in  the  character  of  lots. 
Where  land  was  used  mainly  for 
agricultural  purposes,  and  was  prac- 
tically vacant,  a  requirement  of 
"house-slants"  on  both  sides  of  a 
sewer  for  every  twenty  feet,  and  of 
street  openings  every.  380  feet,  was 
held  unreasonable  and  oppressive: 
Bickerdike  v.  Chicago,  185  111.  280. 
But  see  this  latter  case  distinguished 
in  Vandersyde  v.  People,  195  111.  200; 
Chicago  v.  Corcoran,  196  111.  146. 

1  Atchison  v.  Price,  45  Kan.  296; 
St.  Joseph  v.  Owen,  110  Mo.  445.  As 
to  when  a  private  sewer  will  not  oper- 
ate to  relieve  from  assessment  for  a 
public  one,  see  Sargent  v.  New 
Haven,  62  Conn.  510.  See,  also,  New- 
ell v.  Cincinnati,  45  Ohio  St.  407. 

2  Shreve  v.  Cicero.  129  111.  226;  May- 
wood  Co.  v.  May  wood,  140  111.  216. 

3  Erie  v.  Russell,  148  Pa.  St.  384; 
Williamsport's  Appeal,  187  Pa.  St. 
565. 

4  Hunter's  Appeal,  71  Conn.  189 
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Levees.  •  The  construction  of  embankments  to  protect  low- 
lands, bordering  upon  rivers,  from  overflow,  is  a  public  object 
of  the  highest  importance  to  the  communities  immediately, 
concerned.  No  doubt  general  taxation  is  admissible  for  this 
purpose,1  but  the  legislation  which  authorizes  special  assess- 
ments for  the  construction  of  embankments,  and  imposes  the 
cost  upon  those  who,  without  them,  would  be  the  principal 
sufferers,  is  probably  in  most  cases  wiser  and  better  than  would 
be  any  provision  for  general  levies.  The  practice  of  making 
local  assessments  for  this  purpose  has  prevailed  for  many  years 
in  the  states  bordering  on  the  lower  Mississippi,  and  has  been 
sustained  against  all  the  objections  which  have  been  made  to 
such  assessments  for  other  purposes.2  Special  authority  is, 
however,  requisite  for  the  purpose;  a  power  to  drain  would 
not  include  the  power  to  construct  a  levee  as  an  independent 
work.3 


1  Indeed,  it  has  been  resorted  to  in- 
directly by  the  general  government; 
heavy  appropriations,  the  money  for 
which  comes  from  taxation,  being 
made  to  deepen  the  channel  of  the 
Mississippi,  and  keep  its  flow  within 
bounds. 

2  State  v.  Maginnis,  26  La,  An.  558; 
State  v.  Clinton,  26  La.  An.  561;  Ex- 
celsior Planting,  etc.  Co.  v.  Green,  39 
La.  An.  455;  Munson  v.  Board  of 
Com'rs,  43  La.  An.  33;  Williams  v. 
Cammack,  27  Miss.  209;  Alcorn  v. 
Hamer,  38  Miss.  652;  Daily  v.  Swope, 
47  Miss.  367;  Egyptian  Levee  Co.  v. 
Hardin,  27  Mo.  495.  See  Levee  Dist. 
v.  Huber,  57  Cal.  41.  In  People  v. 
Whyler,  41  Cal.  351,  a  levy  for  such 
a  purpose  made  upon  part  of  a  county 
on  the  same  basis  as  the  ordinary 
taxes  was  held  to  be  a  tax,  not  an 
assessment.  But  the  basis  of  appor- 
tionment should  not  be  very  con- 
clusive on  this  point..  It  is  one  pe- 
culiarity of  assessments  that  the 
measure  of  supposed  benefits  may 
be  whatever  appears  to  the  legisla- 
ture most  just  under  the  circum-^ 
stances.  See  Lookwood  v.  St.  Louis, 
24  Mo.  20,  where  a  levy  made  in  the 


same  way  was  sustained  as  being  an 
assessment,  and  not  in  the  ordinary 
sense  a  tax.  In  Chambliss  v.  John- 
son, 77  Iowa  611,  it  was  held  that 
land  not  itself  overflowed,  but  which 
is  so  situated  as  to  be  benefited  indi- 
rectly by  the  construction  of  a  levee 
to  prevent  an  overflow,  may  be  as- 
sessed with  the  cost  of  the  improve- 
ment See  Minor  v.  Daspit,  43  La. 
An.  337.  The  fact  that  a  levee  is 
constructed  on  a  navigable  stream 
so  as  to  leave  some  lands  between 
the  levee  and  the  stream  does  not 
exclude  those  lands  from  the  levee 
district,  so  as  to  exempt  them  from 
the  levee  tax:  George  v.  Young,  45 
La.  An.  1232.  The  special  assessment 
of  the  oysters  in  oyster  beds  for  taxes 
to  maintain  a  levee  system  in  a  cer- 
tain district  was  sustained  on  the 
ground  that  as  oysters  would  be 
killed  by  the  fresh  water  in  the  case 
of  crevasses,  they  would,  therefore, 
be  benefited  by  the  levees:  Board  of 
Com'rs  v.  Mialegvich,  53  La.  An.  1292. 
»  Updike  v.  Wright,  81  111.  49.  For 
a  case  of  special  assessment  for  a 
breakwater  in  a  city,  see  Teegarden 
v.  Bacine,  56  Wis.  545. 
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Water  pijpes  in  streets.  Of  these  it  has  been  said  that  "the 
benefits  are  local,  as  the  use  of  the  water  must  necessarily  be 
mostly  restricted  to  the  benefit  of  the  property  on  [the]  lines, 
both  for  domestic  purposes  and  the  extinguishment  of  fires. 
The  effect  of  supplying  streets  with  water  is  to  enhance  the 
value  of  the  dwelling-houses  thereon.  The  maintenance  of 
the  pipes  and  the  supplying  of  water  are  necessarily  a  continu- 
ing expense,"  and  for  these  reasons  the  assessment  of  the  cost 
upon  adjacent  property  is  within  the  general  principle  of  local 
assessments.1 


lAllentown  v.  Henry,  73  Pa.  St. 
404,  406,  per  Mercur,  J.  And  see 
Northern  Liberties  v.  Swain,  13  Pa. 
St.  113;  Northern  Liberties  'v.  St. 
John's  Church,  13  Pa.  St.  104;  Phila- 
delphia v.  Union  Burial  Ground  Soc, 
178  Pa.  St.  533.  In  Allen  v.  Drew, 
44  Vt.  174.  187,  Bedfield,  J.,  explains 
the  principle  of  such  assessments, 
and  says:  "It  is  not  easy  to  see  any 
distinction  between  an  assessment 
for  building  a  sewer  or  sidewalk, 
and  an  aqueduct.  They  are  each  in 
degree  a  general  benefit  to  the  pub- 
lic, and  a  special  benefit  to  the  local 
property,  both  in  the  uses,  and  in 
the  enhanced  value  of  the  property. 
The  proprietor  may,  indeed,  leave 
his  house  tenantless,  and  his  vacant 
lots  unvisited,  but  the  assessment  is 
not  for  that  reason  void.  Such  as- 
sessments are  justified  on  the 
ground  that  the  subject  of  the  tax 
receives  an  equivalent."  The  stand- 
pipe,  pumping  works,  and  buildings 
of  a  water-works  system  in  a  mu- 
nicipality are  not  local  improve- 
ments, and  must  be  paid  for  by  gen- 
eral taxation;  whereas  the  pipes 
which  convey  the  water  along  par- 
ticular streets  are  local  improve- 
ments which  may  be  paid  for  by 
special  assessment:  Morgan  Park  v. 
Wiswall,  155  111.  262;  Hughes  v.  Mo- 
mence,  163  111.  535, 164  111.  16;  O'Neil 
v.  People,  166  111.  561;  Hewes  v.  Glos, 
170  111.  436;  Harts  v.  People,  171  111. 


458;  Ewart  v.  Western  Springs,  180 
111.  318.  In  Crane  v.  Siloam  Springs', 
67  Ark.  30,  it  was  held  that  a  pro- 
vision of  the  constitution  which  au- 
thorized "assessments  on  real  prop- 
erty for  local  improvements  in  towns 
and  cities  "  did  not  by  inference  for- 
bid assessments  for  improvements 
affecting  the  whole  city,  and  that  it 
was  competent  to  lay  off  the  city's 
entire  area  into  an  assessment  dis- 
trict for  constructing  and  maintain- 
ing a  general  system  of  water-works 
for  the  city.  An  ordinance  author- 
izing the  construction  of  water- 
works by  general  taxation,  and  a 
laying  of  water-mains  by  special  as- 
sessment, held  not  invalid  as  pro- 
viding for  two  improvements: 
Hughes  v.  Momence,  163  111.  535.  An 
ordinance  providing  for  laying 
water-mains  in  certain  streets  is  not 
invalid  merely  because  a  private 
water-company  has  already  laid 
mains  in  the  street:  Ibid.  Water 
and  sewer  pipes  connecting  all  the 
buildings  in  a  street  with  the  main 
pipes  constitute  a  local  improvement 
for  which  a  special  tax  may  be  lev- 
ied, even  though  the  water-mains 
with  which  the  connections  are 
made,  belong  to  a  private  corpora- 
tion: Palmer  v.  Danville,  154  111.  156. 
To  the  same  effect,  Gleason  v.  Wau- 
kesha County,  103  Wis.  225.  After 
the  power  to  lay  water-mains  and 
service-pipes  had  been  exercised,  a 
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Lighting  streets.  "While  lighting  the  streets  is<  usually  pro- 
vided for  by  general  tax,  no  reason  is  perceived  why  it  rray 
not  be  done  by  special  assessments.  Legislation  for  special 
assessments  exists  in  several  of  the  states.1 


Sweeping  and  sprinkling  streets.  Although  the  cases  which 
uphold  special  assessments  generally  relate  to  improvements  of 
a  permanent  character,  yet  provisions  for  charging  upon  abut- 
ting owners  the  expense  of  watering  and  sweeping  streets  have 
been  sustained ; 2  but  there  are  decisions  to  the  contrary.3 


new  and  independent  scheme  of  im- 
provement by  supplying  service- 
pipes  to  each  lot  was  held  to  be  an 
abuse  of  power,  especially  as  the 
burden  thereof  was  disproportion- 
ately distributed:  Warren  v.  Chi- 
cago, 118  111.  329.  In  the  absence  of 
statutory  provisions  on  the  subject, 
city  authorities  decide  in  what 
streets  water-mains  and  lateral  serv- 
ice-pipes are  to  be  laid,  so  as  to  bring 
the  water  within  the  reach  of  con- 
sumers! and  that  certain  lots  as- 
sessed for  such  benefits  are  vacant 
and  not  in  use,  does  not,  of  itself, 
show  such  an  abuse  of  discretion  as 
warrants  judicial  interference:  Ibid. 
But  merely  because -most  of  the  lots 
benefited  by  the  improvement  have 
a  frontage  of  only  twenty-five  feet 
each,  the  authorities  are  not  justified 
in  dividing  a  vacant  lot  having  a 
front  of  forty-five  feet,  so  as  to  make 
each  half,  pay  for  a  double  service: 
Ibid.  A  special  assessment  by  a  city 
to  pay  for  water-mains  cannot  be 
resisted  on  the  ground  that  previ- 
ously the  city  has  paid  for  such 
mains  out  of  the  water-tax  fund: 
McChesney  v.  Chicago,  152  I1L  543. 
Where  the  statute^gives  a  city  coun- 
cil power  to  compel  by  ordinance 
the  making  of  proper  connections 
between  water-mains  in  the  street 
and  abutting  property,  the  council 
has  no  authority  to  levy  an  assess- 
ment on  the  abutting  property  for 


the  cost  of  such  connections:  Alvord 
v.  Syracuse,  163  N.  Y.  158. 

1 E  wart  v.  Western  Springs,  180  111. 
318.  See  Jonas  v.  Cincinnati,  18  Ohio 
318;  Creighton  v.  Ohio  St.  438.  The 
poles,  wires,  and  street  lamps  in  an 
electric-light  system  are  a  local  im- 
provement the  cost  of  which  may  be 
assessed  against  the  person  benefited : 
Ewart  v.  Western  Springs,  supra. 

2  See  Reinken  v.  Fuebring,  130  Ind. 
382;  Sears  v.  Boston,  173  Mass.  71; 
Phillips  Academy  v.  Andover,  175 
Mass.  118;  State  v.  Reis,  38  Minn.  371. 

3  It  was  held  in  New  York  Life  Ins. 
Co.  v.  Prest,  71  Fed.  Rep,  815,  that 
sprinkling  the  streets  of  a  city  is  not 
such  an  improvement  of  the  abut- 
ting property  as  to  justify  the  im- 
position thereupon  of  a  special  assess- 
ment for  the  expense,  and  an  act 
authorizing  such  imposition  is  in 
violation  of  fundamental  law  and 
not  within  the  taxing  power.  In 
Chicago  v.  Blair,  149  111.  310,  street 
sprinkling  was  held  not  to  be  a 
"local  improvement"  within  the 
meaning  of  the  statute  authorizing 
cities  and  villages  to  make  such  im- 
provements by  special  assessment. 
And  in  Pettit  v.  Duke,  10  Utah  311, 
it  was  decided  that  a  city  authorized 
to  levy  taxes  for  local  improvements 
for  "sewerage,  paving,  and  other 
like  purposes,"  could  not  levy  such 
assessments  for  sprinkling  streets. 
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Fencing  townships.  It  has  been  held  competent  in  North 
Carolina  to  provide  by  law  for  the  construction  of  a  fence 
around  whole  townships  or  even  whole  counties,  with  gates  on 
the  highways,  and  for  levying  the  expense  by  special  tax;  and  - 
the  power  to  do  so  has  been  considered  properly  referable  to 
the  power  to  lay  special  assessments.  This  provision,  is  made 
in  view  of  the  special  local  circumstances.1 

Other  special  cases.  No  doubt  the  legislature  has  power  to 
provide  for  special  assessments  to  meet  the  expenses  of  other 
improvements;  and  this  power  is  sometime,  spoken  of  as  if  it 
was  practically  one  that  was  unrestricted.2  But  other  cases 
sanction  no  such  broad  doctrine,  and  justify  us,  as  we  think,  in 
saying  that,  to  warrant  the  levy  of  local  assessments,  there 
must  not  only  exist  in  the  case  the  ordinary  elements  of  taxa- 
tion, but  the  object  must  also  be  one  productive  of  special  local 
benefits,  so  as  to  make  applicable  the  principles  upon  which 
special  assessments  have  hitherto  been  upheld.3  A  clear  case  of 
abuse  of  legislative  authority,  in  imposing  the  burden  of  a  pub- 
lic improvement  on  persons  or  property  not  specially  benefited, 
would  undoubtedly  be  treated  as  an  excess  of  power  and  void.4 

1  Cain  v.  Commissioners,  86  N.  C.  8;  uals,  and  it  may  be  enjoined  from 
Shuford  v.  Commissioners,  86  N.  C.  collecting  assessments  for  the  pur- 
552 ;  Greene  County  Com'rs  v.  Lenoir  pose :  Fort  Wayne  v.  Schaaff,  106  Ind. 
County  Com'rs,  92  N.  C.  180.  66. 

2  See  particularly  the  remarks  of  4  See;  "Washington  Avenue,  69  Pa. 
Graver.  J.,  in  Litchfield  v.  Vernon,  St  352,  approving  Hammett  v.  Phila- 
41  N.  Y.  123,  134,  and  what  is  said  in  delphia,  65  Pa.  St.  146.  In  Allen  v. 
State  v.  Elizabeth,  37  N.  J.  L.  330.  A  Drew,  44  Vt.  174,  188,  Redfield,  J., 
statute  authorizing  the  construction  says:  "We  have  no  doubt  that  a 
of  public  cisterns  at  the  cost  of  lot-  local  assessment  may  so  far  tran- 
owners,  held  constitutional:  Steam-  scend  the  limits  of  equality  and  rea- 
Forge  Co.  v.  Anderson  (Ky.),  57  S.  son  that  its  exaction  would  cease  to 
W.  Eep.  617;  Abraham  v.  Louisville  be  a  tax,  or  contribution  to  a  com- 
(Ky.),  62  S.  W.  Rep.  1041.  mori  burden,  and  become  extortion 

3 "  Local  assessments  on  particular  and  confiscation.     In    that  case  it 

estates  are   permissible  only  when  would  be  the  duty  of  the  court  to 

founded  on  special  and  peculiar  bene-  protect    the    citizen    from  robbery 

fits  to  the  property,  and  then  only  under  color  of  a  better  name."    Re- 

to  an  amount  not  exceeding  such  marks  equally  decided  are  made  in 

benefits: "  Searsv.  Street  Com'rs,  173  Louisville  v.  Rolling  Mill  Co.,  3  Bush 

Mass.  350.    A  city  under  its  power  416,  423;  Hood  v.  Lebanon  Trustees 

over  street  and  alleys  cannot  improve  (Ky.),  15  S.  W.  Rep.  516;  James  v. 

its  market  property  at  the  expense  Louisville  (Ky.),  40  S.  W.  Rep.  912; 

of  the  adjoining  property  of  individ-  and  Norfolk  v.  Chamberlain,  89  Va. 
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3.  Objections  in  point  of  policy  and  justice.  If  the  de- 
sign of  the  present  work  embraced  the  discussion  of  legislative 
policy,  it  would  be  interesting  to  give,  with  some  degree  of 
fullness,  the  views  which  various  judges  have  expressed  regard- 
ing the  justice  of  assessing  the  cost  of  public  improvements 
upon  property  supposed  to  be  specially  benefited.  Some  judges 
have  spoken  of  these  assessments  as  eminently  equitable  and 
proper ;  others  seem  to  have  ^regarded  the  power  to  lay  them 
as  an  extreme  power,  which  generally  operated  oppressively, 
while  still  others  have  undertaken  to  indicate  some  line  of  divis- 
ion of  expense,  which  should  be  drawn  in  such  cases,  between 
the  public  and  the  parties  to  be  specially  assessed ;  putting,  for 
instance,  one-half  the,  expense  on  the  former  and  one:half 
upon  the  latter.  But,  in  truth,  there  is  no  universal  rule  of 
justice  upon  which  such  assessments  can  be  made.  Sometimes 
almost  the  whole  benefit  accrues  to  a  few.  Sometimes  the 
benefit  is  distributed  with  something  like  regularity  through 
the  community.  An  apportionment  of  the  cost  that  would 
be  just  in  one  case  would  be  unfair  and  oppressive  in  another. 
For  this  very  reasbn  the  power  to  determine  when  a  special 
assessment  shall  be  made,  and  on  what  basis  it  shall  be  appor- 
'  tioned,  is  wisely  confided  to  the  legislature,  and  could  not, 
.without  the  introduction  of  some  new  principle  in  representa- 
tive government,  be  placed  elsewhere.  We  dismiss  this  topic, 
therefore,  with  the  single  remark,  that  with  the  wisdom  or  un- 
wisdom of  special  assessments,  when  ordered  in  cases  in  which 
they  are  admissible  at  all,  the  courts  have  no  concern,  unless 
there  is  plainly  and  manifestly  such  an  abuse  of  power  as  takes 
the  case  beyond  the  just  limits  of  legislative  discretion.1 

196.  One  lot-owner  cannot  be  made  cases.  We  refrain  from  collecting 
to  bear  the  burden  of  a  street  assess-  them  for  the  reason  expressed  in  the 
ment  caused  by  another's  default  or  text;  if  the  matter  is  of  legislative 
exemption:  Thornton  v.  Clinton,  148  cognizance,  the  courts  and  the  pro- 
Mo.  648.  fession  as  such  have  no  concern 
'Speer  v.  Athens,  85  Ga.  49;  Kelly  with  it  We  may,  nevertheless,  copy 
v.  Chadwick,  104  La.  719;  Raleigh  v.  what  has  been  said  in  one  case,  be- 
Peace,  110  N.  C.  32;  Eolph  v.  Fargo,  cause  it  probably  expresses  the  gen- 
7  N.  D.  640.  Expressions  on  the  sub-  eral  views  which  have  prevailed  in 
ject  by  judges  have  been  very  nu-  legislation.  " Their  intrinsic  justice 
noerous,  but  they  have  commonly  strikes  every  one.  If  an  improve- 
been  general  remarks  called  out  by  ment  is  to  be  made,  the  benefit  of 
special  and  somewhat  exceptional  which  is  local,. it  is  but  just  that  the 
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4.  Objections  under  constitutional  principles  and  provis- 
ions. These  have  been  made  to  special  assessments  on  various 
grounds. 

That  they  take  property  without  due  process  of  law.  If  these 
assessments  are  made  in  an  exercise  of  the  sovereign  taxing 
power,  what  has  already  been  said  on  the  subject  is  equally 
applicable  here.1  The  taxing  power  proceeds  on  its  own  meth- 
ods, and  the  rules  of  the  common  law  bend  and  conform  to 
them.  That  these  assessments  are  an  exercise  of  the  taxiner 
power  has  over  and  over  again  been  affirmed,  until  the  contro- 
versy must  be  regarded  as  closed.2 


property  benefited  should  bear  the 
burthen.  While  the  few  ought  not 
to  be  taxed  for  the  benefit  of  the 
whole,  the  whole  ought  [not]  to  be 
taxed  for  the  few.  A  single  town- 
ship in  a  county  ought  not  to  bear 
the  whole  county  expense;  neither 
ought  the  whole  county  to  be  taxed 
for  the  benefit  of  a  single  township; 
and  the  same  principle  requires  that 
taxation  for  a  local  object,  beneficial 
only  to  a  portion  of  a  town  or  city, 
should  be  upon  that  part  only.  Gen- 
eral taxation  for  a  mere  local  pur- 
pose is  unjust;  it  burdens  those  who 
are  n^t  benefited,  and  benefits  those 
who  are  exempt  from  the  burden." 
Leonard,  J.,  in  Lockwood  v.  St. 
Louis,  24  Mo.  20,  22.  On  the  other 
hand,  Church,  Ch.  J.,  in  Guest  v. 
Brooklyn,  69  N.  Y,  506,  516,  con- 
demns the  whole  system  as  "  a  spe- 
cies of  despotism  that  ought  not  to 
be  perpetuated  under  a  government 
which  claims  to  protect  property 
equally  with  life  and  liberty.  Be- 
'sides  its  manifest  injustice,  it  de- 
prives the  citizen  practically  of  the 
principal  protection  —  aside  from 
constitutional  restraints  —  afforded 
in  a  free  country  against  unjust  tax- 
ation: the  responsibility  of  the  rep- 
resentative for  his  acts  to  his  con- 
stituents." And  see  Norfolk  v.  Cham- 
berlain, 89  Va.  196,  236. 
1  Ante,  chapter  IL    A  statute  pro- 


viding for  assessing  property  bene- 
fited for  the  cost  of  street  improve- 
ments is  not  unconstitutional  as 
not  providing  a  tribunal  to  make 
such  assessment,  if  it  provides  that 
the  city  council  shall  be  such  tri- 
bunal: Leeds  v.  De  Fries  (Ind.),  61 
N.  E.  Rep.  930.  The  provision  of  the 
constitution  which  prohibits  the  tak- 
ing of  property  without  due  process 
of  law  is  not  infringed  by  a  statute 
providing  for  the  levy  of  assess- 
ments for  paving  streets,  where  pub- 
lication of  a  resolution  gives  ,due 
notice  to  the  landowner  of  the  com- 
mencement of  the  proceeding,  and 
the  owner  is  required  to  be  made  a 
party  to  a  suit  to  enforce  a  lien  on 
his  property  for  the  tax  assessed,  and 
is  entitled  to  notice  thereof  and 
to  his  day  in  court:  Springfield  v. 
Weaver,  137  Mo.  650.  A  statute  pre- 
venting a  property  owner  from  con- 
testing the  validity  of  an  assessment 
for  a  public  improvement  after  the 
expiration  of  forty  days  after  pro- 
ceedings therefor  based  on  construct- 
ive notice  were  commenced,  and  re- 
gardless of  the  fact  whether  the 
owner  had  actual  notice,  does  not 
provide  due  process  of  law.  There 
may  be  notice  by  publication,  but  the 
time  is  unreasonable:  Hayes  v.  Doug- 
las County,  92  Wis.  429. 

2  See  Bridgeport  v.  New  York  &  N. 
H.  R.  Co.,  36  Conn.  255;  Wabash  E. 
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That  they  take  property,  i.  e.,  money,  and  appropriate  it  to  the 
public  use  without  compensation.  This  objection  would  seem 
to  fall  with  the  last.  If  special  assessments  are  taxes,  the  com- 
pensation is  conclusively  presumed  to  be  received  by  those  who 
pay  them.  It  is  only  on  the  assumption  that  they  are  laid  in 
the  exercise  of  the  power  of  eminent  domain  that  the  objec- 
tion could  have  any  force  whatever.  But  the  distinction  be- 
tween the  two  cases  is  very  clear.  "  Taxation  exacts  money 
or  services  from  individuals  as  and  for  their  respective  shares 
of  contribution  to  any  public  burden.  Private  property  taken 
for  any  public  use,  by  right  of  eminent  domain,  is  taken,  not 
as  the  owner's  share  of  contribution  to  a  public  burden,  but  as 
so  much  beyond  his  share.  Special  compensation  is  therefore 
to  be  made  in  the  latter  case,  because  the  government  is  a 
debtor  for  the  property  so  taken ;  but  not  in  the  former,  be- 
cause the  payment  of  taxes  is  a  duty,  and  creates  no  obligation 
to  repay  otherwise  than  in  the  proper  application  of  the  tax. 
Taxation  operates  upon  a  community,  or  upon  a  class  of  per- 
sons in  a  community,  and  by  some  rule  of  apportionment.  The 
exercise  of  the  right  of  eminent  domain  operates  upon  an  in- 
dividual, and  without  reference  to  the  amount  or  value  exacted 
from  any  other  individual  or  class  of  individuals."  * 

E.  Co.  v.  Commissioners,  134  111.  384;  l  Buggies,  J.,  in  People  v.  Brooklyn, 

Yeomans    v.   Riddle,  84  Iowa  147;  4  N.  Y.  419,  424.    And  see  Nichols  v. 

Lexington  v.   McQuillan's  Heirs,   9  Bridgeport,  23   Conn.   189,   205,  per 

Dana    513;    Bradley   v.    McAtee,   7  Hinman,  J.;  Litchfield  v.  Vernon,  41 

,  Bush  667;   Baltimore  v.  Hughes,  1  N.  Y.  123,  133,  per  Orover,  J.;  People 

Gill  &  J.  480;  Baltimore  v.  Cemetery  v.  Lawrence,  41 N.  Y.  140,  per  Mason, 

Co.,  7  Md.  517;  Howard  v.  Independ-  J.;  Scoville  v.  Cleveland,  1  Ohio  St. 

ent  Church,  18  Md.  451;  Dorgan  v.  12'6,  135,  per  Ranney,  J. ;  In  re  Wash- 

'  Boston,  12  Allen  223;  Hoyt  v.  East  ington  At,  69  Pa.  St.  352,  355,  361, 
Saginaw,  19  Mich.  39;  Williams  v.  per  Agnew,  J.;  Matter  of  Dorrance 
Cammack,  '27  Miss.  209;  People  v.  St.,  4  R.  I,  230,  per  Ames,  J.  The  fol- 
Brooklyn,  4  N.  Y.  419;  Protestant  lowing  cases  are  also  in  point:  Peoria 
Episcopal  School,  31  N.  Y.  574;  How-  v.  Kidder,  26  111.  351;  Sutton's  Heirs 
ell  v.  Buffalo,  37  N.  Y.  267;  Raleigh  v.  Louisville,  5  Dana  28;  Lexington 
v.  Peace,  110  N.  C.  32;  Scoville  v.  McQuillan's  Heirs,  9  Dana  513; 
v.  Cleveland,  1  Ohio  St,  126 ;( King  v.  Howell  v.  Bristol,  8  Bush  493;  Balti- 
Portland,  2  Or.  146;  Pennock  v.  more  v.  Cemetery  Co.,  7  Md.  517; 
Hoover,  5  Rawle  291;  Pennell's  Ap-  Jones  v.  Boston,  104  Mass.  461;  Wood- 
peal,  2  Pa.  St.  216;  Pray  v.  Northern  bridge  v.  Detroit,  8  Mich.  278;  State 
Liberties,  31  Pa.  St.  69;  Gault's  Ap-  v.  Rapp,  39  Minn.  65;  Griffin  v.  Dogan, 
peal,  33  Pa.  St.  94;  Commonwealth  48  Miss.  11;  Garrett  v.  St.  Louis,  25 
v.  Woods,  44  Pa.  St.  113;  Matter  of  Mo.  205;  Uhrig  v.  St.  Louis,  44  Mo. 
Dorrance  St.,  4  R.  L  230.  458;  Keith  v.  Bingham,  100  Mo.  300; 
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Attention  to  the  distinction  here  pointed  out  will  make  clear 
the  fact  that  special  assessments  are  not  an  exercise  of  the  em- 
inent domain.  It  is  certain  that  when  they  are  levied  accord- 
ing to  benefits  received,  they  cannot  be.  The  theory  of  the 
law  is,  that  full  compensation  is  then  received  in  every  in- 
stance.1 It  is  not,  it  is  true,  a  compensation  made  in  money, 
but,  as  in  every  other  case  of  taxation,  the  person  taxed  is  to 
receive  a  benefit  from  the  expenditure  of  the  moneys  collected. 
The  benefit  which  one  receives  in  the  enhanced  value  of  his 
property,  from  the  public  expenditure,  is  as  real  and  as  sub- 
stantial as  that  which  he  receives  in  the  protection  afforded  to 
his  person  and  his  estate.  The  difficulty,  if  any,  in  the  case 
must  lie  back  of  the  nature  of  compensation,  and  must  apply, 
rather,  to  the  basis  of  assessment.    If  taxation  were  neces- 


St.  Joseph  v.  Farrell,  106  Mo.  437; 
Springfield  v.  Baker,  56  Mo.  App.  637; 
State  v.  Newark,  35  N.  J.  L.  168,  171; 
Hill  v.  Higdon,  5  Ohio  St.  243;  Reeves 
v.  Wood  County  Treasurer,  8  Ohio  St. 
333;  Malloy  v.  Marietta.  11  Ohio  St. 
636;  Allen'  v.  Drew,  44  Vt.  174,  187; 
Holton  v.  Milwaukee,  31  Wis.  27. 
"The  foundation  of  the  power  to 
levy  special  assessments  is,  no  doubt, 
the  general  taxing  power  of  the  state, 
not  the  police  power  or  the  right  of 
eminent  domain:"  Chicago,  R  I.  & 
P.  R  Co.  v.  Ottumwa,  112  Iowa  300; 
Hackworth  v.  Ottumwa  -(Iowa),  87 
N.  W.  Rep.  424.  There  are,  never- 
theless, some  cases  in  which  it  has 
been  held  that  a  special  assessment 
on  land  for  a  local  improvement  was 
an  unlawful  appropriation  of  prop- 
erty. One  of  these  is  Louisville  v. 
Rolling  Mill  Co.,  3  Bush  416,  in  which 
the  defendants  were  assessed  the  ex- 
pense of  filling  up  the  street  in  front 
of  their  property  to  an  extent  that 
greatly  diminished  its  value,  and  re- 
quired the  erection  of  a  high  wall  to 
protect  their  buildings.  The  case 
was  such  that  the  property  received 
is  in  no  shape  any  compensation  for 
the  money  exacted,  and  the  objec- 
tions in  point  of  constitutional  law 


are  forcibly  stated  in  the  opinion. 
In  Zoeler  v.  Kellogg,  4  Mo.  App.  163, 
it  was  decided  that  if  an  assessment 
exceeds  the  value  of  the  lot  assessed 
it  is  unconstitutional.  In  Norwood 
v.  Baker,  173  U.  S.  269,  it  is  said: 
"While  abutting  property  may  be 
specially  assessed  on  account  of  the 
expense  attending  the  opening  of  a 
public  street  in  front  of  it,  such  as- 
sessment must  be  measured  or  lim- 
ited by  the  special  benefits  accruing 
to  it,  that  is  by  benefits  not  shared 
by  the  general  public;  and  taxation 
of  the  abutting  property  for  any  sub- 
stantial excess  of  such  expense  over 
such  benefits  will,  to  the  extent  of 
such  excess,  be  a  taking  of  private 
property  for  public  use  without  just 
compensation."  But  these,  it  will  ba 
seen,  are  special  and  very  peculiar 
cases.  See,  also,  State  v.  Elizabeth, 
37  N.  J.  L.  330.  The  whole  cost  of 
an  improvement  by  drainage  cannot 
be  laid  upon  one  lot  when  two  lots 
are  benefited:  Gilkerson  v.  Scott,  76 
111.  509. 

iSee  Palmer  v.  Way,  6  Colo.  106; 
Crawford  v.  People,  82  111.  557;  White 
v.  People,  94  111.  604;  State  v.  Jersey 
City,  42  N.  J.  L.  97;  Raymond  v. 
Cleveland,  42  Ohio  St.  522. 
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sarily,  under  all  circumstances,  by  values,  it  would  be  conceded 
that  an  apportionment  by  benefits  must  be  inadmissible.  But 
it  has  already  been  shown  that  value  is  only  one  of  many  stand- 
ards of  apportionment,  and  when  others  are  admissible,  it  would 
seem  to  devolve  upon  those  wbo  deny  the  right  of  assessing  by 
benefits,  to  point  out  the  element  of  taxation,  if  any,  which  is 
absent  when  that  basis  is  fixed  upon.  If  apportionment  is 
really  made  in  view  of  actual  benefits  in  the  increased  value  of 
property,  it  is  presumptively  as  fair  and  equal,  and  therefore  as 
well  supported  by  the  advantages  the  taxpayer  receives  from 
the  government,  as  any  other.  It  must  consequently  be  equally 
admissible  with  any  other.  It  cannot  be  said  that  the  tax- 
payer has  been  required  to  surrender  for  the  public  use  some- 
thing beyond  his  just  proportion,  when  the  demand  has  been 
made  under  a  rule  expressly  framed  to  reach  that  very  propor- 
tion and  no  more;  a  rule,  too,  that  in  its  basis  is  so  fair  that  it 
ought,  perhaps,  to  be  preferred  to  all  others,  if  fairly  and  hon- 
estly applied.1 

That  they  violate  express  constitutional  provisions  securing 
uniformity  in  taxation..  These  objections,  have  been  made  un- 
der a  num  ber  of  the  state  constitutions,  and  require  examina- 
tion separately. 

Alabama.  In  this  state  a  constitutional  provision  that  "  all 
taxes  levied  on  property  in  this  state  shall  be  assessed  in  exact 
proportion  to  the  value  of  such  property  "  has  been  held  inap- 
plicable to  special  assessments  laid  against  abutting  property 
for  the  improvement  of  a  street.2 

Arkansas.  A  constitutional  provision  was  that  "  all  prop- 
erty shall  be  taxed  according  to  its  value,  the  manner  of  ascer- 
taining which  to  be  as  the  general  assembly  shall  direct,  mak- 
ing the  same  equal  and  uniform  throughout  the  state.  JSTo  one 
species  of  property  shall  be  taxed  higher  than  another  species 
of  property  of  equal  value.  The  general  assembly  shall  have 
power  to  tax  merchants,  bankers,  peddlers,  and  privileges  in 
such  manner  as  may  be  prescribed  by  law."    This  provision, 

1  The  objections  to  the  system  and  2  Birmingham  v.  Klein,  89  Ala,  461, 

the  answer  to  them  are  forcibly  pre-  overruling  Mobile  -v.  Dargan,  45  Ala. 

sented  by  Hinman,  J.,  in  Nichols  v.  310,  and  Mobile  v.  Street  R.  Co.,  45 

Bridgeport,  23  Conn.  189.  Ala.  322. 
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it  was  held,  applied  to  the  state  revenue,  and  not  to  taxes 
levied  for  local  purposes,1  and  therefore  it  did  not  preclude 
the  assessment  of  a  levy  tax  on  the  lands  specially  benefited.2 
But  under  a  provision  in  a  later  constitution,  that  all  property 
should  be  taxed  by  a  uniform  rule  "according  to  its  true  value 
in  money,"  it  was  held  that  paving  taxes  must  be  assessed  ac- 
cording to  the  value  of  the  lots  assessed,  and  that  it  was  not 
competent  to  apportion  an  assessment  for  paving  according  to 
frontage.3  More  recently  it  has  been  held  that  the  right  to 
levy  an  assessment  under  a  constitutional  provision  authorizing 
the  legislature  to  provide  for  assessments  for  local  improve- 
ments is  not  limited  by  another  provision  which  defines  the 
general  taxing  power  of  the  state.4 

California.  There  are  provisions  in  the  constitution  that 
"  all  property  in  the  state  shall  be  taxed  in  proportion  to  its 
value,"  and  that  "  taxation  shall  be  equal  and  uniform  through-- 
out  the  state."  The  constitution  also  makes  provision  for  con- 
ferring the  power  of  taxation  and  assessment  on  "  municipal 
corporations."  An  act  of  the  legislature  providing  that  the 
expense  of  a  street  improvement  shall  be  assessed  on  property 
fronting  on  the  street,  in  proportion  to  its  frontage,  has  invari- 
ably been  held  not  to  be  in  violation  of  the  provisions  regarding 
valuation,  equality,  and  uniformity,  but  as  being  properly  ref- 
erable to  the  power  of  assessment,  which  had  acquired  a  dis- 
tinct meaning  in  other  states  before  being  introduced  into  the 
constitution  of  this  state.5 

1  Washington  v.  State,  13  Ark.  752.  l  Keel  v.  Board  of  Directors,  59 
2McGhee  v.  Mathis,  21  Ark.  40.  Ark.  513..  / 
This  case  was  reversed  on  error  in  'Burnett  v. Sacramento,  12 Cal.  76; 
the  federal  supreme  court.  Blanding  v.  Burr,  13  Cal.  343;  Emery 
3Peay  v.  Little  Rock,  32  Ark.  31.  v.  Gas  Co.,  28  Cal.  345;  Emery  v. 
An  act  which  levies  a  tax  for  a  local  Bradford,  29  Cal.  75;  Walsh  v.  Math- 
benefit  upon  part  of  the  lands  to  be  ews,  29  Cal.  123;  Taylor  v.  Palmer, 
benefited,  to  the  exclusion  of  others  31  Cal.  240;  Crosby  v.  Lyon,  37  Cal. 
of  the  same  class,  violates  the  consti-  242;  ( Chambers  v.  Satterlee,  40  Cal. 
tutional  requirement  of  equality  and  497;  Reclamation  District  v.  Hagar, 
uniformity:  Davis  v.  Gaines,  48  Ark.  6  Sawy.  569.  The  fact  that  an  assess- 
370.  A  provision  in  an  act  authoriz-  ment  is  called  a  tax  in  the  statute 
ing  a  tax  for  a  local  improvement  will  not  preclude  its  being  sustained 
that  those  who  have  already  con-  as  an  assessment:  People  v.  Austin, 
tributed  shall  be  credited  on  their  47  Cal.  353.  A  street  was  improved 
taxes  with  the  amounts  of  their  con-  and  city  bonds  issued  therefor,  and 
tributions  is  void:  Ibid.  to  p'ay  the  same  an  annual  levy  was 
'75'  ' 
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Colorado.  The  constitution  provides  that  "  all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws  which  shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation  for  taxation  of 
all  property,  real  and  personal."  This,  it  is  held,  refers  to  the 
ordinary'  public  taxes,  and  does  not  prohibit  municipal  assess- 
ments on  abutting  property  for  street  improvements.1 

Florida.  Under  constitutional  provisions  for  a  "just  valu- 
ation of  all  property,"  a  "  uniform  and  equal  rate  of  taxation," 
and  that  all  property  taxed  for  municipal  purposes  "  shall  be 
taxed  upon  the  principle  established  for  state  taxation,"  it  is 
not  incompetent  to  provide  that  the  expense  of  altering,  extend- 
ing, and  opening  streets  shall  be  levied  by  special  assessment 
on  the  lots  benefited,  not  restricting  the  levy  to  the  lots  on  the 
street,  but  extending  it  as  far  as  the  benefits  extend.  "  A  more 
just  or  fairer  course  could  not  have  been  adopted ;  and  it  would 
be  strange  indeed  if  the  power  were  not  in  the  legislature  to 
prescribe  it." 2 

Georgia.  The  constitutional  requirement  that  taxation  shall 
be  equal  and  uniform  does  not  prohibit  special  assessments  on 
property  benefited  for  the  cost  of  local  improvements  in  streets.3 

Illinois.  The  former  constitution  of  this  state  contained 
this  section :  "  That  the  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns,  and  villages  may  be  vested 
with  power  to  assess  and  collect  taxes  for  corporate  purposes ; 
such  taxes  to  be  uniform  in  respectto  personsand  property  within 
the  jurisdiction  of  the  body  imposing  the  same."  This,  it  was 
held,  forbade  an  assessment  of  the  cost  of  improving  a  street 
upon  the  real  estate  fronting  thereon  in  proportion  to  frontage; 

made    on    the    property  benefited.  l  Denver  v.  Knowles,  17  Cola  204, 

Held  an  assessment:    Ibid.    But  a  overruling  Palmer  v.  Way,  6  Cola 

claim    for    compensation  for  work  106,  and  Wilson  v.  Chilcott,  12  Cola 

done   under   an    abortive   contract  600. 

with    the    municipality  cannot  be  2Egerton  v.  Green  Cove  Springs, 

satisfied  by  a  special  assessment.    If  19  Fla.  140. 

a  public  claim  at  all,  it  presents  a  3  Hayden  v.  Atlanta,  70  Ga.  817; 

case  for  taxation  i  Matter  of  Market  Speer  v.  Athens,  85  Ga.  49. 

St,  49  Cal.  546. 
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the  principle  of  equality  and  uniformity  applying  to  local  as 
well  as  general  taxes,  and  such  a  special  assessment  being 
neither  equal  nor  uniform  within  the  meaning  of  the  constitu- 
tion. But  the  opinion  was  at  the  same  time  expressed  that  to 
assess  to  each  lot  the  special  benefit  it  would  derive  from  the 
.  improvement,  charging  such  benefit  upon  the  lot,  leaving  the 
residue  of  the  cost  to  be  paid  by  equal  and  uniform  taxation, 
would  be  constitutional.1  But  to  make  the  improvement  at 
the  expense  of  lot  owners,  without  regard  to  the  actual  bene- 
fit received,  would  not  be  equal  and  uniform,  and  consequently 
would  be  forbidden.2  And  so  would  be  an  assessment  which 
exempted  improvements  from  its  operation.3  The  present  con- 
stitution provides  that  "  the  general  assembly  may  vest  the 
corporate  authorities  of  cities,  towns,  and  villages  with  power 
to  make  local  improvements  by  special  assessment  or  by  spe- 
cial taxation  of  contiguous  property,1  or  otherwise.4  For  all 
other  corporate  purposes,  all  municipal  corporations  may  be 
vested  with  authority  to  assess  and  collect  taxes,  but  such  taxes 
shall  be  uniform  in  respect  to  persons  and  property  imposing 


1  Chicago  v.  Lamed,  34  111.  203. 
And  see  Ottawa  v.  Spencer,  40  111. 
211;  Chicago  v.  Baer,  41  111.  306; 
Bedell  v,  Hall,  44  111.91;  Wright  v. 
Chicago,  46  111.  44. 

2.St.  John  v.  East  St.  Louis,  50  111. 
92.    See  Lee  v.  Ruggles,  62  I1L  427. 

sprimni  v.  Belleville,  39  111.  142. 

4  "The  difference  between  special 
assessments  and  special  taxation 
.  .  .  lies  mainly  in  the  manner  of 
determining  the  benefits.  In  special 
taxation  the  body  enacting  the  ordi- 
nance determines  that  the  benefits 
are  equal  to  the  cost  .  .  .  while 
in  special  assessments  the  benefits 
are  assessed  by  the  commissioners, 
and  are  always  reviewable  by  a 
jury: "  Chicago  Park  Com'rs  v. 
Farber,  171  111.  146.  See,  further, 
Craw  v.  Tolono,  96  111.  255;  Enos  v. 
Springfield!  113  111.  65;  Galesburg  v. 
Searles,  114  111.  217;  Sterling  v.  Gait, 
117  111.  11;  Davis  v.  Litchfield,  145 
111.  313;  Chicago  &  A.  R.  Co.  v.  Joliet, 
153  111.  649;  Western  Springs  v.  Hill, 


177  111.  684.  In  West  Chicago  Park 
Com'rs  v.  Farber,  supra,  a  levy  for 
the  purpose  of  collecting  money 
from  owners  of  property  contiguous 
to  a  boulevard  for  the  purpose  of 
paying,  for  improvements  upon  said 
boulevard  was  held  to  be  a  special 
assessment  and  not  a  special  tax.  In 
Bloomington  v.  Latham,  142  III.  462, 
it  was  decided  that  a  statute  pro- 
viding that  in  the  same  petition  in 
which  land  is  condemned  for  streets 
and  alleys  the  city  or  village  might 
file  a  supplemental  petition  ''for  the 
purpose  of  raising  the  amount  neces- 
sary to  pay  for  the  property  taken 
or  damaged  "  does  not  authorize  a 
resort  to  assessment  by  special  taxa- 
tion. And  it  was  held  in  Blooming- 
ton  V.  Chicago  &  A.  R.  Co.,  134  111. 
451,  that  the  statute  empowering 
cities  and  villages  to  make  local  im- 
provements by  special  taxation  does 
not  authorize  them  to  provide  in 
that  way  for  the  erection  of  a  rail- 
road bridge  across  a  city  street. 
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the  same."  Under  this  provision  it  is  competent  to  im  pose  on 
the  contiguous  property  the  cost  of  constructing  a  sidewalk, 
and  there  is  no  necessity  for  making  it  upon  the  basis  of  actual 
benefits,  as  in  the  case  of  what  are  more  properly  called  spe- 
cial assessments.1  In  the  making  and  improving  of  streets  by 
special  assessments  it  is  competent  to  charge  county  property 
with  its  proportion  of  the  special  benefit,2  and  to  charge  the 
lots  of  non-residents  with  their  proportion,  but  not  to  make 
the  demand  a  personal  liability  against  them.3 

Indiana.  One  section  of  the  constitution  of  this  state  de- 
clares that  "  the  general  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxation,  and  shall 
prescribe  such  rules  and  regulations  as  shall  secure  a  just  val- 
uation for  taxation  of  all  property,  both  real  and  personal, 
excepting  such  only  for  municipal,  educational,  literary,  scien- 
tific, religious,  or  charitable  purposes  as  may  be  especially  ex- 
empted by  law."  Another  forbids  the  passing  of  local  or 
special  laws  '*for  the  assessment  and  collection  of  taxes  for 
state,  county,  township,  or  road  purposes."  These  provisions 
do  not  preclude  street  and  other  local  improvements  being 

1  White  v.  People,  94  111.  604;  Craw  pay  for  paving  that  part  of  a  street 
v.  Tolono,  96  111.  255;  Enos  v.  Spring-  not  occupied  by  a  street  railway,  al- 
field,  113  111.  65;  Galesburg  v.  Searles,  though  such  ordinance  does  not  pro- 
114  111.  217;  Watson  v.  Chicago,  115  vide  for  assessing  any  part  of  the 
I1L  78;  Murphy  v.  People,  120  111.  234;  cost  against  the  company's  property; 
Springfield  v.  Green,  120  111.  269.  It  the  burden  imposed  upon  the  corn- 
is  not,  however,  competent  to  assess  pany  by  its  franchise  to  pave  the 
all  the  cost  of  an  improvement  upon  part  of  the  street  occupied  by  it 
a  part  of  the  property  benefited,  leav-  being  deemed  an  equivalent  for  the 
ing  other  property  equally  benefited  assessment:  Lightner  v.  Peoria,  150 
exempt:  Davis  v.  Litchfield,  145  111.  111.  83;  Billings  v.  Chicago,  167  111. 
313,  and  cases  cited.  The  tax  for  337.  An  ordinance  that  the  cost  of 
connecting  alL  the  buildings  on  a  paving  so  much  of  a  street  as  lay  in 
street  with  the  water  and  sewer  the  right  of  way  of  any  railroad 
mains  must  be  levied  on  the  adjoin-  shall  be  paid  by  special  tax  on  the 
ing  property  on  some  principle  of  right  of  way  is  not  void  for  lack  of 
equality,  and  not  assessed  on  each  uniformity  in  assessment:  Chicago, 
lot  according  to  the  cost  of  connec-  E,  I.  &  P.  E,  Co.  v.  Moline,  158  111. 
tions  to  that  lot:  Palmer  v.  Danville,  64 

154  111.  156,  distinguishing  Warren  z  McLean  County  v.  Bloomington, 

v.  Chicago,  118  111.  329.    The  rule  of  106 I1L  209. 

uniformity  is  observed  by  an  ordi-  'Craw  v.  Tolono,  96  111.  255 j  Vir- 

nance   for  a  special  assessment  to  ginia  v.  Hall,  96  111.  278. 
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made,  and  the  expense  borne  by  means  of  an  assessment  upon 
property  specially  benefited.1 

Kansas,  One  provision  of  the  constitution  is,  that  "the leg- 
islature shall  provide  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation,"  and  another  that  "  provision  shall  be  made 
by  general  laws  for  the  organization  of  cities,  towns,  and  vil- 
lages, and  their  power  of  taxation  and  assessment,  etc.,  shall 
be  so  restricted  as  to  prevent  abuse  of  such  power."  These 
do  not  deprive  the  legislature  of  power  to  authorize  local  im- 
provements of  streets  at  the  cost  of  the  adjacent  property.2 

Kentucky.  The  provisions  of  the  constitution  requiring  uni- 
formity of  taxation,  and  taxation  according  to  value,  are  merely 
declaratory  of  what  always  was  the  law  of  taxation  within  the 
state,  and  do  not  render  invalid  the  assessment  on  abutting 
property  of  a  part  of  the  cost  of  a  street  improvement.3 

'  Louisiana.  The  provision  of  the  constitution,  that  "tax- 
ation shall  be  equal  and  uniform  throughout  the  state,"  does 
not  preclude  special  assessments  on  property  benefited  by  local 
improvements.4 

Maine.  Here  the  constitution  provides  that  "  all  taxes  upon 
real  and  personal  estate,  assessed  by  authority  of  this  state, 

1  Goodrich  v.  Turnpike  Co.,  26  Ind.  *  Municipality  v.  Dunn,  10  La.  An. 

119;   Bright  v.  McCullough,  27  Ind.  57;   New  Orleans  v.   Elliott,  10  La. 

223;  Palmer  v.  Stumph,  29  Ind.  329;  An.  59;  Yeatman  v.  Crandall,  11  La. 

Reinken  v.  Fuehring, '  130  Ind.  382.  An.  220;  Draining  Co.  Case,  11  La.  An. 

And  see  La  Fayette  v.  Jenners,  10  388;  Municipality  v.  Guillotte,  14  La. 

Ind.  70;  Bank  of  State  v.  New  AI-  An.  297;  Wallace  v.  Shelton,  14  La. 

bany,  11  Ind.  139;  Anderson.v.  Drain-  An.  498;  Bishop  v.  Marks,  15  La.  An. 

age  Co.,  14  Ind.  199;  Turpin  v.  Eagle  147;  Matter  of  Opening  Streets,  20 

Creek,  etc.  Co.,  48  Ind.  45.  La.  An.  497;  Charnock  v.  Fordoche, 

2Hinesv.  Leavenworth,  3  Kan.  186.  etc.  Co.,  38  La.  An.  323;  Excelsior 

A  statute  providing  for  an  assess-  Planting,  etc.  Co.  v.  Green,  39  La.  An. 

ment  for  paving  a  street  without  455;  Missouri,  K.  &  T.  Trust  Co.  v. 

considering  the  value  of  the  improve-  Smart,  51  La.  An.  416;  Shreveport  v. 

ments,  held  not  void  as  providing  for  Prescott,  51  La.  An.  1895.    To  divide 

an  unequal  levy:    Moore    v.    Paola  the  expense  of  an  improvement  be- 

(Kan.),  66  Pac.  Rep.  1040.  tween   the    city  and  the   property 

3  Maddux  v.  Newport  (Ky.),  14  S.  specially  benefited  is  no  violation  of 

W.  Rep.  957;  Holzhauer  v.  Newport,  the  rule  of  uniformity:  State  v.  New 

94  Ky.  396;  Gosnell  v.  Louisville,  104  Orleans,  15  La.  An.  354. 
Ky.  201. 
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shall  be  apportioned  and  assessed  equally,  according  to  the  just 
value  thereof."  To  this  a  statutory  provision  that  one-half  of 
the  cost  of  drains  and  sewers  to  be  constructed  by  a  city  shall 
be  assessed  upon  lots  in  proportion  to  the  benefit  done  them  is 
not  repugnant.1 

Massachusetts.  The  constitution  gives  full  power  and  au- 
thority to  the  general  court,  among  other  things,  "  to  impose 
and  levy  proportional  and  reasonable  assessments,  rates,  and 
taxes  upon  all  the  inhabitants  of,  and  persons  resident  and  i 
estates  lying  within,  the  said  commonwealth."  This  is  not 
violated  by  authorizing  a  town,  in  which  the  state  agricultural 
college  is  located,  to  raise  by  tax  and  pay  an  exceptional  por- 
tion of  the  expense.2  Nor  does  it  preclude  local,  street,  or  drain 
assessments  being  laid  on  the  property  benefited,  in  proportion 
to  the  benefit  which  each  parcel  of  prdperty  will  receive,  or 
may  be  supposed  to  receive,  therefrom.  Such  a  levy  would 
be  neither  unreasonable  nor  unproportional.3 


i  Auburn  v.  Paul,  84  Me.  212. 

2  Merrick  v.  Amh'erst,  12  Allen  500. 

SDorgan  v.  Boston,  12  Allen  223, 
234.  "  In  requiring  that  taxes  should 
be_  proportional  and  reasonable,  the 
frarners  of  the  constitution  intended 
to  erect  a  barrier  against  an  arbitrary, 
unjust,  unequal,  or  oppressive  exer- 
cise of  the  power:  Oliver  v.  Washing- 
ton Mills,  11  Allen  268.  If,  for  in- 
stance, the  legislature  should  arbi- 
trarily designate  a  certain  class  of 
persons  on  whom  to  impose  a  tax, 
either  for  general  purposes  or  for  a 
local  object  of  a  public  nature,  with- 
out any  reference  to  any  rule  of  pro- 
portion whatever,  having  no  regard 
to  the  share  of  public  charges  which 
each  ought  to  pay  relatively  to  that 
borne  by  all  others,  or  to  any  sup- 
posed peculiar  benefit  or  profit  which 
would  accrue  to  those  made  subject 
to  the  tax  which  would  not  inure  to 
others,  so  that  in  effect  the  burden 
would  fall  on  those  who  had  been 
selected  only  for  the  reason  that  they 
m'ight  be  made  subject  to  the  tax, 


we  cannot  doubt  that  the  imposition 
of  it  would  be  an  unlawful  exercise 
of  power  not  warranted  by  the  con- 
stitution, against  the  exercise  of 
which  a  person  aggrieved  might  sue 
for  protection.  But  no  such  case  is 
made  by  the  present  bill.  This  part 
of  the  plaintiff's  case  rests  on  the 
broad  proposition  thatthelegislature 
have  no  power  to  authorize  the  as- 
sessment of  the  cost  of  a  work  of  a 
public  nature,  but  the  construction 
of  which  will  be  of  special  and  pecul- 
iar benefit  to  adjacent  property,  on 
the  abutting  estates  in  proportion  to 
their  value.  For  the  reason  already 
given,  we  are  of  the  opinion  that  such 
a  tax  is  neither  unreasonable  nor  un- 
proportional, and  that  it  was  com- 
petent for  the  legislature  to  impose 
it  in  the  mode  prescribed  by  the  stat- 
ute: "  Ibid.  A  statute  cannot  be  at- 
tacked as  imposing  a  disproportion- 
ate tax  because,  while  providing  for 
the  assessment  of  special  benefits 
from  the  construction  of  a  public 
way,  it  does  not  also  require  the  gen- 


CH.  XX.]  TAXATION   BY    SrEOIAL    ASSESSMENT.  1191 

Michigan.  The  provisions  that  "  the  legislature  shall  pro- 
vide a  uniform  rule  of  taxation,  except  on  property  paying 
specific  taxes,  and  taxes  shall  be  levied  on  such  property  as 
shall  be  prescribed  by  law,"  and  that  "  all  assessments  hereafter 
authorized  shall  be  on  property  at  its  cash  value,"  only  relate 
to  the  valuation,  assessment,  and  taxation  of  property  for  gen- 
eral purposes,  and,  consistently  with  them,  local  assessments 
may  be  laid  for  local  improvements,  either  in  proportion  to  ben- 
efits or  in  proportion  to  frontage.1 

Minnesota.  Under  a  provision  that  "all  taxes  to  be  raised 
in  this  state  shall  be  as  nearly  equal  as  may  be,  and  all  prop- 
erty on  which  taxes  are  to  be  levied  shall  have  a  cash  valuation, 
and  be  equalized  and  uniform  throughout  the  state,"  a  special 
assessment  on  lands  in  proportion  to  the  benefits  received  from 
the  construction  of  a  public  road  was  held  inadmissible.2  Sub- 
sequently the  provision  quoted  was  amended  by  adding:  " Pro- 
vided that  the  legislature  may,  by  general  law  or  special  act, 
authorize  municipal  corporations  to  levy  assessments  for  local 
improvements  upon  the  property  fronting  upon  such  improve- 
ments, or  upon  the  property  to  be  benefited  by  such  improve- 
ments, without  regard  to  cash  valuation,  and  in  such  manner 
as  the  legislature  may  prescribe."  In  adopting  this  amend- 
ment it  was  "not  intended  to  reject  or  modify,  in  respect  to 
taxes  of  this  class,  so  just  and  reasonable  a  principle  as  that 
'  they  shall  be  as  nearly  equal  as  may  be,'  and  whatever  basis 
of  apportionment  is  adopted  it  must  include  the  idea  of  equal- 
ity." 3    A  statute  authorizing  an  assessment  on  every  lot  in  a 

* 

eral  benefit  to  the  public  to  be  as  Cass  Farm  Co.  v.  Detroit,  124  Mich, 

sessed  so  as  to  share  the  expense:  433,  affirmed  in  181  U.  S.  396.    See 

Lincoln  v.  Street  Com'rs,  176  Mass.  Lefevre    v.    Detroit,    2    Mich.   586; 

210.    But  a  statute  requiring  an  as-  "Williams  v.   Detroit,  8    Mich.  274; 

sessnient  for  a  sewer  to  be  made  ac-  Warren  v.  Grand  Haven,  30  Mich.  24.  . 

cording  to  the  lineal  measurement  2Stinson  v.   Smith,  8   Minn.   366. 

of  the  land  along  the  sewer,'  thus  Here  it  was  held  that  an  assessment 

doubly  assessing  a  parcel  which  re-  for  grading  a  street  was  void  because 

ceives  but  slight  additional  benefit  not  apportioned  upon  the   basis  of 

from  a  turn  in  the  sewer,  is  in  such  the  valuation  of  the  property^ 

respect  unconstitutional:  Dexter  v.  3  This  amendment  authorizes  such 

Boston,  176  Mass.  247.  legislation  in    respect  to   counties: 

!Motz  v.   Detroit,   18    Mich.  495;  Dowlan  v.  Sibley  County,  36  Minn. 

Hoyt  v.  East  Saginaw,  19  Mich.  39;  430. 
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city  of  an  annual  frontage  tax  per  lineal  foot,  where  water 
pipes  are  laid  in  front  of  such  lot,  is  not  unconstitutional.1 

Mississippi.  The  constitution  requires  that  "taxation  shall 
be  equal  and  uniform  throughout  the  state.  All  property  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law."  There  is  nothing  in. this  which  takes  from  the  legis- 
lature the  power  to  impose  a  tax  on  a  special  district  for  a  local 
improvement,  and  municipal  Corporations  may  be  authorized 
to  assess  the  expense  of  a  street  improvement  on  the  lots  front- 
ing on  the  street.2  The  provision  has  no  application  to  taxes 
for  local  improvements,3  and  it  is,  therefore,  competent  to  lay 
a  levee  tax  on  lands  by  the  acre  instead  of  by  valuation.4 


An  assessment  for  street  improvements  on  a  basis 
of  benefits  does  not  contravene  the  provision  of  the  constitu- 
tion that  "all  property  subject  to  taxation  shall  be  taxed  in 


1  Noonan  v.  Stillwater,  33  Minn.  198. 
"  The  gist  of  the  decision  in  Noonan 
v.  Stillwater  ...  is  that,  while 
the  amendment  empowered  the  legis- 
lature to  apportion  and  assess  ac- 
cording to  frontage,  it  does  not 
authorize  an  assessment  on  that 
plan  wholly  disregarding  the  funda- 
mental rule  upon  which  special 
assessments  are  made,  namely,  that 
of  benefits:"  State  v.  Pillsbury,  82, 
Minn.  359.  The  latter  case  holds  that 
no  plan  can  be  adopted  which  will 
result  in  gross  inequality  of  taxation. 
The  burden  must  be  apportioned  as 
uniformly  and  as  equally  as  may  be; 
and  an  assessment  is  void  which  is 
based  upon  the  arbitrary  determina- 
tion, by  a  resolution  passed  years  in 
advance,  of  the  amount  to  be  charged 
per  lineal  footof  frontage  for  a  sewer, 
without  reference  to  the  benefits 
arising  out  of  the  improvement.  The 
constitutional  provision  requiring 
uniformity  of  taxation  is  not  contra- 
vened by  a  statute  requiring  a  partial 
assessment  for  local  improvements 
of  85  per  cent  of  the  estimated  cost 
after  the  contracts  for  the  improve 


ments  are  let  but  before  they  are 
completed:  State  v.  District  Court, 
61  Minn.  542.  A  statute  which  pro- 
vides for  assessing  property  for  the 
same  benefits  as  under  another  sec- 
tion of  the  same  statute  had  been 
deducted  from  the  value  of  the  land 
taken  for  park  purposes  is  unconsti- 
tutional as  being  unequal  taxation: 
State  v.  District  Court,  66  Minn.  161. 
A  statute  providing  in  the  interest 
of  the  public  health,  comfort,  and 
convenience.for  the  drainage  of  land, 
and  that  the  cost  be  assessed  against 
the  lands  benefited  and  improved 
thereby,  is  not  open  to  the  objection 
that  such  assessment  is  unequal  tax- 
ation: Lien  v.  Board  of  Com'rs,  80 
Minn.  58:  State  v.  Lewis  Co.,  72  Minn. 
87,  82  Minn.  390. 

2  Williams  v.  Cammack,  47  Miss. 
367.  See  Smith  v.  Aberdeen,  25  Miss. 
458;  Alcorn  v.  Hamer,  38  Miss.  652. 

3  Daily  v.  Swope,  47  Miss.  367;  Vas- 
ser  v.  George,  47  Miss.  713;  Macon  v. 
Patty,  57  Miss.  378;  Chrisman  v. 
Brookhaven,  70  Miss.  477. 

*  Daily  v.  Swope,  47  Miss.  367.  See 
Macon  v.  Patty,  57  Miss.  378. 
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proportion  to  its  value." 1  The  same  is  true  of  assessments  for 
levee  purposes,  which  need  not  be  made  on  the  basis  of  valua- 
tion.2 

Nebraska.  Under  a  constitutional  provision  that  the  legis- 
lature shall  provide  for  the  organization  of  cities,  and  restrict 
their  power  of  taxation,  assessment,  etc.,  the  legislature  may- 
confer  upon  a  city  the  power  to  make  street  improvements  by- 
laying  special  assessments  upon  the  abutting  lots.3 

New  York.  In  this  state  an  assessment  to  pay  for  the  ex- 
pense of  opening  a  street  will  be  set  aside  where  there  has 
been  a  failure  to  apply  a  uniform 'rule  of  taxation.4 

,  North  Carolina.  The  constitution  requires  that  taxes  be  im- 
posed by  a  uniform  rule  upon  moneys,  credits,  and  investments, 
and  upon  real  and  personal  property,  according  to  its  true 
value,  and  also,  that  "such  as  are  levied  by  any  county,  city, 
town,  or  township  shall  also  be  uniform  and  ad  valorem  upon 
all  property  therein."  These  provisions  are  held  to  be  refer- 
able to  taxation  for  objects  in  which  all  have  a  common  inter- 
est ; 5  that  they  do  not  preclude  the  laying  of  special  assessments 
by  other  standards  than  that  of  value;  and  that  a  law  author- 
izing the  board  of  county  commissioners  to  assess  upon  two 
specified  counties,  or  upon  such  townships  therein  as  should 
request  it  by  the  application  of  a  majority  of  the  qualified 
voters,  a  special  tax  for  the  building  of  a  fence  around  such 
counties  or  townships,  with  gates  on  the  highways,  and  for 
keeping  them  in  repair,  was  to  be  regarded  as  a  law  for  the 
laying  of  special  assessments,  and  was  constitutional.6   So,  also, 

1  Garrett  v.  St.  Louis,  25  Mo.  505;  'Hurford  v.  Omaha,  4  Neb.  336; 

Uhrig  v.  St.  Louis,  44  Mo.  458;  Adams  Board  of  Directors  v.  Collins,  46  Neb. 

v.  Lindell,  72  Mo.  198;  Farrar  v.  St.  411. 

Louis,  80  Mo.  379;  St.  Joseph  v.  Owen,  4  Monroe  County  v.  Rochester,  154 

110  Mo.  445.  See  Neenan  v.  Smith,  50  N.  Y.  570. 

Mo.  525.    One  lot-owner  cannot  be  6  Young  v.  Henderson,  76  N.  C.  420. 

made  to  bear  the  burden  of  a  street  6  Simpson  v.  Commissioners,  84  N. 

assessment  caused  by  another's  de-  C.  158;   Cain  v.   Commissioners,  86 

fault    or   exemption:    Thornton    v.  N.  C.  8;  Shuford  v.  Commissioners, 

Clinton,  148  Mo.  648.  86  N.  C.  552;  Raleigh  v.  Peace,  110 

2 Egyptian  Levee  Co.  v.  Hardin,  27  N.  C.  32;  Hilliard  v.  Asheville,  118 

Mo.  495.  N.  C.  845. 
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a  city  charter  providing  that  part  of  the  expense  of  a  street 
improvement  shall  be  assessed  on  the  property  abutting  on 
each  side  of  the  street  according  to  the  "  frontage  "  of  the 
owner  has  been  sustained.1 

North  Dakota.  The  requirement  of  the  constitution  that 
laws  shall  be  passed  taxing  by  uniform  rule  all  property  ac- 
cording to  its  true  cash  value  does  not  relate  to  local  assess- 
ments, but  only  to  general  taxation ; 2  and  it  is  competent  for 
the  legislature  to  direct  that  all  the  expense  of  paving  a  city 
street  shall  be  assessed  against  the  abutting  property  in  pro- 
portion to  frontage.3 

Ohio.  The  provision  of  the  constitution  that  "laws  shall 
be  passed  taxing,  by  a  uniform  rule,  ...  all  real  and  per- 
sonal property  according  to  its  true  value  in  money,"  will  not 
preclude  the  levy  and  collection  of  assessments  on  the  basis  of 
benefits  in  the  cases  in  which  they  are  usually  laid.4 

Oklahoma.  The  organic  act  of  this  territory,  which  provides 
that  "all  property  subject  to  taxation  shall  be  taxed  in  propor- 
tion to  its  value,"  does  not  relate  to  special  assessments  made 
for  municipal  improvements.5 

* 

Oregon.  The  constitution  provides  that  "  all  taxation  shall 
be  equal  and  uniform,"  and  that  the  legislative  assembly  shall 
provide  by  law  for  uniform  and  equal  rate  of  assessment  and 
taxation."  These  provisions  do  not  apply  to  special  assess- 
ments for  municipal  improvements.6 

i 

1  Eilliard  v.  Asheville,  118  N.  C.  to  the  local  taxes,  properly  so  called, 
845.  as  to  the  state  taxes:  Zanesville  v. 

2  Eolph  v.  Fargo,  7  N.  D.  640.  Richards,  5  Ohio  St.  589. 

3  Rolph  v.  Fargo,  7  N.  D.  640.  » Jones  v.  Holzapfel  (Okl.),  68  Pac. 

4  Hill  v.  Higdon,  5  Ohio  St.  243;  Rep.  511.  In  constructing  a  sewer 
Marion  v.  Epler,  5  Ohio  St.  250;  Ernst  along  lots  assessed,  there  is  no  infer- 
v.  Kunkle,  5  Ohio  St.  520;  Reeves  v.  ence  under  the  statute  that  the 
Treasurer  of  Wood  Co.,  8  Ohio  St.  city  council  must  apportion  the  as- 
383;  Northern  Ind.R.  Co.  v.  Connelly,  sessment  equally  among  such  lots: 
10  Ohio  St.  159.    See  Raymond  v.  Ibid. 

Cleveland,  42  Ohio  St.  522;  Hastings  «King  v.  Portland,  2  Or.  146<  Cook 
v.  Columbus,  42  Ohio  St.  585.  This  v.  Port  of  Portland,  20  Or.  580;  Ladd 
provision,  however,  applies  as  much    v.  Gambell,  35  Or.  393.    In  Cook  v. 
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Pennsylvania.  The  constitution  provides  that  "  all  taxes 
shall  be  uniform  upon  the' same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws."  This,  it  has  been 
decided,  does  not  apply  to  special  assessments  for  street  im- 
provements;1 and  it  is  not,  therefore,  violated  by  a  statute 
conferring  upon  a  town  council  authority  to  assess  the  cost  of 
grading  and  paving  a  street  against  the  adjacent  property  ac-. 
cording  to  the  front  width  thereof  to  the  middle  of  the  street,2 
or  by  a  statute  authorizing  assessments  and  re-assessments  for 
the  cost  of  local  improvements  already  made  under  an  uncon- 
stitutional act.3  Another  provision  that  by  general  laws, 
churches,  etc.,  may  be  exempted  from  taxation,  and  forbidding 
the  enactment  of  laws  exempting  other  property  from  taxation, 
relates  only  to  taxes  proper,  and  not  to  special  assessments  for 
local  improvements,4  and  is  not  contravened  by  a  statute  au- 
thorizing a  city  to  exonerate  from  city  taxes  property  fronting 
on  a  street  previously  paved  at  the  expense  of  the  abutting 
owners.5 

Rhode  Island,.  A  constitutional  provision  that  "the  bur- 
dens of  the  state  ought  to  be  fairly  distributed  among  its  citi- 
zens "  is  not  inconsistent  with  an  act  which  provides  for  the 
laying  out  of  a  street,  and  the  assessment  by  commissioners  of 
one-half  the  expense  on  adjoining  proprietors,  in  proportion  to 

Port  of  Portland,  supra,  a  statute  in-  * Chester  v.  Black,  132  Pa.  St.  568; 

corporating   certain    cities  for  the  Beaumont  v.  Wilkesbarre,  142  Pa.  St. 

purpose  of  improving  the  navigation  198.    See    Protestant  Orphan  Asy- 

of  certain  rivers  between  those  cities  lum's  Appeal,  111  Pa.  St.  135. 

and  the  sea,  was  held  not  to  grant  a  2  Beaumont  v.  Wilkesbarre,  142  Pa. 

power  in  contravention  of  the  clause  St.  198. '  The  fact  that  the  lots  front- 

of  the  constitution   quoted  in  the  ing  on  a  street  differ  somewhat  in 

text.     In  Ladd  v.  Gambell,  supra,  a  depth  and  value  does  not  of  itself 

statute  providing  that  owners  whose  render   void  for   inequality  assess- 

assessments  exceed  twenty-five  dol-  ments    against  them   according  to 

lars  may  pay  such  assessments  in  in-  frontage  for  the  improvement  of  the 

stalments,  and  that  the  city  may  street:  Ibid. 

issue  interest-bearing  bonds  for  the  3  Chester  v.  Black,  133  Pa.  St.  568. 

amount  of  deferred  assessments  to  4In  re  Broad  Street,  165  Pa.  St. 

pay  for  such  improvements,  is  not  an  475. 

abuse  of  the  legislative  discretion,  "Erie  v.  Griswold,  184  Pa.  St.  435. 
and  is  valid. 
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the  benefits  received;  the  assessments  to  any  one  not  to  ex- 
ceed the  benefits.1 

South  Carolina-.  The  constitution  provides  that  taxes  must 
be  uniform  in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same.  This  is  contravened 
by  a  statute  authorizing  city  authorities  to  assess  upon  the 
abutting  land-owners  two-thirds  of  the  cost  of  paving  the  road- 
way in  a  street.2 

South  Dakota.  The  constitution  of  this  state  requires  all 
taxes  to  be  imposed  according  to  the  value  of  the  property, 
equally  and  uniformly,  and  limits  to  municipalities  local  im- 
provements by  special  taxation,  which  must  even  then  be  uni- 
form with  respect  to  all  persons  and  property  within  the 
municipality.  These  provisions  are  not  infringed  by  an  ordi- 
nance providing  for  special  assessments  according  to  the  num- 
ber of  feet  abutting  upon  a  street ; 3  but  they  are  violated  by  a 
statute  providing  for  the  construction  of  an  artesian  well  and 
of  water-courses  by  a  direct  assessment  upon  land  to  be  ad- 
justed "with  referenceto  the  relative  distance  of  such  lands 
from  the  well  itself  and  the  water-courses."4 

Tennessee.  Jt  is  held  that  the  provisions  of  the  constitution 
that  "all  property"  with  certain  specific  exceptions  shall  be 

1  Matter  of  Dorrance  St.,  4  E.  1.380.  Tripp,  13  R.  L  50;  Bishop  v.  Tripp.  15 

In  the  same  case  it  is  said  that  such  K.  I.  466. 

an  act  is  not  invalid  by  reason  of  al-  2  Mauldin  v.  City  Council,  42  S.  C. 
lowing  the  local  authorities,  a  discre-  293.  Under  the  constitutional  ra- 
tion to  levy  the  tax  in  the  method  quirement  of  uniformity  and  valua- 
adopted,  or  some  other.  And  as  to  tion,  and  under  other  provisions  to 
assessing  by  benefits,  Ames,  Ch.  J.,  s  the  effect  that  exemptions  from  tax- 
gives  instances  of,  assessments  for  ation  are  those  named  in  the  consti- 
payment  for  houses  pulled  down  in  tution  itself,  that  taxes  must  be  for 
populous  towns  to  check  the  spread  public  purposes,  and  that  taxation 
of  conflagrations,  and  for  the  ex-  by  municipal  corporations  must  be 
pense  of  watchmen  in  compact  por-  for  corporate  purposes,  it  was  held 
tions  of  cities.  Sewer  assessments  that  spepial  assessments  should  not 
are  not,  in  Rhode  Island,  unconsti-  be  laid  for  the  improvement  of  city 
tutional,  "as  violating  the  constitu-  sidewalks,  there  being  no  power  to 
tional  provision  requiring  uniform  subdivide  a  city  into  tax-districts: 
taxation,  because  made  in  accord-  Mauldin  v.  City  Council,  53  S.  C.  516. 
ance  with  a  fixed  rule  to  be  applied  3  Tripp  v.  Yankton,  10  S.  D.  516. 
in  all  cases,  and  not  in  proportion  to  4  Turner  v.  Hand  County,  11  S.  D. 
the   benefit  received:  Cleveland  v.  348. 
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taxed,  and  that  all  taxable  property  "  shall  be  taxed  according 
to  its, value,"  apply  to  all  taxation,  special  assessments  as  well 
as  general  taxes.1 

Texas.     The  constitutional  provision  that  "  taxation  shall  be 
equal  and  uniform  throughout  the  state  "  is  not  violated  by  a 
statute  for  the  levy  of  special  assessments  for  local  improve- 
.  ments,  as  they  are  not  taxes  within  the  meaning  of  that  re- 
quirement.2 

Virginia.  The  provisions  of  the  constitution  that  "taxa- 
tion, whether  imposed  by  the  state,  county,  or  corporate  bodies,' 
shall  be  equal  and  uniform,"  that  "  all  property,  both  real  and 
personal,  shall  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  prescribed  by  law,"  and  that  "  no  one  species  of  prop- 
erty .  .  .  shall  be  taxed  higher  than  any  other  species  of 
property  of  equal  value,"  have  been  held  to  apply  to  the  gen- 
eral burdens  imposed  for  state  and  municipal  purposes,  and' 
not  to  special  or  local  assessments,  which  are  a  peculiar  species 
of  taxation.3  In  later  decisions,  however,  the  earlier  cases 
have  been  limited  if  not  directly  overruled;  and  the  supreme 
court  of  the  state,  expressly  disapproving  the  New  York  case 
which  has  been  referred  to  so  often  in  this  chapter,4  has  ques- 
tioned whether  the  legislature  has  power  to  confer  upon  a  city 
authority  to  levy  local  assessments  for  public  improvements.5 
A  statute  making  a  special  assessment  the  personal  debt  of 
the  owner  of  the  property  imposes,  in  that  respect,  a  system 
of  taxation  which  is  not  equal  and  uniform.6 

Washington.     Here  the  constitution  provides  that  "  taxes 
shall  be  equal  and  uniform,  and  according  to  value ;  but  this 

1  MoBean  Co.  v.  Chandler,  9  Heisk.        4  People  v.  Brooklyn,  4  N.  Y.  419. 
349;  Stafe  v.  Butler,  2  Lea  419:  Reel-        5  Norfolk  v.  Chamberlain,  89  Va. 

foot  Lake  Levee  Dist.  v.  Dawson,  97  196;    McCrowell  v.   Bristol,   89  Va. 

Tenn.  160.  652.    In  the  former  case  it  was  held 

2Roundtree  v.  Galveston,  42  Tex.  that  after  condemning  and  paying  for 

612;  Taylor  v.  Boyd,  63  Tex.  533.  part  of  a  lot  for  a  street,  the  city  had 

'Norfolk    v.  Ellis,   26    Grat.   224;  no  authority  to  assess  a  tax  against 

Sands  v.  Richmond,  31  Grat.  571;  the  residue  for  the  peculiar  benefits. 
Richmond  &  A.  R.  Co.  v.  Lynchburg,        6  Asberry  v.  Roanoke,  91  Va.  562. 

81  Va.  473;  Davis  v.  Lynchburg,  84  See  McCrowell  v.  Bristol,  89  Va.  652. 
Va.  861;  Violett  v.  Alexandria,  92 
Va.  561. 
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does  not  prohibit  local  assessments  for  street  improvements.1 
Another  constitutional  provision  that  "for  all  corporate  pur- 
poses, all  municipal  corporations  may  be  vested  with  authority 
to  assess  and  collect  taxes,  and  such  taxes  shall  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  levying  the  same,"  refers  to  general  corporate  purposes 
affecting  all  the  people,  but  does  not  prohibit  the  levying  of 
,  assessments  on  property  benefited  for  the  purpose  of  construct- 
ing an  improvement  which  would  benefit  only  a  part  of  the 
corporation.2 

West  Virginia.  Constitutional  provisions  that  taxation  shall 
be  equal  and  uniform  throughout  the  state,  and  that  all  prop- 
erty, real  and  personal,  shall  be  taxed  in  proportion  to  its 
value,  have  no  application  to  local  assessments.3 

Wisconsin.  The  constitution  requires  that  "  the  rule  of  taxa- 
tion shall  be  uniform."  Also,  that  "it  shall  be  the  duty  of  the 
legislature,  and  they  are  hereby  empowered,  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation  and  assessment,"  etc.  It  has  been 
doubted  if  special  assessments  on  a  basis  of  benefits  could,  be 
upheld  under  the  provision  first  quoted;  but  it  has  been  de- 

1  Austin  v.  Seattle,  2  Wash.  St.  667.  the    text,  as    requiring    taxpayers 

Similarly,  it  was  held  that  Rev.  Stat,  whose  property  is  not  benefited  to 

U.   S.,  §  1924,   declaring  that   "all  bear  the  cost  of  collecting  the  assess- 

taxes  shall  be  equal  and  uniform,  and  ments;    the  constitution  being   in- 

no  distinction  shall  be  made  in  the  tended   to   secure    uniformity   and 

assessment  between  different  kinds  equality  in  the  mode  and  rate  of  as- 

of  property,"  has  reference  to  gen-  sessment,  and    not  to  restrict   the 

eral  taxation  only,  not  to  special  as-  power  to  direct  the  expenditure  of 

sessments  for  local   municipal  im-  funds  collected  by  taxation:  State  v. 

provements,  and  is  not  violated  by  a  Mudgett,  21  "Wash.  99.    It  was  held 

city  charter  providing  that  assess-  in  Seattle  v.  Yesler,  1  Wash.  571,  that 

ments  for  local  improvements  shall  an  assessment  on  each  lot  fronting 

be  levied  on  real  estate  only:  Spo-  on  a  street  for  the  whole  cost  of  grad- 

kane  Falls  v.  Browne,  3  Wash.  84.    A  ing  the  street  in  front  of  that  partic- 

statute    requiring    the    legislative  ular  lot  conflicts  with  a  provision  of 

body  of  a  city  of  the  first  class  to  cer-  law  that  assessments  must  be  uniform 

tify  its  assessments  for  street  im-  and  in  accordance  with  the  value  of 

provements,  and  directing  him  to  the  property  taxed, 

collecli  them  without  providing  ad-  2  Hansen  v.  Hanmer,  IS  Wash.  315. 

„ditional  compensation  therefor,  does  3  Douglass  v.  Harrisville,  9  W.  Va. 

not  violate  the  provision  quoted  in  162. 
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•cided  that  they  may  be,  when  properly  authorized  under  the 
other.1 

These  are  the  cases  in  which  the  constitutional  objections 
have  been  most  distinctly  presented ;  but  many  other  cases  oc- 
cupy, with  more  or  less  fullness,  the  same  ground.  The  fact 
very  clearly  appears  that,  while  there  is  not  such  a  concurrence 
•of  judicial  opinion  as  would  be  desirable,  the  overwhelming 
weight  of  authority  is  in  favor  of  the  position  that  all  such, 
provisions  for  equality  and  uniformity  in  taxation,  and  for  tax- 
ation by  value,  have  no  application  to  these  special  assessments.2 
The  reasons  assigned  vary  in  different  cases,  but  they  are  nowhere 
set  forth  more  clearly  or  strongly  than  in  the  leading  case  in  ISTe  w 
York.  In  that  case,  speaking  of  provisions  made  by  the  people 
in  their  constitutions, it  is  said:  "They  have  hot  ordained  that 
taxation  shall  be  general,  so  as  to  embrace  all  persons  or  all 
taxable  persons  within  the  state,  or  within  any  district  or  ter- 
ritorial division  of  the  state;  nor  that  it  shall  or  shall  not  be 
numerically  equal,  as  in  the  case  of  a  capitation  tax;  nor  that 
it  must  be  in  the  ratio  of  the  value  of  each  man's  land,  or  of 
his  goods,  or  of  both  combined;  nor  that  a  tax  'must  be  co- 
extensive with  the  district,  or  upon  all  the  property  in  a  dis- 
trict which' has  the  character  of  and  is  known  to  the  law  as  a 
local  sovereignty.'  Nor  have  they  ordained  or  forbidden  that 
a  tax  shall  be  apportioned  according  to  the  benefit  which  each 
taxpayer  is  supposed  to  receive  from  the  object  on  which  the 
tax  is  expended.  In  all  these  particulars  the  power  of  taxation 
is  unrestrained. 

"  The  application  of  any  one  of  these  rules  or  principles  of 
apportionment  to  all  cases  would  be  manifestly  oppressive  and 
unjust.  Either  may  be  rightfully  and  wisely  applied  to  the 
particular  exigency  to  which  it  is  best  adapted. 

"Taxation  is  sometimes  regulated  by  one  of  these  principles, 
and  sometimes  by  another;  and  very  often  it  has  been  appor- 
tioned without  reference  to  the  locality  or  to  the  taxpayer's 

1  Weeks  v.  Milwaukee,  10  Wis.  242:  be  referred  to  general  taxation,  and 
Luinsden  v.  Cross,  10  Wis.  282;  Bond  that  they  do  not  exclude  the  laying 
v.  Kenosha,  17  Wis.  284.  Other  oases  of  special  assessments, 
.than  those  here  cited,  without  ex-  Birmingham  v.  Klein,  89  Ala.  461; 
pressly  so  declaring,  recognize  the  Reelfoot  Lake  Levee(  Disk  v.  Daw- 
general  doctrine  that  the  provisions  son,  97  Tenn.  151. 
ior  uniform  taxation  by  value  are  to 
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ability  to  contribute,  or  to  any  proportion  between  the  burden 
and  the  benefit.  The  excise  laws,  and  taxes  on  carriages  and 
watches,  are  among  the  many  examples  of  this  description  of 
taxation.  Some  taxes  affect  classes  of  inhabitants  only.  All 
duties  on  imported  goods  are  taxes  on  the  class  of  consumers. 
The  tax  on  one  imported  article  falls  on  a  large  class  of  con- 
sumers, while  the  tax  on  another  affects  comparatively  a  few 
individuals.  The  duty  on  one^article  consumed  by  one  class  of 
inhabitants  is  twenty  per  cent,  of  its  value,  while  on  another, 
consumed  by  a  different, class,  it  is  forty  per  cent..  The  duty  on 
one  foreign  commodity  is  laid  for  the  purposes  of  revenue 
mainly,  without  reference  to  the  ability  of  its  consumers  to 
pay ;  as  in  the  case  of  the  duty  op  salt.  The  duty  on  another 
is  laid  for  the  purpose  of  encouraging  domestic  manufactures 
of  the  same  article;  thus  compelling  the  consumer  to  pay  a. 
higher  price  to  one  man  than  he  could  otherwise  have  bought 
the  article  for  from  another.  These  discriminations  may  be  im- 
politic, and  in  some  cases  unjust;  but  if  the  power  of  taxation 
upon  importations  had  not  been  transferred  by  the  people  of  this 
state  to  the  federal  government,  there  could  have  been  no  pre- 
tense for  declaring  them  unconstitutional  in  state  legislation. 
"  A  property  tax  for  the  general  purposes  of  the  government 
either  of  the  state  at  large,  or  of  a  county,  city,  or  other  dis- 
trict, is  regarded  as  a  just  and  equitable  tax.  The  reason  is 
obvious.  It  apportions  the  burden  according  to  the  benefit 
more  nearly  than  any  other  inflexible  rale  of  general  taxation. 
A  rich  man  derives  more  benefit  from  taxation,  in  the  protec- 
tion and  improvement  of  his  property,  than  a  poor  man,  and 
ought  therefore  to  pay  more.  But  the  amount  of  each  man's 
benefit  in  general  taxation  cannot  be  ascertained  and  estimated 
with  any  degree  of  certainty,  and  for  that  reason  a  property 
tax  is  adopted  instead  of  an  estimate  of  benefits.  In  local  tax- 
ation, however,  for  special  purposes,  the  local  benefits  may,  in 
many  cases,,  be  seen,  traced,  and  estimated  to  a  reasonable  cer- 
tainty. At  least  this  has  been  supposed  and  assumed  to  be 
true  by  the  legislature,  whose  duty  it  is  to  prescribe  the  rules 
on  which  taxation  is  to  be  apportioned ;  and  whose  determina- 
tion of  this  matter,  being  within  the  scope  of  its  lawful  power, 
is  conclusive." x 

1  Buggies,  J.,  in  People  v.  Brooklyn,  4  N.  Y.  419,  427. 
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It  is  safe  to  assume,  as  the  result  of  the  cases,  that  the  consti- 
tutional provisions  refer  solely  to  state  taxation,  or  when  they 
go  further,  to  the  general  taxation  ror  state,1  county,  and  munici- 
pal purposes;  and  though  assessments  are  laid  under  the  tax- 
ing power,  and  are  in  a  certain  sense  taxes,  yet  that  they  are 
a  peculiar  class  of  taxes,  and  not  within  the  meaning  of  that 
term  as  it  is  asually  employed  in  our  constitutions  and  stat- 
utes.2   They  may  therefore  be  laid  on  property  specially  bene- 


1 A  charter  provision  for  taxing  to 
abutting  owners  the  cost  of  street 
paving  does  not  violate  a  constitu- 
tional provision  that  the  legislature 
shall  not  levy  taxes  except  to  defray 
expenses  of  government  That  pro- 
vision does  not  refer  to  any  action  by 
the  legislature  which  would  confer 
such  authority  upon  a  municipality: 
Storrie  v.  Houston  St  R  Co.,  92  Tex. 
129. 

1  On  this  point  see  Birmingham  v. 
Klein,  89  Ala.  461;  Holley  v.  Orange 
County,  106  Cal.  420;  Nichols  v. 
Bridgeport,  23  Conn.  189;  Augusta  v. 
Murphey,  79  Ga.  101 ;  Murphy  v.  Peo- 
ple, 120  111.  234;  Dempster  v.  Chicago, 
175  111.  278;  Gilson  v.  Board  of  Com'rs, 
128Ind.65;  Board  of  Com'rs  v.  Harrell, 
147  Ind.  500;  Fairfield  v.  Ratcliffe,  20 
Iowa  396;  Barnes  v.  Atchison,  2  Kan. 
454;  Lexington  v.  McQuillan's  Heirs, 
9  Dana  513;  Gosnell  v.  Louisville,  104 
Ky."201;  Delker  v.  Owensboro  (Ky.), 
61  S.  W.  Rep.  362;  Municipality  v. 
White,  9  La.  An.  446;  Cummings  v. 
Police  Jury,  9  La.  An.  503;  Richard- 
son v.  Morgan,  16  La.  An.  429;  Matter 
of  Opening  of  Streets,  20  La.  An. 
497;  Barber  Asphalt  Paving  Co.  v. 
Gogreve,  41  La.  An.  251;  Board  of 
Com'rs  v.  Mialegvich,  52  La.  An.  1292; 
Alexander  v.  Baltimore,  5  Gill  393, 
397;  Baltimore  v.  Cemetery  Co.,  7 
Md.  517;  Jones  v.  Boston,  104  Mass. 
461;  Woodbridge  v.  Detroit,  8  Mich. 
274;  Vasser  v.  George,  47  Miss.  713; 
St.  Joseph  v.  Anthony,  30  Mo.  537; 
St.  Joseph  v.  O'Donoghue,  31  Mo.  345; 
Adams  v.  Lindell,  72  Mo.  198;  Farrar 
v.  St.  Louis,  80  Mo.  379;  St.  Joseph  v. 
76 


Owen,  110  Mo.  445;  Clinton  v.  Henry 
Co.,  115  Mo.  557;  Lamar  W.  &  E.  L. 
Co.  v.  Lamar,  128  Mo.  188;  Kansas 
City  v.  Bacon,  147  Mo.  259;  State  v. 
Dean,  23  N.  J.  L  835;  State  v.  Jersey 
City,  24  N.  J.  L  662;  Matter  of  Mayor, 
etc.,  of  New  York,  11  Johns.  77; 
Sharp  v.  Speir,  4  Hill  76;  Livingston 
v.  New  York,  8  Wend.  85;  Matter  of 
Furman  St.,  17  Wend.  649;  Cain  v. 
Commissioners,  86  N.  C.  8;  Raleigh  v. 
Peace,  110 N.  C.  32;  Maloy  v.  Marietta, 
11  Ohio  St.  636;  Lima  v.  Cemetery 
Assoc,  42  Ohio  St.  128;  Raymond  v. 
Cleveland,  42  Ohio  St.  522;  Guthrie 
v.  Territory,  1  Okl.  188;  Northern 
Liberties  v.  St.  John's  Church,  13  Pa. 
St.  107:  Schenley  v.  Allegheny  City, 
25  Pa.  St.  128;  Wray  v.  Pittsburg,  46 
Pa.  St.  365;Hammettv.  Philadelphia, 

66  Pa.  St.  146;  Mt.  Pleasant  v.  Balti- 
more &  O.  R.  Co.,  138  Pa.  St.  365; 
Beaumont  v.  Wilkes  Barre,  142  Pa. 
St  198;  McMillan  v.  Tacoma  (Wash.), 

67  Pac.  Rep.  68;  Hale  v.  Kenosha,  29 
Wis.  599;  Heller  v.  Milwaukee,  96 
Wis.  134;  McCord  v.  Bell  (Wis.),  87 
N.  W.  Rep.  478.  It  was  held  in  State 
v.  Judges,  46  La.  An.  1292,  that  local 
assessments  for  building  and  main- 
taining levees,  though  levied  without 
refei-ence  to  the  rule  of  uniformity, 
or  to  the  limitations  applicable  to 
general,  taxation,  are  none  the  less 
"taxes"  within  the  purview  of  a 
constitutional  provision  giving  the 
supreme  court  appellate  jurisdiction 
in  cases  involving  "the  construction 
or  legality  of  any  toll,  impost,  or 
tax."  A  lessee's  covenant  to  pay  the 
water  tax  and  half  of  all  other  taxes 
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fited,  notwithstanding  such  constitutional  restrictions  as  have 
been  mentioned.1 

5.  The  methods  of  apportionment.  Sufficient,  perhaps, 
has  been  said  regarding  the  principles  on  which  special  assess- 
ments are  levied.2  The  methods  which  are  chosen  for  giving 
those  principles  effect  may  now  receive  brief  attention. 


levied  on  the  property  does  not  in- 
clude assessments  for  street  and  side- 
walk improvements:  De  Clereq  v. 
Barber  Asphalt  Paving  Co.,  167  111. 
215.  A  mining  lease  requiring  the 
lessee  to  pay  taxes,  duties,  and  im- 
posts on  coal  mined,  the  mining  im- 
provements, and  the  surface  and  coal 
land  itself,  does  not  require  him  to 
pay  municipal  assessments  for  paving 
a  street  or  constructing  a  sewer: 
Pettibone  v.  Smith,  150  Pa.  St.  118. 
Assessments  for  sewers  and  curbing 
are  not  taxes  within  the  meaning  of 
a  devise  requiring  the  life-tenant  to 
"  pay  all  necessary  taxes  on  the  prop- 
erty ":  Chambers  v.  Chambers,  20 
R.  I.  370.  So  the  word  "taxes,"  as 
used  in  a  devise  of  property  to  one's 
wife,  remainder  oser,  provided  she 
should  pay  all  taxes  assessed  against 
the  property  during  her  life-time, 
does  not  include  a  paving  assessment 
for  a  permanent  improvement: 
Chamberlin  v.  Gleason,  163  N.  Y  214 
In  an  agreement  to  convey  "a  good^ 
title  '  to  certain  land '  free  and  clear 
from  all  mortgage  encumbrances, 
taxes,  and  mechanics'  lieps,"  the 
word  "taxes"  includes  a  sewer  as- 
sessment: Williams  v.  Monk,  179 
Mass.  22.  An  agreement  to  pay  "all 
taxes  and  assessments,"  held  to  em- 
brace street  assessments:  Oswald  v. 
Gilbert,  11  Johns.  443;  Codrnan  v. 
Johnson,  104  Mass.  491.  One  who 
buys  land  subject  to  assessments 
which  by  his  deed  he  agrees  to  pay 
may  nevertheless  contest  them: 
State  v.  Jersey  City,  35  N.  J.  L. 
381. 


1  Reelfoot  Lake  Levee  Dist.  v.  Daw- 
son, 97  Tenn.  151. 

2  In  Alexander  v.  Baltimore,  5  Gill 
388,  the  general  principle  underlying 
these  assessments  is  justly  said  to  be 
the  same  as  that  on  which  highway 
taxes  are  laid.  In  Bridgeport  v.  New 
York  &  N.  H.  R.  Co.,  36  Conn.  255, 
262,  Butler,  J.,  in  considering  the 
question  whether  a  certain  act'  sub- 
jecting railroad  property  to  a  general 
tax,  and  exempting  it  from  all  other 
taxes,  would  exempt  it  from  special 
assessments,  makes  the  following  re- 
marks: "  If  is  doubtless  true  that 
such  an  assessment  of  benefits  is  an 
exercise -of  the  taxing  power,  and  in 
a  general  sense  a  tax.  It  was  so  re- 
garded by  this  court  in  Nichols  v. 
Bridgeport,  23  Conn.  207,  to  which 
we  have  been  referred.  But  it  is 
never  spoken  of  in  the  charters  of 
cities  and  boroughs,  or  in  the  general 
law,  or  in  popular  intercourse,  as  a 
tax.  And  although  this  strictly  in  a 
general  sense  is  a  tax,  it  is  one  of  a 
peculiar  nature.  It  is  a  local  assess- 
ment imposed  occasionally  as  re- 
quired upon  a  limited  class  of  per- 
sons interested  in  a  local  improve- 
ment, and  who  are  assumed  to  be 
benefited  by  the  improvement  to 
the  extent  of  the  assessment,  and  it 
is  imposed  and  collected  as  an  equiv- 
alent for  that  benefit  and  to  pay  for 
the  improvement.  It  has  conse- 
quently never  been  regarded  as  a 
tax,  or  termed  such  in  legislative 
proceedings,  in  our  public  or  private 
laws,  or  in  popular  intercourse.  In 
all  these  it  is  known  only  and  dis- 


OH.  XX.] 


TAXATION    BY    SPECIAL   ASSESSMENT. 


1203 


Although  complaint  is  often  made  that  special  assessment 
operates  oppressively  and  unjustly,  and  it  cannot  be  denied 
that  in  individual  cases  the  complaint  is  perfectly  just,  yet  on 
the  whole  it  has  a  decided  advantage  over  other  taxation  in 
the  fact  that  its  methods  are  so  flexible  and  so  easily  adapted 
to  the  special  equity  and  justice  of  the  several  classes  of  cases. 
This  is  shown  in  the  modes  of  apportionment  which  are  se- 
lected under  different  circumstances. 

1:  The  major  part  of  the '  cost  of  a  local  work  is  sometimes 
collected  by  general  tax,  while  a  smaller  portion  is  levied  upon 
the  estates  specially  benefited. 

2.  The  major  part  is  sometimes  assessed  on  estates  bene- 
fitedj  while  the  general  public,  is  taxed  a  smaller  portion  in 
consideration  of  a  smaller  participation  in  the  benefits.1 


tinotively  as  '  an  assessment  for  bene- 
fits,' and  it  cannot  safely  be  assumed 
that  the  legislature  had  such  assess- 
ment in  contemplation  when  they 
passed  the  act  of  1864."  A  statute 
directing  street  commissioners  to  de- 
termine annually  the  just  and  equi- 
table sewer  charges  to  be  paid  by  es- 
tates in  the  city,  and  to  take  into 
consideration  not  only  the  benefits 
received  by  the  estate,  but  also  "  such 
other  matters  as  they  shall  deem  just 
and  proper,''  is  unconstitutional  as 
authorizing  a  taking  of  property  to 
pay  a  charge  not  founded  on  a  special 
benefit  or  equivalent  received  by  the 
estate  or  its  owner:  Sears  v.  Street 
Com'rs,  173  Mass.  350.  '■  Property  can 
only  be  assessed  for  public  improve- 
ments on  the  principle  of  benefits  re- 
ceived by  the  property  from  the  con- 
struction of  the  work,  and  the  assess- 
ment should  never  exceed  the  benefit 
conferred;  and  it  is  essential  that  it 
shall  appear  from  the  proceedings 
themselves  that  such  was  the  prin- 
ciple on  which  the  assessment  was 
made."  There  must  be  some  finding 
that  the  benefits  will  equal  the 
amount  levied:  Crawford  v.  People, 
82  111.  577. 
1  See  Spencer  v.  Merchant,  135  U. 


S.  345;  Walston  v.  Nevin,  128  TJ.  S. 
578;  Lent  v.  Tillson,  140  U.  S.  316; 
Illinois  Central  R.  Co.  v.  Decatur,  147 
U.  S.  190;  Paulsen  v.  Portland,  149 
U.  S.  30;  Bauman  v.  Ross,  167  U.  S^ 
548;  Webster  v.  Fargo,  181  U.  S.  394; 
Wight  v.  Davidson,  181  U.  S.  371; 
People  v.  Sherman,  83  111.  165;  Bir- 
ket  v.  Peoria,  185  111.  369;  State  v. 
Brill,  58  Minn.  152.  A  statute  au- 
thorizing a  city  to  assess  against  the 
abutting  property  two-thirds  of  the 
expense  of  paving  a  street,  and  the 
whole  expense  of  constructing  a 
sewer,  #held  valid :  Parkersburg  v. 
Tavenner,  42  W.  Va.  486.  When 
commissioners  are  authorized  to  as- 
sess such  part  of  the  expense  upon 
a  qity,  and  such  part  locally  as  they 
shall  deem  just;  tbey  are  not  obliged 
to  assess  any  upon  the  city  unless 
they -deem  it  just  to  do  so:  People  v. 
Syracuse,  63  N.  Y.  291.  The  legisla- 
ture is  not  bound  to  apportion  a  lo- 
cal improvement  tax  upon  all  the 
taxable  property  in  a  city,  but  it 
may  place  the  burden  upon  the  own- 
ers of  lands  in  proportion  to  special 
benefits  received  beyond  the  general 
advantage,  and  the  benefits  may  be 
estimated  by  the  municipal  authori- 
ties in  the  first  instance  if  an  appeal 
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3.  The  whole  cost  in  other  cases  is  levied  on-  lands  in  the 
immediate  vicinity  of  the  work.1 

In  a  constitutional  point  of  view  any  of  these  methods  is  ad- 
missible, and  one  may  be  sometimes  just,  and  another  at  Other 
times.  In  other  cases  it  may  be  deemed  reasonable  to  make 
the  whole  cost  a  general  charge,  and  levy  no  special  assessment 
whatever.2    The  question  is  legislative,  and,  like  all  legislative 


to  a  jury  is  allowed  to  one  aggrieve* 
If  only  half  the  benefit  beyond  the 
general  advantage  to  all  the  real  es- 
tate in  the  city  is  assessed  to  the 
property  held  by  the  council  to  be 
specially  benefited,  and  the  rule  of 
apportionment  is"  uniform  within 
the  district  benefited,  the  assessment 
is  proportionable  and  reasonable 
within  the  constitutional  rule:  Holt 
v.  Somerville,  127  Mass.  408.  See 
Hayden  v.  Atlanta,  70  Ga.  817.  The 
apportionment  of  the  cost  of  con- 
struction of  a  great  public  sewer  on 
the  basis  of  the  value  of  the  real  and 
personal  property  benefited  by  the 
sewerage  system,  and  the  cost  of  op- 
eration on  the  basis  of  the  popula- 
tion of  the  area  benefited,  sustained; 
the  system  being  a  public  improve- 
ment for  the  general  benefit  of  the 
district  in  view  of  its  present  and 
future  needs:  In  re  Kingman,  170 
Mass.  111.  As  the  legislature^  cannot 
fix  an  arbitrary  percentage  of  the 
cost  of  a  public  improvement  to  be 
imposed  upon  a  local  assessment  dis- 
trict without  regard  to  the  benefits 
received,  an  act  requiring  at  least 
half  of  the  amount  awarded  as  com- 
pensation to  be  assessed  upon  the 
district  fixed  by  the  common  coun- 
cil, is  invalid:  Detroit  v.  Recorder's 
Court,  112  Mich.  588.  Assessments 
for  improvements  are  not  invali- 
dated by  the  city's  agreeing  to  as- 
sume assessments  if  the  owners 
affected  will  release  claims  for  dam- 
ages: Towne  v.  Newton  City  Coun- 
cil, 169  Mass.  240.  Under  the  legis-' 
lation  in  Illinois  prior  to  1897  the 


court  had  no  power  to  change  the 
distribution,  made  by  or  utnder 
the  provisions  of  the  ordinance,  of 
the  cost  of  the  improvement  be- 
tween the  public  and  the  property 
assessed:  Billings  v.  Chicago,  167  111. 
33.7,  and  oases  cited.  Where  an  or- 
dinance excepts  abutting  owners 
from  liability  for  graveling  so  much 
of  the  street  as  is  "occupied  by  the 
public  grounds  owned  by  the  city," 
the  city  was  held  to  "own"  land 
dedicated  for  park  purposes,  though 
it  might  not  have  the  fee-simple  title 
thereto:  Bennett  v.  Seibert,  10  Ind. 
App.  369. 

1  An  ordinance  imposing  the  whole 
cost  of  an  improvement  on  the  con- 
tiguous property  without  any  previ- 
ous inquiry  whether  there'  is  any 
property-that  would  be  benefited  to 
that  extent  is  not  void  where,  under 
the  statute,  the  council's  determina- 
tion in  such  ordinance  is  not  final 
but  is  subject  to  review  by  the  county 
court  which  can  make,  in  the  pro- 
ceedings for  the  confirmation  of  the 
assessment,  a  proper  distribution  be- 
tween the  city  and  the  property: 
Graham  v.  Chicago,  187  111.  400;  Mid- 
daUgh  v.  Chicago,  187  111.  230. 

2  As  to  the  diverse  methods,  see 
English  v.  Wilmington,  2  Marvel  63; 
Wallace  v.  Shelton,  14  La.  An.  498„ 
A  city  cannot  combine  general  taxa- 
tion, special  taxation,  and  special  as- 
sessment in  making  a  single  improve- 
ment: Kuehher  v.  Freeport,  143  111. 
92.  The  borrowing  of  money  by  the 
city  to  pay  land  damages  is  not  neces- 
sarily an  election  to  pay  for  improve- 
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questions,  may  be  decided  erroneously;  but  it  is  reasonable  to 
expect  that,  with  such  latitude  of  choice,  the  tax  will  be  more 
just  and  equal  than  it  would  be  were  the  legislature  required 
to  levy  it  by  one  inflexible  and  arbitrary  rule.' 

Assessment  by  benefits.  Even  after  it  has  been  determined  how 
the  cost  shall  be  borne,  as  between  the  public  and  the  estates 
benefited,  much  liberty  is  allowed  in  fixing  updn  the  basis  of 
apportionment  as  between  individuals.2  The  two  methods  be- 
tween which  a  choice  is  commonly  made  are: 

1.  An  assessment  made  by  assessors  or  commissioners,  ap- 
pointed for  the  purpose  under  legislative  authority,  and  who  are 
to  view  the  estates,  and  levy  the  expense  in  proportion  to  the 
benefits  which  in  their  opinion  the  estates  respectively  will  re- 
ceive from  the  work  proposed. 

2.  An  assessment  by  some  definite  standard  fixed  upon  by 
the  legislature  itself,  and  which  is  applied  to  estates  by  a  meas- 
urement of  length,  quantity,  or  value.3 

An  assessment  by  the  first  method  would  seem  to  be  most 
equal  and  just,  because  it  would  be  made  on  actual  examina- 
tion of  the  lands  assessed.  The  legislature,  in  such  cases,  makes 
the  rule,  and  the  proper  officers  give  effect  to  it  in  a  manner 

ments  by  a  public  tax  and  not  by  a  posed  on  the  property  proportion- 
local  assessment:  Heiser  v.  New  ately:  Crawford  v.  People,  82111.  577. 
York,  104  N.  Y.  68.  The  term  "special  As  to  necessity  for  proximate  equal- 
improvements"  in  a  city  ordinance  ity,  see  Preston  y.  Roberts,  12  Bush 
providing  for  the  same  does  not  of  570. 

itself  import  that  the  owners  of  abut-  2  The  rule  of  apportionment  among 

ting  property  shall  bear  the  expense  the  parcels  of  land  benefited  rests  in 

thereof:  Greenville  v.  Harvie  (Miss.),  the  discretion  of  the  legislature,  and 

31  South.  Rep.  425.  may  be  directed  to  be  m  proportion 

1  Parsons  v.  District  of  Columbia,  to  the    position,  the  frontage,  the 

170  IT.  S.  45,  55;  French  v.  Barber  area,  or  the  market   value    of  the 

Asphalt  Paving  Co.,  181  U.  S.  324.  lands,  or  in  proportion  to  the  benefits 

General  taxation  implies  a.  distribu-  as  estimated  by  commissioners:  Bau- 

tion  of  the  burden  upon  some  general  man  v.  Boss,  167  U.  S.  548,  and  cases 

rule  of  equality.  So  a  local  assessment,  there  cited.   AndseeGilson  v.  Board 

or  tax  for  a  local  benefit,  should  be  of  C'om'rs,   128  Ind.    65;    Board  of 

distributed  among  and  imposed  upon  Com'rs  v.  Harrell,  147  Ind.  500. 

all  equally,  standing  in  like  relation;"  3See  Mattingly  v.  District  of  Co- 

Sedfleld,  J.,  in  Allen  v.  Drew,  44  Vt.  lumbia,  97  U.  S.  687;  Gilson  v.  Board 

174,186.  The  question  is,  or  should  be,  of  Com'rs,   128  Ind.    65;    Board  of 

what  is  equal  under    the    circum-  Com'rs  v.  Harrell,  147  Ind.  500. 
stances.    The  benefits  must  be  im- 
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corresponding  to  the  ordinary  assessment  for  a  taxation  by 
values.  The  right  thus  to  assess  by  benefits  has  been  often 
affirmed,  and  can  no  longer  be  regarded  as  a  controverted 
question.1 

When  benefits  are  assessed  after  this  method,  the  district 
within  which  the  tax  shall  be  laid  may  be  determined  in  either 
of  two  modes : 

1.  The  legislative  authorjjy,  either  of  the  state,  or,  when 
properly  authorized,  of  the  municipality,  may  determine  over 


1  Ahern  v.  Board  of  Improvement, 
69  Ark.  68:  Burnett  v.  Sacramento, 
12  Cal.  76;  Emery  v.  Gas  Co.,  28  Cal. 
345;  Nichols  v.  Bridgeport,  23  Conn. 
189;  Cone  v.  Hartford,  28  Conn.  363; 
Chicago  v.  Larned,  34  111.  203;  Ot- 
tawa v.  Spencer,  40  111.  211;  Chicago 
v.  Baer,  41  111.  306;  Lafayette  v. 
Fowler,  34  Ind.  140;  Simpson  v. 
Kansas  City,  46  Kan.  438;  Bradley 
v.  McAtee,  7  Bush  667;  Howell  v. 
Bristol,  8  Bush  493;  Morrison  v.  Her- 
shire,  32  Iowa  271;  Alexander  v.  Bal- 
timore, 5  Gill  383;  Moale  v.  Balti- 
more, 5  Md.  314;  Baltimore  v.  Ceme- 
tery Co.,  7  Md.  517;  Howard  v.  The 
Church,  18  Md.  314;  Zion  Church  v. 
Baltimore,  71  Md.  524;  Wright  v. 
Boston,  9  Cush.  233;  Dorgan  v.  Bos- 
ton, 12  Allen  223;  Brewer  v.  Spring- 
field, 97  Mass.  1'52;  Jones  v.  Boston, 
104  Mass.  461;  Hoyt  v.  East  Saginaw, 
19  Mich.  39;  Steckert  v.  East  Sagi- 
naw, 22  Mich.  104;  Brevoort  v.  De- 
troit, 24  Mich.  322;  Garrett  v.  St. 
Louis,  25  Mo.  505;  St.  Joseph  v. 
O'Donoghue,.  31  Mo.  345;  St.  Louis 
v.  Clemens,  36  Mo.  467;  St.  Louis  v. 
Armstrong,  38  Mo.  29;  Unrig  v.  St. 
Louis,  44  Mo.  458;  State  v.  Newark, 
27  N.  J.  L.  155;  State  v.  Fuller,  34 
N.  J.  L.  227;  Livingston  v.  New  York, 
8  Wend.  86;  Matter  of  Twenty-sixth 
St.,  12  Wend.  203;  Owners  of 
Ground  v.  Albany,  15  Wend.  374; 
Matter  of  Fur'man  St.,  17  Wend.  649; 
Matter  of  De  Graw  St.,  18  Wend. 
568;  People  v.  Brooklyn,  4  N.  Y.  419; 
Eeid  v.  Toledo,  18  Ohio  161;  Scoville 


v.  Cleveland,  1  Ohio  St,  126;  Hill  v. 
Higdon,  5  Ohio  St.  243;  Marion  v. 
Epler,  5  Ohio  St.  250;  McMasters 
v.  Commonwealth,  3  Watts  292; 
Fenelon's  Petition,  7  ,Ta.  St.  173; 
Hancock  St.  Extension,  18  Pa.  St.  26; 
Schenley  v.  Commonwealth,  36  Pa. 
St.  29:  Commonwealth  v.  Woods,  44 
Pa.  St.  113;  Wray  v.  Pittsburgh,  46 
Pa.  St.  365;  Greensburg  v.  Young, 
53  Pa.  St.  280;  Allentown  v.  Henry, 
73  Pa.  St.  404;  Weber  v.  Eeinhard,  73 
Pa.  St.  373.  In  State  v.  Charleston, ' 
12  Rich.  702,  the  right  to  assess  by 
benefits  was  denied,  the  point  re- 
ceiving but  little  attention,  and  the 
cases  to  the  contrary  not  being  re- 
ferred to.  In  Bauman  v.  Ross,  167 
U.  S..  548,  certain  statutory  direc- 
tions were  held  reasonably  to  imply 
that  the  assessment  for  the  estab- 
lishment of  a  highway  should  be 
proportional  to  the  benefit,  and  not 
to  the  market  value  or  any  other 
test.  It  was  decided  in  Brady  v. 
Hayward,  114  Mich.  326,  that  a  stat- 
ute providing  for  the  apportionment 
of  the  expense  of  constructing  drains 
on  the  basis  of  the  per  cent,  of  ben- 
efits to  accrue  instead  of  in  dollars 
and  cents,  is  valid.  A  constitu- 
tional provision  authorizing  the  leg- 
islature to  confer  upon  municipal- 
ities "  power  to  make  local  improve- 
ments by  special  assessment  or 
special  taxation  of  property  bene- 
fited," limits  such  assessments  to  the 
property  specially  benefited,  and  to. 
the   amount   of   the   benefits   con- 
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what  territory  the  benefits  are  so  far  diffused  as  to  render  it 
proper  to  make  all  lands  contribute  to  the  cost;  or,  • 

2.  The  assessors  or  commissioners  who,  under  the  law,  are  to 
make  the  assessment,  may  have  tbe,whole  matter  submitted  to 
their  judgment,  to  assess  such  lands  as  in  their  opinion  are 
specially  benefited,  and  as  ought  therefore  to  contribute  to  the 
cost  of  the  work. 

When  the  first  method  is  adopted,  the  legislature  exercises 
directly  an  undoubted  and  necessary  power,  which  pertains  to 
it  in  all  matters  of  taxation ;  and  which  is  inseparable  from  the 
power  of  apportionment.  The  whole  subject  of  taxing  dis- 
tricts belongs  to  the  legislature ;  so  much  is  unquestionable.1 
The  authority  may  be  exercised  directly,  or,  in  the  case  of  local 
taxes,  it  may  be  left  to* local  boards  or  bodies; 2  but  in  the  lat- 


ferred:  Smith  v.  Omaha,  49  Neb.  883, 
and  cases  cited.  That  it  is  compe- 
tent to  assess  for  sewers  by  special 
benefits  is  unquestionable.  See  Hun  - 
gerford  v.  Hartford,  39  Conn.  279; 
Wolf  v.  Philadelphia,  105  Pa.  St.  25. 
iSee  ante,  ch.  VII.  "The  class  of 
lands  to  be  assessed  for  the  benefits 
from  a  public  improvement  such  as 
the  opening  of  a  highway  may  be  de- 
termined by  the  legislature  itself,  by 
defining  a  district  or  by  other  desig- 
nation, or  it  may  be  left  by  the  legis- 
lature to  the  determination  of  com- 
missioners, and  be  made  to  consist  of 
such  lands,  and  such  only,  as  the 
commissioners  shall  decide  to  be 
benefited:''  Bauman v. Ross,  167 U. S. 
548,  citing  Spencer  v.  Merchant,  125 
U.  S.  345 ;  Shoemaker  v.  United  States, 
147  U.  8.  282;  Fallbrook  Irrig.  Dist. 
v.  Bradley,  164  IT.  S.  112;  Ulman  v. 
Baltimore,  165  U.  S.  719.  And  see 
Walston  v.  Nevin,  128  U.  S.  578;  Sin- 
ton  v.  Ashbury,  41  CaL  5i(5;  Simpson 
v.  Kansas  City,  46  Kan.  438;  Kelly  v. 
Chadwick,  104  La.  719;  Spencer  v. 
Merchant,  100  N.  Y.  585.  A  statute 
providing  for  the  assessment  of  street 
improvements  "upon  the  property 
adjoining,  and  to  be  specially  bene- 
fited by  the  improvement,"  merely 


designates  the  property,  and  does  not 
mean  "provided  it  is  benefited  by 
the  improvement:"  United  States  v. 
Edmunds,  3  Mackey  142.  The  legis- 
lature may  create,  or  may  authorize 
a  municipality  to  create,  a  local  tax- 
ing district  for  improvement  pur- 
poses, which  shall  include  part  only 
of  the  property  within  the  munici- 
pality: Adams  v.  Shelby ville,  154 
Ind.  467. 

2  Piper's  Appeal,  32  Cal.  530;  Kelly 
v.  Chadwick,  104  La.  719.  Assessors 
and  not  common  council  held  author- 
ized to  fix  district  of  assessment  for 
river  dredging:  People  v.  Buffalo, 
147  N.  Y.  675.  Where  a  city  may 
construct  sewers  by  districts  or 
otherwise,  when  done  by  districts 
and  at  the  expense  of  the  property 
specially  benefited,  it  is  not  essential 
that  the  districts  shall  be  defined  by 
ordinance;  it  is  sufficient  if  the  rec- ' 
ord  of  the  tax-proceedings  clearly 
shows  the  property  specially  taxed 
for  the  improvement:  Atchison  v. 
Price,  45  Kan.  296.  Where  the  power 
to  pass  an  ordinance  for  the  con- 
struction of  a  sewer  is  given  by  stat- 
ute, it  is  not  necessary  that'  a  city 
should  establish  a  drainage  district 
for  the  sewer:  May  wood  Co.  v.  May- 
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ter  case  the  determination  will  be  by  a  body  possessing  for  the 
purpose  legislative  power,  and  whose  action  must  b»  as  con- 
clusive as  if  taken  by  the  legislature  itself.  It  has  been  re- 
peatedly decided  that  the  legislative  act  of  assigning  districts 
for  special  taxation  on  the  basis  of  benefits  cannot  be  attacked 
on  the  ground  of  error  in  judgment  regarding  the  special  ben- 
efits, and  defeated  by  satisfying  a  court  that  no  special  and 
peculiar  benefits  are  received.  If  the  legislation  has  fixed  the 
district,  and  laid  the  tax  for  the  reason  that,  in  the  opinion  of 
the  legislative  body,  such  district  is  peculiarly  benefited,  its  ac- 
tion must  in  general  be  deemed  conclusive.1    No  doubt  there 


wood,  140  111.  216.  See  White  v.  Har- 
ris, 103  Cal.  528. 

1  Shaw  v.  Dennis,  5  Gilm.  416;  Big- 
elow  v.  Chicago,  90  111.  49;  Preston  v. 
Rudd,  84  Ky.  150;  Kelly  v.  Chad  wick, 
104  La.  719;  Baltimore  v.  Hughes,  1 
Gill  &  J.  480,  493;  Powers  v.  Grand 
Rapids,  98  Mich.  393;  Brown  v.  Sag- 
inaw, 107  Mich.  643:  Macon  v.  Patty, 
!W  Miss.  378;  St.  Louis  v.  Oeters,  36  . 
Mo.  456;  Litchfield  v.  Vernon,  41 
"N.  Y.  123,  133;  People  v.  Lawrence, 
41  N.  Y.  140;  Spencer  v.  Merchant, 
100  N.  Y.  585;  Kelly  v.  Cleveland,  34 
Ohio  St.  468;  King  v.  Portland,  38  Or. 
402;  Philadelphia  v.  Field,  58  Pa.  St, 
320.  The  legislature  may  declare 
conclusively  that  only  property 
within  a  local  taxing  district  shall 
be  specially  assessed  on  account  of 
local  improvements  within  that  dis- 
trict: Adams  v.  Shelby ville,  154  Ind. 
467.  Council's  action  in  including 
r-roperty  in  an  improvement  district 
jet9  lonelusive  of  the  fact  that  it  is 
•  ao/joicing  the  locality  to  be  af- 
fected : v  Little  Rqck  v.  Katzenstein, 
52  Ark.  107  The  benefit  to  abutting 
lands  from  thr  construction  of  a  side- 
walk, and  the  necessity  and  reason- 
ableness ot  the  improvement,  are  for 
the  determination  of  the  legislature, 
and  will  not  be  inquired  into  except 
in  ccse  of  a  manifest  abuse  of  author- 
ity:  Spser  v.  Athens,  85  Ga.  49.  A 
sfcs-tute  providing  that  if  a  city  coun- 


cil believes  that  a  part  of  the  city 
in  the  vicinity  of  a  proposed  im- 
provement will  be  benefited  thereby, 
it  may  determine  that  the  whole  or 
any  just  proportion  of  the  compensa- 
tion awarded  shall  be  assessed  on  the 
owners  of  the  land  deemed  to  be  ben- 
efited, and  that  the  council  shall 
then,  by  resolution,  fix  the  district 
benefited  and  specify  the  amount  to 
be  assessed,  does  not  confer  an  arbi- 
trary power  upon  the  council,  and  is 
valid;  and  the  fact  that  the  council, 
by  resolution,  decided  the  improve- 
ment should  be  made,  clearly  shows 
it  believes  that  the  property  assessed 
is  benefited:  Beecher  v.  Detroit,  92 
Mich.  268.  A  city  council  held  to 
have  authority  to  decide  conclusively 
upon  the  district  for  a  local  improve- 
ment, and  whether  the  levy  will  ex- 
ceed the  benefits:  Rogers  v.  St.  Paul, 
22  Minn.  494.  The  boundaries  of  a 
district  specifically  described  in  the 
statute  to  be  taxed  for  a  local  im- 
provement cannot  be  enlarged  by 
construction :  Nehasane  Park  Assoc, 
v.  Lloyd,  167  N.  Y.  431.  The  designa- 
tion of  a  taxing  district  by  its  street 
frontage,- where  that  method  of  as- 
sessment is  to  be  followed,  is  a  suffi- 
cient compliance  with  a  charter  re- 
quirement that  the  council,  in  cases 
of  special  assessments,  "describe  or 
designate  the  lots  and  premises  or 
locality  to  be  assessed:  "  Kalamazoo 


OH.  XX.] 


TAXATION   BY   SPECIAL   ASSESSMENT. 


1209 


may  be  exceptions ;  and  one  of  these  would  be  a  case  in  which, 
under  pretense  of  apportionment,  a  work  of  general  benefit 
had  been  treated  as  a  work. of  merely  local  consequence,  and 
the  cost  imposed  on  some  local  community  in  disregard  of  the 
general  rules  which  control  legislation  in  matters  of  taxation.1 
Another  is  where,  under  pretense  of  apportionment,  a  basis 
has  been  fixed  upon  which  cannot  possibly,  as  regards  the  par- 
ticular work  to  be  constructed,  be  just;  as  where  a  statute 
assumed  to  confer  upon  a  city  the  authority  to  levy  sewer 
assessments '  upon  any  property  supposed  to  be  benefited  in 
proportion  to  area,  but  not  limiting  the  assessment  to  lots  along 
or  near  the  sewer,  or  to  lots  contiguous  to  each  other,  or  even 
to  such  as  received  direct  or  peculiar  benefits.2    Had  the  assess- 


v.  Francoise,  115  Mich.  554.  The 
common  council  has  power  to  recon- 
sider a  resolution  fixing  an  assess- 
ment district,  and  to  enlarge  the  dis- 
trict by  subsequent  action:  Trow- 
bridge v.  Detroit,  99  Mich.  443. .  A 
re-assessment  district  may  be  differ- 
ent from  what  it  was  at  the  time  of 
the  original  assessment:  Cline  v. 
Seattle,  13  Wash.  444. 

1  Baltimore  v.  Hughes,  1  Gill  &  J. 
480,  492,  per  Buchanan,  Ch.  J. ;  Iu  re 
Washington  Av.,  69  Pa.  St.  352.  A 
jury  empowered  to  assess  for  a  street 
cannot  arbitrarily  select  a  part  of  the 
street  for  the  purpose,  except,  per- 
haps, as  it  may  limit  it  to  abutters: 
State  v.  St.  Louis,  1  Mo.  503.  Where 
an  assessment  is  to  be  laid  "  upon  the 
lands  "  in  a  given  levee  district,  the 
fact  that  some  of  the  lands  are  to  be 
benefited  more  than  others  will  not 
warrant  the  entire  omission  from 
taxation  of  any  land  within  the  dis- 
trict: Levee  Dist.  v.  Huber,  57  C'al. 
.41.  Where  several  lateral  sewers 
already  constructed  are  intended  to 
discharge  into  a  main  sewer  pro- 
posed to  be  constructed  so  that  the 
latter  will  benefit  property  drained 
by  the  lateral  sewers,  the  cost  of  the 
main  sewer  may  be  assessed  in  pro- 
portion to  benefits  on  such  property 
as  well  as  on  that  drained  by  it  di- 


rectly; and  it  is  imposing  an  undue 
burden  on  the  latter  property  to  as- 
sess the  whole  cost  against  it:  J3tate 
v.  Union,  53  N.  J.  L.  67.  A  special 
assessment  for  the  purpose  of  im- 
proving a  boulevard  can  be  confined 
to  property  contiguous  to  the  boule- 
vard: West  Chicago  Park  Com'rs  v. 
Farber,  171  111.  146. 

2  Thomas  v.  Gain,  35  Mich.  155. 
Such  an  assessment,  it  was  said, 
could  under  no  circumstances  be 
just  "unless  limited  to  lands  directly' 
and  peculiarly  benefited.  But  this 
act  makes  no  provision  by  which 
parties  assessed  may  of  right  drain 
into  the  sewer,  so  as  to  be  enabled 
to  reap  the  benefits  they  ought  to 
derive  from  the  expenditure.  It 
makes  no  distinction  between  prop- 
erty actually  occupied,  or  capable  of 
being  occupied,  for  city  purposes, 
and  that  of  an  agricultural  nature, 
of  which  there  must  be  some  within 
the  city  limits,  upon  which  such  a 
burden  would  fall  with  great  se- 
verity and  injustice.  Nor  does  it- 
confine  the  assessment  to  lands  upon 
the  street  in  which  the  sewer  is  laid; 
and  in  the  assessment  before  us  lots 
on  a  paral  lei  street  are  assessed.  These 
lots,  it  is  to  be  assumed,  will  be  as- 
sessed again  if  a  sewer  is  constructed 
in  the  street  on  which  they  front,  and 
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merit  been  restricted  to  the  adjacent  lots,  there  might,  perhaps, 
have  been  no  difficulty  in  sustaining  it,  as  has  been  done  in 
some  cases.1  A  statute  authorizing  commissioners  to  assess  the 
cost  of  a  sewer  on  lands  benefited  thereby  in  such  proportion 
"  as  they  shall  deem  just  and  equitable  "  has  been  held  invalid 
as  failing  to  lay  down  any  definite  rule  of  apportionment.2 


there  is  nothing  in  the  act  or  in  the 
nature  of  things  to  prevent  a  lot  be- 
ing assessed  several  times  in  differ- 
ent districts,  as  often  as  a  sewer  is 
constructed  which,  in  the  opinion  of 
the  common  council,  is  productive 
of  benefit  to  the  neighborhood.  This 
might  not  be  unjust  if  each  assess- 
ment was  laid  upon  an  estimate  of 
actual  benefits;  but  when  it  is  levied 
by  an  arbitrary  standard  which  re- 
quires the  burden  to  be  laid  upon 
lands  far  from  the  sewer  and  only 
slightly  benefited,  equally  with  those 
fronting  upon  it  and  greatly  bene- 
fited, it  is  manifest  that  it  must  not 
only  work  injustice,  but  that  in 
some  cases  it  may  amount  to  actual 
confiscation.  It  is  not,  therefore,  le- 
gally possible  that  such  an  appor- 
tionment of  the  cost  of  sewers  can  be 
just  or  equal,  or  in  proportion  to  ben- 
efits."  See,  for  a  similar  case,  Ken- 
nedy v.  Troy,  14  Hun  308.  And  for 
a  like  principle,  Preston  v.  Roberts, 
12  Bush  570.  In  the  celebrated  case 
of  Norwood  v.  Baker,  172  U.  S.  269, 
the  action  of  a  municipality  in  con- 
demning land  for  a  street  through 
the  property  of  a  single  owner,  and 
then  assessing  on  his  abutting  prop- 
erty all  the  damages  awarded,  to- 
gether with  the  costs  and  expenses 
of  the  condemnation  proceedings, 
was  held  to  be  illegal.  In  Rolph  v. 
Fargo,  7  N.  D.  640.  the  court  says: 
!'It  is  admitted  .  .  .  that  the 
legislature  may  prescribe  the  rule 
for  the  apportionment  of  benefits, 
but  it  is  not  conceded  that  the  power 
in  this  regard  is  unlimited.  The  rule 
must,  at  least,  be  one  which  it  is  le- 
gally possible  may  be  just  and  equal 


as  between  the  parties  assessed.  If 
it  is  not  conceivable  that  the  rule 
prescribed  is  one  which  will  appor- 
tion the  burden  justly,  or  with  such 
proximate  justice  as  is  usually  ap- 
plicable in  tax  cases,  it  must  fall  to 
the  ground  like  any  other  arbitrary 
action  which  is  supported  by  no 
principle."  The  method  of  ascertain- 
ing the  area  of  benefit  of  a  local  im- 
provement which  results  in  arbitra- 
rily dividing  some  lots,  used  or  held 
as  one  plot  of  ground,  so  as  to  assess 
only  the  part  lying  within  the  area, 
is  illegal:  Aldridge  v.  Board,  51 
N.  J.  L.  170;  Coward  v.  North  Plain- 
field,  63  N.  J.  L.  61. 

1See  Grinnell  v.  Des  Moines,  57 
Iowa  144;  Gillette  v.  Denver,  21  Fed. 
Rep.  822.  Under  the  Iowa  statute 
an  assessment  for  a  street  improve- 
ment was  held  to  be  limited  to  lots 
actually  abutting  on  the  street  ac- 
cording to  the  platted  boundary 
lines:  Smith  v.  Des  Moines,  106  Iowa 
590. 

2  New  Brunswick  Rubber  Co.  v. 
Commissioners,  38  N.  J.  L.  190.  This 
was  followed  in  Barnes  v.  Dyer,  56 
Vt.  469,  where  a  sidewalk  assessment 
came  in  question.  The  common 
council  was  empowered  by  statute 
to  assess  upon  the  owners  of  abut- 
ting property  so  much  of  the  Ex- 
pense as  they  should  deem  just  and 
equitable.  Veazey,  J.,  said:  "The 
only  question  here  is  whether  the 
phrase,  'as  they  shall  deem  just  and 
equitable,'  is  sufficiently  certain  as  a 
standard  of  assessment.  If  it  could 
be  properly  construed  as  meaning 
only  what  was  just  and  equitable  in 
view  of  the  benefit  to  the  premises: 
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Tl^ie  legislative  authority  in  respect  to  assessment  districts 
is  sometimes  exercised  by  making  several  districts  for  a  single 
work.  This  indeed  is  often  done  in  the  case  of  street  improve- 
ments; it  being  equally  within  the  power  of  the  legislature  to 
prescribe  one  district  over  which  the  whole  cost  of  the  im- 
provement shall  be  spread,  or  to  make  separate  districts  for  the 
improvement  along  the  several  blocks.1  It  has  even  been  held 
that  the  improvement  of  several  streets  may  be  treated  as  one 
work  for  the  purposes  of  a  special  assessment,  and  the  whole 
cost  apportioned  by  uniform  rule  throughout  one  district,2  and 


fronting  on  the  improved  sidewalk, 
it  would  possibly  be  sufficient.  The 
exceptions  do  not  state  upon  what 
view  or  theory  the  assessment  in 
question  was  made.  If  said  clause 
is  fairly  liable  to  a  different  con- 
struction from  the  one  above  stated, 
then  it  furnishes  no  certain  legal 
standard  of  assessment.  Did  the 
court  or  common  council  determine 
the  amount  of  this  assessment  in 
view  of  the  benefit  to  the  abutting 
land,  or  of  its  value,  or  of  the  per- 
sonal convenience  to  the  defendant, 
or  of  the  ability  of  the  defendant  to 
pay,  or  of  all  of  these  combined? 
Who  can  say?  Why  might  they  not 
under  this  clause  assess  one  man  in 
one  view,  and  another  in  another 
view?  Just  and  equitable  in  respect 
to  what?  The  words  import  no  spe- 
cial limitation."  See,  also,  White- 
ford  v.  Probate  Judge,  53  Mich.  .130. 
iLightner  v.  "Peoria,  150  I1L  80; 
Brevoort  v.  Detroit,  24  Mich.  822; 
Scoville  v.  Cleveland,  1  Ohio  St.  126; 
Creighton  v.  Scott,  14  Ohio  St.  438; 
Schenley  v.  Commonwealth,  36  Pa. 
St.  29.  A  statute  may  make  each 
street  or  part  of  a  street  a  taxing 
district  for  the  improvement  thereof : 
Hilliard  v.  Asheville,  118  N.  C.  845. 
The  legislature  may  impose  upon  one 
district  a  part  of  the  cost  of  a  local 
.improvement,  and  the  rest  upon  an- 
other district:  Spencer  v.  Merchant, 
100  N.  Y.  585.  Where  the  rule  of  ap- 
portionment prescribed  by  the  legis- 


lature makes  the  whole  distance  on 
the  street  to  be  improved  the  taxing 
district,  an  assessment  made  upon 
each  block  separately  as  a  taxing 
district  is  void:  Simpson  v.  Kansas 
City,  46  Kan.  438.  Where  a  street  is 
of  different  widfhs,  it  may,  in  pro- 
ceeding to  improve  it,  be  divided  into 
as  rnany  sections  as  there  are  differ- 
ent widths,  and  the  property  on  each 
section  be  assessed  for  the  cost 
thereof:  Findley  v.  Frey,  51  Ohio  St. 
390.  Where  unconnected  sections  of 
a  street  were  opened  it  was  held  in 
New  York  that  such  sections  were 
separate  streets,  the  cost  of  each 
chargeable  on  the  property  bene- 
fited: In  re  167th  St.,  68  Hun  158,  22 
N.  Y.  Supp.  604.  Under  a  power  to 
improve  any  street  or  any  portion  of 
the  width  of  any  street,  a  street  may 
be  divided  into  sections,  and  one  im- 
proved with  a  double  and  the  other 
with  a  single  paved  track,  and  the 
lots  abutting  on  each  section  may 
be  assessed  separately  for  the  im- 
provement of  that  section:  Bacon  v. 
Savannah,  86  Ga.  301. 

2  See  ante,  p.  236.  Single  streets 
may  be  deemed  parts  of  one  improve- 
ment: Springfield  v.  Green,  120  111. 
269.  As  to  when  ordinances  will  be 
regarded  as  providing  for  but  a 
single  improvement,  see  Ibid. ;  Ligare 
v.  Chicago,  139  111.  46;  Kerfoot  v. 
Chicago,  195 I1L  229.  Filling,  grading, 
and  bridging  on  one  street,  and  the 
grading  of  other  streets  connected 
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this  may  perhaps  be  equally  competent  with  the  general  assess- 
ment throughout  a  city  of  the  cost  of  such  improvements.    In 


therewith,  may  be  considered  "one 
entire  improvement,"  for  which  a 
local  assessment  may  be  made:  State 
v.  District  Court,  33  Minn.  295.  In 
Arnold  v.  Cambridge,  106  Mass.  352, 
the  expense  of  constructing  side- 
walks on  'two  streets  was  levied  by 
one  assessment,  and  apportioned 
among  the  lots  abutting  on  the  two 
streets.  The  only  authority  under 
which  this  could  be  done  was  the 
statute  which  empowered  the  mayor 
and  aldermen,  whenever  they  should 
deem  it  expedient  to  construct  side- 
walks "  in  any  street,','  to  assess  the 
expense  on  the  abuttors  in  just  pro- 
portions. By  this  the  court  thought 
"  it  was  evidently  intended  by  the 
legislature  that  the  case  of  each 
street  should  be  considered  sepa- 
rately, and  with  a  view  to  its  own 
special  circumstances;"  arid  that, 
consequently,  "the  power  to  treat 
two  sidewalks  in  two  distinct  streets 
as  one  for  the  purposes  of  assessment 
[was]  not  given  by  the  statute." 
Compare  Hager  v.  Burlington,  42 
Iowa  661.  In  England  it  is  held  that 
separate  lines  of  sewers  ought  not  to 
be  included  in,  one  district,  when 
they  are  on  a  different  level,  and  no 
one  is  of  benefit  to  the  district  drained 
by  the  other:  Rex  v.  Tower  Hamlets, 
9  B.  &  C.  517.  For  a  very  peculiar 
case  in  which  the  case  of  Arnold  v. 
Cambridge  was  held  not  applicable, 
see  Cuming'v.  Grand  Rapids,  46  Mich. 
150.  An  assessment  for  a  sewer  is 
not  invalid  because  of  the  sewer's  be- 
ing constructed  along  more  than  one 
street,  if  the  improvement  is  a  unity: 
Grimmell  v.  Des  Moines,  57  Iowa  144; 
Kendig  v.  Knight,  60  Iowa  29.  A 
city  council  may  declare  an  entire 
sewer,  with  branches,  a  main  sewer, 
and  assess  as  for  a  single  sewer;  and, 
having  decided  as  to  the  necessity 


for  a  sewer  of  that  kind,  its  judg- 
ment, except  in  extreme  cases,  is 
final:  Oil  City  v.  Oil  City  Boiler 
Works,  152  Pa.  St.  348.  As  to  when 
two  sewers  may  be  provided  for  by 
one  assessment,  see  Matter  of  Ingra- 
ham,  64  N.  Y.  310.  It  is  not  com- 
petent ±o  assess  for  two. separate  and 
distinct  public  improvements  as  an 
entirety,  and  assess  the  cost  together, 
unless  the  statute  provides  therefor 
or  there  are  special  reasons  making 
it  proper:  Mayall  v.  St.  Paul,  30  Minn. 
294.  For  a  proper  case  see  Stoddard 
v.  Johnson,  75  Ind.  20.  The  fact  that 
a  sewer  constructed  in  one  district 
or  part  of  the  city  connects  with,  or 
is  an  extension  of,  another  already 
constructed,  does  not  make  the  terri- 
tory drained  by  both  a  single  and 
distinct  district;  nor  does  it  require 
that  all  the  property  within  that 
territory  shall  be  assessed  for  the 
sewer  last  constructed;  but  when  a 
sectidn  is  built  or  extension  made, 
only  the  territory  drained  and  spe- 
cially benefited  by  the  construction 
of  such  section  or  extension  can  be 
assessed  for  its  cost:  Atchison  v. 
Price,  45  Kan.  296.  Where  a  single 
ordinance  provides  for  the  paving  of 
three  streets  of  different  widths,  and 
the  commissioners  make  a  separate 
estimate  for  each  street  according  to 
its  width,  properties  abutting  on  the 
different  streets  should  not  be  as- 
sessed at  the  same  rate  per  front  foot, 
but  in  proportion  to  the  width  of  the 
respective  streets:  Haley  v.  Alton, 
152  111.  113.  Though  an  ordinance 
provides  for  the  improvement  of  two 
streets,  the  cost  of  improving  one 
cannot  be  assessed  upon  both:  Con- 
nersville  v.  Merrill,  14  Ind.  App.  303; 
Willard  v.  Albertson,  23  Ind.  App. 
162,  164. 
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the  margin  reference  is  made  to  certain  cases  which  have 
arisen  under  the  laws  of  the  different  states  with  reference  to 
assessment  districts.1 


1  Under  the  California  statute  pro- 
viding that  the  cost  of  grading  streets 
should  be  assessed  against  the  lots 
fronting  them,  the  total  cost  should 
hot  be  assessed  against  the  property 
fronting  on  one  side  of  the  street: 
San  Diego  Inv.  Co.  v.  Shaw,  129  Cal. 
273.  A  street  having  been  ordered 
to  be  paved  for  one  block  where  not 
already  so  paved,  the  assessment  was 
properly  made  on  those  lots  only  on 
which  the  work  done  abutted :  Mc- 
Donald v.  Caniff,  99  Cal.  886.  Under 
an  act  providing  that  assessments  for 
improving  a  street  should  be  levied 
on  the  property  "  adjoining."  it  was 
held  that  lots  could  not  be  said  to 
adjoin  an  avenue  which,  if  extended 
through  a  public  pquare  that  faced 
the  lots,  would  touch  at  one  corner 
only  the  block  in  which  the  lots 
were  situated:  Johnson  v.  District 
of  Columbia,  6  Mackey  21.  Under 
the  Illinois  statute  authorizing  city 
councils  "to  make  local  improve- 
ments by  special  assessment,  or  by 
special  taxation,  or  both,  of  contigu- 
ous property,  or  general  taxation  or 
otherwise,"  a  special  assessment  may 
be  levied  on  property  benefited  by  a 
proposed  local  improvement,  though 
such  property  is  not  contiguous  to 
the  improvement:  Guild  v.  Chicago, 
82  III  472;  Louisville  &  N.  E.  Co.  v. 
East  St.  Louis,  134  111.  656.  Where 
only  the  east  158  feet  of  a  forty-acre 
tract  is  benefited  by  a  local  improve- 
ment, the  benefit  may  be  assessed  on 
that  part  instead  of  on  the  entire 
tract:  Barber  v.  Chicago.  153  111.  37, 
distinguishing  Warren  v.  Chicago, 
118  111.  329,  and  Cram  v.  Chicago, 
139 I1L  265.  See  Ryan  v.  Sumner,  17 
Wash.  228.  Where  a  city  ordinance 
provides  that  the  cost  of  improving 
and  paving  certain  streets  shall  be 


assessed  on  the  abutting  lots,'  corner 
lots  whose  sides  are  bounded  on  a 
street  so  improved  are  assessable  as 
abutting  on  such  street:  Springfield 
v.  Green,  120  III.  269;  Wilbur  v. 
Springfield,  123  111.  393.  In  opening 
a  street  land  lying  contiguous  thereto 
but  at  one  end  of  it  is  subject  to 
special  assessment:  "Brooks  v.  Chi- 
cago, 168  111.  60.  Where  a  special 
tax  is  levied  for  improving  a  street 
the  municipality  cannot  be  assessed 
for  the  benefit  done  to  cross-streets, 
since  they  are  not  "contiguous" 
property:  Walters  v.  Lake,  129  III. 
23;  Holt  v.  East  St.  Louis,  150  111. 
530;  Cunningham  v.  Peoria,  157  III. 
499.  Non-abutting  property  cannot 
be  assessed  for  a  sewer  unless  there 
is  a  provision  for  draining  the  dis- 
trict in  which  it  is  located  into  the 
sewer,  or  the  property  owner  is  as- 
sured that  he  will  in  some  way  be 
entitled  to  the  benefits  of  the  sewer: 
Edwards  v.  Chicago,  140  111.  440; 
Title  Guaranty,  etc.  Co.  v.  Chicago, 
162  111.  505;  Gray  v.  Cicero,  177  111. 
459;  Mason  v.  Chicago,  178  111.  499; 
Bickerdike  v.  Chicago,  185  111.  280. 
In  Indiana  it  is  competent  to  pro- 
vide that  the  district  for  a  street  im- 
provement shall  include  the  land 
within  a  certain  distance  of  it, 
whether  fronting  on  the  street  or 
not:  Ray  v.  Jeffersonville,  90  Ind. 
567.  As  to  how  far  back  from  the 
Improved  street  the  assessment  in 
that  state  may  extend,  and  as  to  the 
primary  liability  of  the  lot  abutting 
on  such  street,  see  Frankfort  v.  State, 
128  Ind.  438;  Terre  Haute  v.  Mack,  139 
Ind.  99;  Woodruff  Place  v.  Raschig, 
147  Ind.  517.  If  the  statute  provides 
that  where  a  street  is  improved  one- 
half  of  the  cost  of  the  intersections 
of  an  alley  with  the  street  shall  be 
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"Where  the  legislature  prescribes  no  limits  to  the  taxing  dis- 
trict, but  authorizes  an  assessment  on  such  property  as  shall 
appear  to  be  benefited,  the  report  of  the  assessors  or  commis- 


apportiomed  on  the  lots  abutting  on 
the  "alley  to  the  line  of  the  first  street 
parallel  with  the  street  under  im- 
provement, which  is  intersected  by 
the  alley,  the  fact  that  there  is  an- 
other alley,  twenty  Jeet  wide,  whicft 
is  parallel  with  such  street,  does  not 
place  the  lot  out  of  the  assessment 
district:  Praigg  v.  Western  &  P. 
Supply  Co.,  143  Ind.  358.'  It  was 
held  in  an  Iowa,  case  that  where  pro- 
vision is  made  that  the  tax  shall  be 
assessed  on  the  land  "  fronting  on  the 
highway a'  to  be  improved,  this  means 
only  that  part  of  the  highway 
which  is  to  be  improved:  Kendig  v. 
Knight,  60  Iowa  29.  In  a  case 
where  that  part  of  the  lot  which 
abutted  on  the  improvement  was 
owned  by  one.  person,  while  the  rest 
of  the  lot  was  owned  by  another,  it 
was  decided  that  there  was  no  au- 
thority to  inquire  how  far  back  from 
the  street  the  rights  of  abutters  ex" 
tended:  Amery  v.  Keokuk,  72  Iowa 
701.  Under  a  charter  conferring  on  a 
city  power  to  pave  its  streets,  and  to 
require  of  owners  of  adjacent  lots 
to  pave  one-half  in  width  of  the  street 
contiguous  to  their  respective  lots, 
the  owners  of  lots  on  each  side  of  the 
street  are  required  to  pay  for  one- 
half  of  the  paving,  whether  the  pav- 
ing covers  a  part  only  or  the  full 
width  of  the  street,  and  whether  the 
paving  is  in  the  center  of  the  street 
or  on  one  side  only;  and  where  the- 
paving  is  on  one  side  only,  the  adja- 
cent owner  on  that  side  is  only  lia- 
ble for  one-half  of  the  expense: 
Muscatine  v.  Chicago,,  E.  I.  &  P.  R. 
Co.,  88  Iowa  291.  See,  to  the  same 
effect,  Indianapolis  &  U.  R.  Co.  v. 
Capitol  Paving,  etc.  Co.,  24  Ind.  App. 
114.  As  to  the  district  for  paving 
and  curbing  a  street  in  Kansas,  and 


as  to  what  constitutes  a  "block"  in 
that  state,  see  Blair  v.  Atchison,  40 
Kan.  353:  Olson  v.  Topeka,  42  Kan. 
709;  Parker  v.  Atchison,  48  Kan. 
574;  McGrew  v.  Kansas  City  (Kan.), 
67  Pac.  Rep.  438.  As  to  the  proper 
districts  for  improving  streets  or 
alleys  under  city  charters  in  Ken- 
tucky, see  Caldwell  v.  Rupert,  10 
Bush  179;  Craycraft  v.  Selvage,  10 
Bush  696;  Schmelz  v.  Giles,  12  Bush 
491;  Jbyes  v.  Seyburn  (Ky.),  13  S.  W. 
Rep.  361;  Stengel  v.  Preston,  89  Ky. 
616;  Cooper  >v.  Nevin,  90  Ky.  85; 
Boone  v.  Nevin  (Ky.),  23  S.  W.  Rep. 
512;  Washle  v.  Nehan,  97  Ky.  351: 
Dumesnil  v.  Shanks,  97  Ky.  354;  Mc- 
Henry  v.  Selvage,  99  Ky.  232;  Du- 
mesnil v.  Gleason,99  Ky.  652;  Sheaf er 
v.  Selvage  (Ky.),  41  S.  W.  Rep.  569: 
Louisville  v.  Selvage  (Ky),  51  S.  W. 
Rep.  447.  In  assessing  property  for 
the  construction  of  a  street,  the  city 
council  was  held  to  have  no  power, 
in  determining  the  depth  to  be  as- 
sessed, to  cross  another  principal 
street  and  lay  the  burden  on  prop- 
erty fronting  that  street:  Fidelity 
Trust,  etc.  Co.  v.  Voris's  Ex'rs  (Ky.),  61 
S.  W.  Rep.  474.  An  ordinance  for  the 
original  construction  of  a  street  may, 
in  designating  the  property  to  be  as- 
sessed, define  it  as  extending  on  each 
side  half  way  back  to  the  next  street, 
though  a  much  greater  depth  will 
thus  be  assessed  on  one  side  than  on 
the  other:  Sheaf  er  v.  Selvage  (Ky.), 
41  S.  W.  Rep.  569.  Under  the  Massa- 
chusetts statutes,  where  a  common 
sewer  is  intended  not  only  to  serve 
as  an  outlet  for  other  common  sew- 
ers, but  also  to  benefit  lands  abut- 
ting on  it,  no  part  of  the  cost  need 
be  assessed  on  the  owners  of  lands 
along  the  line  of  tributary  sewers: 
Ayer  v.  Somerville,  143  Mass.   585. 
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sioners  can  alone  determine  what  the  district  shall  be.     The 
subject  is  referred  to  them  as  a  matter  depending  on  judgment, ' 
after  actual  inspection;  but  as  they  only  pass  upon  the  ques- 


The  Michigan  statute  allows  lots  not 
abutting  on  a  street  under  improve- 
ment to  be  included  in  the  assess- 
ment district  if  they  are  benefited: 
Powers  v.  Grand  Rapids,  98  Mich. 
393;  Goodrich  v.  Detroit,  123  Mich. 
559.  Under  the  charter  provision  in 
St.  Louis,  limiting  the  power  to  as- 
sess "  adjoining  property  "  for  street 
improvements,  "calculating  a  depth 
to  such  property  of  150  feet,  to 
seventy-five  per  cent,  of  its  value,  a 
tract  of  land  bordering  on  the  im- 
proved street,  and  running  back 
from  it  to  a  depth  of  sixty  feet,  is 
assessable  when  used  by  the  owner 
as  an  entirety,  although  formed  of 
two  lots  only  one  of  which  abuts  on 
such  street:  Wolfort  v.  St.  Louis, 
115  Mo.  139.  In  establishing  an 
alley  which  continued  an  older  one 
that  extended  partly  through  a 
block,  all  the  owners  of  property 
abutting  on  the  entire  completed 
alley  in  that  block  were  held  liable 
to  assessment  for  benefits:  St.  Louis 
v.  Lane,  110  Mo.  254.  It  is  held  in 
Nebraska  that  to  pay  for  extending 
a  street  a  tax  may  be  levied  on  all 
the  specially  benefited  property 
which  abuts  on  the  street,  and  not 
•  merely  on  the  property  abutting  on 
or  adjacent  to  the  extended  part  of 
it:  McCormick  v.  Omaha,  37  Neb. 
829.  "  While  the  improvement  and 
paving  of  an  alley  is  a  special  bene- 
fit to  the  lots  abutting  thereon,  it 
does  not  follow  that  portions  of  lots 
somewhat  remote  from  the  alley  do 
not  also  receive  benefits  from  the 
improvement.  As  originally  laid  out, 
lots  extend  from  the  street  to  the 
alley,  and  necessarily  one-half  the 
cost  of  paving  the  alley  opposite  each 
lot  is  assessed  upon  the  lot.  If  the 
lot  is  subdivided,  the  cost  is  still  to 


be  borne  by  the  lot,  the  mode  of  ap- 
portionment to  be  based  upon  some 
rule  that  will  do  justice  to  the  sev- 
eral owners:  "  Lansing  v.  Lincoln, 
32  Neb.  457.  In  New  Jersey  it  is 
held  that  if,  in  the  judgment  of  the 
assessors,  the  special  benefits  of  a 
public  improvement  extend  at  all  to 
a  lot  of  land  which  a  reasonable 
owner  would  use  or  offer  for  sale 
only  as  an  entirety,  they  should  levy 
the  assessment  on  the  whole  lot,  and 
not  merely  on  such  part  of  the  lot  as 
lies  within  lines  previously  fixed  by 
them  as  the  limit  of  assessable  bene- 
fits: State  v.  Essex  Pub.  Road,  51 
N.  J.  L.  166.  Where  an  abutting 
owner  had  improved  at  his  own  ex- 
pense part  of  a  street,  which  was  ac- 
cepted by  the  town  authorities,  his 
property  abutting  on  such  part  was 
properly  excluded  from  the  assess- 
ment when  the  whole  length  of  the 
street  was  ordered  improved:  In  re 
East  Eighteenth  St.,  142  N.  Y.  645. 
Under  a  city  charter  providing  that 
the  commissioners  shall  assess  the 
damages  for  land  taken  on  the  land 
benefited  by  a  street's  extension,  the 
assessment  is  not  limited  to  the 
property  bounded  by  the  extended 
streets,  but  may  be  extended  to 
other  property  which  the  commis- 
sioners may  judge  will  be  benefited: 
In  re  Amsterdam,  55  Hun  270. 
Under  a  statute  providing  that  in 
Case  of  the  opening  .of  any  street, 
"  where  no  building  for  which  com- 
pensation can  lawfully  be  made  shall 
be  taken,  the  assessment  shall  not 
extend  beyond  the  center  line  of  the 
lot  adjacent  thereto,"  property  be- 
yond such  limit  is  only  assessable  for 
the  value  of  the  building  when  one 
is  taken :  In  re  Board  of  Street  Open- 
ing, 64  Hun  59,  18  N.  Y.  Supp.  727. 
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tion  of  fact,  the  district  is  to  be  considered  as  prescribed  by  the 
legislature,  when  the  principle  is  settled  which  is  to  determine 
it.1  And  when  once  prescribed  under  competent  legislative 
authority,  the  levy  must  embrace  all  the  property  within  the 
district  to  which  the  principle  of  the  assessment  is  applicable. 
To  omit  any  would  be  to  defeat  the  rule  of  apportionment,2  and 


Where  land  n°t  subdivided  into  lots 
is  benefited  by  a  street  in  front  of  it* 
it  is  fair  to  assess  the  front  land  to 
the  depth  of  contiguous  lots:  Par- 
melee  v.  Youngstown,  43  Ohio  St. 
162.  It  is  held  in  Pennsylvania  that 
property  which  does  not  abut  upon 
the  line  of  a  public  improvement  is 
not  subject  to  an  assessment  for 
benefits,  even  where  there  is  no  ap- 
proach to  or  exit  from  such  property 
except  by  the  use  of  said  improve- 
ment: In  re  Morewood  Av.,  159  Pa. 
St.  20;  In  re  Fifty-fourth  St.,  165  Pa. 
St.  8.  In  the  same  state  it  was  de- 
cided that  a  claim  of  lien  for  paving 
a  street  bounding  only  one  side  of  a 
square  is  properly  filed  where  the 
property  belongs  to  one  person  and 
is  used  as  an  entirety,  there  being 
no  division  lines  across  it:  Chester 
v.  Eyre,  181  Pa,  St.  642. 

1  See  Fallbrook  Irrig.  Dist.  v.  Brad- 
ley, 164  U.  S.  112;  Latham  v.  Wil- 
mette,  168  111.  153;  Powers  v.  Grand 
Eapids,  98  Mich.  393;  State  v.  New- 
ark, 48  N.  J.  L.  101,  49  N.  J.  L. 
239;  King  v.  Portland,  38  Or.  403. 
An  assessment  of  benefits  for  the 
Construction  of  a  way  may  be  erro- 
neous if  not  laid  upon  estates  liable 
thereto  by  reason  of  the  adoption  of 
a  mistaken  principle  of  law,  but  not 
by  reason  of  a  mistaken  finding  of 
fact  that  such  estates  were  not  spe- 
cially benefited:  Lincoln  v.  Street 
Com'rs,  176  Mass.  210.  As  to  dis- 
tricts depending  on  the  estimates  of 
commissioners,  see  Appeal  of  Powers, 
29  Mich.  504;  St.  Louis  v.  Excelsior 
Brewing  Co.,  96  Mo.  677;  Matter  of 
Ward,  52  N.  Y.  395;  In  re. Amster- 
dam, 126  N.   Y.   158;    Raymond  v. 


Cleveland,  42  Ohio  St.  522.  That 
commissioners  to  lay  out  a  benefit 
district  may,  after  ascertaining  such 
district,  change  it  at  any  time  before 
rendering  their  final  report,  see  St. 
Louis  v.  Brown,  155  Mo.  545.  In  State 
v.  Otis,  53  Minn.  318,  it  was  held  that 
a  notice  of  the  meeting  of  the  board 
of  public  works  of  a  city  for  the  pur- 
pose of  assessing  upon  property  bene- 
fited the  cost  of  a  public  improvement 
is  void  if  in  advance  of  any  hearing 
it  defines  a  limited  district  as  em- 
bracing the  property  upon  which  • 
the  assessment  is  to  be  made.  Where 
a  city  charter  provided  that  the  city 
council  shall  "determine  and  pre- 
scribe the  limits  within  which  pri- 
vate property  shall  be  deemed  ben- 
efited by  *"  street  improvements,  that 
a  jury  shall  assess  the  damages,  and 
that  after  deducting  therefrom  the 
amount  of  the  public  benefit  each 
lot  or  parcel  shall  be  "  assessed  with 
an  amount  bearing  the  same  ratio 
to  such  balance  as  the  benefit  to  each 
lot  or  parcel  bears  to  the  whole  ben- 
efit to  all  the  private  property  as- 
sessed," all  property  within  thelimits 
is  not  to  be  assessed,  but  only  those 
lots  which. the  jury  decides  have 
been  benefited:  Kansas  City  v.  Baird, 
98  Mo.  215. 

2  People  v.  Cole,  128  111.  158;  Inde- 
pendence v.  Gates,  110  Mo.  374; 
Thornton  v.  Clinton,  148  Mo.  648;  In 
re  Protestant  Episcopal  School,  75 
N.  Y.  324;  Ell  wood  v.  Rochester,  122 
N.  Y.  229;  Savage  v.  Buffalo,  131 
N.  Y.  568;  Masters  v.  Portland,  24 
Oreg.  161.  See  Matter  of  Churchill, 
82  N.  Y.  288.  Where  an  assessment 
for  the  expense  of  constructing  a 
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the  legislature  could  not  validate  the  assessment.1  Nor,  where 
an  assessment  has  been  levied  under  a  statute  requiring  the 
assessors  to  assess  all  the  lands  benefited,  can  the  legislature 
authorize  a  further  assessment  to  be  levied  against  other  lands 
of  the  same  owners,  so  long  as  the  original  assessment  remains 
valid  against  those  owners.2 

Assessment  by  the  foot  front.  In  many  instances  where 
streets  were  to  be  opened  or  improved,  sewers  constructed, 
water  pipes  laid,  or  other  improvements  entered  upon,  the  ben- 
efits of  which  might  be  expected  to  diffuse  themselves  along 
the  line  of  the  improvement  in  a  degree  bearing  some  propor- 
tion to  the  frontage,  the  legislature  has  deemed  it  right  and 
proper  to  take  the  line  of  frontage  as  the  most  practicable  and 
reasonable  measure  of  probable  benefits;  and,  making  that  the 


sewer,  made  upon  the  basis  that  the 
property  benefited  should  pay  one- 
half  of  such  expense,  was  declared 
invalid,  a  subsequent  assessment  on 
the  basis  of  the  benefited  property's 
payiDg  two-thirds  of  such  expense, 
and  exempting  those  who  had  fully 
paid  their  former  assessments,  is  un- 
equal and  invalid:  White  v.  Stevens, 
67  Mich.  33.  An  assessment  only  on 
property  "fronting,  abutting,  and 
adjacent  to  "  a  street  does  not  neces- 
sarily show  a  failure  to  assess  all  the 
land  benefited:  Hennesy  v.  Douglas 
County,  99  Wis.  129.  To  the  same 
effect,  Holdom  v.  Chicago,  169  111. 
109.  In  proceedings  to  assess  the 
benefits  of  a  park,  the  jury's  verdict 
omitting  property  from  the  assess- 
ment as  not  benefited  will  not  be 
disturbed:  Kansas  City  v.  Bacon,  157 
Mo.  450.  Commissioners  should  take 
into  consideration  all  benefited  prop- 
erty within  the  area  of  assessment; 
but  their  determination  will  not  be 
disturbed  for  an  omission  of  that 
duty  if  it  clearly  appears  that  the 
assessment  upon  the  objecting  par- 
ties could  not  have  been  varied  or 
diminished  had  the  duty  been  per- 
formed fully:  Davis  v.  Newark,  54 
N.  J.  L.  144.  A  city  may  lawfully 
77 


contract  to  pay  the  cost  of  paving  a 
street  in  front  of  a  lot  so  nearly 
valueless  as  to  render  an  assessment 
thereon  unavailing;  and  this  will 
not  affect  the  validity  of  assess- 
ments against  abutting  property  for 
other  parts  ©f  the  work:  Ottumwa, 
etc.  Co.  v.  Ainley,  109  Iowa  386.  It 
is  no  defense  to  an  assessment  for  a 
sewer  in  one  street  that  land  bene- 
fited by  a  sewer  in  another  street  is 
not  assessed,  when  the  two  sewers, 
though  built  at  the  same  time,  are 
separate  improvements.  Nor  is  it  a 
defense  that  lands  are  not  assessed 
from  which  a  private  drain  leads 
into  the  sewer,  if  the  connection  is 
only  under  revocable  license:  Fair- 
banks v.  Eitchburg,  132  Mass.  42. 
That  several  acres  of  land  not  in- 
cluded in  the  assessment  district 
were  subsequently  drained  into  the 
sewer  does  not  affect  the  rights  of 
persons  assessed  for  the  sewer's  con- 
struction: Heman  v.  Allen,  156  Mo. 
534. 

'People  v.  Lynch,  51  CaL  15; 
Brady  v.  King,  53  CaL  44;  People  v. 
McCune,  57  Cal.  153. 

2  State  v.  Essex  Pub.  Board,  51  N. 
J.  L.  166. 
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standard,  to  apportion  the  benefits  accordingly.  Such  a  meas- 
ure of  apportionment  seems  at  first  blush  to  be  perfectly  arbi- 
trary, and  likely  to  operate  in  some  cases  with  great  injustice; 
but  it  cannot  be  denied  that  in  the  case  of  some  improvements, 
frontage  is  a  very  reasonable  measure  of  benefits;  much  more 
just  than  value  could  be;  and  perhaps  approaching  equality 
as  nearly  as  any  estimate  of  benefits  made  by  the  judgment  of 
men.  However  this  may  be,  the  authorities  are  well  united 
in  the  conclusion  that  frontage  may  lawfully  be  made  the  basis 
of  apportionment.1    Occasional  hardships  must  inevitably  re- 


1  Parsons  v.  District  of  Columbia, 
170  U.  8.  45;  French  v.  Barber  As- 
phalt Paving  Co.,  181  U.  S.  324;  Tona- 
wanda  v.  Lyon,  181  U.  S.  389;  Cass 
Farm  Co.  v.  Detroit,  181  U.  S.  396; 
Detroit  v.  Parker,  181  U.  S.  399;  City 
Council  v.  Birdsong,  126  Ala.  632; 
Chambers  v.  Satterlee,  40  Cal.  497; 
Whiting  v.  Quackenbush,  54  Cal.  306; 
Whiting  v.  Townsend,  57  Cal.  515; 
Jennings  v.  Le  Breton,  80  Cal.  8;  Dig- 
gins  v.>.  Hartshorne,  108  Cal.  154; 
Harney  v.  Benson,  113  Cal.  314;  Had- 
ley  v.  Dague,  130  CaL  207;  Banaz  v. 
Smith,  133  Cal.  102;  San  Francisco 
Paving  Co.  v.  Bates,  134  Cal.  39; 
English  v.  Wilmington,  2  Marvel 
(Del.)  63;  Jones  v.  District  of  Colum- 
bia, 3  D.  C.  App.  26;  Bacon  v.  Sa- 
vannah, 86  Ga.  301;  Savannah  v. 
Weed,  96  Ga.  570;  White  v.  People, 
94  111.  604;  Wilbur  v.  Springfield,  123 
I1L  ,395;  Davis  v.  Litchfield,  145  111. 
313;  Chicago  &  N.  A  R.  Co.  v.  Joliet, 
153  111.  649;  Job  v.  Alton,  189  I1L  256; 
Palmer  v.  Stumpf,  29  Ind.  329;  Kirk- 
land  v.  Board  of  Pub.  Works,  142  Ind. 
123;  Adams  v.  Shelby ville,  154  Ind. 
467;  Allen  v.  Davenport,  107  Iowa  90; 
Hackworth  v,  Ottumwa,  114  Iowa 
.  467;  Barnes  v.  Atchison,  2  Kan.  455; 
Parker  v.  Challis,  9  Kan.  155;  Coving- 
ton v.  Boyle,  6  Bush  204;  Covington 
v.  Worthington,  88  Ky.  206;  Kelly  v. 
Chadwick,  104  La^  An.  719;  Williams 
v.  Detroit,  2  Mich.  560;  Motz  v.  De- 
troit, 18  Mich.  495;  Sheley  v.  Detroit, 
45  Mich.  431;  Kalamazoo  v.Francoise, 
115  Mich.  554;  Cass  Farm  Co.  v.  De- 


troit, 124  Mich.  433;  In  re  Norton,  61 
Minn.  542;  State  v.  Lewis  Co.,  72 
Minn.  87;  State  v.  District  Court, 
80  Minn.  393;  State  v.  Lewis  Co.,  82 
Minn.  390;  St.  Joseph  v.  Anthony, 
20  Mo.  537;  Fowler  v.  St.  Joseph,  37 
Mo.  228;  Neenah  v.  Smith,  50  Mo. 
525;  Heman  v.  Allen,  156  Mo.  534; 
Kansas  City  v.  Bacon,  157  Mo.  450; 
State  v.  Elizabeth,  30  N.  J.  L.  365,  31 
N.  J.  L.  547;  State  v.  Fuller,  34  N.  J. 
L.  227;  Raymond's  Estate  v.  Ruther- 
ford, 55  N.  J.  L.  441,  56  N.  J.  L  340; 
De  Witt  v.  Elizabeth,  56  N.  J.  L 125; 
Long  Branch  Police,  etc.  Com.  v. 
Dobbins,  61  N.  J.  L  659;  Dooling  v. 
Ocean  City  (N.  J.),  50  Atl.  Rep.  621; 
O'Reilley  v.  Kingston,  114  N.  Y.  439; 
Conde  v.  Schenectady,  164  N.  Y.  258; 
People  v.  Pitt,  169  N.  Y.  521;  Stebbins 
v.  Kay,  51  Hun  589,  4  N.  Y.  Supp.  566; 
Raleigh  v.  Peace,  110  N.  C.  32;  Hil- 
liard  v.  Asheville,  118  N.  C.  845;  Rolph 
v.  Fargo,  7  N.  D.  640;  Roberts  v.  First 
Nat.  Bank,  8  N.  D.  504;  Webster  v. 
Fargo,  9  N.  D.  208;  Ernst  v.  Kunkle, 
5  Ohio  St  520;  Upington  v.  Oviatt, 
24  Ohio  St.  232;  Wilder  v.  Cincinnati, 
26  Ohio  St.  284;  Wilson  v.  Salem,  24 
Or.  504;  Pennock  v.  Hoover,  5  Rawle 
291;  Spring  Garden  v.  Wistar,  18  Pa. 
St.  195;  McGonigle  v.  Alleghany  City, 
44  Pa.  St  118;  Magee  v.  Common- 
wealth, 46  Pa.  St  308;  Stroud  v. 
Philadelphia,  61  Pa.  St  255;  Beau- 
mont v.  Wilkes-Barre,  142  Pa.  St.  198; 
Hand  v.  Fellows,  148  Pa.  St  456; 
Scranton  v.  Bush,  160  Pa.  St  499;  Mc- 
Keesport  v.  Busch,  166  Pa.  St.  628; 
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suit  from  the  adoption  of  such  a  basis,  but  the  question  is  fairly 
debatable  whether  they  are  likely  to  be  more  serious  or  more 
frequent  than  those  which  are  to  be  anticipated  from  the  se- 
lection, of  some  other  rule;  and  this  question  must  be  deemed 


Scran  ton  v.  Koehler,  200  Pa.  St.  126; 
Harrisburg  v.  McPherran,  200  Pa,  St. 
343;  Cleveland  v.  Tripp,  13  R.  I.  50; 
Winona  &  St.  P.  R  Co.  v..Watertown, 
1  S.  D.  46;  Tripp  v.  Yankton,  10  S.  D. 
516;  Allen  v.  Drew,  44  Vt.  174;  Davis 
v.  Lynchburg,  84  Va.  861.  As  to  the 
reasonableness  and  justice  of  an  as- 
sessment by  the  foot  front,  compare 
the  remarks  of  Carpenter,  J.,  in  Clapp 
v.  Hartford,  35  Conn.  66;  Bead,  J.,  in 
Magee  v.  Commonwealth,  46  Pa.  St. 
358;  Crozier,  J.,  in  Hines  v.  Leaven- 
worth, 3  Kan.  186.  An  ordinance  is 
not  objectionable  as  giving  no  rules 
of  apportionment  of  the  assessment, 
where  its  terms  are  a  declaration 
that  the  improvement  shall  be  paid 
for  according  to  frontage:  Cramer  v. 
Charleston,  176  111.  507.  When  as- 
sessment deemed  to  be  on  foot-front 
plan  rather  than  in  proportion  to 
benefits  or  according  to  the  value  of 
property:  Cincinnati  v.  Batsche,  52 
Ohio  St.  324  When  on  such  plan  it 
can  be  laid  only  on  such  lots  as  abut 
upon  the  improvement:  Ibid.  It  was 
held  in  -  Scott  County  v.  Hinds,  50 
Minn.  204,  that  where  a  sidewalk  is 
built  in  front  of  a  part  only  of  a  city- 
lot  owned  by  one  person,  the  cost  of 
construction  is  a  proper  charge 
against  the  entire  tract.  But  see 
Ryan  v.  Sumner,  17  Wash.  228.  Where 
an  assessment  by  the  front  foot  cov- 
ers an  entire  lot,  it  will  not  be  held 
objectionable  because  of  the  fact 
that  a  part  of  the  lot,  if  assessed  by 
itself,  would  be  unjustly  assessed: 
Moale  v.  Baltimore,  61  Md.  224.  •  In 
assessing  the  cost  of  a  street  improve- 
ment on  abutting  property  by  the 
front  foot,  regard  must  be  had  as  to 
what  is  the  real  front  of  the  prop- 
erty; and  if  a  lot  abuts  lengthwise 


on  the  improvement,  but  fronts 
breadthwise  on  another  street,  and 
not  on  the  improvement,  the  lot 
should  be  regarded  as  fronting 
breadthwise  on  the  improvement, 
and  should  be  assessed  for  the  num- 
ber of  feet  on  the  improvement  that 
it  would  have  in  such  case,  and 
no  more:  Haviland  v.  Columbus,  50 
Ohio  St.  471.  Assessments  for  sewers 
by  frontage  have  been  sustained  in 
many  cases:  see  Keese  v.  Denver,  10 
Colo.  112;  English  v.  Wilmington,  2 
Marvel  (Del.)  63;  Payne  v.  South 
Springfield,  161  111.  285;  Rutherford 
v.  Hamilton,  97  Mo.  543.  Such  an 
assessment  was,  however,  in  Clapp 
v.  Hartford,  35  Conn.  66,  held  too 
unreasonable  to  be  sanctioned;  and 
one  was  held  invalid  in  State  v. 
Paterson,  48  N.  J.  L.  435.  In  Weed  v. 
Boston,  172  Mass.  28,  a  sewer  assess- 
ment according  to  frontage  was  held 
unreasonable  and  disproportionate 
where  the  sewer  was  laid  not  in  a 
street  or  way  but  in  a  strip  of  private 
land  taken  for  the  purpose,  so  that 
the  lots  varied  greatly  in  size  or 
depth  and  value  per  foot,  and  might 
be  inadequate  to  bear  the  burden  of 
the  assessment.  In  Dexter  v.  Boston, 
176  Mass.  247,  a  statute  making  the 
expense  of  constructing  a  sewer,  to 
an  amount  not  exceeding  four  dollars 
a  lineal  foot,  assessable  on  the  owners 
of' adjacent  lands  according  to  front- 
age, was  held  void,  since  such  assess- 
ment would  not  necessarily  be  pro- 
portioned to  the  benefits  received. 
,So, 'in  State  v.  Pillsbury,  82  Minn. 
359,  a  city  charter  providing  for  the 
assessment  upon  abutting  property, 
for  the  construction  of  a  sewer,  of  an 
arbitrary  sum,  long  before  adopted, 
per  lineal  foot  of  frontage,  was  held 
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settled  by  the  statute.1  The  principle  is  the  same  with  that 
which  supports  assessments  made  through  the  intervention  of 
assessors  or  commissioners.  The  benefits,  actually  or  presump- 
tively received,  support  the  tax.     Apportioning  the  cost  by 


to  be  arbitrary  and  unequal.  Rule 
for  assessing  a  tract  of  land  under  a 
city's  water-frontage  tax-law  where 
the  land  abuts  for  650  feet  on  one 
street,  and  for  2.000  feet  on  another^ 
determined:  State  v.  Lewis  Co.,  72 
Minn.  87.  An  assessment  according 
to  frontage  made  by  the  water  com- 
missioners against  property  not  using 
water  but  in  front  of  which  the  pipes 
are  laid  is  neither  a  local  assessment 
nor  a  specific  tax,  and  does  not  com- 
ply with  any  rule  of  uniformity,  and, 
therefore,  is  void:  Jones  v.  Water 
Com'rs,  34  Mich.  273.  And  in  Blades 
v.  Water  Com'rs,  123  Mich.  361,  a 
statutory  provision  for  the  assess- 
ment of  individual  lot-owners  for  the 
cost  of  laying  water-pipe  in  the  block 
wherein  their  lots  are  situated,  "in 
the  'proportion  ascertained  by  the 
ratio  which  the  narrowest  frontage 
of  said  lot  bears  to  the  entire  front- 
age on  both  sides  of  the  street  or 
alley  in  the  block,"  was  held  illegal, 
i  Kelly  v.  Chadwick,  104  La.  719. 
The  fact  that  the  lots  fronting  on  a 
street  differ  somewhat  in  depth  and 
value  does  not  of  itself  render  void 
for  inequality  assessments  against 
them  according  to  frontage,  for  the 
improvement  of  the  street:  Beau- 
mont v.  Wilkes-Barre,  142  Pa.  St. 
198;  Witman  v.  Reading,  169  Pa.  St. 
375.  Inequality  in  the  surface  of 
land  abutting  on  a  street  does  not 
warrant  any  departure  from  the 
front-foot  rule  in  assessments  for 
street  improvements,  when  the  rule 
is  expressly  enjoined  by  the  statute 
under  which  the  improvements  are 
made:  McKeesport  v.  Busch,  166  Pa. 
St.  628.  In  assessing  on  abutters  the 
cost  of  paving  a  street,  it  is  proper 
to  assess  in  proportion  to  frontage, 


although  the  buildings  upon  some 
lots  are  more  valuable  than  upon 
others:  O'Reilly  v.  Kingston,  39 
Hun  285.  In  applying  the  front-foot 
rule  it  was  held  to  be  "  no  defense 
against  the  claim  that  the  property 
is  but  a  narrow  strip  along  the 
street,  and  not  worth  the  amount  of 
the  assessment: "  Harrisburg  v.  Me- 
Cormick,  129  Pa.  St.  213.  See  Whit- 
ney v.  Quackenbush,  54  Cal.  406. 
In  Terry  v.  Hartford,  39  Conn.  286, 
the  opening  of  the  street  for  which  a 
special  assessment  was  made  left  a 
narrow  strip  of  land  on  each  side 
belonging  to  Terry;  so  narrow  as  to 
be  incapable  of  use,  except  in  con- 
nection with  the  adjacent  lands.  It 
was  nevertheless  assessed  heavily 
for  benefits.  The  case  showed  that 
both  this  and  the  adjacent  land 
would  be  largely  benefited  if  used 
together.  The  court  say,  "  when  we 
consider  that  here  island  that  would 
be  benefited  to  an  amount  of  more 
than  $3,600  by  the  laying  out  of  this 
street,  should  the  annexation"  be 
made,  and  the  land  adjoining  would  , 
likewise  be  benefited  to  a  large 
amount  under  the  like  circum- 
stances, and  that  no  benefit  would 
be  conferred  on  either  tract  so  long 
as  they  remain  the  property  of  dif- 
ferent proprietors,  is  it  reasonable  to 
suppose  that  there  can  be  any  se- 
rious obstacle  to  prevent  the  one 
owner  from  selling  and  the  other 
from  buying,  when  so  great  an  ad- 
vantage would  result  to  both  from 
such  sale  and  purchase?  A  consid- 
eration of  this  character,  no  doubt, 
had  its  proper  effect  in  the  deter- 
mination of  the  question  whether 
the  land  was  benefited  or  not,  and 
the  extent  of  that  benefit."  See  also 
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the  frontage  on  the  improvement  is  adopted  by  the  legislature 
as  constituting,  in  the  judgment  of  its  members,  an  apportion- 
ment in  proportion  to  benefits  as  nearly  as  is  reasonably  prac- 
ticable. This  we  understand  to  be,  substantially  the  view  taken 
by  the  authorities.1 


Terry  v.  Hartford,  39  Conn.  291.  On 
the  other  hand,  it  was  held  in  At- 
lanta v.  Hamlein,96  Ga.  381, and  in  At- 
lanta v.  Hanlein,  101  Ga.  697,  where 
the  land  was  a  narrow  strip  seven 
feet  in  width  at  one  end,  three  feet 
in  width  at  the  other,  and  extending 
407  feet  along  the  line  of  the  im- 
proved street,  the  cost,  estimated 
upon  the  front-foot  rule,  being  $721, 
and  the  highest  estimated  value  of 
the  property,  after  the  completion  of 
the  improvement,  being  $260,  that  the 
case  was  one  of  such  doubtful  ben- 
efit and  probable  spoliation  as  to 
justify  the  interference  of  a  court 
of  equity. 

i  See  State  v.  Fuller,  34  N.  J.  L.  227, 
232:  Schenley  v.  Commonwealth,  36 
Pa.  St.  29,  57;  Northern  Ind.  R.  Co.  v. 
Connelly,  10  Ohio  St.  159,  165.  The 
fact  that  the  benefits  from  a  street 
improvement  have  been  distributed 
along  the  line  of  the  improvement  in 
proportion  to  frontage  will  not  make 
the  assessment  void  even  if  required 
to  be  by  benefits,  where  that  method 
properly  apportions  the  benefits: 
State  v.'EasSaic,  37  N.  J.  L.  65;  Ray- 
mond'sEstate  v.  Rutherford  Borough, 
55  N.  J.  L.  441,  56  N,  J.  L.  340;  De 
Witt  v.  Elizabeth,  56  N.  J.  L.  125; 
Long  Branch  Police,  etc.  Com.  v. 
Dobbins,  61  N.  J.  L.  659;  Dooling  v. 
Ocean  City  (N.  J.),  50  Atl.  Rep.  621. 
Where  the  legislature  has  invested 
a  municipal  body  with  power  to  pro- 
vide by  ordinance  for  assessing  the 
cost  of  an  improvement  upon  the 
property  benefited,  if  such  body 
adopts  the  rule  of  frontage  as  the 
rule  of  apportionment,  the  courts 
.  cannot,  without  statutory  authority 
to  do  so,  interfere  with  the  deter- 


mination, unless  a  clear  case  of  abuse 
is  made  out:  Baltimore  v.  Johns 
Hopkins  Hospital,  56  Md.  1,  overrul- 
ing Baltimore  v.  Scharf,  54  Md.  499. 
It  is  no  objection  to  the  validity  of 
an  ordinance  authorizing  the  repav- 
ing  of  a  street  that  the  cost  is  appor- 
tioned by  the  front-foot  rule,  when 
all  parties  interested  have  had  ample 
opportunity  to  contest  the  adoption 
of  the  rule  before  the  passage  of  the 
ordinance:  Baltimore  v.  Stewart,  92 
Md.  535.  Under  a  statute  providing 
that  the  costs  of  an  improvement 
shall  be  assessed  on  all  property  in 
the  improvement  district  according 
to  the  number  of  feet  of  lands  and 
lots  fronting  thereon,  and  included 
in  the  district,  and  in  proportion  to 
benefits  derived,  the  assessment  must 
be  according  to  benefits,  at  the  same 
time  having  reference  to  frontage; 
and  it  may  be  found  that  all  the 
property  is  equally  benefited  in  pro- 
portion to  its  frontage:  New  What- 
com v.  Bellingham  Bay  Imp.  Co.,  16 
Wash.  131.  The  collection  of  an  as- 
sessment on  the  frontage  basis  for 
the  improvement  of  a  street  will  not 
be  enjoined  for  the  failure  of  the  or- 
dinance to  show  affirmatively  that 
the  question  of  benefits  was  consid- 
ered: Schroder  v.  Overman,  61  Ohio 
St.  1.  A  street  improvement  act 
cannot  be  held  unconstitutional  so 
as  to  invalidate  an  assessment  there- 
under, as  making  an  assessment  by 
the  front-foot  rule  without  reference 
to  benefits,  unless  there  is .  proof 
showing  the  assessment  to  be  unjust: 
Hadley  v.  Dague,  130  Cal.  207.  A 
finding  that  the  board  of  public 
works  made  an  assessment  for  paving 
according  to  benefits  held  conclusive 


1222 


TAXATION   BY    SPECIAL   ASSESSMENT. 


[CH.  XX. 


The  frontage  rule,  it  has  frequently  been  held,  cannot  be 
made  to  apply  to  rural  lands; 1  it  is,  however,  applicable  to  an 
urban  corner  lot  according  to  the  frontage  of  such  lot  upon  the 
improvement,  irrespective  of  the  fact  that  the  lot  has  a  front 
upon  another  street  which  meets  the  improved  one  at  a  right 
angle.2    Where  the  front-foot  method  is  adopted,  property 


against  an  objection  that  the  assess- 
ment was  made  arbitrarily  on  the* 
foot-front  rule:  State  v.  District 
Court,  80  Minn.  293.  Assessments  on 
each  lot  of  half  the  cost  of  that  part 
of  an  elevated  road-way  ranging 
from  ten  to  fifteen  feet  in  height  in 
front  thereof  were  held  to  be  prac- 
tically uniform  and  hence  valid: 
King  v.  Portland,  38  Or.  402.  It  was 
held  in  McKee  v.  Pendleton,  154  Ind. 
652,  that  town  trustees  in  making  an 
assessment  for  street  improvements 
cannot  assess  each  front  foot  of 
abutting  property  equally,  without 
considering  the  benefits  to  each  lot. 
Recent  Indiana  statutes  for  the  im- 
provement of  streets  make  frontage 
the  prima  facie  rule  for  assessment, 
but  it  is  held  that  they  do  not  ex- 
clude the  right  to  have  the  assess- 
ment made  according  to  the  special 
benefits,  and,  therefore,  are  valid: 
Adams  v.  Shelbyville,  154  Ind.  467; 
Indianapolis  v.  Holt,  155  Ind.  223; 
Taylor  v.  Crawfordsville,  155  Ind. 
403;  Schaefer  v.  Werling,  156  Ind. 
704;  Martin  v.  Wills,  157  Ind.  153; 
Leeds  v.  De  Frees,  157  Ind.  392; 
Shank  v.  Smith.  157  Ind.  401;  Hibben 
v.  Smith  (Ind.),  62  N.  E.  Rep.  447; 
Wray  v.  Fay  (Ind.),  62  N.  E.  Rep.  1004 
As  to  statutory  correction  of  errors 
in  an  assessment  by  frontage,  see 
Griswold  v.  Pelton,  34  Ohio  St.  482. 

1  The  frontage  rule,  as  applied  to 
rural  lands,  is  "unequal,  unjust,  and 
unconstitutional:  and  in  thus  saying 
we  but  repeat  what  has  been  said 
over  and  over  again  in  a  long  series 
of  cases  commencing  with  the.  Wash- 
ington Avenue  Case,  69  Pa*  St.  352, 
and  ending  with  Craig  v.  City  of 


Philadelphia,  89  Pa.  St.  268."  Gor- 
don, J.,  Philadelphia  v.  Rule,  93  Pa, 
St.  15.  See  Seely  v.  Pittsburg,  82  Pa, 
St.  360;  Scranton  v.  Pennsylvania 
Coal  Co.,  105  Pa.  St.  445;  Scranton  v, 
Bush,  160  Pa.  St.  499.  A  statute  au- 
thorizing the  improvement  of  town- 
ship roads  and  streets  held  unconsti- 
tutional in  so  far  as  it  provided  for 
assessing  the  cost  according  to  the 
foot-front  rule  and  not  according  to 
exceptional  benefits:  New  York  & 
G.  L.  R.  Co.  v.  Township  Committee, 
55  N.  J.  L.  463.  See  Graham  v.  Con- 
ger, 85  Ky.  582.  Whether  the  land 
is  rural  or  urban  property  at  the  date 
of  the  assessment,  not  at  the  date  of 
the  passage  of  the  ordinance,  gov- 
erns its  liability  to  the  foot-front 
rule:  Keith  v.  Philadelphia,  136  Pa, 
St.  575.  Owners  of  rural  property 
who  protest  against  an  ordinance 
providing  for  paving  a  street  passage 
through  it  at  their  expense  for  other 
reasons  than  because  it  is  rural  prop- 
erty will  be  estopped  from  setting 
up  that  defense  in  an  action  to  col- 
lect the  assessment:  Pepper  v.  Phila- 
delphia, 114  Pa.  St.  96.  The  question 
whether  property  charged  in  a  spe- 
cial assessment  is  urban  and  subject 
to  the  foot- front  rule,  or  rural,  is  one 
of  fact  for  the  jury:  McKeesport  v. 
Soles,  165  Pa.  St.  628. 

2  Moberly  v.  Hogan,  131  Mo.  19.  A 
corner  lot 'may  be  assessed  for  the 
improvement  of  each  street,  though 
the  improvements  are  of  the  same 
character,  and  are  made  at  the  same 
time:  Allen  v.  Krenning,  23  Mo.  561. 
The  higher  assessment  of  corner  lots 
to  meet  the  expense  of  street  im- 
provements, than  of  inside  lots,  is 
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not  abutting  on  the  improvement  is  not  subject  to  assess- 
ment.1 

In  some  instances  a  somewhat  different  method  has  been 
adopted  for  levying  the  cost  of  local  works.     Instead  of  estab- 


valid:  Nevin  v.  Roach,  86  Ky.  492. 
A  corner  lot  may  be  charged  with 
the  cost  of  improving  the  intersec- 
tion of  the  two  streets:  Wolf  v.  Keo- 
kuk, 48  Iowa  129.  See  Sands  v. 
Richmond,  31  Grat.  571.  Where  the 
owners  of  abutting  lots  are  vested 
with  the  fee  titles  of  streets  to  their 
center,  the  owners  of  corner  lots  are 
liable  for  the  cost  of  paving  the  area 
in  front  of  intersecting  street:  Sche- 
nectady v.  Trustees  of  Union  Col- 
lege, 66  Hun  179.  A  requirement 
that  abutting  lot-owners  shall  pay 
for  street  improvements  is  not  nec- 
essarily oppressive  and  unlawful  be- 
cause it  bears  more  heavily  on  own- 
ers of  corner  lots  than  on  others: 
Springfield  v.  Green,  120  111.  269. 

1  Cincinnati  v.  Batsche,  52  Ohio 
St.  324;  Cincinnati  v.  Anderson,  52 
Ohio  St.  600.  See  Serine  v.  Erzgraber, 
102  Cal.  234.  "Bounding  or  abut- 
ting" on  a  street  will  include  the 
soil  of  a  private  road  opening  into 
the  street:  Pound  v.  Plumstead 
Board  of  Works,  Law  Rep.  7  Q.  B.  183. 
Where  a  strip  of  ground  from  one 
side  of  a  street  is  appropriated  for 
the  purpose  of  widening  such  street, 
the  lots  and  lands  fronting  on  the 
opposite  side  of  the  street  at  the 
part  widened  will  be  deemed  to  abut 
on  the  improvement,  though  the 
street  intervenes  between  the  abut- 
ting lots  and  lands  and  the  strip  ap- 
propriated: Cincinnati  v.  Basche, 
supra.  Where  a  strip  of  land  ninety- 
one  feet  in.  width  was  dedicated  for 
a  street,  and  the  municipal  authori- 
ties improved  a  street  thereon  of  the 
width  of  ninety  feet,  leaving  one 
foot  on  one  side  thereof  unused,  ex- 
cept in  sloping  the  embankments 
and  excavation's,  the  owners  of  prop- 


erty abutting  on  such  foot  of  land 
became  liable  to  be  assessed  as  own- 
ers of  property  abutting  on  the  im- 
provement: Richards  v.  Cincinnati, 
31  Ohio  St.  506.  See  Ottumwa,  etc. 
Co.  v.  Ainley,  109  Iowa  386.  So, 
where  a  sidewalk  intervened  be- 
tween the  street  improvement  and 
the  lots  bounding  on  the  sidewalk, 
6uch  lots  were  subject,  as  "  contigu- 
ous "  to  the  proposed  improvement, 
to  special  taxation  to  defray  the  ex- 
pense of  the  latter:  Chicago,  B.  & 
Q.  R.  Co.  v.  Quincy,  136  111.  563.  See 
Allman  v.  District  of  Columbia,  3  D. 
C.  App.  8.  Where  an  ordinance  pro- 
vides that  the  cost  of  improving  and 
paving  city  streets  shall  be  assessed 
on  abutting  lots,  corner  lots,  the 
sides  of  which  are  bounded  on  a 
street  so  improved,  are  liable  as 
abutting  on  such  street:  Springfield 
v.  Green,  120  111.  269;  Wilbur  v. 
Springfield,  123  111.  395..  Property 
adjoining  or  bordering  on  a  street 
is,  in  law,  abutting  property,  and 
liable  to  be  assessed  for  street  im- 
provements without  regard  to  its 
frontage  on  another  street:  Meyer  v. 
Covington,  103  Ky.  545.  "Adjoin- 
ing "  means  touching  or  contiguous, 
as  distinguished  from  lying  near  or 
adjacent:  Matter  of  Ward,  52  N.  Y. 
395,  citing  Rex  v.  Hodge,  1  M.  &  W. 
371;  Peverelly  v.  People,  3  Park.  C. 
R.  59;  Holmes  v.  Carley,  31  N.  Y.  289. 
See  Johnson  v.  District  of  Columbia, 
6  Mackey  21.  The  expression  "front 
foot"  is  synonymous  with  abutting 
foot:  Moberly  v.  Hogan,  131  Mo.  19. 
In  determining,  for  the  purpose  of  a 
special  assessment,  which  property 
fronts  upon  a  sidewalk,  practical 
frontage  is  not  the  test,  but  the  offi- 
cials must  be  guided  by  the  plats 


1224  TAXATION   BY    SPECIAL   ASSESSMENT.  [Off.  XX. 

lishing  a  taxing  district,  and  apportioning  the  cost  throughout 
it  bj  some  standard  of  benefit,  actual  or*  presumptive,  the  case 
of  each  individual  lot  fronting  on  the  improvement  has  been 
taken  by  itself,  and  that  lot  has  been  assessed  with  the  cost  of 
the  improvement  along  its  front;  or  perhaps  with  one-half  the 
cost,  leaving  the  opposite  lot  to  be  assessed  for  the  other  half. 
If  such  a  regulation  constitutes  the  apportionment  of  a  tax,  it 
must  be  supported  when  progerly  ordered  by  or  under  the 
authority  of  the  legislature.  But  it  has  been  denied,  on  what 
seem  the  most  conclusive  grounds,  that  this  is  permissible.  It 
is  not  legitimate  taxation  because  it  is  lacking  in  one  of  its 
indispensable  elements.  It  considers  each  lot  by  itself,  com- 
pelling each  to  bear  the  burden  of  the  improvement  in  front 
of  it,  without  reference  to  any  contribution  to  b&made  to  the 
improvement  by  any  other  property,  and  it  is  consequently 
without  any  apportionment.  From  accidental  circumstances, 
the  major  part  of  the  cost  of  an  important  public  work  may 
be  expended  in  front  of  a  single  lot ;  those  circumstances  not 
at  all  contributing  to  make  the  improvement  more  valuable  to 
the  lot  thus  specially  burdened,  perhaps  even  having  the  oppo- 
site consequence.  But  whatever  might  be  the  result  in  par- 
ticular cases,  the  fatal  vice  in  the  system  is  that  it  provides  for 
no  taxing  districts  whatever.  It  is  as  arbitrary  in  principle, 
and  would  sometimes  be  as  unequal  in  operation,  as  a  regulation 
that  the  town  from  which  a  state  officer  chanced  to  be  chosen 
should  pay  his  salary,  or  that  that  locality  in  which  the  stand- 
ing army,  or  any  portion  of  it,  should  be  stationed  for  the  time 
being  should  be  charged  with  its  support.  If  one  is  legitimate 
taxation  the  other  would  be.  In  sidewalk  cases  a  regulation 
of  the  kind  has  been  held  admissible,  but  it  has  been  justified 
as  a  regulation  of  police,  and  is  not  supported  on  the  taxing 
power  exclusively.1    As  has  been  well  said,  to  compel  individ- 

and  records:  Scott  County  v.  Hinds,  Philadelphia  v.  Eastwick,  35  Pa.  St. 

50  Minn.  204  "  Frontage  "  of  lot,  how  75.     "  In  front "  of  a  lot  construed  to 

determined,  with  reference  to  assess-  embrace,  in  case  of  a  corner  lot,  not 

merit:    Sandrock    v.   Columbus,    51  only  the  front,  commonly  so  called, 

Ohio  St  317.    As  to  "frontage"  in  but' the  line  of  the  lot  on  the  side 

case  of  corner  lots,  see   Toledo  v.  street  also:  Des  Moines  v.  Dorr,  31 

Sheill,  53  Ohio  St.  447.    A  lot  is  not  Iowa  89;    Morrison  v.  Hershire,  32 

"fronting"  on  a  street  when  it  is  Iowa  271. 

separated  from  it  by  a  narrow  strip:  1  See  ante,  pp.  1128, 1129. 
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uals  to  contribute  money  or  property  to  the  use  of  the  public, 
without  reference  to  any  common  ratio,  and  without  requiring 
the  sum  paid  by  one  piece  or  kind  of  property,  or  by  one  per- 
son, to  bear  any  relation  whatever  to  that  paid  by  another,  is 
to  lay  a  forced  contribution,  not  a  tax,  within  the  sense  of  those 
terms  as  applied  to  the  exercise  of  powers  by  any  enlightened 
or  responsible  government.1 

Although,  as  has  been  stated,  an  assessment  by  frontage  is 
really  based  upon  the  idea  that  the  estates  taxed  receive  a 
benefit  in  proportion  to  frontage,  yet  when  the  legislature  have 
made  benefits  the  rule  of  assessment;,  and  provided  for  assessors 
or  commissioners  to  ascertain  and  apportion  them,  it  is  not 
arbitrarily  to  be  assumed  that  the  benefits  to  any  particular  lot 
are  in  fact  in  proportion  to  its  front  on  the  improvement.  In 
such  cases  the  assessors  or  commissioners  have  a  duty  to  per- 
form, on  inspection  and  examination  of  the  several  estates ;  and 
a  report  by  them  that  they  have  assessed  the  expense  by  the 
foot  front,  without  saying  that  they  find  the  benefits  in  that 


1  Ohristiancy,  J.,  in  Woodbridge  v. 
Detroit,  8  Mich.  274,  301.  The  case 
of  Lexington  v.  McQuillan's  Heirs,  9 
Dana  513,  is  a  decision  that  the  im- 
provement of  a  street  cannot  be  com- 
pelled on  any  such  basis.  To  the 
same  *point  is  Motz  v.  Detroit,  18 
Mich.  495.  And  see  St.  Louis  v. 
Clemens,  49  Mo.  552;  Neenan  v. 
Smith,  50  Mo.  525,  531.  The  case  of 
Warren  v.  Henley,  31  Iowa  38,  is 
contra.  Weeks  v.  Milwaukee,  10 
Wis.  258,  which  also  seems  to  be 
contra,  appears  to  be  based  upon  a 
practice  in  that  state  before  the  con- 
stitution was  adopted.  In  the  sub- 
sequent case  of  State  v.  Portage,  12 
Wis.  562,  it  was  held,  under  a  charter 
which  permitted  the  expense  of  an 
improvement  on  the  abutting  lots, 
in  proportion  to  the  front  or  size  of 
such  lots  respectively,  an  ordinance 
directing  that  each  lot  should  be 
charged  with  the  cost  of  the  im- 
provement in  front  of  it  was  void. 
"This,"  says  Paine,  J.,  speaking  of 
the  provision  of  the  charter,  "it  is 


obvious,  is  an  entirely  different  prin- 
ciple of  assessment  from  that  which 
charges  each  lot  with  the  entire  ex- 
pense of  the  improvement  in  front  of 
it,  and  serves  to  avoid  much  of  the 
inequality  and  injustice  of  the  latter 
system."  See,  also,  Meggett  v.  Eau 
Claire,  81  Wis.  326.  In  Barber 
Asphalt  Paving  Co.  v.  Watt,  51  La. 
An.  1345,  and  Moody  &  Co.  v.  Chad- 
wick,  52  La.  An.  1888.  an  owner  was 
held  liable  only  for  his  proportion, 
according  to  his  frontage,  of  the  total 
cost  of  paving  a  street,  and  not  for 
the  cost  according  to  his  frontage  of 
the  paving  along  the  front  of  the 
square  in  which  his  lots  were  sit- 
uated. It  was  held  in  Barker  v. 
Southern  Const.  Co.  (Ky),  47  S.  W. 
Rep.  608,  that  where  the  cost  of  mak- 
ing sidewalks  in  some  blocks  is  twice 
as  much  per  yard  as  that  of  making 
sidewalks  in  front  of  other  blocks,  it 
is  improper  to  assess  the  cost  of  the 
sidewalks  at  an  average  price  per 
yard  for  the  whole  length  of  the 
street. 
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proportion,  does  not  affirmatively  show  a  performance  of  their 
duty.1 

Apportionment  by  the  acre,  as  a  basis  for  an  assessment,  has 
frequently  been  adopted  in  levee  cases.  A  statute  in  Missis- 
sippi may  be  taken  as  an  illustration.  It  provided  for  a  levee 
tax,  prescribed  the  district  of  assessment,  and  directed  the  tax 
to  be  laid  by  the  acre,  according  to  an  arbitrary  standard  of 
value* fixed  by  the  act,  as  follows:  Unimproved  lands  in  a  part 
of  the  district,  $5  per  acre;  in  the  remainder  of  the  district, 
$3  per  acre ;  improved  lands  in  a  part  of  the  district.  $20  per 
acre,  and  in  the  remainder,  $30  per  acre.  The  act  was  sus 
tained,2  as  was  also  a  similar  statute  in  Missouri.3    Street  im- 


1  See  Warren  v.  Gran  (J  Haven,  30 
Mich.  24;  State  v.  Hudson,  27  N.  J. 
L.  214,  29  N.  J.  L.  104,  115;  State  v. 
Bergen,  29  N.  J.  L.  266;  O'Eeilley  v. 
Kingston,  114  N.  Y.  439;  Elma  v. 
Carney,  9  Wash.  466;  Hayes  v.  Doug- 
las County,  92  Wis.  429;  Karsten  v. 
Milwaukee,  106  Wis.  200.  Where  the 
commissioners  have  specified  in  the 
assessment  roll  the  special  benefits 
accruing  to  each  lot,  the  assessment 
is  not  vitiated  by  the  commissioners' 
giving  the  frontage  of  the  lots  on  the 
street,  or  by  their  assessing  against 
each  lot  the  exact  cost  of  the  s  :iver 
in  front  of  the  same:  Springfield  v. 
Sale,  127  111.  359.  See  Walker  v. 
Aurora,  140  111.  402.  Where  the  char- 
ter provides  for  assessments  on  the 
real  estate  benefited,  an  ordinance 
cannot  fix  a  uniform  assessment  per 
foot  front:  "Violett's  Heirs  v.  Alex- 
andria, 92  Va.  561. 

2  O'Reilly  v.  Holt,  4- Woods  645; 
Daily  v.  Swope,  47  Miss.  367.  See  the 
previous  cases  of  Smith  v.  Aberdeen, 
25  Miss.  458;  Williams  v.  Cammack, 
27  Miss.  209;  Alcorn  v.  Hamer,  38 
Miss.  652. 

3  Egyptian  Levee  Co.  v.  Hardin,  27 
Mo.  495.  See,  also,  the  Louisiana  and 
Arkansas  cases:  Crowley  v.  Copley, 
2  La.  An.  329;  Yeatman  v.  Crandall, 
11  La.  An  220;  Wallace  v.  Shelton, 


14  La.  An.  498;  Bishop  v.  Marks,  15 
La.  An.  147;  Richardson  v.  Morgan, 
16  La.  An.  429;  McGehee  v.  Mathis, 
21  Ark.  40.  In  Wallace  v.  Shelton, 
supra,  the  levee  tax  was  a  specific 
tax  by  the  acre.  Merrick,  Ch.  J., 
says:  "The  legislature  has  estab- 
lished, at  different  periods,  different 
principles  in  regard  to  the  assess- 
ments made  for  the  levee  district  for 
these  parishes,  viz. :  1st.  That  it  was 
right,  equal,  and  just  to  levy  an 
ad  valorem  assessment  upon  the 
lands  alone;  that  the  property  receiv- 
ing the  advantage  should  bear  the 
burden.  2d.  That,  in  order  to  pro- 
tect the  people  from  inundation,  it 
was  just  and  equal  that  they  should 
pay  an  ad  valorem  assessment  upon 
all  of  their  taxable  property  in  the 
levee  district.  3d.  That  it  costs'  (as 
in  the  Draining  Case)  as  much  to 
protect  one  acre  of  land  from  inunda- 
tion as  it  does  another;  that  every 
acre  of  land  in  the  district  of  land 
subject  to  overflow  will  be  benefited 
to  a  much  greater  amount  than  the 
assessment,  and  that,  therefore,  it  is 
just  and  equal  that  every  acre  should 
pay  into  the  hands  of  the  agents, 
charged  with  protecting  it  the  same 
sum  as  every  other  acre;  and  now, 
by  a  statute,  since  this  litigation 
arose,  and  fourthly,  that  the  second 
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provements  in  towns  are  sometimes  made  at  the  cost  of  abutting 
lots  in  proportion  to  their  area,  in  the  belief  that  this  is  an 
equally  reasonable  and  just  standard  of  apportionment  with 
any  other.1 

Assessment  Try  value  of  lots.  This  has  sometimes  been  or- 
dered in  levee  cases,  and  also  in  the  case  of  street  improve- 
ments.2 In  the  latter  case,  the  buildings  erected  upon  the 
lands  are  sometimes  excluded  from  the  valuation,  and  very 
justly  so,  as  the  improvements,  while  increasing  largely  the 
market  value  of  land  as  such,  do  not  usually  increase  percepti- 
bly the  value  of  the  buildings  erected  upon  it.8 


and  third  principles  ought  to  be  com- 
bined, and  that  the  land  ought  to  be 
subject  to  a  specific  tax,  and  all  other 
property  to  an  ad  valorem  tax.  It  is 
easy  to  perceive,  by  examination, 
that  none  of  these  theories  can  at- 
tain absolute  equality,  or  bring  about 
exact  justice  among  the  different  in- 
dividuals composing  a  community 
subject  to  assessment.  The  first  and 
second  theories  operated  harshly 
upon  those  persons  who  occupied 
high  tracts  of  land,  and  had  already 
protected  themselves  by  sufficient 
levees  at  their  own  expense;  and 
there  may  be  cases  of  individual 
hardships  under  the  third  and  fourth 
theories  of  legislation.  Bat  it  is  not 
pretended  but  that  the  plaintiff  is 
benefited  to  the  full  amount  of  his 
assessment.  The  money  he  pays  to 
the  agents  appointed  to  protect  his 
property  is  restored  to  him  in  the  in- 
creased value  of  his  lands,  and  their 
security  from  overflow.  The  argu- 
ment that  Tie  may  not  wish  to  sell  or 
cultivate  his  lands,  and  that  he  may 
prefer  that  the  soil  be  raised  by  the 
overflow  each  year,  cannot  be  ad- 
mitted. Salus  populi  suprema  lex. 
The  obstinacy  of  a  proprietor  in  one 
case,  or  the  wishes  of  the  capitalist 
who  holds  by  a  speculation1  in  an- 
other, cannot  be  permitted  to  stand 
in  the  way  of  the  safety  of  a  whole 


community.  Courts  of  justice  can- 
not look  to  these  wishes  of  parties, 
but  must  judge  of  their  liability  to 
assessment  and  taxation  by  refer- 
ence to  their  property.  The  argu- 
ment which  would  relieve  them  from 
the  assessment  in  this  case  would 
relieve  them  from  taxation  in  every 
other." 

JSee  Gillette  v.  Denver,  21  Fed. 
Rep.  822;  Keese  v.  Denver,  10  Colo. 
112;  Clapp  v.  Hartford,  35  Conn.  66; 
Swain  v.  Fulmer,  135  Ind.  8:  Hines 
v.  Leavenworth,  3  Kan.  186;  Johnson 
v.  Duer,  115  Mo.  366;  Heman  v.  Allen, 
156  Mo.  534 

2  A  statute  may  provide  for  an  as- 
sessment by  value  of  the  land  bene- 
fited by  irrigation,  instead  of  an  as- 
sessment in  proportion  to  actual 
benefits  conferred  by  the  improve- 
ment, to  pay  for  the  cost  of  con- 
structing the  works:  Fallbrook  Irrig. 
Dist.  v.  Bradley,  164  U.  S.  112. 

3  See  Monticello  v.  Banks',  48  Ark. 
251;  Mason  v.  Spencer,  35  Kan.  512 
Newman  v.  Emporia,  41  Kan.  583 
Downer  v.  Boston,  7  Cush.  277 
Brewer  v.  Springfield,  97  Masa  152 
Hoffield  v.  Buffalo,  130  N.  Y.  387 
Snow  v.  Fitchburg,  136  Mass.  183 
Creighton  v.  Scott,  14  Ohio  St.  438 
Northwestern,  etc.  Bank  v  Spokane, 
18  Wash.  456.  The  levee  tax  sus- 
tained '  in  Williams  v.  Cammack,  27 
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Property  subject  to  assessment.  It  has  been  shown,  in  an- 
other place,  that  while  these  local  assessments  are  laid  under  a 
taxing  power,  they  are  not  taxes  in  the  ordinary  understand-' 
ing  of  that  term,  and  that,  consequently,  the  usual  exemptions 
from  taxation  will  not  preclude  the  property  exempted  being 
subjected  to  them.1    But  this  statement  can  only  be  applicable 


Miss.  209,  was  laid  under  an  act  which 
provided  for  a  uniform  tax  of  not  ex- 
ceeding ten  cents  per  acre  on  all 
lands  lying  on,  or  within  ten  miles 
of,  the  river,  within  a  specified 
county,  and  of  five  cents  per  acre  on 
lands  lying  ten  miles  or  more  from 
the  river.  The  court  says  that  the 
act  rests  upon  the  same  basis  with 
all  other' taxation.  In  some  oases 
the  assessments  have  been  laid  on 
the  value  of  lots  as  assessed  for 
ordinary  taxes:  see  People  v.  Whyler, 
41  Cal.  351;  Lock  wood  v.  St.  Louis, 
24  Mo.  20.  As  to  apportionment  of 
valuation,  see  Bdehme  v.  Monroe, 
106  Mich.  401.  A  special  tax  not  ex- 
ceeding twenty-five  per  cent  of  the 
assessed  value  of  .the  lot,  calculating 
a  depth  to  such  lot  of  150  feet,  means 
that  only  a  depth  of  150  feet  shall  be 
considered  in  determining  its  as- 
sessed value,  and  not  that  a  lot  of 
less  than  that  depth  shall  bear  a 
smaller  tax  than  one  of  greater 
depth:  Stifel  v.  Brown,  24  Mo.  App. 
102.  In  Howell  v.  Tacoma,  3  Wash. 
St.  711,  it  was  held  that  a  charter 
provision  that  the  cost  of  street  im- 
provements should  be  assessed  upon 
the  lots  and  parcels  of  land  having  a 
frontage  upon  the  improved  street, 
ratable  according  to  the  valuation  of 
each,  allowed  assessments  only  in 
such  parts  of  the  city  as  had  been 
platted  into  lots  and  parcels  extend- 
ing back  a  uniform  distance  from 
the  street.  It  was  decided  in  Walker 
v.  Ann  Arbor,  118  Mich.  251,  that 
under  a  statute  providing  that  sew- 
ers might  be  constructed  at  the  ex- 
pense of  the  lands  adjacent  thereto, 


an  assessment  on  the  basis  of  the 
value  of  each  parcel,  "exclusive  of 
improvements,"  was  void.  Under  a 
statute  limiting  assessments  for  pub- 
lic improvements  to  twenty-five  per 
cent  of  "  the  value  of  the  property 
as  assessed  for  taxation,"  in  fixing 
the  valuation  of  land  for  assessment, 
by  the  front  foot  or  otherwise,  the 
valueof  the  improvements  thereon 
must  be  considered,  rather  than  the 
land  alone:  Findlay  v.  Frey,  51  Ohio 
St.  390. 

1  Ante,  pp.  362,  363.  A  special  as- 
sessment against  a  homestead  for  a 
sidewalk  is  not  a  "tax"  within  the 
meaning  of  a  constitutional  provis- 
ion subjecting  homesteads  to  forced 
sales  for  taxes  due  thereon:  Higgins 
v.  Bordages,  88  Tex.  458.  In  Arkan- 
sas a  homestead  is  not  exempt  from 
the  lien  for  assessments  for  local  im- 
provements: Ahern  v.  Board  of 
Imp.,  69  Ark.  68.  And  in  Kentucky 
it  is  held  that  the  law  making  adja- 
cent property  liable  to  assessments 
for  street  improvements  applied  to 
a  homestead,  though  such  property 
is  exempt  from  creditor's  claims: 
Nevin  v.  Allen  (Ely.),  26  S.  W.  Eep. 
180.'  Where  a  statute  provides  that 
the  track  and  right  of  way  of  a  rail- 
road shall  be  exempt  from  taxation, 
"  except  that  it  shall  be  subject  to 
special  assessments  for  local  im- 
provements in  cities  and  villages,'' 
the  exception  does  not  become  op- 
erative to  subject  such  property  to 
assessment  in  the  absence  of  statu- 
tory provisions  defining  the  cases  in 
which  it  is  subject  thereto,  and  de- 
scribing the  manner  of  levy:  Osh- 
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when  the  assessment  is  really  made  on  the  basis  of  special 
benefits  which  are  supposed  to  be  equivalent  ;xf or,  if  it  is  laid 
for  a  work  of  general  utility,  in  the  advantages  of  which  the 
person  assessed  participates  only  as  one  of  the  general  public, 
and  not  as  receiving  special  benefits,  it  must  be  considered  a 
general  tax,  and  is  improperly  designated  an  assessment.  Such 
has  been  the  conclusion  where  an  assessment  was  laid  upon  a 
railroad  company  which,  by  its  charter,  was  exempt  from  tax- 
ation, for  the  expense  of  widening  a  street  along  which  its 
track  was  laid ;  the  assessment  upon  the  company  being  of 
such  portion  of  the  expense  as  the  commissioners  deemed 
"equitable  and  just,"  and  not  being  required  to  be  made  with 
any  regard  to  the  benefit  the  improvement  might  confer  upon 
the  company.  Say  the  court :  "  If  the  assessment  upon  the  rail- 
road company  may  be  sustained  upon  the  ground  of  special 
benefits  to  the  corporation  from  the  increased  facilities  of  travel 
afforded  by  widening  the  street,  an  assessment  may  be  sus- 
tained upon  the  same  ground  against  the  owner  of  every 
express  wagon  or  stage-coach  that  travels  the  street.  The 
assessment  in  this  case  is  a  clear  exercise  of  the  taxing  power. 
It  is  made  for  a  public  purpose,  and  confers  no  special  benefits 
upon  the  property  of  the  company." l    These  reasons  take  the 

kosh    City     R.    Co.    v.    Winnebago  vent  the  assessment  of  the  track  and 

County,  89  Wis.  435.    The  exception  right  of  way  of  a  street  railroad  for 

has  no  affirmative  force  aside  from  contiguous      local     improvements: 

the  provisions  as  to  general  taxation  Cicero  &  P.  St.  R.  Co.  v.  Chicago,  176 

which  it  follows  and  limits,  and  the  111.  571. 

liability  of  such  property  to  special        1  State  v.  Newark,  27  N.  J.  L.  185, 

assessment  is  not  affected  thereby:  195,  per  Green,  Ch.  J.    In  Arkansas 

Chicago,  M.  &  St.  P.  R  Co.  v.  Mil-  the  right  of  way  of  a  railroad  is  not 

waukee,  89  Wis.  506.     A  statute  pro-  liable  to  assessment  for  municipal 

viding  that  assessments  for  the  cost  improvements  unless  such  property 

of   public    improvements    shall    be  is    shown   to  have   been    benefited 

made  on  all  land  benefited  thereby  thereby;  and  such  right  of  way  lying 

does  not  repeal  an  exemption  from  within  a  local  improvement  district 

assessment  contained  in  the  charter  is  not  subject  to  sale  to  satisfy  such 

of   a    private  corporation:    Hudson  an  assessment:   Kansas  City,  P.  & 

County  Catholic  Protectory  v.  Kear-  G.  A.  Co.  v.  Waterworks  Imp.  Dist., 

ney,  56  N.  J.  L.  385.   A  statute  provid-  68  Ark.  376.    In  California  the  track 

ing  that  the  track,  road,  or  bridge  of  of  a  street  railway  company  which 

street  railroad  companies  shall  be  was  so  attached  to  the  soil  of  the 

deemed  personal  property,  and  as-  street  as  £o  become  part  of  the  realty 

sessed  as  such  in  the  town  or  district  was  held  to  be  assessable  for  paving 

where  located  or  laid,  does  not  pre-  the  street;  the  court  pointing  out 
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levy  out  of  the  category  of  assessments  properly  so  called, 
and  to  which  all  property  specially  benefited  is  liable  to  be 
subjected. 


the  difference  in  the  benefits  likely 
to  be  received  by  a  street  railway 
when  the  street  in  which  its  track 
is  laid  is  improved,  and  those  which 
a  railway  between  distant  points 
might  be  supposed  to  derive  from  % 
like  improvement  along  its  track: 
Appeal  of  North  Beach,  etc.  E.  Co., 
82  Cal.  499.  California  statutes  re- 
quiring the  owners  of  a  railroad  to 
improve  a  certain  part  of  the  streets 
over  which  their  track  is  laid  do  not 
require  that  they  shall  be  assessed 
for  part  of  the  expense  of  improving 
the  street  under  a  contract  between 
the  city  and  contractors:  McVerry 
v.  Boyd,  89  Cal.  304.  In  Connecticut 
it  is  held  that  where  improvements 
do  not  "  specially  benefit"  or  en- 
hance the  value  of  the  railroad  prop- 
erty, no  assessment  can  be  made;  if 
the  question  is  what  "land  and 
buildings"  will  be  specially  bene- 
fited by  paving  a  street,  the  query 
then  is  simply  whether  the  company 
receives  such  special  benefit  as  to  be 
liable  to  be  assessed  for  the  improve- 
ment; an  assessment  cannot  be 
made  on  the  ground  of  the  increased, 
value  of  the  franchise  of  the  rail- 
road, such  franchise  being  a  thing 
entirely  distinct  from  the  term 
"land  and  buildings  ";  whether  the 
company's  right  to  lay  its  rails  in 
the  street  and  maintain  them  so  long 
as  permitted  by  the  borough,  quaere: 
Farmers'  L.  &  T.  Co.  v.  Ansonia,  61 
Conn.  76.  An  assessment  could  not 
be  made  on  the  ground  that  the 
borough  had  done  certain  work 
which  the  railroad,  under  its  charter, 
was  bound  to  pay  for,  the  charter 
obligation  remaining  in  full  force 
after  the  improvements:  Ibid.  In 
Bridgeport  v.  New  York  &  N.  H.  E. 
Co.,  36  Conn.  255,  it  was  denied  that 


the  easement  of  the  railroad  com- 
pany in  the  land  occupied  for  its 
track  could  be  assessed  for  benefits 
for  laying  out  a  street  along  its  side; 
while  in  New  Haven  v.  Fair  Haven 
&  W.  E.  Co.,  38  Conn.  422,  a  street 
railroad  was  held  liable  for  the  ex- 
pense of  paving  the-  street  in  which 
it  ran,  under  a  charter  providing 
that  the  expense  should  be  assessed 
"  upon  the  persons  whose  property 
is  especially  benjfited."  In  Illinois 
it  was  held  that  a  railroad's  right  of 
way  in  an  avenue  could  not  be  as- 
sessed as  "  contiguous  property  abut- 
ting "  on  the  avenue,  because  such 
right  of  way  is  not  "property" 
within  the  meaning  of  that  term: 
South  Park  Com'rs  v.  Chicago,  B.  & 
Q.  E.  Co.,  107  111.  105.  But  it  has 
since  been  held  repeatedly  that  such 
a  right  of  way  in,  or  parallel  with,  a 
street  or  avenue  is  "  contiguous  prop- 
erty "  so  far  as  street  improvements 
are  concerned,  within  a  statute  sub- 
jecting such  property  to  special  tax 
for  local  improvements:  Kuehner  v. 
Freeport,  143  111.  92;  Freeport  St.  R 
Co.  v.  Freeport,  151  111.  451;  Eich  v. 
Chicago,  153  111.  18;  Chicago,  R  L  & 
P.  R  Co.  v.  Moline,  158  111.  64;  Illi- 
nois Central  E.  Co.  v.  Kankakee,  164 
111.  608;  Chicago  &  N.  W.  E  Co.  v. 
Elmhurst,  165  I1L  148;  Illinois  Cen- 
tral R  Co.  v.  People,  170  I1L  224; 
Chicago  &  P.  St.  E.  Co.  v.  Chicago, 
176  111.  501;  "West  Chicago  St.  R  Co. 
v.  Chicago,  178  111.  339.  The  commis- 
sioners of  a  drainage  district  have 
jurisdiction  to  assess  railroads  as 
specially  benefited  by  a  drain's  estab- 
lishment: Commissioners  v.  Com- 
missioners, 127  111.  581;  Illinois  ' 
Central  Co.  v.  Commissioners,  129 
111.  417.  A  railroad  company's  land 
used  only  for  a  right  of  way  may  be 
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Personal  property  is  not  commonly  thus  assessed.  The  reason 
is  manifest  in  the  fact  that  special  benefits  generally  accrue  al- 


specially  taxed  for  a  local  improve- 
ment consisting  of  a  sewer  in  an  ad- 
joining street:  Chicago  &  A.  R  Co. 
v.  Joliet,  153  I1L  649.  Railway  prop- 
erty, if  specially  benefited  by  park 
or  boulevard  improvements,  may  be 
assessed  therefor:  Chicago  &  N.  W. 
R  Co.  v.  People,  120  111.  104.  Under 
the  Illinois  statute  providing  that 
sidewalks  may  be  "constructed  by 
special  taxation  of  the  lot,  lots,  or 
parcels  of  land  touching  upon  the 
line  where  such  sidewalk  is  ordered," 
any  piece  of  land  so  lying  may  be 
assessed,  although  it  is  part  of  an 
unplatted  railroad  right  of  way  ex- 
tending through  the  state:  Illinois 
Central  R  Co.  v.  People,  170  111.  224. 
A  special  assessment  for  street  im- 
provements need  not,  in  Illinois,  be 
made  against  a  street  railroad's  right 
of  way  as  an  entirety,  but  may  be 
made  against  that  part'  only  which 
extends  along  the  improvements: 
Lake  St.  Elevated  R.  Co.  v.  Chicago, 
183  III  75.  Where  the  local  improve- 
ment consists  in  widening  a  street 
where  it  passes  under  a  railroad 
track,  the  cost  of  it  cannot  be  as- 
'  sessed  upon  the  railroad's  right  of 
way,  since  the  railroad  property  is 
not  benefited  by  the  improvement: 
Bloomington  v.  Chicago  &  A.  R.  Co., 
134  111.  451.  The  right  of  way,  fran- 
chise, and  interest  of  an  elevated  rail- 
road which  occupies  no  part  of  the 
surface  of  the  street  save  that  it  is 
supported  over  the  same  by  iron 
columns  are  liable  to  special  assess- 
ments for  improvements  on  the  street 
over  which  the"  road  runs:  Lake  St. 
Elevated  R  Co.  v.  Chicago,  183  111. 
75.  A  railroad  company  whose  only 
interest  in  a  certain  track  is  the 
right  by  contract  to  run  its  trains 
over  the  track  has  no  such  title 
thereto  as  can  be  subjected  to  spe- 


cial assessment  for  a  local  improve- 
ment: Louisville  &  N.  R.  Co.  v.  East 
St.  Louis,  134  111.  656.  An  ordinance 
for  paving  a  street  is  not  invalid 
because  it  excludes  from  the  pro- 
posed improvements  the  right  of 
way  of  a  street  railroad  in  such 
street:  Lightner  v.  Peoria,  150  111.  80. 
Though  a  city  has  granted  to  a  rail- 
road company  the  privilege  of  using 
a  street  for  its  tracks,  it  may  by  spe- 
cial tax  make  necessary  improve- 
ments therein,  even  if  the  company 
has  agreed  to  improve  the  street  so 
as  to  make  it  safe  for  vehicles  cross- 
ing: Chicago,  B.  &  Q.  R.  Co.  v. 
Quincy,  139  111.  355.  The  rights  of 
way  of  an  elevated  and  a  street  rail- 
road company  in  a  street  may  be 
assessed  for  a  sewer  although  an  or- 
dinance accepted  by  the  companies 
requires  the  latter  to  make  certain 
surface  improvements  upon  a  speci- 
fied width  Of  the  street:  Bicker- 
dike  v.  Chicago,  185  111.  280.  That 
an  accepted  ordinance  requiring  a 
street  railway  company  to  pave  and 
keep  in  good  repair  a  certain  width 
of  street  constitutes  a  valid  contract 
exempting  the  company  from  im- 
proving such  street,  see  ante,  p.  108. 
In  Indiana  the  right  of  way  of  a  rail- 
road company  abutting  upon  or 
bordering  on  a  street  may  be  as- 
sessed for  the  street's  improvement: 
Peru,  etc.  R.  Co.  v.  Hanna,  68^  Ind. 
562.  And  benefits  may  be  assessed 
against  a  railroad's  right  of  way  in 
a  drainage  proceeding:  Louisville, 
N.  A.  &  C.  R  Co.  v.  Sta'te,  122  Jnd. 
443.  But  under  a  charter  authoriz- 
ing the  cost  of  an  improvement  of  a 
street  to  be  apportioned  upon  the 
lands  or  lots  abutting  on  the  street, 
a  railroad  right  of  way  that  lies 
wholly  within  the  street  is  not 
liable:  Indianapolis  &  V..  R.  Co.  v. 
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most  exclusively  to  lands.1    When,  however,  an  exceptional 
assessment  is  levied  upon  a  municipality  for  the  special  benefits 


Capitol  Paving,  etc.  Co.,  24  Ind.  App. 
114  The  Iowa  statutes  are  held  in 
Chicago,  R  I.  &  P.  R.  Co.  v.  Ot- 
tumwa,  112  Iowa  300,  not  to  authorize 
a  city  to  make  a  special  assessment 
against  a  railroad  company  for  pav- 
ing a  street  on  which  its  right  of 
way  abuts;  and  it  is  said  that  "  rec- 
onciliation of  the  cases  [in  the  dif- 
ferent states]  is  impossible."  Under 
a  city  charter  in  Iowa  authorizing 
the  city  to  require  the  abutting  Jot 
owners  to  pave  a  street,  a  railroad 
company  having  a  right  to  lay  its 
track  in  a  lot  not  owned  by  it  is  not 
liable  for  paving  the  street:  Mus- 
catine v.  Chicago,  R.  I.  &  P.  R.  Co., 
83  Iowa  291.  In  Kansas  a  railroad 
company's  right  of  way  and  switch 
yards  are  liable  to  assessment  to 
contribute  to  the  expense  of  local 


improvements,  such  as  sewers,  and 
the  like:  Atchison,  T.  &  &.  F.  R  Co.  v. 
Peterson,  58  Kan.  818.  In  Kentucky 
the  abutting  property  of  a  turnpike 
company  may  be  assessed  for  the 
cost  of  sewerage  in  a  street:  Lewis 
v.  Schmidt  (Ky.),  43  S.  W.  Rep.  433. 
In  Massachusetts  a .  railroad  com- 
pany's right  of  way  is  not  subject  to 
a  special  assessment  for  a  sidewalk: 
Boston  v.  Boston  &  A  R  Co..  170 
Mass.  95.  In  Michigan  a  section  of 
the  right  of  way  of  a  railroad  com- 
pany, occupied  by  its  tracks  and  used 
for  no  other  purpose,  cannot  be  as- 
sessed for  the  expense  of  paving  a 
street  which  crosses  it,  under  a  city 
charter  requiring  such  assessments 
to  be  made  according  to  benefits  re- 
ceived: Detroit,  G.  H.  &  M.  R  Co.  v. 
Grand  Rapids,  106  Mich.  13.   And  al- 


1 A  statute  providing  that  the  just 
proportion  of  the  compensation  for 
private  property  taken  by  a  city  for 
public  use  shall  be  assessed  on  the 
owners  or  occupants  of  the  land 
deemed  to  be  benefited  thereby,  and 
that  the  assessment  shall  be  a  con- 
tinual lien  on  the  land  assessed, 
plainly  contemplates  that  the  assess- 
ment shall  be  on  the  land:  Beecher 
v.  Detroit,  92  Mich.  268.  A  city  char- 
ter authorizing  the  city  council  to 
make  certain  street  improvements 
at  the  expense  of  the  abutting  land- 
owners, "and  to  levy  and  collect 
such  local  assessments  on  each  of 
such  lots,"  does  not  authorize  the 
collection  of  such  tax  from  the  lot- 
owner's  personalty:  McCrowell  v. 
Bristol,  89  Va.  652.  A  statute  pro- 
viding that  the  cost  of  improving  a 
country  road  shall  be  apportioned 
among  the .  several  tracts  of  land 
within  half  a  mile  of  the  improve- 
ment "  according  to  the  benefits  to 
the  real  and  personal  property  .   .  . 


derived  from  such  improvement,"  is 
unconstitutional  in  including  per- 
sonalty for  purposes  of  assessment: 
Wyandotte.  County  Com'rs  v.  Ab- 
bott, 52  Kan.  148.  Under  a  charter 
providing  that  assessments  for  local 
improvements  shall  be  levied  on  real 
estate  only,  an  ordinance  providing 
that  both  the  land  and  the  improve- 
ments shall  be  subject  to  assessment 
for  such  improvements  is  void:  Spo- 
kane Falls  v.  Browne,  3  Wash.  St. 
84.  An  assessment  of  property  of  a 
railroad  to  pay  for  the  construction 
of  a  sewer  in  a  sewer  district  of  a 
city,  based  on.  valuations  made  by 
the  state  executive  council,  was  held 
void,  as  being  in  part  a  tax  on  per- 
sonalty for  the  construction  of  a 
sewer:  Chicago,  M.  &  St.  P.  R  Co. 
v.  Phillips,  111  Iowa  377.  An  assess- 
ment levied  upon  every  bale  of  cot- 
ton produced  on  taxable  land  within 
a  levee  district  was  held  to  be  prop- 
erly a  local  assessment:  Excelsior, 
etc.  Co.  v.  Green,  39  La.  An.  455. 
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its  people  receive  from  a  public  building  or  other  work  of  the 
state  or  of  some  larger  subdivision  of  the  state,  the  benefits  are 


though  theassessmentismadeaccord- 
ing  to  frontage,  a  railroad  company 
is  not  assessable  for  paving  a  street 
because  its  track  is  located  therein, 
and  abuts  upon  the  section  of  the 
sti'eet  so  improved:  Boehme  v.  Mon- 
roe, 106  Mich.  401.  But  an  assess- 
ment for  benefits  upon  a  part  of  a 
railroad  company's  right  of  way  and 
road-bed,  including  a  freight-house 
on  said  right  of  way,  occasioned  by 
the  paving  of  the  street  upon  which 
such^  property  abutted,  was  sus- 
tained, the  sale  of  the  property  to 
satisfy  the  assessment  being,  how- 
ever, set  aside,  though  without 
prejudice  to  the  city's  right  other- 
wise to  enforce  the  assessment: 
Lake  Shore  &  M.  S.  R  Co.  v.  Grand 
Rapids,  102  Mich.  374.  In  Minnesota, 
where  a  street  grade  was  changed 
so  as  to  cross  railroad  tracks  on  a 
bridge,  the  railroad  companies  were 
held  not  liable  for  damages  to  abut- 
ting owners,  but  these  were  rightly 
imposed  on  the  property  benefited 
by  the  change:  Kelly  v.  Minneapolis, 
57  Minn.  294  In  Missouri,  land  used 
by  a  railroad  company  for  depot  and 
yard  purposes  is  liable  to  a  special 
tax  for  street  improvements:  Nevada 
v.  Eddy,  123  Mo.  546.  Under  the 
New  Jersey  statute  requiring  the 
benefits  for  the  improvement  of  a 
street  to  be  assessed  upon  each  lot, 
parcel,  or  piece  of  land  benefited 
thereby,  an  assessment  of  such  bene- 
fits against  a  street-railway  con- 
structed and  operated  along  the 
,  street  is  not  authorized :  Davis  v. 
Newark,  54  N.  J.  L.  144;  Dean  v. 
Paterson  (N.  J.),  50  Atl.  Rep.  620; 
North  Jersey  St.  R.  Co.  v.  Jersey  City 
(N.  J.),  52  Atl.  Rep.  300.  But  the  road- 
bed of  a  railway  in  a  street  may, 
upon  the  basis  of  the  benefit  received, 
be  assessed  for  the  expense  of  a  sewer 
78 


in  the  street:  Paterson  &  H.  R.  Co. 
v.  Passaic,  54  N.  J.  L.  340.  And  an 
assessment  on  the„basis  of  benefits, 
for  widening  a  street,  upon  houses 
and  lots  owned  by  the  company, 
was  supported  in  State  v.  Newark, 
27  N.  J.  L.  185.  In  New  York,  under 
a  charter  provision  that  no  part  of 
the  expense  of  grading  or  paving  a 
street  should  be  assessed  upon  any 
lands  not "  bordering  on  or  touching  " 
the  street,  it  was  held  that  a  street 
railroad  in  the  street  could  not  be 
assessed:  O'Reilley  v.  Kingston,  114 
N.  Y.  439.  See  Heiser  v.  New  York, 
104  N.  Y.  68.  Tracks  of  a  surface 
railway  in  New  York  city  are  not 
subject  to  taxation  for  paving  the 
street  where  the  statute  provides 
that  the  assessment  is  to  be  divided 
among  the  owners  of  houses  and  lots 
intended  to  be  benefited  thereby  in 
proportion  to  advantage:  People  v. 
Gilon,  126  N.  Y.  147.  The  franchise 
of  a  railroad  company  owning  and 
occupying  a  road-bed  is  not  liable 
to  an  assessment  for  opening  a  street, 
though  the  road-bed  lies  within  the 
area  of  the  assessment:  In  re  Com'rs 
of  Public  Parks,  47  Hun  302.  Where 
a  railroad  lay  below  the  surface  of 
a  street,  and  was  in  part  carried 
through  tunnels,  it  was  held  that  as 
it  received  no  benefit  from  paving 
and  improving  the  street,  it  should 
not  be  assessed  for  the  expense: 
People  v.  Gilon,  41  Hun  510.  The 
legislature  has  authority  to  deter- 
mine that  a  railroad  company  in  a 
street  shall  bear  a  part  of  the  ex- 
pense of  paving  such  street:  Lake 
Shore  &  M.  S.  R  Co.  v.  Dunkirk,  65 
Hun  494.  In  Pennsylvania  the  con- 
stitutionality of  assessments  for 
street  improvements  can  only  be 
sustained  on  the  ground  that  the 
property  assessed  is  benefited  by  the 
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usually  quite  as  much  to  business  as  to  real  property,  and  the 
burden  would  not  be  equally  distributed  if  the  assessment  were 
not  laid  on  all  property  subject  to  ordinary  taxation.  This 
course  has  generally  been  adopted ; *  though  in  the  case  of  works 
commonly  classed  under  the  head  of  "  internal  improvements,'' 
a  different  course  has  been  sometimes  taken,  and  real  estate 
alone  been  taxed. 

It  is  no  objection  to  an  assessment  for  a  local  work  that  the 
property  assessed  is  used  for  a  purpose  that  will  not  be  specially 
advanced  by  the  improvement ; 2  as,  for  instance,  that  it  is  ded- 
icated to  the  purposes  of  sepulture ; 3  or  is  occupied  by  a  build- 


improvement:  and  the  road-bed  of 
a  railroad  company  is  conclusively 
presumed  not  to  be  benefited  thereby : 
Allegheny  v.  Western  Penn.  R  Co., 
138  Pa..  St.  375.  In  Texas  a  city  char- 
ter providing  for  a  roll  showing  lots, 
owners,  feet  of  frontage,  and  pro- 
portionate cost,  in  case  of  street  im- 
provements, was  held  to  include 
street-car  companies  liable  for  such 
improvements;  and  although  the 
charter  provided  that  the  cost  of 
paving  should  be  wholly  defrayed 
by  the  owner  of  abutting  lots  or 
tracts,  this  was  held  to  refer  to  the 
part  to  be  paid  for  by  the  property 
owners,  and  not  to  the  part  for  pav- 
ing which  the  company  was  required 
by  the  charter  to  pay:  Storrie  v. 
Houston  City  St.  R  Co.,  92  Tex.  129. 
In  the  state  of  Washington,  under  a 
statute  providing  that  '-all  property 
benefited  "  by  a  street  improvement 
shall  be  assessed  to  the  extent  of  its 
proportionate  part  of  the  expense,  a 
railroad  track  and  right  of  way  may 
be  assessed  for  benefits:  New  What- 
com v.  Bellington  Bay  &  B.  C.  R  Co., 
16  Wash.  137.  In  Wisconsin  it  has 
been  held  that  a  street  assessment 
cannot  be  enforced  against  a  rail- 
road's abutting  right  of  way,  because 
it  is  not  land,  and  because  public 
policy  forbids  the  severance  of  the 
several  parts  essential  to  the  use  and 
operation  of  the  road:  Chicago,  M. 


&  St.  P.  R  Co.  v.  Milwaukee,  89  Wis. 
506.  And  where  a  city  charter  pro- 
vides that  the  expense  of  a  street 
improvement  shall  be  charged  to 
"  any  lot  or  lots  fronting  on  "  such 
street,  a  railroad  company's  right  of 
way  in  the  street  is  not  liable:  Osh- 
kosh  City  R  Co.  v.  Winnebago 
County,  89  Wis.  435.  Nor  does  a 
statute  requiring  corporations  own- 
ing or  operating  a  railroad  in  a  city 
street  to  restore  the  street  to  its 
former  condition,  and  "thereafter  to 
maintain  the  same  in  such  condition 
against  any  effects  in  any  manner 
produced  by  such  railroad,"  confer 
authority  to  levy  an  assessment  on 
such  corporation  for  the  improve- 
ment of  the  street:  Ibid. 

1  See  ante,  pp.  241-244. 

2  "  The  right  to  assess  land  for  a 
local  improvement  does  not  depend 
upon  the  use  to  which  the  owner 
may  choose  to  put  such  land,  or 
whether  he  may  see  fit  to  put  it  to 
any  use":  Powers  v.  Grand  Rapids, 
98  Mich.  393,  396. 

3  Baltimore  v.  Cemetery  Co.,  7  Md. 
517.  In  this  case  the  special  objec- 
tion made  was  that  to  subject  the 
property  to  liability  for  paving  would 
endanger  its  perpetuity  as  a  ceme- 
tery; but  the  force  of  this,  says  the 
court,  "whatever  it  may  be,  equally 
applies  to  all  the  engagements  and 
liabilities  of  the  corporation..    The 
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ing  erected  for  the  purposes  of  public  worship,1  or  is  devoted  to 
school  or  charitable  purposes,2  or  constitutes  the  track  of  a  rail- 
road,3 or  is  put  to  any  use  to  which  the  market  value  of  the 
property  is  unimportant.  There  is  nothing  necessarily  perma- 
nent in  any  present  use;  not  sufficiently  so,  at  least,  to  give  it 
a  controlling  influence  in  determining  principles  of  taxation. 


building  of  a  wall  of  a  churoh,  or  the 
improvement  of  the  grounds,  may 
superinduce  debt  and  with  it  disas- 
trous consequences.  Although  fully 
sympathizing  with  the  laudable 
spirit  which,  with  pious  zeal  and 
watchfulness,  seeks  to  preserve  the 
undisturbed  repose  of  the  deed,  we 
nevertheless  feel  ourselves  bound  to 
declare  that  we  see  nothing  in  the 
legislation  of  the  state,  nor  in  the 
nature  of  the  demand  itself,  to  ex- 
empt the  appellees  from  liability." 
See,  to  the  same  effect,  Buffalo  City 
Cemetery  v.  Buffalo,  46  N.  Y.  506. 
In  Kentucky  a  graveyard  cannot  be 
sold  to  enforce  the  lien  of  a  special 
assessment:  Louisville  v.  Nevin,  10 
Bush  549.  Nor  can  it  be  in  Ohio; 
but  an  assessment  may  nevertheless 
be  enforced  by  such  remedies  as  law 
or  equity  can  give:  Lima  v.  Ceme- 
tery Association,  43  Ohio  St  128. 
The  property  of  a  cemetery  associa- 
tion exempt  by  its  charter  "from 
taxation  and  execution"  is  in  Illi- 
nois subject  to  special  assessment 
for  local  improvements,  and  may  be 
sold  for  delinquency:  Bloomington 
Cemetery  Assoc,  v.  People,  139  111. 
16.  Land  dedicated  by  legislature 
to  perpetual  use  of  public  as  burial 
ground,  and  exempted  from  all  pub- 
lic taxes,  held  not  assessable  for 
sewer:  Proprietors  v.  Board,  etc.,  150 
Mass.  12. 

i  Atlanta  v.  First  Presb.  Church, 
86  Ga.  730,  overruling  Trustees  v. 
Atlanta,  76  Ga.  181;  Trustees  v.  Ellis, 
38  Ind.  3;  Broadway  Baptist  Church 
v.  McAtee,  8  Bush  508;  Lefevre  v. 
Detroit,  3  Mich.  586;  Matter  of 
Mayor,  etc.  of  N.  Y.,  11  Johns.  80; 


Northern  Liberties  v.  St.  John's 
Church,  13  Pa.  St.  104;  Second  Univ. 
Soc.  v.  Providence,  6  R  I.  235.  Ex- 
emption of  church  from  taxation 
held  toinclude  "  frontage  "  tax  levied 
against  it  for  laying  water-pipes  in 
the  street  upon  which  it  fronts: 
Philadelphia  v.  St.  James  Church, 
134  Pa.  St.  207. 

2  Lafayette  v.  Orphan  Asylum,  4 
La.  An.  J.;  St.  Louis  Pub.  Schools  v. 
St.  Louis,  26  Mo.  468;  Sheehan  v. 
Good  Samaritan  Hosp.,  50  Mo.  155; 
Cincinnati  Coll.  v.  State,  19  Ohio  110. 

s  New  Haven  v.  Fair  Haven,  etc.  R. 
Co.,  38  Conn.  422;  Bridgeport  v.  New 
York  &  H.  R.  Co.,  36  Conp.  255; 
Chicago,  etc.  R.  Co.  v.  Chicago,  90 
111.  573;  Kuehner  v.  Freeport,  143  111. 
92;  Lightner  v.  Peoria,  150  111.  80; 
Freeport  St.  R.  Co.  v.  Freeport,  151 
111.  451;  Billings  v.  Chicago,  167  111. 
337;  Cicero  &  P.  St.  R.  Co.  v.  Chicago, 
176  111.  571;  Burlington,  etc.  R.  Co.  v. 
Spearman,  12  Iowa  112;  Ludlow  v. 
Trustees,  78  Ky.  357;  Northern  Ind. 
R.  Co.  v.  Connelly,  10  Ohio  St.  159. 
A  lot  pf  land  belonging  to  a  railway 
company  and  containing  a' station 
and  station  grounds  and  a  lumber- 
yard is  subject  to  a  municipal  lien 
for  building  sidewalks,  although  the 
right  of  way  for  a  road-bed  is  not: 
Mt.  Pleasant  v.  Baltimore  &  O.  R.  Co., 
138  Pa.  St.  365.  A  street  railway  has 
such  an  interest  in  a  street  where 
the  track  is  laid  as  may  be  specially 
assessed  for  benefits  for  widening 
the  street:  Appeal  of  North  Beach, 
etc.  R.  Co..  32  Cal.  499;  Chicago  v. 
Baer,  41  III.  306.  And  see  ante, 
pp.  1329-1234. 
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Even  public  property  is  often  subjected  to  these  special  assess- 
ments ;  there  being  no  more  reason  to  excuse  the  public  from 
paying  for  such  benefits  than  there  would  be  to  excuse  from 
payment  when  property  is  taken  under  the  eminent  domain.1 
But  it  is  held  that  in  the  absence  of  express  statute  public 
property  will  not  be  so  liable.2 

6.  Proceedings  in  levying '  and  collecting  assessments. 

First  there  must  be  competent  legislative  authority.  The  dis- 
trict of  assessment  must  either  be  prescribed  by  the  legislature 


1San  Diego  v.  Linda  Vista  Irrig. 
Dist.,  108  Cal.  189;  Cook  County  v. 
Chicago,  103  111.  648;  McLean  County 
v.  Bloomington,  106  111.  209;  Adams 
County  v.  Quinoy,  130  111,  566:  Sioux 
City  v.  Independent  School  Dist.,  55 
Iowa  150;  Edwards,  etc.  Co.  v.  Jasper 
County  (Iowa),  90  N.  W.  Rep.  1006; 
Board  of  Com'rs  v.  Ottawa,  49  Kan. 
747;  Hassan  v.  Rochester,  67  N.  Y. 
528.  The  real  estate  belonging  to 
the  board  of  public  schools  of  the 
city  of  St.  Louis  is  liable  to  be  as- 
sessed, under  and  by  virtue  of  the 
ordinances  of  that  city  for  the  con- 
struction of  sewers,  paving  of  side- 
walks, opening  of  streets,  eta:  St. 
Louis  Pub.  Schools  v.  St.  Louis,  26 
Mo.  468.  But  exempting  public  prop- 
erty from  the  assessment  does  not 
render  it  illegal:  People  v.  Austin, 
47  Cal.  353. 

2  Board  of  Imp.  v.  Little  Rock 
School  Dist.,  56  Ark.  354;  Nifclaus  v. 
Conkling,  118  Ind.  289:  Frankfort  v. 
State,  128  Ind.  438;  Sutton  v.  School 
Dist.  (Ind.  App.),  62  N.  E.  Rep.  710; 
Big  Rapids  v.  Mecosta  Supervisors, 
99  Mich.  351;  Clinton  v.  Henry 
County,  115  Ma  557;  St.  Louis  v. 
Brown,  155  Mo.  545;  Van  Steen  v. 
Beatrice,  36  Neb.  421;  Smith  v.  Buf- 
falo, 159  N.  Y.  427;  Griswold  v.  Pel- 
ton,  84  Ohio  St  482.  In  Hartford  v. 
West  Middle  Dist.,  45  Conn.  462,  a 
school  district  was  held  not  liable  to 
assessment  for  special  benefits  to  its 
school-house  from  the  laying  out  of 


a  street,  the  court  saying:  "The  as- 
sessment was  undoubtedly  made 
upon  the  idea  that  the  intrinsic 
value  of  the  property  was  increased; 
but  if  that  were  so,  as  a  matter  of 
fact,  does  it  follow  that  it  was  in-  • 
creased  in  value  as  school  district 
property,  bought  and  used  solely  for 
school  purposes,  and  did  the  district, 
or  could  it  from  the  nature  of  things, 
derive  any  immediate,  direct,  or  spe- 
cial benefit  from  the  laying  out  of 
the  street?  We  are  unable  to  see 
how  the  district,  as  a  corporation, 
could  be  so  benefited,  or  that  their 
property  was  rendered  any  more 
valuable  for  the  purpose  for  which 
they  use  it,  and  for  which  they  must 
continue  to  use  it,  if  not  for  all  time, 
at  least  for  a  very  long  period.  To 
render  the  assessment  of  benefits 
legal  and  valid,  it  must  appear  that 
the  benefit  is  direct  and  immediate, 
and  not  contingent  and  remote.  The 
grounds  on  which  school  property 
in  Illinois  is  exempted  from  general 
taxation  are  sufficient  also  to  exempt 
it  from  special  assessments,  as  for 
drainage:  People  v.  School  Trustees, 
118  111.  52.  Under  the  Indiana  stat- 
ute, lands  appropriated  to  the  sup- 
port of  common  schools,  and  not  sub- 
ject to  taxation  by  the  state,  are  not 
liable  to  assessment  for  the  con- 
struction of  public  ditches:  Edger- 
tonv.  Huntington  School  T'p,  126 
Ind.  261. 
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or  some  method  of  determining  it  must  be  given,  and  the  rule 
of  apportionment  must  be  laid  down.1 

Where  an  improvement  concerns  a  municipality,  or  some 
portion  thereof  to  be  determined  on  an  investigation  of  facts, 
it  is  most  usual  for  the  legislature  to  confer  upon  the  municipal 
authorities  full  authority  in  the  premises;  to  delegate  to  them 
the  power  to  determine  whether  the  improvement  shall  be 
made,  and,  if  so,  through  what  subordinate  agencies,  but  under 
such  restraints  as  are  deemed  important  for  public  and  individ- 
ual protection.  Not  uncommonly  the  determination  of  the  rule 
of  apportionment  is  left  to  the  same  authorities.  This  is  not 
only  competent,  but  in  general  is  deemed  the  proper  course. 

In  many  cases,  however,  a  special  district  may  be  requisite, 
and  this  may  embrace  two  or  more  municipalities  or  parts  of 
two  or  more.  For  this  or  other  reason  any  single  municipal- 
ity may  be  incompetent  to  deal  with  the  case',  and  it  may 
be  necessary  to  create  a  special  authority  for  the  purpose. 
This  is  particularly  the  case  with  drains,  with  long  high- 
ways and  with  levees;  and,  when  needful,  a  commissioner  or 
board  of  commissioners  will  perhaps  be  provided  for.  It  is 
not  doubted  that  the  legislature  has  authority  to  do  this,  when 
not  hindered  by  any  constitutional  restriction.2    The  choice 

1 A  statute  authorizing  assessments  general  assembly  may  vest  corporate 

against  property  benefited  by  mu-  authorities  of  cities,  towns,  and  vil- 

nicipal  improvements  was  held  not  lages  with  power  to  make  local  im- 

invalid  in  that  it  did  not  fix  any  rule  provements  by  special  assessments, 

for  the  determination  of  the  amount  or  by  special  taxation  of  contiguous 

to  be  assessed  in  the  district,  and  property,  or  otherwise.   For  all  other 

that  it  did  not  limit  the  total  assess-  corporate   purposes,    all   municipal 

ment   of  the    amount  of  benefits:  corporations  may  be  vested  with  au- 

Voigt  v.  Detroit,  123  Mich.  547.  thority  to  assess  and  collect  taxes, 

2 "  In  the  matter  of  assessing  for  but  such  taxes  shall  be  uniform  in 

benefits  under  the  power  of  taxation,  respect    to    persons    and   property 

it  is  within  the  discretion  of  the  leg-  within  the  jurisdiction  of  the  body 

islature  to  submit  the  ascertainment  imposing"  the  same."    This  is  con- 

of  the  lands  to  be  assessed,  as  well  strued  as  a  limitation  upon  the  power 

as  the  apportionment  of  the  assess-  of  the  legislature,  and  a  restriction 

ment  among  the  different  parcels,  to  of  the  authority  to  lay  local  assess- 

the  determination  of  commissioners  ments  to  the  municipal  authorities 

appointed  as  the  legislature  may  pre-  named,  and.  it  is  held  that  neither 

scribe: "  Bauman  v.  Ross,  167  U.  S.  commissioners    nor  juries,   nor  the 

548.     The    constitution    of    Illinois  county  court  as  such,  can  be  given 

adopted  in  1870  provides  that:  "The  powerto makelocal  improvements— 
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of  commissioners  is  sometimes  made  by  the  legislature  itself, 
sometimes  referred  to  a  court,1  and  sometimes,  where  that 
course  is  practicable,  given  to  the  people  concerned.  Other 
methods  of  choice,  according  to  circumstances,  are  not  inad- 
missible.   The  right  of  the  taxpayer  to  be  heard2  at  some 


such,  for  example,  as  a  levee  —  by 
special  assessments  or  by  special  tax^ 
ation  of  contiguous  property:  Up- 
dike v.  Wright,  81  111.  49.  See  also 
Harward  v.  Drain  Co.,  51  111.  130; 
Hessler  v.  Drainage  Com'rs,  53  111. 
105;  Gage  v.  Graham,  57  111.  144; 
Board  of  Directors  v.  Houston,  71  111. 
318.  If,  however,  a  district  is  made 
to  include  several  towns,  the  towns 
may  establish  it  by  accepting  the 
legislation  which  provides  for  it: 
Ante,  p.  1168.  A  conclusion  differing 
from  that  in  Illinois  was  reached  in 
Nebraska  under  a  like  constitutional 
provision :  State  v.  Dodge  Co.  Com'rs, 
•8  Neb.  124.  Drainage  commissioners 
in  Illinois  may  tax  for  drainage  pur- 
poses land  in  another  township  where 

•  the  owner  of  such  land  has  connected 
his  ditches  with  those  of  the  district; 
in  laying  such  taxes  they  act  as  offi- 
cers of  their  district,  not  of  the  town- 
ship: People  v.  Drainage  Com'rs,  143 
111.  417.  In  New  Jersey  the  legisla- 
ture may  create  for  local  improve- 
ment a  corporation  embracing  parts 
of  several  townships;  and  this  will 
be  a  political  corporation  if  it  is  given 
power  to  grade  and  pave  streets, 
construct  sewers,  and  make  ordi- 
nances: State  v.  Hackensack  Imp. 
Co.,  45  N.  J.  L.  113.  And  see  ante, 
p.  239. 

1  In  New  York,  where  a  commis- 
sioner for  a  local  improvement  is  to 
be  appointed  by  a  court,  and  is  to  be 
a  freeholder,  the  appointment  is  con- 

-  elusive  that  he  is  a  freeholder:  De- 
derer  v.  Voorhies,  81  N.  Y.  153.  That 
should  certainly  be  the  rule  as 
against  a  party  having  opportunity 


to  be  heard  on  the  appointment,  and 
who  made  no  objection  on  that 
ground:  Clark  v.  Drain  Com'rs,  50 
Mich.  618.  It  has  been  held  that 
where  no.  assessment  district  is  cre- 
ated, an  act  providing  for  commis- 
sioners to  assess  benefits  and  dam- 
ages, who  shall  be  disinterested  free- 
holders, is  impracticable,  since  it 
cannot  be  known  when  the  commis- 
sioners are  sworn  whether  or  not 
they  are  disinterested:  Montgomery 
Av.  Case,  54  CaL  579.  As  to  eligibil- 
ity or  disqualification  to  act  as  com- 
missioner or  assessor,  see  Pearce  v. 
Hyde  Park,  126  III  287;  Shreve  v. 
Cicero,  129  111.  326;  Philadelphia  & 
R.  C.  &  I.  Co.  v.  Chicago,  158  111.  9; 
Raymond's  Estate  v.  Rutherford  Bor- 
ough, 55  N.  J.  L.  441,  56  N.  J-  L. 
340;  O'Reilley  v.  Kingston,  114  N.  Y. 
439.  Proceedings  held  void  for  vari- 
ance in  names  of  commissioners  as 
appointed  and  as  used  in  affidavits 
of  mailing  and  posting  notices:  Chi- 
cago v.  Harrison,  163  111.  129.  An 
assessment  for  improvements  in  a 
street  made  by  commissioners  ap- 
pointed to  assess  the  cost  of  improve- 
ments in  another  street,  and  that 
street  only,  is  void:  Ferris  v.  Chi- 
cago, 162  111.  111. 

2  See  Scott  v.  Toledo,  36  Fed.  Rep. 
385;  Murdock  v.  Cincinnati,  39  Fed. 
Rep.  891,  49  Fed.  Rep.  726;  Hutson 
v.  Woodbridge  Protec.  Dist,  79  Cal. 
90;  Bensinger  v.  District  of  Colum- 
bia, 6  Mackey  285;  Savannah,  F.  & 
W.  R.  Co.  v.  Savannah,  96  Ga.  680; 
Clarke  v.  Chicago,  185  111.  354;  Uhl 
v.  Moorhous,  137  Ind.  445;  Gatch  v. 
Des  Moines,  63  Iowa  718;  Chesapeake 
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proper  stage  of  the  proceeding's  is  as  clear  in  the  case  of 
this  species  of  taxation  as  any  other,  and  it.  is  customary 


&  O.  R.  Co.  v.  Mullins,  94  Ky.  355; 
Mayor  v.  Scharf,  54  Md.  499;  Ulman 
v.  Baltimore,  72  Md.  587;  Sears  v. 
Street  Com'rs,  173  Mass.  350;  White- 
ford  v.  Probate  Judge,  53  Mich.  130; 
Sligh  v.  Grand  Rapids,  84  Mich.  497; 
Overman  v.  St.  Paul,  39  Minn.  120; 
St.  Louis  v.  Rankin,  96  Mo.  497; 
Stuart  v.  Palmer,  74  N.  Y.  183;  Rem- 
sen  v.  Wheeler,  105  N.  Y.  573;  Mc- 
Loughlin  v.  Miller,  124  N.  Y.  510; 
Poillon  v.  Rutherford,  65  N.  J.  L. 
538;  Pickton  v.  Fargo  (N.  D.),  88  N. 
W.  Rep.  90;  Hershberger  v.  Pitts- 
burgh, 115  Pa.  St.  78;  Hutcheson  v. 
Storrie,  92  Tex.  685;  Violett  v.  Alex- 
andria, 92  Va.  561 ;  Norfolk  v.  Young, 
97  Va  728:  Dietz  v.  Neenah,  91  Wis. 
422.  A  notice  of  the  meeting  of  a 
city  board  of  public  works  for  the 
purpose  of  assessing  upon  property 
benefited  the  cost  of  a  public  im- 
provement is  invalid  if  it  defines,  in 
advance  of  any  hearing,  a  limited 
district  as  embracing  the  property 
upon  which  the  assessment  ,is  to  be 
made:  State  v.  Otis,  53  Minn.  318.  A 
city,  after  taking  the  preliminary 
steps  for  improving  a  street,  cannot, 
at  the  time  of  hearing^  decide  to  im- 
prove a  part  only  and  go  on  without 
any  new  notice  and  hearing  to  do 
so:  Stockton  v.  Whitmore,  50  Cal. 
554.  Where  the  legislature  deter- 
mines it,  the  owners  have  no  right  to 
be  heard  upon  the  question  whether 
their  lands  are  or  are  not  benefited, 
but  only  upon  the  validity  of  the 
assessment  and  its  apportionment 
among  the  different  parcels  of  the 
class  which  the  legislature  has  con- 
clusively determined  to  be  benefited : 
Spencer  v.  Merchant,  125  U.  S.  345. 
An  act  of  congress  creating  a  gen- 
eral water-system  for  the  District  of 
Columbia,  and  prescribing  the  rate 
of  the  assessment  and  the  method  of 
its  collection,  is  conclusive  as  to  the 


necessity  of  the  work  and  as  to  the 
benefits  to  abutting  property;  and 
an  owner,  being  presumed  to  have 
notice  of  the  law,  cannot  complain 
that  he  was  not  notified  of  the  cre- 
ation of  the  system  or  consulted  as 
to  the  probable  cost  thereof:  Par- 
sons v.  District  of  Columbia,  170  U.  S. 
45.  It  is  not  necessary  that  a  state 
legislature  shall  first  permit  a  hear- 
ing, either  before  itself,  one  of  its 
committees,  or  any  other  tribunal, 
prior  to  its  creating  a  new  taxing 
district  and  determining  what  ter- 
ritory shall  belong  to  it,  and  what 
property  shall  be  considered  as  ben- 
efited by  the  proposed  improvement: 
Williams  v.  Eggleston,  170  U.  S.  304. 
The  failure,  where  the  cost  of  street 
improvement  is  to  be  assessed  by 
frontage,  to  provide  for  a  hearing  as 
to  benefits,  held  not  fatal:  Detroit 
v.  Parker,  181  U.  S.  399.  A  resolu- 
tion of  necessity  and  notice  thereof 
are  not  essential  to  give  jurisdiction 
to  a  city  council,  if  notice  and  hear- 
ing are  given  to  the  property  owner 
before  the  making,  of  the  final  as- 
sessment: Hughes  v.  Parker,  148  Ind. 
692.  The  legislature  may  provide 
for  the  fixing  of  the  aggregate 
amount  to  be  assessed  against  the 
property  to  be  benefited  by  a  public 
improvement,  without  granting  a 
hearing  to  the  property  owners  as  to 
such  amount:  Baltimore  v.  Ulman, 
79  Md.  469.  A  statute  permitting  a 
city  council  to  fix  the  district  ben- 
efited by  an  improvement,  and  to 
specify  the  total  amount  to  be  as- 
sessed thereupon  for  benefits,  is  not 
invalid  in  that  it  provides  no  notice 
to  owners  in  relation  to  the  estab- 
lishment of  the  district,  and  to  the 
amount  of  the  assessment:  Voigt 
v.  Detroit,  123  Mich.  547.  A  hearing 
upon  the  question  of  necessity  need 
not  be  given  to  one  whose  land  is 
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to  provide  for  it,  either  by  statute  or  by  ordinance ; 1  but  there  is 
authority  for  the  propositibn  that  when  the  apportionment  of 
the  assessment  involves  only  a  mathematical  calculation,  the 
taxpaj'er  is  not  entitled  to  be  heard;2  and  in  any  event  it  is 
enough  if  those  who  are  to  bear  the  burden  have  a  right  to  be 
heard  before  the  assessment  becomes  a  final  lien  upon  their 


not  taken,  but  who  is  merely  to  be 
assessed:  Roberts  v.  Smith,  115  Mich* 
5.  One  whose  land  is  .assessed  for 
the  cost  of  making  a  sewer  is  not 
necessarily  entitled  to  notice  of  the 
city's  intention  to  lay  out  the  sewer: 
Collins  v.  Holyoke,  146  Mass.  298. 
A  property  owner  has  no  constitu- 
tional right  to  be  heard  on  the  va- 
lidity of  a  re-assessment  in  an  action 
therefor  by  the  city  where  he  had 
notice  under  the  original  assess- 
ment: Nottage  v.  Portland,  35  Or. 
529.  One  tenant  in  common  cannot 
object  to  a  special  assessment  for  a 
street  improvement  on  the  ground 
that  a  co-tenant  was  not  given  the 
statutory  notice,  since  he  may  pay 
his  proportion  of  the  assessment  and 
relieve  his  individual  interest :  Birket 
v.  Peoria;  185  111.  369.  One  could 
not  claim  that  she  bad  no  notice 
that  the  cost  of  guttering  and  curb- 
ing the  street  in  front  of  her  lots 
was  to  be  assessed  against  the  lots, 
where  there  was  a  general  city  or- 
dinance providing  that  such  lots 
should  be  so  assessed:  Arnold  v.  Fort 
Dodge,  111  Iowa  152. 

1  Where  a  statute  provides  for  an 
assessment  to  be  made  as  provided 
in  the  city  charter  for  assessing  the 
expenses  of  a  street  grading,' and  the 
charter  provides  for  notice  in  such 
a  case,  the  statute  is  not  defective, 
as  not  providing  for  notice:  Grand 
Rapids  School  Furn.  Co.  v.  Grand 
Rapids,  92  Mich.  564.  A  city  char- 
ter authorizing  special  assessments 
is  not  invalid  for  want  of  a  provis- 
ion for  notice  to  property  owners* 
as  such  provision  may  be  made  by 


ordinance:  Tripp  v.  Yankton,  10  S.  D. 
516.  Where  the  statute  does  not 
provide  for  constructive  notice  to 
property  owners  of  a  hearing  on  or- 
dinances for  the  construction  of  side- 
walks at  their  own  expense,  reason- 
able actual  notice  is  necessary,  and 
the  ordinance  must  provide  for  it: 
Landis  v.  Vineland  Borough,  60  N.  J. 
L.  264;  Locker  v.  South  Amboy,  62 
N.  J.  L.  197.  Where  an  ordinance 
provides  for  a  board  of  viewers  to 
apportion  among  property  owners 
the  cost  of  a  sewer,  and  directs  the 
board  to  hold  meetings  at  stated 
times  and  places  to  hear  all  who  have 
an  interest,  provision  for  notice  is 
implied:  Paulsen  v.  Portland,  149 
U.  S.  30.  A  municipal  ordinance  pro- 
viding for  assessments  for  street  im- 
provements is  void  if  it  makes  no 
provision  for  notice  to  or  hearing  by 
those  whose  property  is  to  be  as- 
sessed :  Brown  v.  Denver,  7  Colo.  305. 
It  was  held  in  Taylor  v.  Boyd,  63  Tex. 
533,  and  Adams  v.  Fisher,  63  Tex.  651, 
that  no  notice  to  abutting  lot  owners 
other  than  the  charter  provision  that 
a  roll  showing  the  lots  and  owners 
shall  be  prepared  by  the  city  engi- 
neer and  submitted  to'the  council  is 
necessary.  < 

2  Gillette  v.  Denver,  21  Fed.  Rep. 
822;  English  v.  Wilmington,  2  Mar- 
vel 63;  Amery  v.  Keokuk,  72  Iowa 
701;  Cleveland  v.  Tripp,  13  R  I.  50. 
See  Dittoe  v.  Davenport,  74  Iowa  66. 
Certain  Maryland  cases  to  the  same 
effect  have  been  overruled  by  Ul- 
man  v.  Baltimore,  72  Md.  58.  And 
Laughlin  v.  Miller.  124  N.  Y.  510,  is 
contra. 
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property.1  As  in  other  cases,  notice  by  publication  is  sufficient 
if  the  statute  so  provides.2  The  notice  must,  of  course,  comply 
with  the  requirements  of  the  statute.3  Where  the  statute  pro- 
vides for  a  hearing  before  commissioners,  they  have  no  au- 
thority to  restrict  objections  to  such  as  shall  be  presented  in 
writing;4  but  the  person  affected  must,  in  general,  make  his' 
objections  at  the  time  for  which  notice  of  hearing  is  given, 
and  if  he  fails  to  do  so  he  will  not  be  heard  afterwards.5 
The  rule  that  the  legislative  authority  cannot  delegate  its 


1  Reclamation  Dist.  v.  Evans,  61 
Cal.  104;  Lent  v.  Tillson,  72  Cal.  404; 
Reclamation  Dist.  v.  McCullah,  124 
Cal.  175;  Speer  v.  Athens,  85  Ga.  49; 
Weaver  v.  Templin,  113  Ind.  298; 
Garvin  v.  Daussman,  114  Ind.  429; 
Law  v.  Johnston,  118  Ind.  261;  Mc- 
Eneny  v.  Sullivan,  125  Ind.  407;  Pear- 
son v.  Zable,  78  Ky.  170;  Holt  v.  Som- 
erville  City  Council,  127  Mass.  408; 
Shinkle  v.  Essex  Pub.  Road  Board, 
47  N.  J.  L.  93;  Brewster  v.  Syracuse, 
19  N.  Y.  116;  People  v.  Smith,  21 
N.  Y.  595;  In  re  Zborowski,  68  N.  Y. 
88;  In  re  Amsterdam,  126  N.  Y.  158; 
Schenectady  v.  Trustees,  66  ,  Hun 
179,  21  N.  Y.  Supp.  147;  Caldwell  v. 
Carthage,  49  Ohio  St.  334:  Wilson  v. 
Salem,  24  Or.  504;  King  v.  Portland, 
38  Or.  402;  Hennessy  v.  Douglas 
County,  99  Wis.  129. 

2  Davidson  v.  New  Orleans,  96  U.  S. 
97;  Paulsen  v.  Portland,  149  U.  S.  30; 
Wight  v.  Davidson.  181 U.  S.  371;  Ly- 
man v.  Plummer,  75  Iowa  353;. Ches- 
apeake &  O.  R.  Co.  v.  Mullins,  94  Ky. 
355;  Hennepin  County  v.  Bartleson, 
37  Minn.  343;  State  v.  Pillsbury,  82 
Minn.  359;  Kansas  City  v.  Ward,  134 
Mo.  172;  De  Peyster's  Petition,  80 
N.  Y.  565;  Philadelphia  v.  Jenkins, 
162  Pa.  St.  461.  As  to  the  sufficiency 
of  such  notice,  see  Bellingham  Bay 
&  B.  C.  R.  Co.  v.  New  Whatcom,  172 
U.  S.  314;  Gilmore  v.  Hentig,  33 
Kan.  156;  Fairchild  v.  St.  Paul,  46 
Minn.  540;  New  Whatcom  v.  Belling- 
ham Bay  Imp.  Co.,  16  Wash.  181; 


Jones  v.Seattle,  19  Wash.  669.  Where 
a  notice  is  to  be  given  in  a  paper  pub- 
lished in  a  city,  it  is  immaterial,  if 
published  in  the  city,  where  it  is 
actually  printed,  Rickett  v.  Hyde 
Park,  85  111.  110.  Under  a  city  char- 
ter not  providing  for  notice  to  the 
owners  of  property  to  be  assessed  for 
the  opening  of  a  street,  a  published 
notice  that  the  city  proposes  to  ex- 
tend a  street  is  not  a  sufficient  notice 
to  them  so  as  to  validate  an  assess- 
ment of  damages  on  lands  beyond , 
those  bounded  by  the  extended 
street:  In  re  Amsterdam,  55  Hun 
270^  8  N.  Y.  Supp.  234 

'Hawthorne  v.  East  Portland,  13 
Or.  271.  If,  for  instance,  the  statute 
so  requires,  the  kind  of  improvement 
must  be  expressed  definitely  in  the 
notice:  Ibid.  If  the  statute  pre- 
scribes how  notice  shall  be  given, 
city  authorities  cannot  substitute 
one  of  a  different  character:  Cham- 
bers v.  Satterlee,  40  Cal.  497.  Where 
by  charter  a  survey  and  estimate  are 
filed  with  the  city  clerk,  such  esti- 
mate is  the  basis  of  the  notice,  and 
need  not  set  out  the  particulars  as 
to  the  character  or  cost  of  the  im- 
provement: Felker  v.  New  What- 
com, 16  Wash.  178. 

4Merritt  v.  Portchester,  71  N.  Y. 
309,  citing  State  v.  Jersey  City,  25  N. 
J.  L.  309;  Hopkins  v.  Mason,  42  How. 
Pr.  115. 

s  Blake  v.  People,  109  111.  504. 
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powers  is  also  as  imperative  here  as  elsewhere,1  and  therefore 
the  question  what  rule  of  apportionment  shall  be  applied, 
though  it  might  be  referred  for  decision  to  municipal  authori- 
ties, cannot  be  left  to  merely  administrative  or  ministerial  offi- 
cers.2 But  the  execution  of  the  rule,  and  the  determination  of 
the  district,  when  it  is  to  depend  upon  facts,  is  commonly  not 
only  with  propriety,  but  of  necessity,  left  to  such  officers,3 


i  Murray  v.  Tucker,  10  Bush  240. 

2  An  assessment  is  invalid  where 
the  city  council,  in  making  the  con- 
tract, attempted  to  delegate  its  au- 
thority as  to  choice  of  materials,  etc., 
to  the  street  superintendent:  Chase  v. 
Scheerer  (Cal.),  68  Pac.  Rep.  768.  And 
see  the  cases  cited  Ibid.  Where  a 
city  charter  provides  that  the  comp- 
troller shall,  on  the  common  coun- 
cil's direction,  report  to  the  council 
an  assessment  upon  the  property  ben- 
efited by  an  improvement,  that  the 
council  shall  examine  and  consider 
the  roll,  that  the  council  may  change 
or  confirm  it,  and  that  when  so  con- 
firmed it  shall  be  deemed  conclu- 
sively an  assessment  of  the  council, 
these  provisions  require  the  council 
to  exercise  its  judgment,  and  a  mere 
examination  and  approval  of  the  roll 
reported  by  the  comptroller  is  not 
sufficient:  White  v.  Stevens,  67  Mich. 
33.  The  validity  of  an  assessment 
for  a  sewer  made  by  a  mayor  and 
aldermen  is  not  affected  by  the  fact 
that  one  not  a  member  of  the  board 
was  called  on  to  assist  in  making  it: 
Collins  v.  Holyoke,  146  Mass.  298. 
Where  a  committee  appointed  by  the 
council  investigated  the  roll  of  ben- 
efits assessed  for  a  public  improve- 
ment, the  property  owners  assessed 
being  given  a  hearing  on  the  con- 
firmation of  the  roll  by  the  council 
on  the  report  of  the  committee,  the 
committee's  action  is  the  council's: 
Brown  v.  Saginaw,  107  Mich.  643. 
Where  a  committee  may  assess  ben- 
efits by  itself  or  by  a  committee  ap- 
pointed by  it,  it  may  adopt  an  as- 


*sessment  made  by  a  committee  not 
appointed  by  it:  Bartram  v.  Bridge- 
port, 55  Conn.  122.  The  adoption  by 
a  common  council  of  the  report  of 
assessors  appointed  by  it  sufficiently 
complies  with  the  charter  require- 
ment that  the  council  make  the  as- 
sessment: Smith  v.  Buffalo,  90  Hun 
118,  35  N.  Y.  Supp.  635. 

3  The  fact  that  the  exercise  of  mu- 
nicipal powers  of  discretion  cannot 
be  delegated  does  not  prevent  a  cor- 
poration's appointing  committees 
and  investing  them  with  ministerial 
or  administrative  duties.  The  basis 
of  assessment  being  fixed  by  statute, 
the  rest  is  mere  measurement:  Dan- 
cer v.  Mannington,  50  W.  Va.  322.  A 
city  council  may  delegate  to  aboard 
of  public  works  full  authority,  over 
the  making  of  a  contract  for  a  pub- 
lic improvement:  Rogers  v.  St.  Paul, 
22  Minn.  491  If  a  city  council  has 
power  to  prescribe  the  mode  in  which 
a  special  tax  shall  be  assessed,  and 
has  ordered  the  levy  and. assessment 
by  resolution  and  directed  the  city 
auditor  to  fix  the  amount  due  from 
each  owner  according  to  his  front- 
age, there  is  no  delegation  of  the 
power  to  assess;  the  auditor's  action 
is  merely  clerical:  Burlington  v. 
Quick,  47  Iowa  222.  Where  the  city 
council  ordered  a  street  to  be  im- 
proved, and  fixed  the  assessment  dis- 
tricts, the  fact  that  the  city  engineer 
had  outlined  the  assessment  dis- 
tricts, and  that  his  plan  was  adopted 
by  the  council,  did  not  affect  the  va- 
lidity of  an  assessment  made  to  pay 
for  the   improvements:   Davies   v. 
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Municipal  action.  Municipalities  having  no  inherent  power 
in  these  cases,  it  is  necessary  to  the  validity  of  their  action 
that  they  keep  closely  to  the  authority  conferred.1  Their 
ordinances  and  resolutions  must  be  adopted  in  due  form  of 
law,5  and  they  must  keep  within  them  afterwards.3    They  can 


East  Saginaw,  87  Mich.  439.  A  stat- 
ute was  held  not  void  tor  failing  to 
describe  the  precise  mode  by  which 
the  superintendent  of  streets  should 
assess  benefits  arising  from  street 
improvements:  Greenwood  v.  Mor- 
rison, 128  Cal.  350,  citing  Harney  v. 
Benson,  113  Cal.  314;  O'Rielley  v. 
Kingston,  114  N.  Y.  439. 

1  Haskell  v.  Bartlett,  34  Cal.  281; 
Smith  v.  Cofran,  34  Calr  310:  Brock 
v.  Luning,  89  Cal.  316;  Kelso  v.  Cole, 
121  Cal.  121;  Bacon  v.  Savannah,  91 
Ga.  500;  Spaulding  v.  Baxter,  25  Ind. 
App.  485;  Caldwell  v.  Rupert,  10 
Bush  179;  Allen  v.  Portland,  35  Or. 
420;  Oshkosh  City  R.  Co.  v.  Winne- 
bago County,  89  Wis.  435.  Park  com- 
missioners, a  municipal  corporation, 
need  not.  in  a  proceeding  for  the  con- 
firmation of  a  special  assessment  by 
them  for  improving  a  street,  show 
that  they  observed  all  the  steps  re; 
quired  by  the  statute  in  taking  ju- 
risdiction over  the  street:  Bass  v. 
South  Park  Com'rs,  171  111.  370; 
Aldis  v.  South  Park  Com'rs,  171  111. 
424;  Royal  Ins.  Co.  v.  South  Park 
Com'rs,  175  111.  491. 

2  See  Bacon  v.  Savannah,  91  Ga. 
500;  Lindsay  v.  Chicago,  115  III.  120; 


Carlyle  v.  Clinton  County,  140  111.  512 : 
East  St.  Louis  v.Albrecht,  150  111.  510; 
Thaler  v.  West  Chicago  Park  Com'rs, 
174  I1L  211;  Merritt  v.  Kewanee,  175 
111.  537;  Pells  v.  Paxton,  176  111.  318; 
Connecticut  Mut..L.  Ins.  Co.  v.  Chi- 
cago, 185  111.  148;  Clarke  v.  Chicago, 
185  111.  254;  Petition  of  De  Pierris,. 
82  N.  Y.  243;  Matter  of  Metropolitan 
Gas-Light  Co.,  85  N.  Y.  526;  Cham- 
berlain v.  Cleveland,  34  Ohio  St.  551. 
The  Illinois  cases  above  cited  insist 
upon,  the  necessity  of  a  valid  ordi- 
nance as  the  foundation  for  an  im- 
provement by  special  assessment  or 
special  taxation,  and  hold  that  there 
can  be  no  assessment  for  a  public 
improvement  where  the  contract  was 
made  and  work  begun  before  an  or- 
dinance authorized  it.  So  in  Part- 
ridge v.  Lucas,  99  Cal.  519,  it  was 
held  that  an  assessment  which  in- 
cluded the  cost  of  work  not  em- 
braced in  a  resolution  of  intention 
is  wholly  void.  And  where  viewers 
were  appointed  before  the  council 
passed  any  ordinance  or  took  any 
action  indicating  a  determination 
to  make  an  assessment  according 
to  benefits,  such  appointment  and 
the    proceedings    thereunder    were 


3  A  contract  for  an  improvement 
need  not,  in  California,  include  the 
whole  work  embraced  in  the  resolu- 
tion providing  for  it ;  this  is  matter  of 
discretion:  Emery  v.  San  Francisco 
Gas  Co.,  31  Cal.  240.  But  a  city  coun- 
cil, after  ordering  a  certain  improve- 
ment as  an  entirety,  cannot  accept 
performance  of  a  part  and  compel 
payment  therefor,  while  dispensing 
with  the  rest:  Henderson  v.  Lam- 
bert, 14  Bush  24.   That  a  public  work 


has  not  been  extended  as  far  as  con- 
templated by  the  ordinance  does  not 
render  the  assessment  invalid,  but 
abutting  owners  can  merely  ask 
that  the  amount  of  cost  be  properly 
reduced:  Kelly  v.  Chadwick,  104 
An.  719.  Where  an  ordinance  "au- 
thorized paving  and  guttering  only, 
but  the  assessment  was  for  paving, 
guttering,  and  grading,  such  assess- 
ment was  void:  McClellan  v.  Dis- 
trict of  Columbia,  7  Mackey  93. 
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bind  the  taxpayers  only  in  the  mode  prescribed,  aud  can  sub- 
stitute no  other.1  Their  legislative  action,  if  properly  taken, 
is  conclusive  of  the  propriety  of  the  proposed  improvement, 


fatally  defective,  and  could  not  be 
cured  by  passing,  subsequently,  a 
proper  ordinance :  Scranton  v.  Barnes, 
147  Pa.  St.  461.  Where  the  statute 
was  that  no  vote  should  be  taken  in 
either  board  of  the  common  council 
upon  the  passage  of  a  resolution  or 
ordinance  contemplating  a  special 
improvement  or  levying  a  tax  or  as- 
sessment until  after  three  days'  pub- 
lication of  notice,  it  was  held  that 
each  board  must  give  the  notice  for 
itself:  Petition  of  De  Pieris,  82  N.  Y. 
243.  An  assessment  is  not, void  be- 
cause the  order  for  it  in  the  city 
council  did  not  have  the  several 
readings  required  by  the  rules  of  that 
body,  since  it  may  waive  compliance 
with  its  own  rules:  Holt  v.  Somer- 
ville,  127  Mass.  408.  Journal's  omis- 
sion to  show,  as  required  by  the  stat- 
ute, the  names  of  the  members  and 
how  each  voted  on  a  yea  and  nay 
vote',  held  fatal  to  the  validity  of  an 
ordinance  adopted  by  a  city  council: 
Pickton  v.  Fargo  (N.  D.),  88  N.  W. 
Rep.  90.  "Where  the  statute  re- 
quired the  ordinance  to  be  passed 
with  "  the  unanimous  consent  of 'the 
mayor  and  aldermen'  in  council," 
and  it  purported  to  be  passed  "  by  the 
mayor  and  board  of  councilmen," 
held  that  unanimous  consent  was  to 
be  understood,  nothing  to  the  con- 
trary appearing  of  record:  Lexing- 
ton v.  Headley,  5  Bush  508.  (The 
record  showed  an  affirmative  vote 
of  all  the  aldermen,  but  was  silent 
as  to  the  mayor,  although  he  signed 
the  proceedings.)  Compare  Hoyt  v. 
East  Saginaw,  19  Mich.  39.  Where 
the  statute  permitted  the  improve- 
ment of  a  street  and  an  assessment 
of  expense  on  the  owners  front- 
ing thereon,  on  a  petition  therefor 
in  writing,   by  the  owners  of  the 


larger  part  of  the  ground  between 
the  points  to  be  improved,  provided 
that  the  council,  by  a  vote  of  all  the 
member?  elect,  might  order  such  im- 
provement without  such  petition, 
held  that  an  ordinance  not  passed 
by  the  vote  of  all,  in  the  absence  of 
such  a  petition,  was  invalid:  Cov- 
ington v.  Casey,  3  Bush  698.  An  im- 
provement is  not  ordered  when  bids 
are  merely  advertised  for,  and  there- 
fore if  the  city's  power  is  taken 
away  with  a  saving  of  cases  in  which 
improvements  are  already  ordered, 
further  proceedings  cannot  be  taken 
in  the  case:  Wardens  v.  Burlington, 
39  Iowa  224.  On  the  point  what  is 
a  sufficient  ordering  of  the  work,  see 
Wright  v.  Boston,  9  Cush.  233;  State 
v.  New  Brunswick,  30  N.  J.  L.  395. 
The  city  council's  final  order  direct- 
ing an  estimate  for  street  improve- 
ments controls,  although  the  coun- 
cil may  have  made  an  intermediate 
order  refusing  it:  Taber  v.  Fergu- 
.  son,  109  Ind.  237. 

1  Covington  v.  Worthington,  88  Ky. 
206;  Stebbins  v.  Kay,  123  N.  Y.  31. 
Where  the  city  charter  provides  that 
"  whenever  the  common  council  shall 
determine  that  it  is  necessary  to 
construct"  a  sewer,  it  shall  cause 
plans  and  specifications  to  be  made 
and  filed,  and  bids  are  then  to  be  ad- 
vertised for,  an  assessment  for  the 
construction  of  a  sewer  the  necessity 
for  which  has  not  been  determined 
previously  by  the  council  is  invalid: 
White  v.  Stevens,  67  Mich.  33.  Where 
the  statute  provides  that  a  lien  can 
be  imposed  upon  land  in  front  of 
which  a  street  improvement  is  ex- 
ecuted when  the  specific  improve- 
ment is  required  to  be  done  by  an 
ordinance,  no  lien  is  imposed  by  an 
ordinance  which  applies  generally 
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and  of  the  benefits  that  will  result,  if  it  covers  that  subject,1 
but  it  will  not  conclude  as  to  the  preliminary  conditions  to  any 


to  any  or  all  streets:  State  v.  Bor- 
ough Commission,  50  N.  J.  L.  565. 
If  a  city  charter  requires  that  an  or- 
dinance to  carry  out  improvements 
shall  be  referred  to  commissioners  of 
assessments  and  the  city  surveyor, 
a  reference  to  commissioners  only  is 
insufficient  to  make  an  assessment 
valid:  State  v.  Bayonnei  49  N.  J.  L. 
311.  An  assessment  of  the  expense 
of  widening  and  extending  a  street 
which  was  partly  incurred  without 
contract  or  advertisement  as  re- 
quired by  statute,  held  invalid:  War- 
ren v.  Boston  (Mass.),  62  N.  E.  Rep. 
951.  Where  a  city  charter  requires 
that  all  contracts  for  street  improve- 
ments shall  be  referred  to  a  commit- 
tee of  the  city  council,  a  contract 
without  such  reference  cannot  be 
made  the  basis  of  a  lot-owner's  lia- 
bility for  an  assessment:  Worthing- 
ton  v.  Covington,  82  Ky.  265.  If  the 
statute  requires  a  local  improvement 
to  be  made  under  a  contract  let  by 
competitive  bidding,  an  assessment 
where  the  work  has  been  done  by 
the  day  is  void,  and  cannot  be  recov- 
ered: In  re  Manhattan  E.  'Co.,  102 
N.  Y.  801.  See  Baltimore  v.  Boyd,  64 
Md.  11.  An  assessment  is  void  if  the 
work  is  not  let  to  the  lowest  respon- 
sible bidder  if  the  statute  requires  it: 
Brady  v.  Bartlett,  56  CaL  350.  See 
Matter  of  Savings  Bank,  55  N.  Y.  388; 
Blodgett's  Petition,  91  N.  Y.  117. 
Where  an  ordinance  required  all 
contracts  for  public  improvements 
to  be  let  to  the  lowest  bidder,  a  com- 
mittee of  the  council  cannot,  when 
entering  into  a  contract  with  the 
lowest  bidder  for  the  construction  of 
a  sewer,  change  the  terms  of  the  ac- 


cepted bid  by  inserting  an  additional 
item  therein,  and  the  amount  of  such 
item  cannot  be  collected  from  the 
abutting  owners:  Smith  v.  Portland, 
25  Or.  297.  Where  a  board  of  super- 
visors is  required  to  publish  notice 
of  awarding  a  contract,  the  board 
must  order  the  publication:  Dpn- 
nelly  v.  Tillman,  47  Cal.  40;  Himmel- 
man  v.  Satterlee,  49  Cal.  387.  An 
ordinance  authorizing  a  local  im- 
provement is  invalid  if  it  fails  to 
specify,  as  the  statute  requires,  "the 
nature,  character,  locality,  and  de- 
scription "of  the  improvement:  Ster- 
ling v.  Gait,  117  111.  11;  Kankakee 
v.  Potter,  119  111.324;  Ogden  v.  Lake 
View,  121  111.  422;  Holden  v.  Chi- 
cago, 172  111.  263;  Lusk  v.  Chicago, 
176  111.  207;  Jacobs  v.  Chicago,  178 
111.  560;  Dickey  v.  Chicago,  179  111. 
184;  Foss  v.  Chicago,  184  111.  436; 
Kuester  v.  Chicago,  187 I1L  21;  Fehr- 
ing  v.  Chicago,  187  111.  416;  Kelly  v. 
Chicago,  193  111.  324;  Beach  v.  Chi- 
cago, 193  111.  369;  People  v.  Hills, 
193  111.  281;  Moll  v.  Chicago,  194  111. 
28;  De  Witt  County  v.  'Clinton,  194 
111.  521.  But  it  is  sufficient  if  words 
of  description  are  used  which  have  a 
definite  and  well-defined  meaning  in 
the  locality:  Levy  v.  Chicago,  113 
111.  650.  And  see  further  as  to  this 
requirement,  Springfield  v.  Malthus, 
104  111.  88;  Pearce  v.  Hyde  Park,  126 
111.  287;  Springfield  v.  Sale,  127  111. 
359.  It  is  held  in  Indiana  that  a  city 
councils  resolution  directing  street 
improvements  and  establishing  in 
general  terms  grades,  etc.,  is  not  bad 
for  indefiniteness  if  reducible  to  a 
certainty  by  reference  to  other 
sources:  Taber  v.  Ferguson,  109  Ind. 


1  Bacon  v.  Savannah,  105  Ga.  62; 
Moore  v.  People,  106  111.  376;  Mc- 
Chesney  v.  Chicago,  171  111.  253;  Pear: 
son  v.  Zable,  78  Ky.  170;  Ludlow  v. 


Trustees,  78  Ky.  357;  Baltimore  v. 
Boyd,  64  Md.  10;  Da  vies  v.  Saginaw, 
87  Mich.  489;  Shimmons  v.  Saginaw, 
104  Mich.  511. 
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action  at  all ; 1  such,  for  example,  as  that  there  shall  be  in  fact 
such  a  street  as  they  undertake  to  provide  for  the  improvement 
of,2  or  that  the  particular  improvement  shall  be  petitioned  for 
or  assented  to  by  a  majority  or  some  other  defined  proportion 


227.  And  such  an  ordinance  need 
not  describe  the  improvement  in  de- 
tail. It  is  sufficient  if  it  gives  a  gen- 
eral description  as  to  the  plan  of 
work:  Taber  v.  Graf  miller,  109  Ind." 
206.  It  is  held  in  California  that  the 
resolution  of  intention  to  make  a 
street  improvement  .must  intelli- 
gently describe  the  work  to  be  done 
in  all  and  each  of  its  material  parts; 
and  a  failure  of  description  in  any 
material  part  of  the  work  vitiates 
the  resolution  as  a  whole,  and  avoids 
any  contract  and  any  assessment 
based  thereon :  Bay  Rock  Co.  v.  Bell, 
133  Cal.  ISO;  McDonell  v.  Gillon  (Cal.), 
66  Pac.  Rep.  314  As  to  specification 
of  grade,  in  ordinance  or  resolution 
ordering  an  improvement,  see  White 
v.  Alton,  149  111.  626;  Haley  v.  Alton, 
152  111.  113;  Parker  v.  La  Grange, 
171  I1L  344;  Claflin  v.  Chicago,  178 
111.  549;  Brewster  v.  Peru,  180  111. 
184;  Ronan  v.  People,  193  111.  631; 
Craig  v.  People,  193  111.  199;  Job  v. 
People,  193  111.  609;  Higgins's  Estate 
v.  People,  193  III..  394.  Where  statu- 
tory provisions  have  been  disre- 
garded in  the  construction  of  a  local 
improvement,  the  fact  that  the  cost 
was  not  thereby  increased  does  not 
authorize  the  assessment  of  the  ex- 
penses so  illegally  incurred  on  the 
property  benefited:  Warren  v.  Bos- 
ton (Mass.),  62  N.  E.  Rep.  951. 

1  A  city,  in  a  suit  to  enforce  a  spe- 
cial assessment,  has  the  burden  of 
showing  performance  of  the  condi- 
tions precedent:  Lufkin  v.  Galveston, 
56  Tex.  522. 

2  Baltimore  v.  Hook,  63  Md.  371; 
Touzalinv.  Omaha,  25  Neb.  817;  Phil- 
adelphia v.  Ball,  147  Pa.  St  243.  A 
city  cannot  proceed  to  levy  an  assess- 
ment for  a  street  or  sewer  until  it 


obtains  an  easement  for  the  purpose: 
Leavenworth  v.  Lang,  6  Kan.  274; 
Lorenz  v.  Armstrong,  3  Mo.  App.  574; 
Matter  of  Rhinelander,  68  N.  Y.  105. 
And  there  is  no  easement  if  the  pro- 
ceedings to  obtain  it  were  void  as  to 
any  of  the  lot-owners:  Bush  v.  De- 
troit, 32  Mich.  43.  A  statute  author- 
izing assessments  for  sewers  '•  in 
streets "  was  held  to  mean  public 
streets ;  bu  t  the  laying  out  of  a  private  - 
way  as  a  public  street  before  the 
building  of  a  sewer  therein  rendered 
the  assessment  valid:  Bishop  v.  Tripp, 
15  R  I.  466.  It  was  held  in  Holmes  v. 
Hyde  Park,  121  111.  128,  followed  in 
Hunerberg  v.  Hyde  Park,  130 I1L  155, 
and  Leman  v.  Lake  View,  131 I1L  388, 
that  a  person  specially  assessed  for 
the  expense  of  grading  and  paving 
a  street  in  an  incorporated  village 
could  not  set  up  against  the  confir- 
mation of  the  assessment  that  the 
village  had  not  acquired  title  to  the 
soil  of  the  street.  See  Jackson  v.- 
Smith,  120  Ind.  520;  Mason  v.  Sioux 
Falls,  2  S.  D.  640.  As  to  highway's 
becoming  impressed  with  character 
of  city  street,  so  as  to  sustain  assess- 
ment after  annexation  of  territory  to 
city,  see  McGrew  v.  Stewart,  51  Kan. 
185.  The  fact  that  part  of  a  sewer's 
length  ran  through  private  property, 
the  owners  of  which  had  not  con- 
sented thereto,  did  not,  it  was  held 
in  Johnson  v.  Duer,  115  Mo;  366,  re- 
lieve the  property  owners  from  pay- 
ing for  that  part  of  the  sewer 
which  ran  through  the  public  streets.- 
The  objection  to  a  street"  assess- 
ment that  the  grade  of  a  certain 
crossing  outside  the  work  ordered  to 
be  done  had  been  fixed  was  held  un- 
tenable in  Warren  v.  Russell,  129  Cal 
381. 
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of  the  parties  concerned.  This  last  provision  is  justly  regarded 
as  of  very  great  importance,  and  a  failure  to  observe  it  will  be 
fatal  at  any  stage  in  the  proceedings.1     And  any  decision  or 


'Dyer  v.  Miller,  58  Cal.  585;  Mulli- 
gan v.  Smith,  59  Cal.  306;  Keese  v. 
Denver,  10  Colo.  113;  Merritt  v. 
Kewanee,  175  111.  537;  Hammond  v. 
Leavitt,  181  111.  416;  Case  v.  Johnson, 
01  Ind.  447;  Howard  v.  Bristol,  8 
Bush  493;  Steuart  v.  Baltimore,  7 
Md.  500;  Henderson  v.  Baltimore,  8 
Md.  353;  Howard  v.  First  Independ- 
ent Church,  18  Md.  451;  Twiss  v. 
Port  Huron,  63  Mich.  538;  Dennison 
v.  Kansas  City,  95  Mo.  416;  Terhune 
v.  Passaic,  41  N.  J.  L.  90;  App  v. 
Stockton,  61  N.  J.  L.  520;  Sharp  v. 
Speir,  4  Hill  76;  Fass  v.  Seehawer, 
60  Wis.  535.  See  Whiteford  v.  Pro- 
bate Judge.  53  Mich.  130.  It  was 
held  in  Buchan  v.  Broadwell,  88  Mo. 
31,  that  a  provision  in  a  city  charter 
authorizing  assessments  against  all 
abutters  where  a  street  is  graded,  on 
the  petition  of  a  majority  in  front- 
age of  resident  abutters,  does  not  un- 
constitutionally discriminate  against 
the  non-resident  abutters.  Where 
two  intersecting  streets  were  to  be 
paved,  a  petition  signed  by  a  ma- 
jority of  the  total  abutting  property 
on  both  streets  was  insufficient: 
Bloommgton  v.  Beeves,  177  111.  161. 
Property  owners  whose  property  will 
be  charged  by  the  establishment  of 
a  paving  district  are  entitled  to  in- 
sist that  the  several  petitioners  sign 
in  such  a  way  as  to  be  fully  and 
legally  bound,  and  no  signatures 
which  do  not  so  bind  the  owners  of 
the  property  purportingto  be  affected 
thereby  may  be  counted  in  passing 
upon  the  validity  of  such  a  petition: 
Batty  v.  Hastings  (Neb.),  88  N.  W. 
Rep.  139.  A  lessee  in  possession  un- 
der a  lease,  of  land  for  ninety-nine 
years,  renewable  forever,  the  prop- 
erty standing  in  his  name  for  taxa- 
tion, is  so  far  owner  that  he  may 


subscribe  a  petition  for  street  im- 
provement, and  in  such  case  the 
lessor's  signature  is  not  needed  to 
authorize  an  assessment  against  the 
corpus  of  such  property:  St.  Bernard 
v.  Kemper,  60  Ohio  St.  244.  One 
joint  owner  cannot  bind  his  co-ten- 
ant by  signing  a  petition:  Mulligan 
v.  Smith,  59  Cal.  306.  Executor's  and 
administrators  are  not  entitled  to 
petition  for  an  improvement  as 
"owners:"  Mulligan  v.  Smith,  59 
Cal.  206.  As  to  petition  signed  by  an 
agent  for  property  owners,  see  Glea- 
son  v.  Barnett  (Ky.).  61  S.  W.  Rep.  20. 
Where  an  owner  unites  with  others 
in  a  petition  for  an  improvement, 
stating  the  number  of  feet  his  prop- 
erty abuts  on  the  street,  he  is  es- 
topped, after  the  assessment  has 
been  made,  from  saying  that  he  has 
a  less  number  of  feet  subject  to  as- 
sessment: Cincinnati  v.  Mauss,  54 
Ohio  St.  257.  A  lot-owner  cannot  be 
assessed  for  a  public  improvement 
more  than  the  maximum  rate  fixed 
in  the  petition  of  property  holders 
as  the  cost  of  the  improvement: 
Barber  Asphalt  Paving  Co.  v.  Watt, 
51  La.  An.  1345.  Where  the  power 
to  make  an  improvement  is  derived 
from  a  petition  of  the  property  own- 
ers, the  work,  to  sustain  an  assess- 
ment, must  be  done  according  to  the 
petition:  Hutchinson  v.  Omaha,  52 
Neb.  345.  One  who  petitions  for  an 
improvement  is  not  estopped  from 
denying  the  validity  of  the  assess- 
ment on  the  ground  that  the  statute 
was  not  complied  with  in  making 
the  improvement:  McLauren  v. 
Grand  Forks,  6  Dak.  397;  Strout  v. 
Portland,  26  Or.  394.  Where  the 
board  of  local  improvements  has 
power  to  originate  a  scheme  for  a 
local  improvement  to  be  paid  for  by 
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certificate  of  the  proper  authorities,  that  the  requisite  applica- 
tion or  consent  had  been  made,  would  not  be  conclusive,  but 
might  be  disproved.1  The  intervention  of  a  jury  is  not  mat- 
ter of  constitutional  right  in  any  stage  of  the  proceedings  in 
laying  an  assessment,  except  as  in  express  terms  it  may  be  pro- 
vided for,2  as  sometimes  it  is,  and  then  it  cannot  be  dispensed 
with.8  If,  observing  all  conditions  precedent,  the  municipal 
authorities  keep  within  their  lawful  authority,  all  intendments 

basis  of  the  petition  as  presented. 
Zeigler  v.  Hopkins,  117  U.  S.  683.  See 


special  assessment  or  special  tax, 
either  with  or  without  a  petition,  the 
validity  of  a  special  assessment  for 
paving  is  not  affected  by  the  fadt 
that  the  pavement  laid  was  of  a  kind 
different  from  that  petitioned  for  by 
the  property  owners:  Eawson  v.  Chi- 
cago, 185  111.  87. 

iBloomington  v.  Eeeves,  177  111. 
161;  Cummings  v.  West  Chicago 
Park  Com'rs,  181  111.  136;  McManus 
v.  People,  183  111.  391;  Sharp  v.  Speir, 
4  Hill  76;  Allen  v.  Portland,  30  Or. 
4S0.  The  rule  in  New  York  is  other- 
wise now  by  statute:  Matter  of  Kier- 
nan,  62  N.  Y.  457.  In  Henderson  v. 
Baltimore,  8  Md.  352,  where  the  stat- 
ute required  the  assent  in  writing  of  a 
majority  of  proprietors  of  land  front- 
ing on  the  street,  before  the  paving 
of  the  street  could  be  ordered,  it  was 
held  that  the  assent  must  appear  in 
fact  to  have  been  given;  that  the 
certificate  of  the  commissioners  tha't 
the  requisite  number  of  proprietors 
had  assented  was  only  a  prima  facie 
warrant  of  authority  and  those  who 
should  act  under  it  would  do  so  at 
their  peril.  Where  a  petition  of  a 
majority  of  owners  of  lots  fronting 
on  a  proposed  improvement  is  neces- 
sary to  set  in  motion  the  maohinery 
of  the  statute  authorizing  the  im- 
provement, one  whose  land  is  sold 
for  non-payment  of  an  assessment 
for  benefits  may  show,  in  ejectment 
to  recover  back  land,  that  petition 
was  not  signed  by  the  requisite  ma- 
jority, although  the  county  court 
ordered    the   improvement   on  the 


Auditor-General  v.  Fisher,  84  Mich. 
128.  The  burden  of  showing  that  a 
majority  of  the  frontage  did  not  pe- 
tition is  on  those  objecting  to  the 
proceedings:  Dashiell  v.  Baltimore, 
45  Md.  675.  As  to  the  evidence  ad- 
missible to  determine  the  question 
of  majority,  see  Mulligan  v.  Smith, 
59  Cal.  206.  And  for  a  peculiar  case, 
see  .  Dough  v.  Harrison,  54  Cal.  428. 
As  to  when  the  objection,  that  a 
majority  has  not  signed  should  be 
interposed,  see  Piplier  v.  People,  183 
111.  436;  Leitch  v.  People,  183  111:  569. 

2  Davis  v.  Litchfield,  155.111.  384: 
Chapin  v.  Worcester,  124  Mass.  464; 
Cleveland  v.  Tripp,  13  E.  I.  50.;  Bishop 
v.  Tripp,  15  R  1  466.  , 

'  Campau  v.  Detroit,  14  Mich.  276. 
Where  the  statute  requires  assess- 
ments to  be  made  by  freeholders 
chosen  by  the  concurrent  action  of 
the  city  and  the  property,  owner,  the 
assessment  is  invalid  if  made  by  per- 
sons not  freeholders  and  without 
notice  to  the  owner  of  their  appoint- 
ment: Greensborough  v.  McAdoo, 
112  N.  C.  359.  It  was  held  in  Borg- 
man  v.  Detroit,  102  Mich.  261,  that 
the  fact  that  the  value  of  the  prop- 
erty condemned  by  a  city  under  a 
statute  providing  for  a  jury  ofttwelve 
to  determine  the  value  of  the  prop- 
erty, was  by  stipulation  determined 
by  eleven  jurors,  did  not  invalidate 
the  special  assessment  tax  levied  to 
pay  therefor. 
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will  favor  their  action.1  A  city  which  has  commenced  pro- 
ceedings and  finds  them  irregular  may  retrace  the  steps  and 
vacate  the  action.2 

It  is  customary  to  provide  for  an  assessment  by  the  same  act 
or  resolution  which  provides  for  the  work  for  which  the  assess- 
ment is  to  be  made;  but  this  is  not  indispensable  unless  made 
so  by  positive  law ;  and  an  improvement  may  be  made  and  the 
assessment  for  the  expense  provided  for  afterwards.3  It  is 
competent  also  to  provide  for  a  second  assessment  if  the  first 


Brady's  Petition,  85  N.  Y.  268;  In 
re  Bassford,  50  N.  Y.  509.  If  one  de- 
nies that  he  is  benefited  by  an  im- 
provement for  which  he  is  charged, 
the  burden  is  upon  him  to  show  it: 
Brown  v.  Denver,  3  Colo.  169.  One 
who  resists  payment  of  an  assess- 
ment certificate  appearing  to  be  reg- 
ular and  valid  has  the  burden  of 
showing  that  it  is  invalid:  Tuttle  v. 
Polk,  92  Iowa  433.  The  burden  of 
showing  an  assessment  to  be  excess- 
ive is  upon  those  who  contest  it: 
Bigelow  v.  Boston,  120  Mass.  326.  A 
taxpayer  who  seeks  to  avoid  an  as- 
sessment on  the  ground  of  fraud 
and  collusion  between  the  munici- 
pal officers  and  contractor  has  the 
burden  of  proving  that  an  unauthor- 
ized charge  was  imposed  on  his  prop- 
erty: Seabord  Nat.  Bank  v.  Woester, 
147  Mo.  467.  The  presumption  being 
in  favor  of  the  validity  of  a  special 
tax,  the  burden  of  showing  the  con- 
trary is  on  the  owner:  Auditor-Gen- 
eral v.  Maier,  95  Mich.  127.  Where 
the  owner  of  a  lot  institutes  an  ac- 
tion to  have  declared  void  special 
taxes  assessed  against  it,  the  burden 
is  upon  him  to  establish  the  invalid- 
ity of  the  tax:  Lasbury  v.  McCague, 
56  Neb.  220.  In  the  absence  of  proof 
to  the  contrary,  street  assessment 
proceedings  will  be  presumed  to  be 
regular,  and  if  irregularities  appear 
the  burden  is  on  the  person  attack- 
ing the  assessment  to  show  that  he 
has  been  prejudiced  thereby:  Lyth 
v.  Buffalo,  48  Hun  175.  One  who 
79 


attacks  an  assessment  levied  for  mu- 
nicipal improvement  has  the  burden 
of  showing  that  the  council  had  no 
jurisdiction  to  make  it:  Allen  v. 
Portland,  35  Or.  420. 

2  Matter  of  Buffalo,  78  N.  Y.  362. 
As  to  what  are  substantial  failures 
to  comply  with  the  law,  see  Matter 
of  Anderson,  60  N.  Y.  467;  Beniteau 
v.  Detroit,  41  Mich.  116. 

3  Petition  of  Roberts,  81  N.  Y.  62. 
It  was  held  in  Sanborn  v.  Mason  City, 
114  Iowa  189,  that  a  special  assess- 
ment for  the  construction  of  a  sewer 
could  not  be  levied  and  collected  in 
advance  of  the  completion  of  the 
sewer:  and  it  was  said  that  it  had 
long  been  the  policy  in  Iowa  "not 
to  exact  the  payment  of  assess- 
ments for  local  or  special  improve- 
ments, such  as  street  paving,  gutters, 
and  the  like,  as  distinguished  from 
those  of  the  entire  municipality  be- 
fore their  completion. ''  In  Belle vue 
Imp.  Co.  v.  Bellevue,  39  Neb.  876,  an 
assessment  for  a  sidewalk  made  be- 
fore the  walk's  completion  or  the 
ascertainment  of  its  cost  was  held 
void.  Where  some  of  the  owners 
contract  on  their  own  behalf  to  make 
a  part  of  a  desirable  improvement, 
an  assessment  may  be  laid  on  the 
others  for  the  rest:  Chicago  v.  Sher- 
wood, 104  111.  549.  See  People  v.  Chap- 
man, 128  111.  496;  Beck  v.  Obst,  12 
Bush  268;  In  re  East  Eighteenth  St., 
142  N.  Y.  645;  Philadelphia  v.  Odd 
Fellows'  Hall  Assoc.,  168  Pa.  St.  105. 
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proves  insufficient;  but  express  statutory  authority  would  be 
needed  for  this  purpose.1  Any  notice  to  contractors  required 
to  be  given  by  statute  must  be  sufficiently  full  in  its  particulars 
to  give  the  requisite  information  to  enable  them  to  bid  intelli- 
gently, since  otherwise  the  purpose  of  the  statute  in  requiring 


!Hagar  v.  Supervisors,  51  Cal.  474; 
Tingue  v.  Port  Chester,  101  N.  Y.  294. 
As  to  what  is  a  second  assessment, 
see  Harris  v.  Supervisors,  49  Cal.  662* 
In  Indiana  the  statute  authorizes 
the  board  of  commissioners  to  levy  , 
an  additional  assessment  upon  lands 
benefited  by  the  improvement  of  a 
public  road,  when  the  original  as- 
sessment has  proved  insufficient: 
Board  of  Com'rs  v.  Fullen,  111  Ind; 
410;  Rogers  v.  Voorhees,  124  Ind. 
469;  Goodwin  v.  Board  of  Com'rs, 
146  Ind.  164;  Kline  v.  Board  of 
Com'rs,  153  Ind.  321.  Where  local 
improvements  have  been  made  un- 
der a  valid  ordinance  providing  for 
a  special  assessment,  successive  pro- 
ceedings in  pursuance  of  such  ordi- 
nance may  be  authorized  until  full 
payment  for  benefits  to  abutting 
property  has  been  secured:  "West 
Chicago  Park  Com'rs  v.  Sweet,  167 
111.  326.  Under  a  statute  authorizing 
additional  assessments  for  drainage 
purposes  where  a  prior  assessment 
has  proved  inadequate,  a  re-assess- 
ment to  reimburse  the  drainage 
commissioners  for  moneys  advanced 
by  them  to  pay  the  excess  of  the  ex- 
pense of  the  district's  work  above 
the  amount  of  the  first  assessment 
is  not  authorized:  Ahrens  v.  Minnie 
Creek  Drainage  Dist.,  170  III.  262. 
Distribution  of  a  supposed  deficiency 
arising  from  a  reduction  in  an  as- 
sessment for  benefits  cannot  be  or- 
dered until  it  appears  that  the  total 
assessment  after  the  reduction  will 
not  suffice  to  complete  the  improve- 
ment: Jacksonville  v.  Hamill,  178 
111.  235.  As  to  the  levy  of  additional 
assessments  for  building  a  levee,  see 
Lovell  v.  Sny  Island  Levee  Drainage 


Co.,  159  111.  188.  In  California  it  is 
held  that  under  a  statute  providing 
that  if  there  should  be  a  deficiency 
in  the  assessment  for  opening  a 
street,  or  if  for  any  cause  it  should 
appear  desirable,  -the  council  may 
order  a  supplemental  assessment,  a 
second  supplemental  assessment  is 
authorized  where  a  deficiency  has 
occurred:  Gill  v.  Oakland,  124  Cal. 
335.  Under  the  Washington  statute 
there  can  be  but  one  re-assessment 
for  municipal  improvements;  if  are- 
assessment  is  insufficient  to  pay  im- 
provement warrants  with  interest, 
the  city  is  liable  for  the  deficiency: 
Philadelphia  Mortgage,  etc.  Co.  v. 
New  Whatcom,  19  Wash.  225.  A 
proceeding  to  re-assess  lands  for  the 
improvement  of  a  highway  is  not 
one  for  the  recovery  of  money  by  the 
county,  and,  therefore,  is  not  subject 
to  the  six-year  statute  of  limitations: 
Kline  v.  Board  of  Com'rs,  152  Ind.  321. 
The  only  limitation  as  to  time  within 
which  a  certain  city  could  make  a 
re-assessment  where  judgment  on 
the  original  assessment  has  been 
denied  is  such  lapse  as  would  show 
waiver  or  abandonment:  State  v. 
District  Court,  68  Minn.  242.  The 
machinery  for  levying  and  collect- 
ing a  second  assessment  is  substan- 
tially the  same  as  that  provided  for 
levying  and  collecting  the  original 
assessment:  Board  of  Com'rs  v.  Ful- 
len, 111  Ind.  410.  Where,  on  objec- 
tions to  a  special  assessment,  the 
court  reduces  the  assessment  on  cer- 
tain property  without  increasing  the 
other  assessments,  so  that  the  sum 
raised  is  too  small,  the  municipality 
cannot,  upon  a  supplemental  assess- 
ment to  meet  the  deficiency,  have 
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it  would  be  defeated.1  Sometimes  an  option  is  given  to  the 
person  assessed  to  make  his  portion  of  the  improvement  him- 
self; but  when  this  is  done  it  is  mere  matter  of  favor,  and  the 
same  strictness  in  notice  might  not  be  required  as  in  establish- 
ing a  claim  against  him.2 

■  The  fact  that  a  railroad  company,  or  a  plankroad  or  turnpike 
company,  has  an  easement  in  a  public  street  of  a  permanent 
naturej  and  the  right  to  occupy  it  for  the  corporate  purposes, 
does  not  preclude  the  street's  being  improved  at  the  expense  of 
adjoining  property.  It  still  remains  a  public  street,  and  sub- 
ject to  the  same  right  of  control  as  before,  except  as  the  right 
is  qualified  by  the  easement  granted  to  the  private  corpora- 
tion.8 But  the  authorities  generally  hold  that  an  abutting 
owner  is  not  subject  to  assessment  for  the  cost  of  paving  such 
part  of  the  street  as  a  railroad  company  is  obliged  to  pave  or 
keep  in  repair.4 


any  part  of  such  deficiency  assessed 
upon  such  property:  Greeley  v. 
Cicero,  148  111.  632.  On  a  supple- 
mental assessment  for  a  deficiency 
the  court  record  in  the  original  as- 
sessment is  admissible  to  show  the 
adjudication  that  certain  property 
was  then  assessed  for  its  fair  pro- 
portion of  the  improvement:  Wick- 
ett  v.  Cicero,  152  111.  575. 

i  See  Stockton  v.  Clark,  53  Cal.  82; 
Stockton  v.  Skinner,  53  Cal.  85;  Bal- 
timore v.  Johnson,  62  Md.  225. 
Where  the  statute  requires  notice 
inviting  sealed  proposals  to  be  con- 
spicuously posted  in  a  certain  public 
office  for  four  days,  this  means  that 
it  be  kept  posted  for  the  full  busi- 
ness hours  of  the  four  days:  Him- 
melmann  v.  Cahn,  49  Cal.  285;  Brooks 
v.  Satterlee,  49  Cal.  289.  Under  a 
statute  requiring  notice  of  proposals 
for  a  public  improvement  to  state 
the  extent  of  the  work,  etc..  a  notice 
not  stating  as  nearly  as  possible  the 
extent  of  the  work,  when  it  is  to  be 
done,  or  at  what  time  the  proposals 
are  to  be  acted  upon,  is  insufficient: 
Windsor  v.  Des  Moines,  101  Iowa  343. 


2  Where  the  statute  requires  no- 
tice to  the  owner,  and  entitles  him 
to  an  opportunity  to  do  the  work 
himself,  and  notice  is  not  given,  the 
assessment  is  void;  Horback  v. 
Omaha,  54  Neb.  83;  Locker  v.  South 
Amboy,  62  N.  J.  L.  197;  Folsinbee  v. 
Amsterdam,  142  N.  Y.  118.  See  Las- 
bury  v.  McCague,  56  Neb.  220.  A  no- 
tice to  a  lot-owner  to  construct  a 
sidewalk  must  strictly  comply  with 
the  statute:  Simmons  v.  Gardner,  6 
E.  I.  255.  Notice  by  publication,  is. 
sufficient:  Fass  v.  Seehawer,  60  Wis. 
525. 

3  Bagg  v.  Detroit,  5  Mich.  336;  State 
v.  Atlantic  City,  34  N.  J.  L.  99.  And 
see  Parker  v.  Atchison,  48  Kan.  574; 
State  v.  New  Brunswick,  34  N.  J.  L. 
395;  Richards  v.  Cincinnati,  31  Ohio 
St.  506. 

♦McFarlan  v.  Chicago,  185  111.  242; 
State  v.  Common  Council,  138  Ind. 
455;  Shrevep'ort  v.  Prescott,  51  La. 
An.  1895;  Philadelphia  v.  Spring 
Garden,  etc.  Co.,  161  Pa.  St.  522;  Phil- 
adelphia v.  Bowman,  166  Pa,.  St.  393. 
See  Da  vies  v.  Saginaw,  87  Mich.  439 ; 
State  v.  District  Court,  80  Minn.  293. 
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Proceedings  in  assessment.  These  differ  too  much  in  differ- 
ent states,  and  even  in  the  same  state  for  different  cases,  to 
admit  of  any  attempt  to  give  them  here  in  detail.  "We  must 
therefore  content  ourselves  with  stating  general  principles. 
The  most  fundamental  and  imperative  of  these  is  that  the  stat- 
ute authorizing  an  improvement  must  be  strictly  pursued ;  not, 
indeed,  with  absolute  literalness,  but  in  all  important  particu- 
lars. The  observance  of  eveijy  one  of  the  substantial  require- 
ments must  be  regarded  as  a  condition  precedent  to  any  valid 
assessment;1  none  of  the  steps  prescribed  can  be  regarded  as 


But  it  was  held  in  Gilmore  v.  Utica, 
121  N.  T.  561,  that  an  assessment  for 
repairing  a  street,  under  a  statute 
which  provided  that  one-third  of  the 
expense  should  be  borne  by  the  city 
at  large,  and  two-thirds  by  the  abut- 
ting owners,  was  not  invalidated  by 
the  fact  that  a  street  railroad  com- 
pany occupying  the  street  was  not 
required  to  defray  the  expense  of  re- 
paving  the  space  devoted  to  its  use, 
as  it  might,  under  the  city  charter, 
have  been  required  to  do.  And  in 
Springfield  v.  Weaver,  137  Mo.  650,  it 
was  held  that  failure  to  compel  a 
railroad  company  to  pay  for  paving 
between  the  rails  did  not  invalidate 
the  tax  against  the  abutting  owners 
for  work  actually  done. 

1  Lyon  v.  Alley,  130  U.  S.  177;  Him- 
melmann  v.  McCreery,  51  Cal.  562; 
Brady  v.  King,  53  Cal.  44;  Buckman 
v.  Cuneo,  103  Cal.  62;  Schwiesau  v. 
Mahon,  110  Cal.  543;  Warren  v.  Chan- 
dos,  115  Cal.  382;  Witter  v.  Bach- 
man,  117  Cal.  318;  Ede  v.  Cuneo,  126 
Cal.  167;  San  Diego  In  v.  Co.  v.  Shaw, 
129  Cal.  273;  McLauren  v.  Grand 
Forks,  6  Dak.  397;  Ware  v.  Jersey- 
ville,  158  111.  234;  Hoover  v.  People, 
171  III.  182;  Payson  v.  People,  175 
111.  267;  Vennum  v.  People,  188  III 
158;  Holland  v.  People,  189  111.  348; 
Biggins's  Estate  v.  People,  193  I1L 
601;  Nevins,  etc.  Drainage  Co.  v. 
Alkire,  36  Ind.  189;  Covington  v. 
Casey,  3  Bush  698;  Barker  v.  South- 


ern Construction  Co.  (Ky.),  47  S.  W. 
Rep.  608;  Barber  Asphalt  Co.  v.  Watt,  . 
51  La.  An.  1345;  Henderson  v.  Balti- 
more, 8  Md.  352;  Jones  v.  Boston, 
104  Mass.  461;  Warren  v.  Grand 
Haven,  30  Mich.  24;  Grand  Rapids  v. 
Blakely,  40  Mich.  367;  Smith  v. 
Omaha,  49  Neb.  883;  Ives  v.  Irey,  51 
Neb.  136;  Hutchinson  v.  Omaha,  52 
Neb.  345;  Equitable  Trust  Co.  v.' 
O'Brien,  55  Neb.  735;  Grant  v.  Bar- 
tholemew,  58  Neb.  839;  Casey  v.  Burt 
County,  59  Neb.  624;  Medland  v.  Lin- 
ton, 60  Neb.  249;  Batty  v.  Hastings 
(Neb.),  88  N.  W.  Rep.  139,  and  cases 
cited;  State  v.  Jersey  City,  42  N.  J.  L 
575;  Sharp  v.  Speir,  4  Hill  76;  In  re 
Astor,  50  N.  Y.  363;  In  re  Cameron, 
50  N.  Y.  502;  Robinson  v.  Logan,  31 
Ohio  St.  466;  Allen  v.  Portland,  35 
Or.  420:  Spokane  Falls  v.  Browne,  3 
Wash.  St.  84;  Buckley  v.  Tacoma,  9 
Wash.  253;  Liebermann  v.  Milwau- 
kee, 89  Wis.  336;  Oshkosh  City  R.  Co. 
v.  Winnebago  County,  89  Wis.  435; 
Sanderson  v.  Herman,  108  Wis.  662. 
Under  a  statute  proyiding  that  be- 
fore any  contract  for  street  improve- 
ments is  made  a  preliminary  assess- 
ment is  to  be  made  by  the  board  of 
public  works  and  reported  to  the 
common  council  for  confirmation,  a 
preliminary  assessment  before  the 
contract  is  let  is  essential  to  the 
validity  of  an  assessment  to  pay  for 
the  improvement:  State  v.  Ashland, 
88  Wis.  599.    Where  an  act  provid- 
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directory  merely.1  "Where,  therefore,  the  commissioners  for 
such  an  improvement  are  required  to  take  an  oath  faithfully 
and  fully  to  discharge  their  duties,  and  they  fail  to  take  it  or 
take  a  different  one,  their  proceedings  are  illegal  and  void.2  So 
if  they  are  required  to  give  notice  of  any  particular  step  in 
the  proceeding's,  a  notice  to  the  effect  and  for  the  time  pre- 
scribed is  indispensable.3 


ing  for  local  Improvements  required 
the  certificate  of  the  commissioners 
of  public  works  as  to  the  amount  of 
expense  paid  or  actually  incurred  by 
the  city,  as  the  basis  of  the  assess- 
ment, it  was  held  that  nothing  could 
be  the  substitute  for  this.  The  sur- 
veyor's affidavit  cannot  be  received: 
Cameron's  Petition,  50  N.  Y.  502. 
Under  a  statute  providing  that  the 
assessment  roll  shall  contain  a  valu- 
ation of  the  property  assessed,  a 
special  assessment  for  grading  and 
paving  a  street  will  not  be  enforced 
when  it  appears  that  no  valuation 
has  been  made:  Beidler  Manuf.  Co. 
v.  Muskegon,  63  Mich.  44.  Where  a 
city  has  neglected  to  take  the  neces- 
sary steps  to  render  valid  assessments 
against  property  benefited  by  local 
improvements,  it  cannot  enforce 
such  assessments  on  the  ground  of 
benefits  received  by  the  land-owners: 
Buckley  v.  Tacoma,  9  Wash.  253. 
Though  acts  which  the  statute  re- 
quires to  be  performed  before  mak- 
ing a  public  improvement  are  con- 
ditions precedent  to  the  power  to 
levy  a  tax  on  the  property  owners, 
only  a  substantial  compliance  with 
the  statute  is  required:  Gill  v.  Dun- 
ham (Cal.),  34  Pac.  Rep.  68. 

1  Grau  v.  Board  of  Health,  135  Mass. 
490;  Merritt  v.  Portchester,  71  N.  Y. 
309.  Where  an  ordinance  gives  the 
owners  of  the  majority  of  the  front- 
age a  right,  to  determine  the  mate- 
rial to  be  used,  they  waive  their  right 
unless  they  give  notice  of  their 
choice:  Moale  v.  Baltimore,  61  Md. 
224.    The   property  owner's  vested 


right  to  be  assessed  according  to  the 
method  in  force  when  the  work  is 
ordered  can  extend  only  to  the 
amount  and  time  of  payment,  and 
he  cannot  complain  of  a  change  in 
the  method  which  does  him  no  in- 
jury in  these  respects:  Spokane  v. 
Browne,  8  Wash.  317. 

2  Merritt  v.  Portchester,  71  N.  Y. 
309.  Commissioners  need  not  be  re- 
sworn on  recasting  their  assessment: 
Schemiek  v.  Chicago,  151  111.  336. 
Commissioners  appointed  to  make 
the  assessment  for  a  local  improve- 
ment are  incompetent  to  impeach 
their  own  report  by  showing  that 
no  oath  was  taken  by  them:  Ryder's 
Estate  v.  Alton,  175  III.  94. 

3  Himmelmann  v.  Cahn,  49  Cal. 
285;  Derby  v.  West  Chicago  Park 
Com'rs,  154  111.  213;  Taber  v.  Fergu- 
son, 109  Ind.  227;  Davis  v.  Lake 
Shore  &  M.  S.  R.  Co.,  114  lnd.  364; 
Grace  v.  Board  of  Health,  135  Mass. 
490.  The  publication  of  the  time 
and  place  of  hearing  objections  to 
the  report  of  the  commissioners  must 
conform  strictly  to  the  requirements 
of  the  charter:  State  v.  Bayonne,  49 
N.  J.  L.  8il.  Notice  by  drainage, 
commissioners  to  highway  commis- 
sioners requisite  where  highway  is 
to  be  benefited  by  drain:  Highway 
Com'rs  v.  East  Lake  Fork  Drainage 
Dist.,  127  111.  581.  Notice  of  meeting 
to  hear  objections  to  additional  as- 
sessment, necessary:  Wells  County 
v.  Gruner,  115  Ind.  224.  Publication 
of  notice  signed  by  three  persons, 
one  of  whom  is  not  one  of  the  three 
commissioners   appointed,   held  in- 


1254: 


TAXATION    BT    SPECIAL   ASSESSMENT. 


[CH.  XX. 


Estimating  "benefits.  It  has  been  said  that,  in  assessing  bene- 
fits, the  only  safe  and  practicable  course,  and  the  one  which 
will  do  equal  justice  to  all  parties,  is  to  consider  what  will 
be  the  influence  of  the  proposed  improvement  on  the  market 
value  of  the  property ;  what  the  property  is  now  fairly  worth 
in  the  market,  and  what  will  be  its  value  when  the  improve- 
ment is  made.1    A  test  of  this  character  should  be  applied  by 


sufficient:  MoChesney  v.  People,  148 
111.  221;  Boynton  v.  People,  155  111. 
66.  Where  the  statute  was  silent  as 
to  the  length  of  notice  necessary  in 
levying  assessments  for  a  sewer 
when  personal  service  is  had,  a  no- 
tice of  ten  days  to  a  resident'  land- 
owner was  held  sufficient:  Auburn 
v.  Paul,  84  Me.  212.  Under  a  stat- 
ute providing  that  special  assess- 
ment commissioners  shall  mail  no- 
tices to  the  property  owners,  and 
shall  cause  at  least  ten  days'  notice 
to  be  given  by  posting  notices,  but 
which  does  not  expressly  say  when 
the  former  notices  shall  be  mailed, 
such  notices  must  be  mailed  at  least 
ten  days  before  the  first  day  of  the 
term  at  which  the  assessment  roll 
is  to  be  returned:  Perry  v.  People, 
155  III.  307.  If  notice  of  an  assess- 
ment for  a  municipal  improvement 
is  required  to  be  given  to  each 
owner  known  to  any  one  of  the  com- 
missioners, a  notice  to  those  known 
by  one  commissioner  only  is  suffi- 
cient: Murfey  v.  Peoria,  119  111.  509. 
Where  commissioners  give  notice 
that  they  will  meet  at  a  specified 
hour  on  a  day  named,  the  assess- 
ment need  not  show  the  hour  they 
met,  or  that  the  assessment  was 
made  at  the  hour  named:  Aldis  v. 
South  Park  Com'rs,  171 I1L  424  The 
validity  of  a  notice  by  a  city  of  a 
street  improvement  is  not  affected 
as  to  property  taxable  therefor  by 
the  fact  that  in  a  second  publica- 
tion it  includes  an  additional  im- 
provement not  affecting  such  prop- 
erty: Felker  v.   New  Whatcom,  16 


Wash.  178.  Under  a  statute  requir- 
ing special  assessment  commission- 
ers to  file  an  affidavit  "  stating  that 
they  have  sent,  or  caused  to  be  sent, 
by  mail,  to  the  owners  whose  premises 
have  been  assessed,  and  whose  names 
and  places  of  residence  are  known 
to  them,"  a  certain  notice,  such  affi- 
davit need  not  state  the  names  of 
the  persons  to  whom  the  notice  was 
sent:  Linck  v.  Litchfield,  141 I1L  469. 
irregularity  in  service  of  notice 
waived  by  appearance:  Gregory  v. 
Ann  Arbor,  127  Mich.  454.  Legal 
defect  in  the  notices  of  the  filing  of 
commissioners'  report  not  cured  or 
waived  by  appearance  of  party  who 
thereupon  objects  because  of  such 
defect:  State  v.  Bayonne,  51  N.  J.  L. 
428.  Collateral  attack,  when  not  al- 
lowed: Montgomery  v.  Wasem,  116 
In d.  343;  Johnson  v.  State,  116  Ind. 
374.  Presumption  of  notice  and  bur- 
den of  proof :  Hellman  v.  Shoulters, 
114  Cal.  136;  Brown  v.  Chicago,  117 
111.  21;  Taber  v.  Ferguson,  109  Ind. 
227.  After  notice  of  commissioners' 
meeting  the  property  owners  are 
required  to  take  notice  of  all  suc- 
ceeding steps  in  the  proceedings^ 
and  notice  of  a  special  assessment, 
or  of  the  making  and  filing  of  the 
assessment  roll,  is  not  necessary: 
People  v.  Chapman,  127  111.  387. 

lBronson,  J.,  in  Matter  of  Furman 
St.,  17  Wend.  568,  cited  with  approval 
in  State  v.  Newark,  35  N.  J.  L.  157, 
167.  It  is  immaterial  what  system 
the  commissioners  adopt  in  making* 
the  assessment,  provided  they  do  not 
assess  any  property  more  than  it  is 
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the  legislature  before  establishing  any  arbitrary  rule  of  assess- 
ment; such,  for  instance,  as  one  which  measures  benefits  by  the 
length  of  frontage.  There  can  be  no  justification  for  any  pro- 
ceeding which  charges  the  land  with  an  assessment  greater 


benefited,  or  more  than  its  just  pro- 
portion of  the  cost  of  the  improve- 
ment: Pike  v.  Chicago,  155  111.  656. 
A  suggestion  that  assessors  have 
acted  on  an  erroneous  principle  is 
not  tenable,  the  matter  being  re- 
ferred to  their  judgment:  Cruger's 
Petition,  84  N.  Y.  619,  citing  Matter 
of  Eager,  46  N.  Y.  100.  The  appor- 
tionment of  benefits  among  land- 
owners in  the  district  cannot  be  by 
any  fixed  rule,  but  must  be  in  pro- 
portion to  the  benefits  accruing  to 
each  piece  of  land,  and  in  this  con- 
nection not  only  values,  but  also 
needs,  necessities,  and  advantages 
are  to  be  considered:  Grand  Rapids 
School  Furn.  Co.  v.  Grand  Rapids,  92 
Mich.  564.  In  fixing  the  amount  of 
local  assessments  the  legislature  is 
not  limited  to  the  actual  increase  in 
value  of  the  property  assessed,  result- 
ing from  the  local  improvement: 
Rolph  v.  Fargo,  7  N.  D.  640;  Webster 
v.  Fargo,  9  N.  D.  208.  In  making  as- 
sessments for  repairing  sewers  the 
value  of  the  potential  use  of  a  sewer 
to  adjoining  proprietors  may  be  con- 
sidered: Hunter's  Appeal,  71  Conn. 
189.  Under  the  New  Jersey  statutes 
when  the  benefit  resulting  from  a 
sewer  is  prospective  and  depends 
upon  the  construction  of  lateral  and 
connecting  sewers  not  yet  built,  the 
benefits  from  existing  sewers  are  to 
be  determined  and  assessed  when 
the  assessment  is  made  upon  the 
property  sewered  and  benefited  by 
such  existing  sewers,  but  such  as- 
sessments become  liens  and  draw 
interest  only  from  the  date  of  the 
confirmation  of  the  assessment  for 
the  connecting  sewer:  Vreeland  v. 
Bayonne,  60  N.  J.  L.  168.  All  natural 
and  probable  results  to  flow  from  a 
local  assessment  such  as  the  opening 


of  a  street  may  be  considered  in  esti- 
mating the  benefits,  but  none  can  be 
assessed  for  improvements  —  for  ex- 
ample, a  bridge  —  not  provided  for: 
Hutt  v.  Chicago,  132  111.  352.  The 
benefits  to  be  assessed  to  adjoining 
property  for  the  paving  of  a  street 
must  be  confined  to  those  arising 
from  the  particular  improvement, 
and  cannot  be  based  on  the  assump- 
tion that  other  improvements  not 
provided  for  will  be  made  on  the 
street  before  it  is  paved:  Holdom  v. 
Chicago.  169  III  109.  See  Title 
Guarantee,  etc.  Co.  v.  Chicago,  162 
III.  505.  The  fact  that  land  is  ren- 
dered more  healthy  by  an  improve- 
ment made  by  the  town  may  be 
considered  in  assessing  a  betterment 
upon  land,  although  there  is  a  similar 
benefit  to  other  real  estate  in  the 
neighborhood:  Beals  v.  Brookline, 
174  Mass.  1.  That  some  of  the  im- 
provements are  incidentally  bene- 
ficial to  other  streets  furnishes  no 
reason  for  reducing  the  assessment 
against  persons  owning  property  in 
the  improved  neighborhood:  Bacon 
v.  Savannah,  105  Ga.  62.  The  benefits 
arising  from  the  situation  of  the 
premises  with  reference  to  a  change 
of  grade,  such  as  having  a  dry  and 
pleasant  street  in  front,  and  more 
convenient  access  to  a  store,  are  di- 
rect and  special,  and  must  be  set  off 
against  the  damages,  though  other 
estates  on  the  same  street  may  be 
benefited  in  like  manner:  Chase  v. 
Portland,  86  Me.  367.  Lots  damaged 
by  a  change  of  grade-  in  front  of 
them  are  chargeable  only  with  the 
special  benefits  arising  from  such 
change,  not  with  any  share  in  the 
general  benefit  to  them  and  others: 
Smith  v.  St.  Joseph,  122  Mo.  643.  The 
special  benefit  which  may  be  set  off 
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than  the  benefits;  it  is  a  plain  case  of  appropriating  private 
property  to  public  uses  without  compensation.1  It  is  conceded 
that  the  legislative  judgment,  that  a  certain  district  is  or  will 
be  so  far  specially,  benefited  by  an  improvement  as  to  justify 


against  the  damages  to  abutting 
property  from  a.  change  of  grade  in 
a  street  is  the  increased  value  of  the 
property  became  of  the  improve- 
ment, rather  than  that  'which  arises 
to  other  adjacent  property:  Barr  v. 
Omaha,  42  Neb.  341.  Assessments 
for  repairing  a  drain  are  to  be  as- 
sessed in  proportion  to  benefits  re- 
ceived therefrom,  and  not  merely  in 
prpportion  to  the  amount  assessed 
from  the  construction  of  the  drain: 
Parke  County  Coal  Co.  v.  Campbell, 
140  Ind.  28.  Rule  for  assessing  bene- 
fits for  artificial  drainage  to  make 
lands  cultivatable:  Blue  v.  Wentz, 
54  Ohio  247.  See  Holley  v.  Orange 
County,  106  Cal.  420.  In  a  proceed- 
ing for  the  confirmation  of  a  special 
assessment  for  a  street  improvement, 
evidence  as  to  whether,  and  the  ex- 
tent to  which,  certain  lots  -were  in- 
creased in  value  by  the  proposed 
improvement  was  held  admissible, 
as,  if  they  were  so  increased,  such 
improvement  was  a  "  special  benefit," 
in  excess  of  which  a  special  tax  could 
not  be  levied:  Fahnestock  v.  Peoria, 
171  111.  454.  The  burden  rests  upon 
the  city  to  show  the  increase  of  the 
market  value  of  lots  as  the  result  of 
opening  a  street:  Baltimore  v.  Smith, 
80  Md.  458.  Under  a  Michigan  stat- ' 
ute  it  was  held  not  necessary,  in  ap- 
portioning benefits,  to  have  a  separ 
rate  finding  of  the  enhanced  values 
of  all  the  properties  in  the  assess- 
ment district:  Grand  Eapids  School 
Purn.  Co.  v.  Grand  Rapids,  92  Mich. 
564 

i  Norwood  v.  Baker,  172  U.  S.  269, 
280;  Palmer  v.  Danville,  166  111.  42; 
Montgomery  v.  Fullen,  111  Ind.  410; 
Adams  v.  Shelbyville,  154  Ind.  467; 
MoKee  v.   Pendleton,  154  Ind.  652; 


Duke  v.  0*Bryan,  100  Ky.  710;  Yeat- 
man  v.  Crandall,  11  La.  An.  229: 
New  Orleans  v.  Drainage  Co.,  11  La. 
An.  338;  Lincoln  v.  Street  Com'rs, 
176  Mass.  210;  Dexter  v.  Boston,  176 
Mass.  247;  State  v.  Pillsbury;  82 
Minn.  359;  Cain  v.  Omaha,  42  Neb. 
120;  Smith  v.  Omaha,  49  Neb.  883; 
Matter  of  Drainage,  35  N.  J.  L.  497; 
Poillon  v.  Rutherford,  47  N.  J.  L. 
439;  Tide  Water  Co.  v.  Costar,  18  N. 
J.  Eq.  518;  Canal  Bank  v.  Albany,  9 
Wend.  244;  Matter  of  Canal  St.,  11 
Wend.  155;  Walsh  v.  Barron,  61 
Ohio  St.  15;  Paulsen  v.  Portland,  16 
Or.  450;  Hutcheson  v.  Storrie,  92 
Tex.  685.  Only  such  benefits  are  to 
be  assessed  for  widening  a  street  as 
it  is  reasonably  apparent  that  the 
property  will  receive,  and  nothing  is 
to  be  considered  a  benefit  that  does 
not  enhance  the  value  of  the  prop- 
erty: Friedenw.ald  v.  Baltimore,  74 
Md.  116.  Under  a  statute  requiring 
assessments  to  be  made  on  real  estate 
specially  benefited  in  pfoportion  to 
the  benefits  received,  an  assessment 
upon  lands  of  the  cost  and  expense 
of  opening  a  street  must  show  that 
it  was  made  in  proportion  to,  and 
not  in  excess  of,  the  benefits  specially 
conferred  thereon  by  such  improve- 
ment: State  v.  West  Hoboken,  51 
N.  J.  L.  267.  It  is  presumed,  in  as- 
sessing for  benefits,  that  the  owners 
are  required  to  contribute  only  in 
proportion  to  the  special  benefits: 
Medland  v.  Linton,  60  Neb.  249. 
Under  the  guise  of  a  supplemental 
assessment  a  burden  greater  than 
the  benefits  accruing  to  it  from  the 
improvement  cannot  be  imposed 
upon  property:  Greeley  v.  Cicero; 
148  111.  632;  Le  Moyne  v.  Chicago, 
175    111.    356;    West    Chicago    Park 
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a  special  assessment,  is  conclusive,  and  that  its  determination 
as  to  what  shall  be  the  basis  of  the  assessment  is  equally  con- 
clusive.1 To  invoke  the  intervention  of  a  court  for  relief 
against  the  results  of  its  conclusion  is  to  invoke  the  judicial 
authority  to  give  its  judgment  controlling  effect  over  that  of 
the  legislature,  in  a  matter  of  the  apportionment  of  a  tax, 
which  by  concession  on  all  sides  is  purely  a  matter  of  legisla- 
tion. This  is  confessedly  inadmissible  in  any  case  where  the 
legislative  action  is  not  manifestly  colorable  and  arbitrary.2 
If  either  the  rule  prescribed  for  the  apportionment,  or  the  as- 
sessment made  under  it,  is  so  grossly  and  palpably  unjust  and 
oppressive  as  to  give  demonstration  that  the  proper  authority 
had  never  determined  the  case  on  the  principles  of  taxation, 
the  wrong  must  always  be  open  to  correction.  A  man's  prop- , 
erty  is  not  to  be  taken  from  him  with  impunity,  and  without 


Com'rs  v.  Metropolitan  West  Side 
EL  R.  Co.,  182  111.  346.  Report  of 
arbitrators  held  to  show  that  they 
had  imposed  on  the  land  a  burden 
equal  to  the  benefits:  Essex  Public 
Road  Board  v.  Shinkle,  49  N.  J.  L.  65. 

lAnte,  p.  1245;  State  v.  District 
Court,  29  Minn.  62;  Leitch  v.  La 
Grange, '138  111.  291;  Powers  v.  Grand 
Rapids,  98  Mich.  393;  Cruger's  Peti- 
tion, 84  N.  Y.  619;  Chamberlain  v. 
Cleveland,  34  Ohio  St.  551;  Oregon  & 
C.  R  Co.  v.  Portland,  25  Or.  229. 
Whether  the  property  within  a  legis- 
lative district  will  be  benefited  is  a 
legislative  question.  Its  decision, 
whether  made  by  the  legislature  or 
by  some  subordinate  authority,  is  in 
general  final,  and  cannot  be  con- 
tested by  individual  property  own- 
ers: Pearson  v.  Zable,  78  Ky.  170.  The 
judgment  of  assessment  commission- 
ers as  to  the  area  over  which  benefits 
extend,  and  as  to  the  amount  of  such 
benefits,  will  prevail  unless  there  is 
.  very  convincing  evidence  against  it: 
State  v.  Newark,  48  N.  J.  L.  101,  49 
N.  J.  L.  239. 

3  Where  the  general  assembly  has 
fixed  in  what  proportion  and  by  what 
standard  the  cost  of  public  improve- 


ments is  apportioned,  the  judiciary 
cannot  substitute  for  such  standard 
a  judicial  standard  based  on  actual 
benefits  received,  measured  by  values 
established  by  proof:  Kelly  v.  Chad- 
wick,  104  La.  719.  Where  an  assess- 
ment is  ordered  for  the  cost  of  a 
work,  it  is  to  be  presumed  that  in  the 
legislative  judgment  the  cost  would 
not  exceed  the  benefits:  Petition  of 
Roberts,  81  NVY.  62.  For  the  differ- 
ence between  costs  and  benefits  in 
these  cases,  see  Johnson  v.  Milwau- 
kee, 40  Wis.  315.  A  city  council's 
resolution  declaring  the  amount  to 
be  assessed  on  the  property  in  an  as- 
sessment district  under  a  charter 
provision  is  a  legal  determination 
that  the  benefits  conferred  are  equal 
to  that  amount,  and  when  the  coun- 
cil confirms  the  assessment  roll  it 
thereby  determines  how  much  each 
parcel  of  land  is  benefited;  and  such 
determination  is  conclusive,  in  the 
absence  of  fraud  or  mistake:  Davies 
v.  Saginaw,  87  Mich.  439.  A  statute 
authorizingthe  assessment  of  a  street 
railway  for  paving  of  streets  estab- 
lishes the  basis  for  such  assessment, 
and  the  city  and  company  cannot  by 
agreement  change  the  basis  so  estab- 


1258 


TAXATION   BY    SPECIAL   ASSESSMENT. 


[CH.  XX. 


redress,'  by  simply  calling  the  appropriation  an  assessment, 
when  it' is  not  such  in  its  elements.1 

"When  the  estimate  of  benefits  is  referred  to  assessors,  by 
whatever  name  they  may  be  called,  the  rule  of  conclusiveness 
here  stated  must  apply  to  their  action.  The  remedy  of  one 
Avho  considers  himself  unfairly  assessed  is  to  apply  for  redress 
to  the  statutory  tribunal,  if  one  is  provided  with  the  power  to 
review.  In  all  collateral  proceedings  the  benefits  assessed  are 
conclusively  presumed  to  be  received,  and  the  assessment  is  not 
open  to  revisal  or  review.2 


lished:  Shreveport  v.  Shreveport  City 
R.  Co.,  104  La.  260. 

i  Norwood  v.  Baker,  172  U.  S.  269; 
English  v.  Wilmington,  2  Marvel  63; 
Atlanta  v.  Hamlein,  96  Ga.  381;  At- 
lanta v.  Hanlein,  101  Ga.  697;  Pres- 
ton v.  Roberts,  12  Bush  570;  Louis- 
ville v.  Selvage  (Ky),  51  S.  W.  Rep. 
447;  Fidelity  Trust,  etc.  Co.  v.  Vores's 
Ex'rs  (Ky.),  61  S.  W.  Rep.  474;  Thomas 
v.  Gain,  35  Mich.  155;  Minnesota  Lin- 
seed Oil  Co.  v.  Palmer,  20  Minn.  460; 
State  v.  Elizabeth,  37  N.  J.  L.  330.  If 
a  legislative  act  directs  such  sum  to 
be  levied  as  the  cost  of  a  work  as 
shall  be  shown  by  the  books  and 
vouchers  of  officers,  without  further 
inquiry  as  to  their  correctness  or  as 
to  benefits,  the  act  is  void:  Peo- 
ple v.  Houston,  54  Cal.  536.  An  as- 
sessment was  held  void  where,  in 
apportioning  the  benefits  to  the  re- 
spective lots  from  grading  a  street, 
an  arbitrary  rule  was  adopted,  tak- 
ing into  account  only  the  proximity 
of  the  lots  to  the  street,  without  re- 
gard to  their  situation  in  other  re- 
spects, or  to  how  they  might  be 
affected  by  the  grade:  State  v.  Dis- 
trict Court,  51  Minn.  539.  Where  the 
improvement  of  a  street  required  a 
cut  varying  in  depth  from  almost 
nothing  to  nearly  thirty  feet,  an  ar- 
bitrary assessment  on  all  but  three 
of  the  lots  fronting  thereon  at  ten 
dollars  per  foot,  without  considering 
or  allowing  for  the  damage  to  any 


lot,  and  leaving  one  lot  without  as- 
sessment, is  unlawful:  Friedrich  v. 
Milwaukee  (Wis.),  90  N.  W.  Rep.  174. 
A  uniform  assessment  arbitrarily 
imposed  by  the  lot  on  all  property 
affected  in  the  same  way  by  a  public 
improvement  will  not  be  sustained 
if  the  advantages  to  the  lots  vary: 
Frevert  v.  Bayonne,  63  N.  J.  L.  202. 

2  People  v,  Hagar,  52  Cal.  171 ;  Big- 
elow  v.  Chicago,  90  I1L  49;  Blake  v. 
People,  109  111.  504;  Sterling  v.  Gait, 
117  111.  11;  Chicago  &  N.  W.  R  Co.  v. 
People,  120  111.  104;  Walters  v.  Lake, 
129  111.  23;  Chicago,  R.  I.  &  P.  R  Co.  v. 
Chicago,  139  111.  573:  Riebling  v. 
People,  145  111.  120;  Newman  v.  Chi- 
cago, 153  111.  469;  Chicago  &  A.  R. 
Co.  v.  Joliet,  153  III.  649;  People  v. 
Weber,  164  111.  412;  Billings  v.  Chi- 
cago, 167  I1L  337;  Hammond  v. 
People,  169  111.  545;  Illinois  Central 
R.  Co.  v.  People,  170  111.  224;  Gait  v. 
Chicago,  174111.  605;  Jacksonville  v. 
Hamill,  178  111.  235;  Ricketts  v. 
Spraker,  77  Ind.  371;  Green  v.  Shank- 
lin,  24  Ind.  App.  608;  Pearson  v.  Zable, 
78  Ky.  170;  Baltimore  v.  Hughes,  1 
Gill  &  J.  480;  St  Louis  v.  Rankin,  96 
Mo.  497;  St.  Louis  v.  Excelsior  Brew- 
ing Co.,  96  Mo.  677;  Vrana  v.  St  Louis 
(Mo.),  64  S.  W.  Rep.  180;  State  v.  Jer- 
sey City,  42  N.  J.  L.  97;  State  v.  New- 
ark, 48  N.  J.  L.  101,  49  N.  J.  L.  239; 
Coward  v.  North  Plainfield,  63  N.  J. 
L.  61;  Northern  Indiana  R.  Co.  v. 
Connelly,  10  Ohio  St  159,  165;  Paul- 
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The  broad  latitude  of  legislative  and  administrative  discre- 
tion in  these  cases  undoubtedly  opens  the  door  to  many  abuses, 
and  it  may  be  a  reason  for  carefully  criticising  the  proceedings, 
in  order  to  see  that  the  law  has  been  strictly  observed ;  but  it 


sen  v.  Portland,  16  Or.  450;  Common- 
wealth v.  Woods.  44  Pa.  St.  113; 
Wray  v.  Pittsburgh,  46  Pa.  St.  365, 
369;  Miohener  v.  Philadelphia,  118 
Pa.  St.  535.  The  decision  of  the 
board  of  public  works  in  making  a 
local  assessment  is  final  except  in 
case  of  fraud  or  mistake,  and  the 
improvement  may  be  deemed  local 
although  the  property  in  the  city  or 
ward  is  also  generally  benefited: 
State  v.  District  Court,  33  Minn.  295. 
Where  commissioners  for  a  local  im- 
provement were  to  pass  upon  the 
question  whether  the  contract  there- 
for was  free  from  fraud,  it  was  held 
that  their  determination  was  final: 
Kendall's  Petition,  85  N.  Y.  302, 
citing  Matter  of  Peugnet,  67  N.  Y. 
441,  and  questioning  Matter  of  Bur- 
meister,  76  N.  Y.  174.  An  assessment 
for  street  betterments  cannot  be  as- 
sailed because  the  adjudication  of 
aldermen  in  terms  was  only  that  the 
estates  "have  been  benefited."  It 
cannot  be  presumed  that  any  illegal 
element  entered  into  the  computa- 
tion: Foley  v.  Haverhill,  144  Mass. 
352.  Where  a  borough  charter  does 
not  expressly  declare,  and  where  the 
assessment  does  not  show,  that  the 
benefits  assessed  to  pay  part  of  the 
cost  of  sewerage  are  special  benefits 
and  not  general  benefits  which  could 
not  legally  be  assessed,  the  assess- 
ment will  not  for  that  reason  be  de- 
clared void;  it  will  be  presumed,  un- 
less the  contrary  is  shown,  that 
special  benefits  only  were  assessed: 
Ferguson  v.  Stamford,  60  Conn.  432. 
That  land  on  one  side  of  a  street  is 
assessed  for  paving  a  little  more  than 
the  land  on  the  other  side,  because 
the  latter  side  is  encumbered  by  a 
street-car  track,  does  not  render  the 
assessment  invalid,  as  the  assessors 


may  thus  exercise  their  judgment  in 
apportioning  the  benefits:  Voght  v. 
Buffalo,  133  N.  Y.  463.  Where  part 
of  a  lot  is  condemned  for  a  street,  it 
is  presumed  that  both  commissioners 
and  jury,  in  estimating  benefits  to 
the  lot,  excluded  that  part  of  it  taken 
for  the  street:  Waggeman  v.  North 
Peoria,  155-  111.  545.  Where  an  estate 
receives  some  degree  of  benefit  from 
a  sewer,  and  the  assessment  actually 
made  is  by  the  value  of  estates,  the 
courts  will  not  interfere:  Workman 
v.  Worcester,  118  Mass.  168.  The 
English  sewer  cases  allow  great  lati- 
tude to  the  commissioners  in  the  as- 
sessment of  benefits.  They  are  largely 
collated  in  Soady  v.  Wilson,  3  Ad.  & 
El.  248,  and  it  is  said  by  Lor  Den- 
man,  Ch.  J.,  "  from  Keighley's  Case, 
10  Rep.  1426,  to  Rex  v.  Commissioners 
of  Sewers  for  the  Tower  Hamlets,  9 
B.  &  C.  517,  the  doctrine  laid  down 
in  them  all  is  uniform  and  undis- 
puted, as  applicable  to  the  present 
question.  It  rests  on  the  principle 
that  every  one  whose  property  de- 
rives benefits  from  the  works  of  the 
commissioners  may  be  assessed  to 
the  rates  they  impose.  The  benefit 
is  not  required  to  be  immediate,  nor 
do  the  cases,  or  the  commission  it- 
self, or  the  statutes,  say  anything  of 
the  nature  or  amount  of  the  benefit. 
Possibly  that  benefit  may  be  so  ex- 
tremely small  that  a  jury  would  not 
have  found  the  fact  stated  in  the 
case.  But  on  the  other  hand  the 
benefit  may  be  of  high  value;  as  if  a 
house  were  inaccessible  because  sur- 
rounded by  marshes,  and  the  work 
of  sewerage  had  made  them  hard 
and  passable.  ...  7°  •ihe  com- 
missioners had  jurisdiction,  ^  ■'" 
court  would  not  inquire  whett 
they  had  correctly  exercised  their 
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can  constitute  no  reason  for  the  judiciary's  taking  upon  itself 
the  correction  of  legislative  mistakes  and  errors  of  judgment. 
"When  a  judicial  review  is  given  of  the  proceedings  of  assessors, 
an  opportunity  may  be  afforded  for  laying  down  the  proper 
controlling  principles;  but  in  other  cases  it  must  be  assumed 
that  the  assessors  have  had  the  proper  rules  in  view  for  their 
own  direction.  It  is  clear  that  any  assessment  is  wrong  which 
charges  lands  with  a  sum  beyond  the  special  benefits  received. ' 
If  the  cost  of  any  improvement  exceeds  the  local  and  peculiar 
benefits,  the  improvement  should  either  not  be  made  at  all,  or 
the  excess  should  be  assumed  by  the  public,  and  become  a  part 
of  the  general  levy.1  In  making  an  assessment  of  actual  bene- 
fits, it  may  undoubtedly  be  proper  to  take  into  consideration 
the  fact  of  the  property's  being  devoted  to  a  permanent  use,1 
which  for  the  time  being,  at  least,  renders  the  market  value  of 
little  or  no  moment.  It  has  already  been  stated  that  this  does 
not  preclude  the  property's  being  assessed  for  benefits.  As 
has  been  justly  remarked  of  some  cases  of  this  nature  which 
have  been  considered  by  the  courts,  when  lands  were  devoted 
to  church  or  cemetery  purposes,3  "  objections  to  the  assessment 


judgment,  in  an  action  of  trespass 
for  levying  the  rate.  But  as  the  ju- 
risdiction results  from  the  fact  of 
benefit  being  derived,  and  the  case 
expressly  states  that  some  benefit 
was  derived,  we  think  ourselves 
bound"  by  the  finding  to  say  that  the 
defendant  had  authority  to  levy  the 
rate,  and  is  consequently  entitled  to 
our  judgment."  It  is  nevertheless 
held  competent  to  show,  in  opposi- 
tion to  the  assessment,  that  no  ben- 
efit was  received.  This  is  on  the 
ground  that  jurisdiction  to  make 
any  assessment  against  a  party  de- 
pends on  his  premises  being  bene- 
fited, and  the  commissioners  cannot 
determine  the  question  of  jurisdic- 
tion in  their  own  favor  conclusively: 
Masters  v.  Scroggs,  3  M.  &  S.  447; 
Stafford  v.  Hamston,  2  B.  &  B.  691. 
See  Neave  v.  Weather,  3  Q.  B.  984. 
But  in  England,  ratability  once  es- 
tablished, no  question  of  the  amoupt 
of  benefit  is  permitted  to  be  raised: 
Eegina  v.  Head,  9  Jur.  (N.  S.)  871.    The 


question  whether  property  is  bene- 
fited or  not  is  one  of  detail,  on  which 
the  federal  Supreme  Court  will  not 
pass.  Davidson  v.  New  Orleans,  96 
XJ.  S.  97 ;  Spencer  v.  Merchant,  1S5  U.  S. 
345;  Lent  v.  Tiljson,  140  U.  S.  316;  Fall- 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  S 
113. 

1  The  fair  cost  of  an  improvement 
is  not  necessarily  the  measure  of  bene- 
fit to  the  property  benefited  thereby. 
If  the  cost  exceeds  the  special  bene- 
fit the  public  must  bear  the  excess 
as  a  general  benefit:  Frevert  v.  Bay- 
onne,  63  N.  J.  L.  203.  In  proceedings 
to  open  a  street  it  is  not  necessary, 
in  order  to  find  that  the  street  is  a 
public  necessity,  to  find  that  the  cost 
of  opening,  added  to  the  cost  of  grad- 
ing, would  not  exceed  the  value  of  the 
benefit  to  the  public:  Grand  Bapids 
v.  Luce,  92  M1ch.  93. 

2  Matter  of  Mayor,  etc.,  11  Johns. 
77;  Matter  of  Albany  St.,  11  Wend. 
ISO. 
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proceed  on  the  ground  that  the  owner  cannot  apply  the  prop- 
erty to  any  new  or  different  use.  When  the  owner  has  the 
unrestrained  power  of  alienation,  and  the  property  may  be 
converted  to  any  new  use  at  his  pleasure,  it  is  difficult  to  see 
how,  upon  any  principle,  an  exception  can  be  made  to  the  rule 
regarding  only  the  market  value.  After  the  owner  has  escaped 
what  would  otherwise  be  a  great  burden,  on  the  ground  that 
he  does  not  intend  to  use  the  property  in  a  way  which  will 
make  the  improvement  beneficial,  he  may  change  his  mind, 
throw  the  property  into  the  market,  and  realize  advantages 
for  which  others  have  been  made  to  pay." '  And  the  remark 
is  as  applicable  to  those  temporarily  appropriated  to  church  or 
other  special  purposes  as  to  any  others.  The  fact  is  only  a 
circumstance  to  be  considered  by  the  assessors  in  making  up 
their  estimate.2 

It  is  no  objection  to  an  assessment  of  benefits  that  it  is  made 
in  proportion  to  value ;  that  may  be  a  proper  basis  if  the  com- 


1  State  v.  Newark,  35  N.  J.  L.  157, 
167. 

2  People  v.  Syracuse,  63  N.  Y.  291. 
The  benefits  for  which  an  assess- 
ment may  be  made  must  relate  to 
the  betterment  of  the  land  for  the 
purposes  to  which  it  may  reasonably 
be  put:  Blue  v.  Wentz,  54  Ohio  St. 
247.  It  is  proper  to  refuse  an  instruc- 
tion that  no  benefits  for  widening  a 
street  can  be  assessed,  even  if  the 
value  has  been  enhanced,  unless  at 
the  same  time  the  proposed  improve- 
ment makes  the  property  more  valu- 
able to  use:  Friedenwald  v.  Balti- 
more, 74  Md.  116.  If  the  present 
value  of  premises  is  increased  by 
their  present  use,  or  if  their  value 
would  be  prejudicially  affected  by 
an  interference  with  that  use,  and 
such  interference  would  be  affected 
by  the  proposed  improvement,  those 
facts  are  material  to  a  determination 
of  their  present  value:  Kankakee 
Stone,  etc.  Co.  v.  Kankakee,  128  111. 
173.  An  instruction  that  "  It  makes 
no  difference  whether  the  property 
assessed  is  used  at  present  for  such 


purpose  that  it  will  not  be  especially 
benefited  by  the  proposed  improve- 
ment, or  is  put  to  any  use  to  which 
the  market  value  of  the  same  is  at 
present  unimportant,"  was  held  not 
open  to  the  objection  that  it  did  not 
submit  to  the  jury  the  question  of  the 
effect  of  the  proposed  improvement 
upon  the  property's  present  fair  cash 
value:  Thomas  v.  Chicago,  152  111. 
293.  Where  land  of  a.  railroad  com- 
pany is  assessed  for  a  sewer,  evidence 
that  the  effect  of  the  sewer '  will  be 
to  build  up  the  locality,  and  thus  in- 
crease the  company's  business,  is  not 
admissible  as  proof  of  benefits  to  be 
assessed,  since  the  effect  on  the  com- 
pany's business  of  building  up  the 
neighborhood  is  mere  conjecture, 
and  would  not  necessarily  increase 
the  value  of  the  company's  lands: 
Kich  v.  Chicago,  152  111.  18.  As  to 
the  evidence  proper  for  jury  to  con- 
sider in  determining  whether  a  rail- 
road right  of  way '  is  benefited  by 
drainage,  see  Drainage  Com'rs  v. 
Illinois  Central  R.  Co.,  158  111.  353. 
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missioners  think  it  just.1  Where  the  assessment  is  by  statute 
authorized  to  be  upon  "  the  enhanced  value  of  the  land,"  the 
improvement  upon  the  land  must  be.  excluded  from  considera- 
tion.2 Where  the  assessment  is  to  be  of  the  benefits  "  beyond 
that  general  advantage  which  all  property  in  the  city  may  re- 
ceive therefrom,"  an  adjudication  that  the  estates  have  been 
benefited  certain  amounts  may  be  presumed  to  have  been 
made  as  the  ordinance  contemplates.3  In  assessing  benefits 
the  cost  of  the  whole  work  distributed  through  the  whole  dis- 
trict is  to  be  kept  in  view;  the  assessors  cannot  restrict  them- 
selves in  the  case  of  any  particular  lot  to  the  cost  of  the  im- 
provement in  front  of  it.4    But  at  the  same  time  they  must 


i  Piper's  Appeal,  32  Cal.  530. 

2  People  v.  Austin,  47  Cal.  353. 

3  Jones  v.  Boston,  104  Mass.  461. 

4  Ex  parte  Mayor  of  Albany,  23 
Wend.  277;  New  Whatcom  v.  Bel- 
lingham  Bay  Imp.  Co.,  9  Wash.  639. 
See  State  v.  Portage,  12  Wis.  567. 
Where  a  large  amount  of  rook  has 
been  excavated  in  the  course  of  a 
sewer,  the  extra  cost  of  such  exca- 
vation cannot  be  considered  as  part 
of  the  expense  to  be  assessed  upon 
property  between  the  rock  and  the 
outlet  of  the  sewer:  Vreeland  v.  Bay- 
onne,  58  N.  J.  L.  126.  An  assessment 
for  a  street  improvement  may  be 
levied  for  a  different  amount  on 
lots  abutting  on  different  parts,  if 
the  cost  is  assessed  uniformly:  Gil- 
crest  v.  McCartney,  97  Iowa  138. 
An  assessment  of  the  whole  expense 
of  a  street  improvement  at  the  ter- 
mination of  one  street  in  another 
on  two  quarter  blocks  cornering  at 
the  termination  is  erroneous:  Per- 
ine  v.  Lewis,  128  Cal.  236.  The  lands 
of  a  railroad  company,  if  they  are 
the  only  property  which  receives  a 
new  frontage  by  the  opening  of  a 
street,  may  properly  be  assessed  with 
a  greater  proportion  of  the  expense 
thereof  than  is  imposed  upon  the 
adjoining  property:  In  re  Alexander 
A  v.,  63  Hun  630,  17  N.  Y.  Supp.  933. 
A  street  assessment  is  not  objection- 


able as  unequal  where  a  charge  for 
laying  and  curbing  sidewalks  is  laid 
against  two  lots  only  (to  which  lots 
such  work  was  confined  by  the  reso- 
lution of  intention,  while  a  charge 
for  regrading;  etc.,  is  laid  against  the 
whole  district:  McSherry  v.  Wood, 
102  Cal.  647.  Where,  in  making  a 
street  improvement,  squares  form.ed 
by  the  intersection  of  other  streets 
are  crossed  and  improved,  the  city, 
if  the  object  in  improving  the  square 
is  to  improve  the  street,  may  assess 
the  whole  expense  upon  the  same 
property  on  which  the  other  ex- 
penses of  the  improvements  are  as- 
sessed: Creighton  v.  Scott,  14  Ohio 
St.  638.  See  Motz  v.  Detroit,  18  Mich. 
495.  Where  the  statute  limits  the 
districfof  assessment  for  opening  a 
street  to  the  center  of  the  block  be- 
tween the  street  opened  and  the  next 
street,  it  is  a  fair  rule  to  assess  the  cost 
of  the  land  taken  for  each  block  of 
the  street  upon  the  property  front- 
ing on  such  block:  In  re  Rogers  Av., 
29  Abb.  N.  C.  361, 22  N.  Y.  Supp.  27. 
A  board  in.  making  assessments  is 
not  required  to  graduate  them  uni- 
formly in  exact  proportion  to  dis- 
tance, as  the  atmosphere  gradually 
shades  off  into  space,  but  it  must 
make  the  assessment  uniform  in  re- 
spect to  benefits,  as  nearly  as  reason- 
ably practicable:  State  v.  Brill,  58 


CH.  XX.] 


TAXATION   BY    SPECIAL   ASSESSMENT. 


1263 


carefully  keep  "within  the  district ;  this  is  as  imperative  as  it 
is  in  the  case  of  ordinary  taxation.1 

Assessment  confined  to  cost.  An  assessment  should  be  limited 
to  the  actual  cost  of  the  improvement;2  but  this  may  properly 
include  all  incidentals,  such  as  the  cost  of  supporting  walls  to 
lots  which  have  been  cut  into;  costs  of  drains  to  protect  the 
work,  cost  of  advertising,  engineering,  superintendence,  etc.3 


Minn.  152.  But  as  a  convenient 
method  of  equitably  adjusting  sewer 
assessments,  a  municipal  board  may 
divide  them  into  "three  classes  — 
direct  benefit,  remote  benefit,  and 
more  remote  benefit: "  Collins  v.  Hol- 
yoke,  146  Mass.  298.  Where  a  rail- 
road company  is  required  by  statute 
to  depress  its  tracks  within  a  city, 
and  provide  suitable  bridges  at  street 
crossings,  the  city,  in  enforcing  such 
requirement,  cannot  determine  that 
an  existing  bridge  is  insufficient  and 
assess  the  entire  cost  of  a  new  one 
on  the  company's  property  though 
other  property  is  also  benefited  by 
the  bridge:  People*  v.  Adams,  88 
Hun  122. 

i  Ferris  v.  Chicago,  162  111.  Ill; 
Turpin  v.  Eagle  Creek,  etc.  Gravel 
Road  Co.,  48  Ind.  45;  Matter  of  Liv- 
ingston St.,  18  Wend.  556.  A  statute 
provided  for  viewers  to  decide  upon 
the  expediency  of  a  proposed  street 
extension,  and  to  "  ascertain  and  de- 
termine what  lots  in  the  vicinity  of 
said  extension  will  probably  be  ben- 
efited by  the  opening  of  the  said 
street,  and  divide  and  apportion,  on 
equitable  principles,  the  amount  that- 
each  shall  separately  contribute  to 
defray  the  damage  incurred,"  etc. 
Held,  that  the  term  "vicinity''  is 
not  a  matter  of  eyesight  only,  but 
for  the  judgment  also:  Rogers,  J.,  in 
Extension  of  Hancock  St..  18  Pa.  St. 
26,  32. 

2  People  v.  McWethy,  165  111.  222, 
177  111.  334;  Hanscom-  v.  Omaha,  11 
Neb.  37-;  Chamberlain  v.  Cleveland, 
34  Ohio  St.  551;  Schenely  v.  Com- 


monwealth, 36  Pa.  St  9.  It  is  a  sub- 
stantial right  that  the  lien  of  a  spe- 
cial assessment  for  an  improvement 
shall  riot  be  greater  than  necessary: 
Chicago  Terminal  Transfer  R  Co.  v. 
Chicago,  184  111.  154.  Under  the 
guise  of  paying  the  original  cost  of  a 
pavement  the  city  cannot  by  assess- 
ment collect  a  fund  to  be  used  at 
some  future  time  for  repairs  and 
maintenance:  State  v.  District  Court, 
80  Minn.  339.  The  fact  that  certain 
property  owners  have  paid  enough 
to  defray  the  entire  cost  of  a  drainage 
improvement  does  not  release  other 
owners  from  paying  their  assess- 
ments: Hammond  v.  People,  169  111. 
545.  Assessments  for  benefits  may 
properly  be  made  on  the  basis  of  the 
total  cost  of  the  improvement,  al- 
though private  persons  have  agreed 
to  contribute  on  certain  conditions 
one-third  of  the  cost:  Towne  v.  New- 
ton City  Council,  169  Mass.  240.  A 
stipulation  between  a  city  and  a 
property  owner  that  a  special  assess- 
ment shall  be  reduced,  should  the 
actual  cost  of  the  improvement  be 
less  than  the  estimate,  does  not  in- 
validate assessments  against  other 
property  for  the  same  improvement: 
The  owner  would  in  such  case  be  en- 
titled to  a  rebate:  Billings  v.  Chicago, 
167  111.  337. 

3  Swamp-Land  Dist.  v.  Silva,  98 
Cal.  51;  Lincoln  v.  Street  Com'rs,  176 
Mass.  210;  Long  worth  v.  Cincinnati, 
34  Ohio  St.  101.  Where  the  fee  of 
land  is  taken  for  street  purposes,  the 
compensation  paid  is  a  part  of  the 
cost  of  a  "local  improvement"  for 
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But  when  all  proper  items  of  cost  are  included,  if  the  sum. 
levied  appreciably  exceeds  the  amount,  there  is  a  plain  excess 
of  authority  in  levying  it>  and  the  levy  must  be  treated  as  ille- 
gal.1   But  there  is  no  reason  in  the  nature  of  things  why  an 


which  "assessments"  may  be  levied 
upon  the  property  to  be  benefited: 
Fairchild  v.  St.  Paul,  46  Minn.  540. 
The  expense  of  grading  that  was 
necessary  in  order  to  pave. held  prop* 
erly  included  in  a  paving  assessment: 
Allen  v.   Davenport,   107   Iowa    90. 
See    Scofield  v.   Council    Bluffs;   68 
Iowa  695.    The  cost  of  grading  and 
collecting  are  properly  included  in 
an .  assessment  for  paving  in  Maryr 
land:  T)ashiel   v.  Baltimore,  45  Md. 
615;  Baltimore  v.  Smith,  etc.  Brick 
Co.,  80  Md.  458;  see  Lowden's  Peti- 
tion, 89  N.  Y.  548;  Matter  of  Mutual 
L.  Ins.  Co.,  89  N.  Y.  530.    Under  a 
statute  authorizing  a  city  council  to 
widen    a    street   and  acquire  land 
therefor,  the  expense  of  the  work  or 
improvement  to  be  assessed  on  the 
district    benefited,    the    assessment 
cannot  include  the  cost  of  grading 
and  graveling:  Wilcoxen  v.  San  Luis 
Obispo,  101  Cal.  508.    Under  an  Illi- 
nois statute,  in  a  proceeding  for  a 
special  assessment  for  the  construc- 
tion of  a  sidewalk  the  cost  of  the 
walk  at  intersections  of  streets  could 
be  included  in  the  cost  of  the  im- 
provement: Gage  v.  Chicago  (I1L),  61 
N.  E.  Rep.  849.    Interest  on  sums  ex- 
pended may  be  included  in  the  cost: 
In  re  Hampshire  County,  143  Mass. 
424;  Davis  v.  Newark,  54  N.  J.  L.  144. 
See  Allen  v.  Davenport,  107  Iowa  90. 
If  the  lateral  support  of  a  lot  is  re- 
moved in  grading  a  street,  the  cost  of 
a  supporting  wall  cannot  be  charged 
upon  the  lot-owner  as  a  part  of  the 
improvement:  Armstrong  v.  St.  Paul, 
30  Minn.  299.    The  expenses  incurred 
in     successfully     defending    suits 
brought  against  a  borough  because 
of  its  negligence  in  constructing  a 
public  improvement  cannot  be  as- 


sessed specially  as  a  part  of  the  cost 
of  such  improvement:  De  Witt  v. 
Rutherford  Borough,  57  N.  J.  L.  619. 
Nor  can  the  salary  paid  by  a  city  to 
the  overseer  of  a  public  improvement 
constructed  under  contract  be  as- 
sessed against  the  abutting  owners, 
where  neither  the  charter  nor  the 
ordinance  authorizing  the  improve- 
ment makes  any  provision  therefor: 
Smith  v.  Portland,  25  Or.  297.  If  an 
item  of  expenditure  on  which  a 
municipal  assessment  is  based  is  for 
a  purpose  other  than  that  shown  on 
its  face,  it  is  for  the  party  contesting 
the  validity  of  the  assessment  to 
show  this:  Ex  parte  Johnson,  103 
N.  Y.  260. 

•  *  Minnesota  Linseed  Oil  Co.  v.  Pal- 
mer, 20  Minn.  468.  An  assessment 
for  sidewalks  oil  a  certain  street  is 
rendered  void  by  including  therein 
the  expenses  of  a  sidewalk  on  an- 
other street,  construction  of  which 
was  not  authorized  by  ordinance: 
Folmsbee  v.  Amsterdam,  142  N.  Y. 
118.  The  expenses  of  prior,  void 
proceedings  render  an  assessment 
'invalid  if  included  therein:  Farr  v. 
West  Chicago  Park  Com'rs,  1 67  111.  355 
An  assessment  which  charges  part 
of  the  property  affected  by  the  im- 
provement with  items  which  should 
be  charged  wholly  against  the  rest 
is  void  in  toto:  Ryan  v.  Altschul,  103 
Cal.  174.  If  an  abutting  owner  is 
assessed  with  the  cost  of  a  fifteen- 
inch  main  sewer  where  a  ten-inch 
local  sewer  would  have  been  suffi- 
cient, the  excess  in  the  cost  must 
be  borne  by  the  city:  In  re  Park 
Co.  Sewer,  169  Pa.  St  43a  Where 
an  excessive  assessment  for  a  street 
improvement  has  been  made,  abut- 
ting owners  are  not  precluded  from 


CH.  XX.] 


TAXATION    BY    SPECIAL   ASSESSMENT. 


126c 


assessment  should  not  be  made  before  .the  work  is  actually 
done,  and  before  the  cost  shall  be  finally  and  conclusively  de- 
termined. It  is  usually  desirable  that  the  collection  of  the 
assessment  should  proceed  as  the  work  progresses-,  that  the  con- 
tractor or  workmen  may  be  paid  when  it  is  completed.  Indeed 
the  charters  of  very  many  cities  forbid  that  any  payments  shall 
be  made  by  the^corporation,  for  any  street  or  other  local  work, 
except  from  a  fund  to  be  provided  by  a  special  assessment  made 
for  the  purpose;  and  it  is  obvious  that  such  works  would  only 
be  constructed  at  very  serious  disadvantage,  and  at  much  greater 
expense,  if  no  payment  could  be  made  as  the  work  progressed. 
It  has  been  said  that,  in  assessing  benefits  under  statutes  per- 
mitting it,  a  city  common  council  "  is  the  agent  and  instrument 


objecting  to  the  assessment  by  the 
fact  that  only  the  fair  cost  of  the 
work  was  assessed  on  private  prop- 
erty, and  the  rest  was  assessed  on 
.  abutting  public  property:  In  re  Liv- 
ingston, 121  N.  Y.  94,  distinguishing 
In  re  McCready,  90  N.  Y.  652.  Where, 
of  the  total  expense  of  widening  and 
extending  a  street,  a  large  amount 
was  illegally  incurred,  the  fact  that 
an  amount  thereof  more  than  equal 
to  the  amount  assessed  on  the  prop- 
erty was  incurred  legally  does  not 
render  the  assessment  valid,  since 
the  assessment  covers  the  entire  ben- 
efit derived  from  the  whole  improve- 
ment: Warren  v.  Boston  (Mass. )» 62 
N.  E.  Rep.  951.  The  requirement 
from  the  contractor  for  a  local  im- 
provement that  he  shall  give  a 
guaranty.to  maintain  and  repair  the 
same  does  not  vitiate  an  assessment 
as  increasing  the  cost:  Graham  v. 
Chicago,  187  111.  264,  citing  Cole  v. 
Chicago,  161  111.  16.  The  right  to 
enforce  the  collection  of  an  assess- 
ment for  a  street  improvement  is  not 
impaired  by  the  fact  that  the  con- 
tract for  the  work  contained  a  pro- 
vision for  disposing  of  surplus  earth: 
Sims  v.  Hines,  131  Ind.  534,  That 
the  assessment  for  a  particular 
water-main  exceeds  the  cost  of  put- 
80 


ting  down  such  main  is  no  objec- 
tion to  the  validity  of  the  assess- 
ment; the  main  being  part  of  an 
entire  system,  and  the  assessment 
being  prescribed  not  merely  to  put 
down  the  pipes,  but  to  raise  a  fund 
to  keep  them  in  repair:  Parsons  v. 
District  of  Columbia,  170  U.  S.  45. 
Where  a  city  charges  interest  greater 
than  the  legal  rate  on  an  assessment 
for  street  improvements,  and  makes 
a  charge  for  a  certificate  of  sale  of 
property  on  which  the  assessment 
had  not  been  paid,  the  property 
owner  having  made  no  offer  to  pay 
the  assessments,  such  charges  will 
not  invalidate  the  assessment: 
Wright  Seminary  v.  Tacoma,  23 
Wash.  109.  In  California  »  street 
assessment  which  includes  the  cost 
of  more  work  than  that  authorized 
is  not  void  as-  to  the  cost  of  work 
properly  included  therein,  and  may 
be  corrected  on  appeal  to  the  board 
of  supervisors:  Dyer  v.  Scalmanini, 
69  Cal.  637.  Items  of  cost  improp- 
erly'  included  may  be  deducted  in 
proceedings  to  set  the  assessment 
aside,  and  the  rest  sustained:  Matter 
of  Metropolitan  Gas  Light  Co.,  85 
N.  Y.  526;  In  re  Merriam,  84  N.  Y. 
596.  See  Cincinnati  v.  Anchor 
White  Lead  Co.,  44  Ohio  St.  243. 
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of  the  land  owners  in  respect  to  these  improvements.  The 
work  is  to  be  conducted  and  completed  under  its  direction.  It 
is  to  ascertain  how  much  certain  owners  are  to  pay  and  others 
receive ;  to  collect  the  money  and  see  that  it  is  applied  to  the 
purposes  of  the  improvement.  Its  authority  must  be  strictly 
pursued." l  But  it  must  also,  in  order  to  be  enabled  to  perform 
its  agenpy  to  advantage,  be  allowed  to  make  the  assessment, 
and  even  the  collection  if  it  shall  be  deemed  proper,  in  advance. 
It  has  been  repeatedly  held  that  this  is  admissible.2  The  as- 
sessment must  of  course  be  made  upon  an  estimate  which  may 
be  more  or  less  incorrect,  as  all  estimates  for  public  works  are 
likely  to  be,  but  the  liability  to  error  ought  not  to  defeat  a 
special  any  more  than  a  general  levy  for  future  purposes.  If 
it  prove  too  large  it  is  not  fatal,3  though  the  excess  properly 
belongs  to  the  lot-owners,  who  would  be  entitled  to  have  it  re- 
turned to  them.4  Should  the  improvement  be  abandoned  the 
lot-owners  would  also  be  entitled  to  have  their  payments  re- 
turned;5 and  in  a  case  where  a  contemplated  street  opening 


1  Brown,  J.,  in  Howell  v.  Buffalo, 
15  N.  Y.  513,  citing  MoCullough  v. 
Brooklyn,  33  Wend.  458;  Lake  v. 
Williamsburgh,  4  Denio  520;  Sharp 
v.  Speir,  4  Hill  76. 

2  Henderson  v.  Baltimore,  8  Md.  _ 
352;  Kingman,  Petitioner,  153  Mass. 
566;  Manioe  v.  New  York,  8  N.  Y. 
130;  Scoville  v.  Cleveland,  1  Ohio  St. 
129;  Felker  v.  New  Whatcom,  16 
Wash.  178.  There  cannot,  under  the 
Iowa  code,  be  a  paving  assessment 
on  abutters,  where  the  only  work 
done  is  grading,  merely  prepar- 
atory to  paving:  Bucroft  v.  Council 
Bluffs,  63  Iowa  646.  The  provisions 
of  an  act  for  a  lien  on  land  for  bene- 
fits assessed  against  it  are  not  ren- 
dered invalid  by  the  mere  fact  that 
as  the  improvement  may  never  be 
completed,  the  benefits  may  never 
accrue:  Davies  v.  Los  Angeles,  86 
CaL  37. 

8  Davies  v.  Los  Angeles,  86  CaL  37; 
Danforth  v.  Hinsdale,  177  111.  579; 
Scovill  v.  Cleveland,  1  Ohio  St.  126. 
The  levy  of  a  special  assessment  in 
excess  of  the  estimate,  duly  made 


and  approved,  of  the  amount  neces- 
sary to  pay  for  the  improvement,  is 
invalid:  Byrne  v.  South  Springfield, 
161  111.  385.  But  see  Hill  v.  Swing-: 
ley,  59  Mo.  45. 

4  It  is  held  in  Thayer  v.  Grand  Kap- 
ids,  82  Mich,  298,  that  assumpsit  lies 
against  the  city  to'  recover  such  ex- 
cess. In  Mayer  v.  New  York,  101 
N.  Y.  284,  a  property  owner  was 
allowed  to  maintain  a  suit  in  equity 
against  the  city  to  have  the  benefit 
of  a  proportional  part  of  an  amount 
which  the  latter  had  saved  by  get- 
ting the  expenses  reduced.  It  was 
held  in  Thompson  v.  Hill,  184  111.  17, 
that  on  an  application  for  judg- 
ment upon  an  assessment  for  a  local 
improvement,  evidence  as  to  the  re- 
dufction  by  agreement  of  the  assess- 
ment against  another  property 
owner  is  not  admissible;  if  an  assess- 
ment against  other  property  is  too 
large  it  may  properly  be  reduced  by 
agreement. 

'Valentine  v.  St.  Paul,  34  Minn. 
446.  See  Striokland  v.  Stillwater,  63 
Minn.  43. 
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had  been  in  part  defeated  at  the  instance  of  one  land-owner, 
an  assessment  for  benefits  made  against  another  owner  upon 
the  basis  that  the  opening  would  be  carried  out  fully,  was  set 
aside.1 

The  assessment  itself.  As  in  the  case  of  ordinary  taxes,  as- 
sessments are  made  either  against  the  land  as  such,  or  against 
the  separate  interests  which  individuals  have  in  the  land,  ac- 
cording as  the  statute  shall  prescribe.  In  either  case  there 
should  be  a  sufficient  description  of  the  land  for  the  purpose 
of  identification,2  and  in  the  latter  case  it  is  imperative  that 


i  Butler  v.  Keyport,  64  N.  J.  L.  181. 

2  Upton  v.  People,  176  111.  632; 
Sharp  v.  Johnson,  4  Hill  92.  Where 
it  is  not  possible  to  tell  what  land 
was  assessed,  or  against  what  land 
the  judgment  of  confirmation  was 
entered,  the  assessment  and  judg- 
ment will  be  void:  People  v.  Chicago 
&  A.  E.  Co.,  96  111.  369;  People  v. 
Dragstran,  100  111.  286;  Sanford  v. 
People,  102  111.  374;  Pickering  v.  Lo- 
max,  120  I1L  289;  People  v.  Eggers, 
164  111.  515.  A  description  of  prop- 
erty for  assessment  for  a  public  im- 
provement must  be  of  the  lot  of  land 
as  it  is  legally  known  and  desig- 
nated. An  arbitrary  subdivision  into 
lots  or  strips  where  the  owner  has 
not  seen  fit  to  subdivide  his  land  is 
illegal:  "Warren  v.  Chicago,  118  111. 
329;  Cram  v.  Chicago,  139  111.  265; 
People  v.  Cook,  180  111.  341.  It  is  a 
sufficient  objection  to  judgment  for 
a  special  tax  that  there  is  no  such 
lot  as  that  described  in  the  proceed- 
ings wherein  judgment  is  sought: 
Vennum  v.  People,  188  111.  158.  A  de- 
scription of  property  jn  an  assess- 
ment for  street  improvements  as 
"tract  of  land  north  side  between 
Front  St.  and  O.  M.  R.  R."  is  not 
sufficiently  definite:  Becker  v.  Balti- 
more &  O.  S.  W.  K  Co.,  16  Ind.  App. 
324.  Where  land  is  described  in  a 
special  assessment  roll  as  the  south 
twenty  acres  in  the  subdivision  of  a 


certain  section,  the  fact  that  suoh 
tract  is  intersected  by  streets,  ren- 
dering the  net  area  less  than  twenty 
acres,  does  not  invalidate  the  assess- 
ment, where  it  does  not  appear  but 
that  the  commissioners  deducted  the 
area  of  the  streets  in  estimating  the 
benefits  received  by  such  tract:  De 
Koven  v.  Lake  View,  129  111.  399.  In 
assessing  for  drainage  purposes  in 
Illinois,  it  is  not  necessary  that  lands 
should  be  assessed  in  the  smallest 
legal  subdivisions,  but  disconnected 
lots  should  not  be  united:  Moore  v. 
People,  106  111.  376.  Under  a  statute 
providing  that  a  special  assessment 
roll  shall  contain  a  description  of 
each  lot,  block,  tract,  or  parcel  of 
land  benefited,  and  the  names  of  the 
owners,  so  far  as  known,  a  single  lot, 
divided  by  a  street,  need  not  be  as- 
sessed in  two  parcels,  when  each 
parcel  of  the  lot  belongs  to  the  same 
owners:  De  Koven  v.  Lake  View, 
129  111.  399.  Under  provisions  that 
assessments  for  benefits  shall  be 
levied  on  "  each  separate  lot  or  par- 
cel of  land,"  and  on  "the  several  lots 
or  parcels  of  land,"  an  assessment 
on  the  component  parts  of  a  tract 
which  the  owner  has  always  treated 
as  an  entirety,  and  dividing  it  by 
lines  which  intersect  valuable  build- 
ings, is  illegal:  Muller  v.  Bayonne, 
55  N.  J.  L.  102.  Where  the  owner, 
by  the  manner  of  his  use  and  im- 
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the  separate  interests  be  taken  notice  of  in  the  assessment.1  If 
the  assessment  is  to  be  made  by  a  board  of  several  persons, 


provement  of  the  land,  has  discarded 
artificial  divisions  on  plats  of  sur- 
vey, and  has  practically  made^  one 
lot  of  several,  he  cannot  complain  if 
his  property  is  treated  as  one  piece 
in  assessing  for  a  municipal  improve- 
ment: Wolfort  v.  St.  Louis,  115  Mo* 
139.  And  where  assessments  are 
leviable  on  "adjoining  property  .  .  . 
calculating  a  depth  to  each  property 
of  150  feet,"  a  tract  of  land  border- 
ing on  the  improved  street  and  run- 
ning back  from  it  to  a  depth  of  sixty 
feet  is  subject  to  taxation  when 
used  as  an  entirety,  though,  accord- 
ing to  the  plat,  it  is  formed  of  two 
lots:  Ibid.  Under  the  charter  of  St. 
Louis  benefits  for  street  improve- 
ments cannot  be  assessed  in  gross  on 
several  contiguous  lots:  St.  Louis  v. 
Provenchere,  92  Mo.  66.  Under  the 
Rhode  Island  statutes  the  fact  that 
separate  lots  are,  for  convenience, 
separately  assessed  for  a  sewer,  al- 
though the  whole  of  the  estate  is 
assessable,  does  not  invalidate  the 
assessment,  the  amounts  being  added 
up  into  a  single  total:    Bishop    v. 


Tripp,  15  R.  I.  466.  Where  by  con- 
tract to  convey  part  of  a  lot  each 
part  is  made  a  separate  parcel,  the 
board  of  public  works,  having  notice 
thpreof  before  confirmation  of  the 
assessment,  should  assess  the  dam- 
ages and  benefits  to  it  as  a  separate 
lot  or  parcel,  and  not  having  done 
so  the  board's  proceedings  as  to  that 
tract  are  void:  Brennan  v.  St.  Paul, 
44  Minn.  464.  In  Ohio,  abutting 
property  not  laid  out  into  lots  may, 
in  an  assessment  for  a  street  im- 
provement, be  treated  as  undivided 
parcel:  Schroder  v.  Overman,  61 
Ohio  St.  1.  When  a  street  is  cut 
through  a  city  lot,  two  lots  remain 
for  the  purposes  of  assessment: 
Spangler  v.  Cleveland,  35  Ohio  St. 
469;  Younglove  v.  Hackman,  43  Ohio 
St.  69.  For  descriptions  which  con- 
sisted of  diagrams  of  the  property, 
which  were  held  insufficient  in  an 
assessment,  see  Himmelmann  v. 
Cahn,  49  Cal.  282:  Himmelmann  v. 
Bateman,  50  Cal.  11;  San  Francisco 
v.  Quackenbush,  53  Cal.  52;  Blanch- 
ard  v.  Ladd  (Cal.),  67  Pac.  Rep.  131. 


1  Matter  of  De  Graw  St.,  18  Wend. 
568.  Where  there  are  separate  and 
distinct  interests  in  the  same  land 
owned  by  different  persons,  assess- 
ments for  the  improvement  of  a 
street  on  which  the  land  abuts 
should  be  made  separately  against 
each  owner;  but  a  joint  assessment 
is  a  mere  irregularity  which  may 
be  waived  by  the  persons  against 
whom  it  is  made:  New  London  v. 
Miller,  60  Conn.  112.  And  an  as- 
sessment cannot  be  made  against 
one  only  of  several  joint  owners  for 
the  benefits  accruing  to  the  whole 
property,  but  must  be  either  sepa- 
rately against  each  owner  or  jointly 
against  all:  Ibid.  An  assessment  to 
"owners  and  occupants"  for  bene- 


fits received  is  not  the  same  thing  as 
an  assessment  upon  the  lands:  Sharp 
v.  Speir,  4  Hill  76.  In  Illinois  spe- 
cial assessments  are  not  illegal  be- 
cause not  made  in  the  names  of  the 
owners:  Zeigler  v.  People,  164  111. 
531.  It  is  held  in  Iowa  that  where 
the  property  is  properly  described, 
error  in  the  owner's  name  is  im- 
material: Smith  v.  Des  Moines,  106 
Iowa  590.  Under  a  charter  provis- 
ion that  a  sewerage  assessment  upon 
a  non-resident  owner's  unoccupied 
lot  shall  be  made  in  his  name  and 
entered  in  a  list  of  non-resident 
owners,  etc.,  an  assessment  against 
a  person  who  does  not  hold  the  legal 
title  is  void:  Hill  v/  Warrell,  87  Mich. 
135. 
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they  must  act  as  a  board  jointly.1  An  assessment  will  beyoid 
if  not  made  according  to  a  standard  which  is  fixed  by  law.2 
If  it  exceeds  the  value  of  the  lot  assessed,  it  is  an  unconstitu- 
tional appropriation  of  property;8  but  it  will  not  necessarily 
be  void  because  it  exceeds  the  valuation  for  annual  taxation, 
there  being  no  showing  how  near  it  comes  to  actual  value,  or 
that  it  exceeds  the  benefits.4   As  has  already  been  shown,  stat- 


See,  also,  Norton  v.  Courtney,  53  Cal. 
691;  Whiting  v.  Quackenbush,  54 
Cal.  306;  Williams  v.  McDonald,  58 
CaL  527;  Brady  v.  Page,  59  CaL  52. 
As  to  description  of  railway  prop- 
erty for  a  special  assessment,  see 
Cicero  &  P.  St  E.  Co.  v.  Chicago,  176 
I1L  501;  West  Chicago  St.  R  Co.  v. 
Chicago,  178  111.  339;  Lake  St.  El.  R 
Co.  v.  Chicago,  183  111.  75;  South 
Chicago  City  R  Co.  v.  Chicago,  196 
111.  490;  Cleveland,  C,  C.  &  St.  L.  R. 
Co.  v.  O'Brien,  24  Ind.  App.  547. 
Where  the  descriptions  of  the  tracts 
of  land  involved  in  the  proceedings 
are  copied,  as  the  statute  requires, 
from  the  tax  duplicate,  the  descrip- 
tion will,  prima  facie  at  least,  sus- 
tain an  assessment  for  benefits:  Sam- 
ple v.  Carroll,  132  Ind.  496.  The  fact 
that  property  subject  to  a  special 
assessment  is  assessed  by  the  de- 
scription of,  a  different  property  is 
not  ground  for  objection  on  the  part 
of  the  owner  of  the  latter  that  his 
property  is  twice  assessed,  when  the 
owner  of  the  first  property  has  paid 
the  assessment:  Gregory  v.  Ann  Ar- 
bor, 127  Mich.  454.  That  an  ordi- 
nance and  assessment  roll  differ  in 
their  descriptions  of  the  termini 
of  an  improvement  is  immaterial, 
where  the  points  are  the  same  in 
fact:  Spokane  v.  Browne, 8  Wash.  317. 
The  validity  of  a  sewer  assessment 
does  not  necessarily  depend  on  the 
accuracy  of  the  description  of  a  lot 
assessed,  it  not  appearing  that  in- 
justice has  resulted  therefrom: 
Morse  v.  Buffalo,  35  Hun  613.  One 
who  has  stood  silent  without  object- 


ing to  the  building  of  sidewalks  in 
front  of  his  land  on  streets  dedicated 
by  him  to  the  public  cannot  after- 
wards object  to  an  insufficiency  in 
the  description  of  his  land  as  a  rea- 
son why  an  assessment  against  it 
should  not  be  enforced:  Ritchie  v. 
South  Topeka,  38  Kan.  368.  Nor  can 
a  lot-owner  object  to  the  confirma- 
tion of  an  assessment  because  the 
description  of  the  lot  assessed  is  not 
sufficient  to  include  the  entire  lot, 
the  error  inuring  to  his  benefit:  Illi- 
nois Central  R  Co.  v.  Decatur,  126 
111.  92. 

1  People  v.  Hagar,  49  Cal.  229.  See, 
as  to  the  meaning  of  a  requirement 
that  the  commissioners  shall  "jointly 
view  and  assess  upon  each  and  every 
acre,''  etc.,  People  v.  Hagar,  52  Cal. 
171.  Delay  on  the  part  of  county 
commissioners  in  performing  certain 
public  improvements  which  they  are 
authorized  by  statute  to  make,  does 
not  constitute  laches  so  as  to  prevent 
the  assessment  on  any  persons  bene- 
fited. The  commissioners  are  simply 
a  board  of  public  officers  intrusted 
by  the  legislature  with  the  perform- 
ance of  the  work,  and  they  do  not 
act  as  agents  for  the  county  so  as  to 
charge  with  their  laches:  In  re 
Hampshire  County,  143. Mass.  424. 

2  State  v.  District  Court,  29  Minn. 
62. 

3  Zoeller  v.  Kellogg,  4  Mo.  App. 
163. 

4  Matter  of  Sackett,  etc.  Streets,  74 
N.  Y.  95;  As  to  how  value  is  to  be 
arrived  at,  see  Matter  of  St.  Joseph's 
Asylum,  69  N.  Y.  353. 
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utory  provisions  limiting  the  amount  or  rate  of  taxation  are 
construed  as  not  applicable  to  special  ass  essments  for  improve- 
ments ; !  but  where  there  is  an  express  limitation  it  must  be  ob- 
served or  the  assessment  will  be  void,  at  least  as  to  the  excess.2 
And  when  the  assessment  in  any  one  case  is  limited  to  half 
the  assessed  value  of  the  lands,  the  authorities  cannot  evade 
the  limitation  by  laying  two  assessments  for  what  in  fact  is 
but  one  improvement.3 

It  has  been  held  that  an  assessment  will  date  from  the  order 
for  the  improvement,4  and  that  where  a  city  has  adopted  an 
improvement  ordinance  it  should  be  governed  by  the  law  in 
force  at  the  time  of  the  passage  of  such  ordinance  with  respect 
to  the  manner  of  assessment  and  the  rights  and  liabilities  of 
the  owners  of  abutting  property.6 


1  Ante,  p.  175. 

2  See  Elkhart  v.  Wiokwire,  121  Ind. 
831:  Cincinnati  v.  Conner,  55  Ohio 
St.  82;  Hays  v.  Cincinnati,  62  Ohio 
St.  116.  Where  the  statute  limited 
the  amount  to  be  levied  by  special 
assessment  upon  any  lot  for  any  one 
improvement  to  twenty-five  per  cent, 
of  the  assessed  value,  and  the  amount 
to  be  raised  in  any  one  year  to  five 
per  cent.,  an  assessment  was  held 
valid  where  the  total  amount  levied 
for  a  paving  assessment  was  not 
more  than  twenty-five  per  cent,  of 
the  taxable,  value,  and  each  annual 
instalment  was  less  than  five  per 
cent.  Under  a  statute  limiting  as- 
sessments to  twenty-five  per  cent,  of 
"the  value  of  the  property  as  as- 
sessed for  taxation,"  in  fixing  the 
valuation  of  land  for  assessment  by 
the  front  foot  or  otherwise,  the  value 
of  the  improvements  thereon  must 
be  considered,  rather  than  the  land 
alone:  Findlay  v.  Frey,  51  Ohio  St. 
390. 

8  Matter  of  Walter,  75  N.  Y.  354. 

4  Jones   v.  Boston,  104  Mass.  461, 
citing  earlier  Massachusetts  cases. 
It  was  held  in  Brophy  v.  Harding, 
137  111.  621,  that  an  assessment  dated  ' 
from  the  date  of  the  commissioners' 


report,  not  from  the  date  of  the  con- 
firmatory judgment.  The  liability, 
of  lands  for  local  improvements 
springs  from  the  construction  of  an 
authorized  public  work  which  con- 
fers a  special  benefit  upon  lands.  It 
arises  when  the  work  is  performed, 
and  the  assessment  proceeding  is 
merely  the  determination  of  the 
amount  which,  within  the  limit  of 
such  imparted  value,  shall  be  re- 
turned to  the  public,  A  change  in 
the  ownership  of  lands  benefited  by 
the  improvement  produces  no  effect 
upon  the  ability  of  the  corporate 
authorities  to  make  the  assessment. 
The  assessment,  when  made,  and  re- 
assessment, if  prior  assessments  are 
set  aside,  relate  back  to  the  time  the 
improvement  was  begun.  A  pur- 
chaser taking  title  after  that  event 
takes  subject  to  the  power  of  the 
municipal  body  to  make,  and  of  the 
legislature  to  authorize,  assessments 
and  re-assessments;  and  the  subse- 
quent purchaser's  title, will  be  sub- 
ject to  these  burdens  whenever  they 
may  be  imposed.  In  re  Eeport  of 
Com'rs  of  Adjustment,  49  N.  J.  L. 
488. 

6  Cincinnati  v.  Seasongood,  46  Ohio 
St.  296.    As  to  the  property  owner's 
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Review,  of  assessment.  In  some  cases  statutes  provide  for  an 
appeal  from  the  assessment  to  some  superior  administrative  au- 
thority or  to  a  court.1  In  other  cases  confirmation  of  the  as- 
sessment is  provided  for  and  must  take  place  before  it  has 
legal  force.2    "Whatever  notice  is  required  of  the  assessment,  or 

Rep.  584;  New  Whatcom  v.  Belling- 
ham  Bay  Imp.  Co.,  16  Wash.  131; 
Northwestern,  etc.  Bank  v.  Spokane, 
18  Wash.  456;  Wright  Seminary  v.  Ta- 
coma,  23  Wash.  109.  As  to  the  order 
for  filing  petition  for  confirmation, 
see  Haley  v.  Alton,  152  111.  113.  Reci- 
tals in  such  petition:  Ibid.;  Hull  v. 
Chicago,  156  HI.  381.  Mortgagees  held 
to  be  "  persons  interested  "  who  may 
appear  and  contest  confirmation: 
Morey  v.  Duluth,  75  Minn.  221.  Ques- 
tion of  legality  of  proceedings  under 
which  park  commissioners  obtained 
control  of  a  street  cannot  be  raised  on 
application  for  confirmation:  West 
Chicago  Park  Com'rs  v.  Sweet,  167 
111.  326.  Effect  of  delay  in  confirming 
assessment:  In  re  Deering,  14  Daly 
89.  Action  of  city  council  in  con- 
firming roll:  Brown  v.  Saginaw,  107 
Mich.  643.  Conclusiveness  of  such 
action:  People  v.  Wilson,  115  N.  Y. 
515.  Power  of  court  in  confirming 
assessment:  Michael  v.  Mattoon,  172 
111.  288;  Phelps  v.  Mattoon,  177  111. 
169;  State  v.  Ensign,  55  Minn.  278. 
Separate  judgments  upon  separate 
objections:  Browning  v.  Chicago,  155 
111.  314;  Zeigler  v.  People,  156  111.  133; 
Wisner  v.  People,  156  111.  180;  Bliss 
v.  Chicago,  156  111.  584;  Beach  v. 
People,  157111.659;  Delamaterv.  Chi- 
cago, 158  I1L  575.  Judgment  of  con- 
firmation several  as  to  each  tract  of 
land  assessed:  Jones  v.  Lake  View, 
151  111.  663;.  Doremus  v.  People,  173 
111.  63.  Order  of  confirmation  not 
revocable:  Philadelphia,  W.  &  B.  R. 
"Co.  v.  Shipley,  72  Md.  88.  Judgment 
as  a  bar:  Rich  v.  Chicago,  187  111.  396. 
Conclusiveness  of  judgment:  Rieb- 
ling  v.  People,  145  111.  120;  Chicago 
W.  D.  R  Co.  v.  People,  154  111.  256. 


vested  right  to  be  assessed  accord- 
ing to  the  method  in  force  when  the 
work  was  ordered,  see  Spokane  v. 
Browne,  8  Wash.  317. 

1  The  action  of  a  city  council  in 
providing  for  an  alleged  local  im- 
provement, to  be  paid  for  by  special 
taxation,  is  reviewable  by  the  courts: 
Bloomington  v.  Chicago  &  A.  R.  Co., 
134  I1L  451.  A  street  assessment 
which  appears  on  its  face  to  have 
been  made  in  violation  of  statute  can 
be  objected  to  without  a  previous 
appeal  to  the  board  of  supervisors: 
Ryan  v.  Altschul,  103  Cal.  174;  Kenny 
v.  Kelly,  113  Cal.  364;  Perine  v.  Lewis, 
128  Cal.  236.  Where  the  contract  for 
an  improvement  has  become  inopera- 
tive because  of  an  unwarranted 
change  therein  for  the  letting,  the 
assessment  cannot  become  valid  by 
a  failure  of  the  property  owners  to 
appeal  to  the  board  of  supervisors 
for  the  collection  thereof:  Warren 
v.  Chandos,  115  Cal.  382.  A  general 
notice  of  appeal  from  a  street  pav- 
ing assessment  need  not  mention  the 
names  of  persons  affected  —  it  is  di- 
rected to  all  persons  in  the  world 
who  may  be  affected  thereby,  and 
all  persons  will  be  bound  by  it  when 
so  given:  Williams  v.  Viselich,  121 
Cal.  314.  A  petition  for  a  jury  to  re- 
vise an  assessment  does  not  vacate 
the  original  assessment:  Clark  v. 
Worcester,  167  Mass.  81. 

2  That  objections  to  assessment  or 
to  the  confirmation  thereof  must  be 
taken  within  the  time  and  in  the 
manner  provided  by  law,  see  Le 
Moyne  v.  West  Chicago  Park  Com'rs, 
116  I1L  41;  Tuttle  v.  Polk,  92  Iowa 
433;  McKusick  v.  Stillwater,  44 Minn. 
372;  State  v.  Norton,  63  Minn.  497; 
Hayday  v.  Ocean  City  (N.  J.),  50  Atl. 
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of  other  proceedings  which  are  to  render  it  effectual,  must  be 
given  with  the  same  strictness  as  in  the  earlier  proceedings.1 
What  questions  shall  be  open  on  the  appeal,  and  in  what  man- 
ner they  shall  be  disposed  of,  must  be  determined  on  an  in- 


i  Lyon  v.  Alley,  130  IT.  S.  177;  Mo- 
Donald  v.  Littlefleld,  5  Mackey  574; 
MoChesney  v.  People,  145  111.  614; 
Larson  v.  People,  170  III.  93;  Max- 
well v.  Chicago,  185  111.  18.  Where 
an  ordinance  required  notice  of  an 
assessment  from  which  notice  in- 
terest was  to  be  charged,  failure  to 
give  it  was  not  material  on  certio- 
rari to  quash  the  tax,  as  it  affected 
only  the  charge  of  interest:  Walker 
v.  District  of  Columbia,  6  Mackey 
352.  Notice  of  an  assessment  for  a 
sewer  was  held  not  insufficient  be- 
cause not  given  until  after  the  as- 
sessment was  levied:  Smith  v.  Ab- 
ington  Sav.  Bank,  171  Mass.  178.  A 
notice  of  assessment  for  a  street 
opening  is  not  invalid  because  given 
longer  than  the  law  requires:  In  re 
Lexington  Av.,  63  Hun  639.  A  re- 
quirement of  six  days'  notice  held 
to  be  six  days  exclusive  of  Sunday: 
Sewall  v.  St.  Paul,  20  Minn.  511.  The 
ten  days'  notice  to  be  given  of  an 
application  for  the  confirmation  of 
an  assessment  is  sufficient  when 
given  by  a  single  publication  ten 
days  before;  publication  for  ten  suc- 
cessive days  prior  to  the  application 
is  unnecessary:  Aldis  v.  South  Park 
Com'rs,  171  111.  424;  Royal  Ins.  Co.  v. 
South  Park  Com'rs,  175  III.  491.  Pub- 
lication "at  least  five  successive 
days: "  Evans  v.  People,  139  111.  552; 
Perry  v.  People,  155  111.  307;  Chand- 
ler v.  People,  161  111.  41:  Toberg  v. 
Chicago,  164  111.  572;  Casey  v.  People, 
165  111.  49.  Where  notice  of  a  spe- 
cial assessment  is  to  be  "served  on 
every  person,"  leaving  a  copy  at  his 
residence  with  a  member  of  his  fam- 
ily is  insufficient:  Wilson  v.  Tren- 
ton, 53  N.  J.  L  645.  Where  the  stat- 
ute makes  no  specific  requirements 


of  how  notices  of  an  assessment  shall 
be  served  on  a  resident  land-owner, 
a  communication  sent  through  the 
mail  and  actually  received  is  sub- 
stantial notice:  Lawrence  v.  Web- 
ster, 167  Mass.  513.  But  where  the 
statute  requires  notice  to  non-resi- 
dents to  be  published  in  a  newspa- 
per, mailing  a  copy  to  the  address  is 
insufficient:  Wilson  v.  Trenton,  53 
N.  J.  L.  645.  Personal  service  held 
sufficient  where  publication  as  pro- 
vided by  statute  was  impossible: 
Tumwater  v.  Pix,  15  Wash.  334. 
Where  an  owner  of  lands  had  pre- 
viously been  informed  of  the  city 
council's  intention  to  order  the  land 
to  be  filled,  an'd  to  assess  the  whole 
or  part  of  the  expense  to  him,  a  bill 
sent  by  the  city  treasurer  showing 
the  owner  was  debtor  to  the  city  in 
a  certain  amount  for  the  filling  of 
the  land  is  a  sufficient  notice  of  the 
assessment:  Lawrence  v.  Wheeler, 
167  Mass.  513.  The  fact  that  a  paper 
in  which  notice  of  an  assessment  for 
street  improvements  was  published, 
as  required  by  law,  was  issued  earlier 
in  the  same  day  on  wjrich  the  reso- 
lution ordering  the  assessments  was 
approved  by  the  mayor,  does  not 
render  such  notice  void,  as  fractions 
of  a  day  are  not  regarded:  Pooley  v. 
Buffalo,  122  N.  Y.  592.  That  the  pub- 
lished notice  of  an  assessment  does 
not  affirmatively  state  that  the 
street  improved  is  in  the  city  which 
ordered  the  improvement  made,  is 
not  fatal,  since  the  presumption  is 
that  the  city  council  did  not  intend 
to  transcend  its  territorial  jurisdic- 
tion: Wheeler  v.  People,  153  III. 
480;  Stanton  v.  Chicago,  154  111.  23. 
A  notice  of  an  assessment  for  ben- 
efits was  held  to  comply  with  the 
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spection  of  the. statute.1  It  is  provided  in  Illinois  that  on  an 
application  for  judgment  on  a  delinquent  special  assessment 
no  defense  shall  be  made  which  might  have  been  interposed 
in  the  proceeding  for  the  making  of  such  assessment,  or  the 
application  for  the  confirmation  thereof.2    Purely  technical. 


city  charter  where  it  described  lands 
by  given  distances  along  specified 
streets  and  avenues,  and  substan- 
tially shows  that  such  lands  are  as- 
sessed for  benefits:  State  v.  Bayonne, 
52  N.  J.  L.  503.  The  fact  that  notice 
of  assessment  for  local  improvements 
was  sent  to  the  "  Chicago  W.  Div.  R. 
R.  Co.,"  the  owner  being  the  "  Chi- 
.  cago  West  Division  Railway  Com- 
pany," does  not  invalidate  the  no- 
tice, as  the  former  name  is  clearly  a 
mere  abbreviation  of  the  latter,  and 
a  notice  so  addressed  might  well  be 
received  by  the  proper  corporation: 
West  Chicago  St.  R.  Co.  v.  People, 
156  111.  18.  Immaterial  departure 
from  statute  in  giving  notice,  held 
not  fatal:  Lowden's  Petition,  89  N. 
Y.  548.  As  to  affidavit  of  notice,  see 
Evans  v.  People,  139  111.  552;  Schem- 
ick  v.  Chicago,  151  111.  336;  West 
Chicago  St.  R.  Co.  v.  People,  156  111. 
18;  Michael  v.  Mattoon,  172  111.  394; 
Moll  v.  Chicago,  194  111.  28.  And  as 
to  waiver  of  notice,  see  Walters  v. 
Lake,  129  111.  23;  Quick  v.  Lake  For- 
est, 130  111.  323;  Rich  v.  Chicago,  152 
111.  18;  Haley  v.  Alton,  152  111.  113; 
Yarnill  v.  Brown,  170  111.  362;  State 
v.  District  Court,  40  Minn.  5. 

!See  People  v.  Chapman,  127  III 
387;  Walker  v.  Aurora,  140  111.  402; 
Ross  v.  Stackhouse,  114  Ind.  200; 
Campbell  v.  Board  of  Com'rs,  118  Ind. 
119;  Board  of  Com'rs  v.  Paulen,  118 
Ind.  158;  Kirkpatrick  v.  Taylor,  118 
Ind.  329;  Sims  v.  Hines,  121  Ind.  534; 
Boyd  v.  Murphy,  127  Ind.  174;  Cham- 
bliss  v.  Johnson,  77  Iowa  611;  Berry 
v.  Des  Moines  (Iowa),  87  N.  W.  Rep. . 
747;  Alden  v.  Springfield,  121  Mass. 
27;  In  re  Hampshire  County,  143 
Mass.  424;  Auditor  General  v.  Maier, 


95  Mich.  127;  Eno  v.  New  York,  68 
N.  Y.  214;  Teegarden  v.  Racine,  56 
Wis.  545.  ^  Where  six  separate  lots  on 
the  same  street  are  assessed  for  the 
same  improvement,  the  owner  by 
appealing  from  the  assessment  as  to 
four  of  the  lots  cannot  suspend  pro- 
ceedings to  collect  the'  assessment 
against  the  other  two:  Pittsburgh  v. 
Maxwell,  179  Pa.  St.  553.  An  appeal 
from  an  assessment  for  a  street  im- 
provement by  one  property  owner 
for  objections  to  the  entire  improve- 
ment prevents  recovery  of  assess- 
ments against  other  owners  while 
such  appeal  remains  undetermined: 
Girvin  v.  Sinion,  127  Cal.  491.  By 
appealing  from  the  award  of  damages 
the  land-owner  waives  all  question 
as  to  the  regularity  of  the  assessment, 
and  where,  on  such  appeal,  he  re- 
ceives an  increase  of  damages,  he  is 
estopped  to  allege  that  the  damages 
were  not  legally  awarded:  State  v. 
Harland,  74  Wis.  11. 

2  See  Chicago  &  Northwestern  R. 
Co.  v.  People,  120  111.  104;  Murphy  v! 
People,  120  111,  234;  Clark  v.  People, 
146  111.  348;  Chicago  W.  D.  R.  Co.  v. 
People.  154  111.  256:  Meadowcroft  v. 
People,  154  111.  416:  West  Chicago  St. 
R.  Co.  v.  People,  155  111.  299;  People 
v.  Ryan,  156  111.  620;  Fisher  v.  People, 
157  111.  85;  People  v.  Green,  158  111. 
594;  Hertig  v.  People,  159  111.  237; 
Kirchman  v.  People,  159  111.  265; 
Boynton  v.  People,  159  111.  523;  Keeler 
v.  People,  160  111.  179;  Dickey  v. 
People,  160  111.  633;  Kimball  v.  People, 
160  111.  653;  Doremus  v.  People,  161 
111.  26;  Culver  v.  People,  161  111.  89; 
Harris  v.  People,  162  111.  288;  Steen- 
berg  v.  People,  164  III.  478;  Casey  v. 
People,  165  111.  49;  People  v.  Lingle, 
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objections  to  the  proceedings  will  be  disregarded  everywhere;1 
and  if  the  appellate  tribunal  is  given  authority  to  correct  sub- 
stantial errors,  it  may  do  so  whenever  practicable  consistently 
with  a  just  protection  to  the  rights  of  parties.2 


"165  111.  65;  People  v.  Colvin,  165  111. 
67;  Hull  v.  People,  170  111.  246; 
Walker  v.  People,  170  111.  410;  Church 
v.  People,  174  III.  366;  McManus  v. 
Raymond,  183  111.  391;  Pipher  v. 
People,  183  I1L  436;  Leitch  v.  People, 
183  111.  569;  Thompson  v.  People,  184 
111.  17;  Perisho  v.  People,  185  I1L  334; 
Rich  v.  Chicago,  187  111.  396:  Gross  v. 
People,  193  III.  260;  People  v.  Tal- 
madge,  194  111.  67;  Vandersyde  v. 
People,  195  111.  200.  The  objection 
that  land  assessed  by  lots  had  been 
laid  out  into  lots  may  be  made  after 
confirmation  on  application  for  judg- 
ment: People  v.  Eggers,  164  111.  515. 
1  San  Francisco  v.  Certain  Real  Es- 
tate, 50  Cal.  188;  Whiting  v.  Quack- 
enbush,  54  Ca!.  306;  Dyer  v.  Parrott, 
60  Cal.  551;  Keese  v.  Denver,  10  Colo. 
112;  Ferguson  v.  Stamford  Borough, 
60  Conn.  432;  Lowerre  v.  New  York, 
46  Hun  253;  State  v.  Jersey  City,  52 
N.  J.  L.  490;  Wewell  v.  Cincinnati, 
45  Ohio  St.  407:  Clinton  v.  Portland, 
26  Or.  410.  An  over-estimate  of  the 
area  of  an  estate  will  not  be  regarded 
if  the  estate  is  not  over-assessed: 
Keith  v.  Boston,  120  Mass.  10a  The 
fact  that  the  cost  of  a  street  improve- 
ment has  not  been  apportioned  in 
accordance  with  the  statute  consti- 
tutes no  defense  to  an  assessment 
unless  the  property  o  wner  shows  that 
the  amount  assessed  against  his  prop- 
erty is  greater  than  it  would  have 
been  had  the  apportionment  been 
made  as  required:  Levi  v.  Coyne 
(Ky.),  57  S.  W.  Rep,  790.  Objections 
to  proceedings  for  condemning' a 
street  cannot  defeat  a  subsequent 
pavingassessment:  Dashiellv.  Balti- 
more, 45  Md.  615.  In  a  suit  for  a  pav- 
ing assessment  in  Maryland  it  is  im- 
material that  it  is  made  in  a  former 


owner's  name:  Ibid.  That  the  last 
instalment  of  an  assessment  is  made 
much  larger  than  any  of  the  other 
four  does  not,  though  irregular, 
prejudice  the  property  owner  or  af- 
fect the  validity  of  the  last  instal- 
ment: Glover  v.  People,  194  111.  22. 
Under  a  statute  giving  the  commis- 
sioners power  after  final  order  to 
make  any  change  or  addition  neces- 
sary, the  failure  to  place  benefited 
lands  upon  the  assessment  roll  for  a 
road  tax  is  a  mere  irregularity  which 
will  not  avoid  the  tax,  and  may  at 
any  time  De  corrected  by  the  com- 
missioners. And  the  misconduct  of 
the  commissio'ners  in  selling  lower 
than  the  statute  authorizes,  the  bonds 
which  the  tax  is  to  pay,  will  not  af- 
fect its  legality:  Ricketts  v.  Spraker, 
77  Ind.  371;  Stoddard  v.  Johnson,  75 
Ind.  20.  A  contractor  who  has  con- 
structed a  sewer  may  recover  an  as- 
sessment of  a  lot-owner  though  the 
lot  had  been  assessed  in  another's 
name:  Allen  v.  Woods  (Ky.), 45  S.W. 
Rep.  106. 

2  A  jury  on  an  appeal  by  one  lot- 
owner  from  an  assessment  will  not 
consider  the  relative  benefits  to  other 
estates  if  they  find  the  appellant's 
estate  to  be  benefited  and  correctly 
assessed:  Keith  v.  Boston,  120  Mass. 
108;  Snow  v.  Fitchburg,  136  Mass. 
183.  ^The  proper  inquiry  is  what 
proportion  the  assessment  on  appel- 
lant's land  had  to  the  assessment  im- 
posed on  all  the  other  lands  and  lots, 
and  not  how  it  compared  with  the 
assessment  on  any  speoified  lot  or 
lots: "  Clark  v.  Chicago,  166  111.  84, 
citing  'Fagan  v.  Chicago,  84  111.  227; 
Bigelow  v.  Chicago,  90  111.  49.  Where 
a  lot-owner  has  paid  for  improving 
part  of  an  alley  fronting  his  land,  he 
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Payment  of  assessments.  Much  of  what  was  said  in  a  pre- 
vious chapter  in  regard  to  the. payment  of  general  taxes  applies 
here.1  As  has  been  remarked  in  a  recent  case,  "the  time  and 
manner  of  the  payment  of  assessments  after  they  have  been 
made  in  conformity  to  law  is  a  matter  within  the  legislative 
discretion,  and  its  action  in  that  respect  ought  not  to  be  dis- 
turbed Unless  it  is  manifestly  unjust  and  oppressive."2  Accord- 
ingly, statutory  provisions  for  the  payment  of  assessments  in 
instalments  have  been  sustained,3  although  ordinances  contain- 


may  be  relieved,  under  an  authority 
for  correcting  an  assessment,  from 
the  cost  of  improving  the  remainder: 
Beck  v.  Obst,  12  Bush  268.  See  Chi- 
cago v.  Sherwood,  104  111.  549.  Court 
held  to  have  power  to  recast  an  as- 
sessment so  as  to  include  benefited 
but  omitted  property,  thus  enforcing 
the  rule  of  equality:  Jones  v.  Lake 
View,  151  111.  663;  Johnson  v.  Koch- 
ersperger,  177  I1L  64.  Also  to  deduct 
from  the  assessment  that  part  of  the 
expense  of  paving  which  a  street 
railway  company  by  a  subsequent 
franchise  had  been  required  to  pave: 
Thompson  v.  Highland  Park,  187  111. 
265.  A  local  board  empowered  to 
set  aside  a  sewer  assessment,  where 
substantial  injustice  has  been  done, 
may  refuse  to  set  it  aside  although 
an  item  was  wrongfully  included,  if 
the  difference  in  the  amount  payable 
by  the  petitioner  would  be  very 
slight:  People  v.  Kelly,  33  Hun  389. 
The  whole  assessment  will  not  be 
quashed  for  an  illegal  part  which  can 
be  separated,  but  that  part  only: 
Walker  y.  District  of  Columbia,  6 
Mackey  352. 

icn.xrv. 

2  Lada  v.  Gambell,  35  Or.  393. 

8  Ladd  v.  Gambell,  35  Or.  393.  The 
provision  was  that  owners  whose  as- 
sessments exceeded  twenty-five  dol- 
lars might  pay  them  in  instalments, 
the  city  to  issue  interest-bearing 
bonds  for  the  amount  of  deferred  in- 
stalments to  pay  for  the  improve- 
ment.   In  Lightner  v.  Peoria,  150  111. 


80,  and  English  v.  Danville,  150  111. 
92,  it  was  held  that  a  special  tax  to- 
pay  for  a  local  improvement  might 
be*  divided  into  annual  instalments. 
It  was  held  in  Gross  v.  Grossdale,  177 
111.  248,  that  where  the  corporate  au- 
thorities have  divided  an  assessment 
into  instalments  as  required  by  the 
statute,  they  need  not  make  a  new 
division  owing  to  the  fact  that  some 
of  the  property  may  be  relieved  from 
the  assessment  by  trial  or  otherwise. 
Under  a  statute  authorizing  the  mu- 
nicipality to  prescribe  the  mode  in 
which  the  charge  on  lot-owners  shall 
be  assessed  for  improvements  and 
made  effective,  it  can  prescribe  a 
certificate  of  assessment  payable  in 
instalments  conditioned  on  the 
waiver  of  irregularity  or  illegality 
in  the  assessment:  Talcott  v.  Noel, 
107  Iowa  470.  Where  the  last  instal- 
ment was  much  larger  than  any  of 
the  other  four,  the  irregularity  was 
held  not  prejudicial  to  the  property 
owner:  Glover  v.  People,  194  111.  22. 
Where  an  assessment  is  made  pay- 
able in  instalments,  interest  on  all 
instalments  may  be  allowed  in  the 
confirmation  of  the  assessment:  Peo- 
ple v.  Weber,  164  111.  412.  Under  a 
statute  providing  that  a  drainage 
commissioner  may  require  assess- 
ments made  in  aid  of  the  drain's 
construction  to  be  paid  in  instal- 
ments not  exceeding  twenty  per  cent, 
per  month  at  such  time  as  he  may 
fix,  after  twenty  days'  notice,  it  is 
no  objection  to  the  assessment  that 
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ing  such  provisions  have  been  held  void  when  not  authorized 
by  legislative  act.1 

Evasion,  of  assessment.  A  sale  of  land  in  good  faith  for 
value  is  not  rendered  void  by  the  fact  that  one  of  the  reasons 
for  it  was  so  to  divide  the  grantor's  land  as  to  reduce  the  pav- 
ing assessment  thereon;  but  a  conveyance  of  a  strip  two  feet 
wide  along  one  side  of  a  city  block,  made  after  the  letting  of 
a  contract  for  paving  the  street*on  which  the  strip  abuts,  and 
solely  to  avoid  the  paving  assessment  ou  the  rest  of  the  block, 
to  a  grantee  knowing  the  facts  and  paid  to  accept  the  con- 
veyance, is  void  for  the  purpose  of  assessment.2 

Collection  of  assessments.  Collection  may  be  provided  for 
in  any  of-  the  methods  admissible  in  other  cases,  and  what  has 
been  said  on  the  subject  of  collection  of  general  taxes  is  there- 
fore applicable  to  the  collection  of  special  assessments  when- 
ever the  proceedings  are  analogous.3  It  has  become  customary, 
however,  to  provide  by  law  that  in  the  case  of  city  improve- 
ments the  contractor  shall  look  solely  to  an  assessment  upon  the 
lots  benefited  for  his  compensation ;  the  collection  under  some 
laws  to  be  made  by  the  municipality,  and  under  others  by  the 

a  full  month  does  not  elapse  between  surplus  upon  instalments  still  un- 
most  of  the  times  fixed  for  the  pay-  paid,  see  People  v.  Chicago,  152  111. 
ment  of  instalments:  Hackett  v.  546.  Where  the  descriptions  of  lands 
State,  113  Ind.  532.  As  to  the  divis-  for  special  assessments  are  void,  pay- 
ion  of  an  assessment  into  instalments  ment  of  certain  of  the  instalments 
for  payment,  see,  also,  Andrews  v.  '  must  be  regarded  as  voluntary  con- 
People,  164  I1L  581;  Latham  v.  Wil-  tributions,  and  it  does  not  estop  the 
mette,  168  111.  153;  Charleston  v.  owner  from  objecting  to  further  pay- 
Johnston,  170  I1L  336;  Walker  v.  Peo-  ment:  Upton  v.  People,  176  111.  632; 
pie,  170  111.  410;  Parker  v.  La  Grange,  Wakeley  v.  Omaha,  58  Neb.  245. 
171  111.  344;  Michael  v.  Mattoon,  172  i  Culver  v.  People,  161  111.  89;  Far- 
Ill.  394;  Danforth  v.  Hinsdale,  177  rell  v.  West  Chicago,  162  I1L  280; 
111.  579;  Mason  v.  Chicago,  178  111.  Connor  v.  West  Chicago,  162  111.  287; 
499;  Gage  v.  Chicago,  195  111.  490;  White  v.  West  Chicago,  164  111.  196. 
Mall  v.  Portland,  35  Or.  89.  An  as-  2  Eagle  Manuf.  Co.  v.  Davenport, 
sessment  is  not  rendered  void  by  a  101  Iowa  493;  Stifel  v.  Brown,  24  Mo. 
failure  to  divide  it  into  instalments,  App.  102. 

or  to  divide  it  properly,  as  required  3  See  ante,  ch.  XIV.    If  the  collec- 

by  law.    Division  may  be  compelled  tion  of  special  assessments  is  enforced 

by  mandamus:   Delamater  v.   Chi-  by  imposing  penalties,  only  such  as 

cago,  158  111.  582;  People  v.  Markley,  are  strictly  within  the  range  of  the 

166  111.  48;  Shannon  v.  Hinsdale,  180  statute  are  admissible:   Ankeny  v. 

I1L  202.     As  to  credit  of  apparent  Hennigsen,  54  Iowa  29. 
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contractor  himself.     Such  laws  raise  special  questions,  and  de- 
cisions upon  some  of  them  are  referred  to  in  the  margin.1   They 


1  California.  Where  a  contractor 
for  street  improvements  is  to  be  paid 
by  assessment  of  benefits,  he  agree- 
ing to  exempt  the  city  from  any  lia- 
bility under  his  contract,  he  cannot 
recover  from  the  city  for  the  im- 
provements, because  no  legal  assess- 
ments can  be  made  to  pay  him 
therefor:  Lucas  v.  Sau  Francisco,  7 
Cal.  463,  474;  Connolly  v.  San  Fran- 
cisco (Cal.),  33,Pac.  Rep.  1109.  A  stat- 
ute providing  that  in  case  the  assess- 
ment for  the  payment  of  a  contract 
is  adjudged  invalid  through  no  fault 
of  the  contractor,  the  board  of  super- 
visors shall  pay  the  amount  due  the 
contractor  out  of  the  city's  street 
department  fund,  presupposes  a  valid 
contract  binding  on  the  city  and 
county;  and  where  it  has  been  ad- 
judged by  the  court  that  there  was 
no  assessment  because  there  was  no 
contract,  no  liability  attaches  to  the 
municipality:  Daly  v.  San  Francisco, 
72  Cal.  154.  Under  a  provision  that 
after  a  contractor  has  fulfilled  his 
contract,  the  street  superintendent 
shall  make  an  assessment  to  cover 
the  amount  due  on  work  performed, 
an  assessment  which  is  partly  for 
work  done  and-  partly  for  sidewalk 
work  never  performed  is  not  void: 
Blair  v.  Luning,  76  Cal.  134  The  fact 
that  a  contractor  has  done  work  not 
called  for  by  the  contract  and  reso- 
lution of  intention,  'and  has  de- 
manded payment  therefor,  will  not 
invalidate  assessments  for  work 
called  for  by  the  contract,  where  the 
apportionment  of  assessments  for  the 
work  not  called  for  is  separate  from 
the  apportionment  for  that  called 
for,  and  where  the  demands  for  ap- 
portionment are  separately  made: 
McDonald  v.  Mezes,  107  Cal.  492. 
Where  an  act  prescribes  that  if  a 
contractor  fails  to  complete  the  work 


within  the  contract  time  the  board 
shall  relet  the  contract,  the  board 
cannot  grant  him  an  extension  of 
time:  Beveridge  v.  Livingston,  54 
Cal.  54.  Where  a  contractor  aban- 
dons his  contract  before  completion 
he  is  not  entitled  to  any  assessment 
thereunder:  Connolly  v.  San  Fran- 
cisco (Cal.),  33  Pac.  Rep.  1109;  Kelso 
v.  Cole,  121  Cal.  121.  The  street  su- 
perintendent's failure  to  record  the 
contract  held  not  to  affect  the  con- 
tractor's right  to  enforce  an  assess- 
ment: Wells  v.  Wood,  114  Cal.  25,5. 
Where  the  statute  prescribes  no  par- 
ticular time  after  the  acceptance  of 
the  work  within  which  the  street  su- 
perintendent shall  issue  the  assess- 
ment and  warrant  therefor,  the  mere 
lapse  of  time  for  more  than  the  period 
fixed  as  the  duration  of  the  lien  is 
not  a  bar  to  issue:  Williams  v.  Ber- 
gin,  116  Cal.  56.  Under  a  statute 
providing  that  the  auditor  must  be 
satisfied,  before  countersigning  a 
street  assessment  warrant,  that  the 
proceedings  have  been  "  legal  and 
fair,"  held  that  the  word  "  fair  "  must 
be  regarded  as  surplusage,  as  it  could 
not  have  been  intended  to  give  the  i 
auditor  power  to  refuse  to  sign  on 
his  own  notion  of  fairness  though  the 
proceedings  may  have  been  legal: 
Wood  v.  Strother,  76  Cal.  545.  A  de- 
mand on  an  abutting  owner  for  pay- 
ment of  an  assessment  may  be  made 
by  a  contractor  who  has  assigned  the 
contract  as  security  for  a  loan,  since 
the  title  is  in  the  contractor:  Foley 
v.  Bullard,  99  Cal.  516.  As  to  the 
requisites  of  such  a  demand,  see 
Schirmer  v.  Hoyt,  54  Cal.  280;  Don- 
nelly v.  Howard,  60  Cal.  291;  Ala- 
meda Macadamizing  Co.  v.  Williams, 
70  Cal.  534.  Failure  to  appeal  to  the 
board  of  supervisors  does  not  bar  the 
taxpayer  from  defending  a  suit  to 
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show  that  where  such  is  the  law  the  city  becomes  liable  to  the 
contractor  only  in  case  its  officers  have,  through  bad  faith  or 


recover  the  assessment:  Donnelly  v. 
Howard,  60  Cal.  291. 

Colorado.  A  municipal  corpora- 
tion which  contracts  to  pay  for 
street  improvements  by  assessments 
upon  abutting  property  is  primarily 
liable  to  pay  the  contract  price  it- 
self if  it  has  no  power  to  make  such 
assessments,  or  if  it  fails  to  make 
them,  or  if  the  assessments  it  at- 
tempts to  taake  are  void:  Barber 
Asphalt  Co.  v.  Denver,  72  Fed.  Rep. 
336, 19  C.  C.  A.  139. 

Illinois.  Under  a  contract  to  look 
only  to  the  special  assessment,  the 
contractor  has  no  other  remedy, 
providing  the  city  is  in  good  faith.and' 
with  reasonable  diligence,  proceed- 
ing to  make  collections  by  means  of 
such  assessments:  Chicago  v.  People, 
48  111.  416.  But  if  the  city  has  no 
power  to  make  such  an  assessment, 
and  the  improvement  has  been  made 
without  any  express  contract,  the 
city  is  liable,  upon  an  implied  con- 
tract, to  pay  in  the  usual  way,  not- 
withstanding it  was  understood  the 
contractor  should  rely  on  an  assess- 
ment: Maher  v.  Chicago,  38  111.  266. 
See,  also,  Chicago  v.  People,  56  111. 
327.  As  a  contractor  who  has  feade 
improvements  that  by'  law  are  to  be 
paid  for  by  a  tax  on  contiguous  prop- 
erty benefited  is  not  entitled  to  have 
a  tax  enforced,  beyond  the  benefits 
accruing  to  the  property  on  which 
it  islevied.hisrightsare  not  abridged 
by  an  amendment  of  the  law  chang- 
ing the  procedure  by  which  the 
amount  of  such  benefits  is  deter- 
mined: Palmer  v.  Danville,  166'  111. 
42. 

Indiana.  A  city's  statutory  liabil- 
ity to  a  contractor  for  the  value  of 
street  improvements  arises  only 
when  the  city  has  issued  and  sold 
bonds  to  pay  for  such  improvements, 
or  has  collected  assessments  made 


for  that  purpose  against  the  property 
benefited:  Porter  v.  Tipton,  141  Ind. 
347.  Where  the  charter  provides  that 
the  city  shall  be  liable  for  the  pav- 
ing of  so  much  of  the  street  as  is  oc- 
cupied by  streets  or  alleys  crossing 
the  same,  and  that  the  contractor 
must  look  to  the  owners  of  the  bor- 
dering lands  for  the  remainder,  held, 
that  if  the  contractor  failed  to  collect 
from  these  proprietors,  he  could  not 
recover  the  amount  from  the  city: 
New  Albany  v.  Sweeney,  15  Ind.  245. 
See,  also,  Johnson  v.  Indianapolis,  16 
Ind.  227.  As  to  the  date  to  be  in- 
serted in  pay  certificates  issued  to 
contractor  for  building  of  gravel  and 
macadamized  roads,  see  State  v.  Fra- 
zier,  113  Ind.  267.  Mandamus  lies 
to  compel  municipal  officers  to  pro- 
ceed so  as  to  enable  contractor  to 
collect  amount  due  him  from  prop- 
erty owners:  Greenfield  v.  State,  113 
Ind.  597.  Averments  in  petition  for 
such  mandamus:  Ibid.  Affidavit  for 
precept  to  collect:  Ibid.  Eight  of 
assignee  of  contractor  to  enforce 
collection:  Taber  v.  Ferguson,  109' 
Ind.  227.  Contractor's  right  not  af- 
fected by  defects  or  irregularities 
prior  to  the  making  of  the  contract: 
Wiles  v.  Hoss,  114  Ind.  371;  Sims  v. 
Hines,  121  Ind.  534.  Previous  de- 
mand not  necessary  to  entitle  con- 
tractor to  foreclose  assessment: 
Sloan  v.  Faurot,  11  Ind.  App.  *689; 
Myers  v.  Railroad  Co.,  12  Ind.  App. 
170;  Lewis  v.  Albertson,  23  Ind.  App. , 
147.  Lien  for  proper  proportion  of 
assessment:  Trustees  v.  Rausch,  122 
Ind.  167. 

Iowa.  If  a  city  agrees  to  collect 
the  assessment  and  fails  to  do  so  it 
is  liable:  Morgan  v.  Dubuque,  92 
Iowa  433.  If  a  city  issues  to  contract- 
ors who  have  built  a  sewer,  certifi- 
cates of  assessments  which  are  void' 
because  against  state  property,  the 
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otherwise,  so  failed  in  their  duty  in  respect  to  the  assessment 
as  to  defeat  or  prejudice  collection  by  him. 


city  is  liable  to  them  for  the  amount: 
Polk  County  Savings  Bank  v.  State, 
69  Iowa  24.  Where  a  contract  pro- 
vided for  the  issue  of  assessment  cer- 
tificates on  the  completion  of  any  full 
block  for  the  work  so  completed, 
each  completed  block  became  a  sep- 
arate taxing  district,  and  the  whole 
contract  need  not  be  performed  be- 
fore the  cost,  of  each  such  district 
became  due,  but  each  assessment  be- 
came wholly  due  when  made,  unless 
the  owner  had  obtained  the  right  to 
pay  in  instalments:  Tuttle  v.  Polk, 
S3  Iowa  433. 

Kansas.  When,  before  ordering 
an  improvement,  it  was  necessary 
that  a  petition  should  be  presented 
by  a  majority  of  the  resident  prop- 
erty owners  to  be  affected  thereby; 
and  that  there  should  be  a  stipulation 
in  the  contract  that  the  contractor 
should  look  to  the  property  owners 
benefited  for  his  pay,  and  that  the 
city  would  not  be  liable,  a  contract 
was  let  without  such  petition  being 
presented,  and  not  containing  the 
above  .stipulation;  it  was  held  that 
the  contractor,  after  failing  to  collect 
the  amount  from  the  property  hold- 
ers, could  not  make  the  city  liable 
for  the  amount:  Leavenworth  v. 
Rankin,  2  Kan.  357.  But  the  city  is 
primarily  liable  to  a  contractor  for 
grading,  and,  unless  it  levies  a  valid 
tax  and  provides  some  means  for  en- 
forcing it  against  the  lot-owners,  it 
■will  remain  liable:  Leavenworth  v. 
Mills,  6  Kan.  288.  A  city  of  the  sec- 
ond grade  may .  issue  bonds  and 
pledge  its  faith  and  credit  for  their 
payment  in  order  to  pay  contractors 
for  improvements,  though  it  might 
agree  simply  to  lay  a  special  assess- 
ment or  tax,  and  leave  the  contractor 
to  look  to  that:  Wyandotte  v.  Zeitz, 
21  Kan.  649.  ,  By  the  terms  of  a  pav- 
ing contract'  the  city  was  to  pay  by 


levying  a  special  tax  upon  abutting 
property,  and  the  contractors  were 
to  look  only  to  the  tax  for  their  pay. 
In  making  the  apportionment  ihe 
city  engineer  committed  an  error. 
As  soon  as  discovered  it  was  cor- 
rected by  a  reapportionment.  While 
the  tax  was  being  collected  under 
the  reapportionment  the  contractors 
sued  the  city.  Held,  the  action  would 
not  lie;  they  must  look  to  the  tax  for 
their  pay:  Casey  v.  Leavenworth,  17 
Kan.  189. 

Kentucky.  When  the  contractor 
has  agreed  to  take  and  collect  the 
assessments  as  his  pay,  he  cannot 
hold  the  city  liable,  unless  it  may  be 
in  cases  where  the  whole  proceed- 
ings are  void,  or  the  city  neglects 
its  duty;  as  where  it  fails  to  observe 
the  requirements  of  the  charter  nec- 
essary to  make  the  lot-owners  liable: 
Kearney  v.  Covington,  1  Met.  (Ky.) 
839.  For  a  case  of  very  peculiar 
contract,  see  Louisville  v.  Hender- 
son, 5  Bush  515.  Under  a  charter 
providing  that  a  city  should  not  be 
liable  to  contractors  for  street  im- 
provements except  when  it  may  en- 
force pavment  from  the  property 
benefited,  it  is  held  that,  inasmuch 
as  the  city  has  implied "  power  to 
make  such  improvements,  if  it  is 
without  legal  means  to  enforce  pay  J 
ment  therefor,  it  will  be  liable  itself: 
Louisville  v.  Nevin,  10  Bush  549. 
But  the  fact  that  the  council,  when 
having  power  to  compel  payment, 
has  either  by  affirmative  action  or 
neglect  rendered  enforcement  of 
payment  from  the  property  impos- 
sible, will  not  impose  the  liability 
upon  the  city:  Craycraft  v.  Selvage, 
10  Bush  696.  A  city  having  author- 
ity to  contract  for  the  construction 
of  a  street,  but  no  authority  to  make 
the  cost  a  charge  on  abutting  school 
property,  is  liable  to  the  contractor 
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It  is  in  general  no  defense  to  an  assessment  that  the  contract 
for  the  work  has  not  been  performed  according  to  its  terms.1 
If  the  proper  authorities  have  passed  upon  the  question  and 
accepted  the  work  as  satisfactory,  the  acceptance  must  be  con- 


for  such  cost:  Louisville  v.  Leather- 
man,  99  Ky.  313.  Where  its  charter 
provides  that  a  city  shall  not  be  lia- 
ble to  the  contractor  on  its  failure 
to  take  the  proper  steps  to  bind  the> 
property  owners  assessed  for  a  pub- 
lic improvement,  the  city  is  not  lia- 
ble, in  case  the  apportionment  be- 
tween the  property  owners  is  invalid, 
for  interest  from  the  time  of  such 
invalid  assessment  until  a  valid  one 
is  made,  though  the  contractor  loses 
the  interest  thereby:  Louisville  v. 
Nevin  (Ky.),  28  S.  W.  Rep.  499. 

Louisiana.  When  the  contractor 
for  a  public  work  loses  his  remedy 
against  the  land,  by  reason  of  the 
neglect  of  the  authorities  to  give 
the  proper  notice  to  the  owner,  or  of 
other  fault  on  their  part,  an  action 
may  be  maintained  against  the  mu- 
nicipality for  the  contract  price: 
Bouligny  v.  Dormenon,  2  Mart.  (La.) 
N.  S.  455;  Newcomb  v.  Police  Jury, 
4  Roh.  (La.)  233;  O'Brien  v.  Police 
Jury,  2  La.  An.  355;  Michel  v.  Police 
Jury,  3  La.  An.  123;  Same  v.  Same, 


9  La.  An.  67.  If  the  municipality 
contracts  with  a  paver  that  lot  pro- 
prietors shall  pay  a  certain  portion 
of  the  cost  of  the  pavement,  and 
they  refuse  or  •  neglect  to  do  so,  the 
municipality  is  liable:  .Cronan  v. 
Municipality  No.  1,  5  La.  An.  537. 
So,  if  by  contract  the  municipality 
is  to  pay  one-third  the  cost  of  a 
work  and  the  lot-owners  two-thirds, 
but,  by  suit,  it  is  determined  that 
the  lot-owners  can  be  charged  one- 
third  only,  the  municipality  is  liable 
for  the  two-thirds:  Fournier  v.  Mu- 
nicipality No.  1,  5  La.  An.  298.  As 
to  suits  in  the  name  of  the  corpora- 
tion for  the  benefit  of  the  contractor, 
see  New  Orleans  v.  Wire,  20  La.  An. 
500. 

Maryland.  Where  artesian  wells 
were  ordered  on  a  petition,  the  order 
reciting:  "  The  petitioners  to  be  re- 
sponsible for  all  expenses  that  may 
occur  in  sinking  said  artesian  wells, 
if  a  failure  should  take  place  in  the 
attempt  to  procure'  water,"  it  was 
held  the   contractors  must  look  to 


i  Haley  v.  Alton,  152  111.  113;  Shan- 
non v.  Hinsdale,  180  111.  202;  De  Puy 
v.  Wabash,.  133  Ind.  336;  Robinson  v. 
Valparaiso,  136  Ind.  616;  Kelly  v. 
Chadwick,  104  La.  719;  Baltimore  v. 
Raymo,  68  Md.  569;  Fass  v.  Seehawer, 
60  Wis.  525.  The  inadequacy  of  a 
culvert  to  conduct  the  stream  for 
which  it  was  built,  or  its  insufficient 
construction,  cannot  be  reviewed  in 
proceedings  to  enjoin  the  collection 
of  assessments  on  the  adjoining,  prop- 
erty for  the  expense  of  it:  Murphey 
v.  Wilmington,  5  DeL  Ch.  281.  A  tax 
for  cleaning  a  drain  cannot  be  at- 
tacked because  contractors  required 
by  their  contract  merely  to  clear  the 


drain  have  widened  it:  Angell  v. 
Cartright,  111  Mich.  223.  Failure  to 
complete  an  improvement  within  the 
contract  time  is  not  a  defense  to  an 
assessment  where  the  municipal  au- 
thorities have  waived  the  delay 
Levi  v.  Coyne  (Ky.)  57  S.  W.  Rep. 
790;  Baltimore  v.  Raymo,  68  Md.  569 
Cass  Farm  Co.  v.  Detroit,  124  Mich, 
433.  See.Hadley  v.  Dague,  130  Cal 
207.  As  to  the  right  to  make  modi- 
fications while  the  work  is  in  prog- 
ress see  Shreve  v.  Cicero,  129  111.  226 
Hastings  v.  Columbus,  42  Ohio  St, 
585;  We  well  v.  Cincinnati,  45  Ohio 
St.  407. 
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elusive ;  there  cannot  and  ought  not  to  be  an  appeal  from 
them  to  court  or  jury.  "  No  misconstruction  or  malconstruc- 
tion  of  the  work,  arising  from  the  incapacity,  the  honest  mis- 
take, or  the  fraud  of  .the  contractor  would  invalidate  the  as- 


the  petitioners,  and  not  to  the  city: 
Ruppert  v.  Baltimore,  23  Md.  184. 

Massachusetts.  When  the  con- 
tractor for  a  dike  was  to  be  paid 
from  assessments,  and  after  their 
payment  the  town*  was,  by  statute, 
liable,  it  was  held  there  was  no  lia- 
bility until  such  payment:  Hend- 
rick  v.  West  Springfield,  107  Mass. 
541. 

Michigan.  When,  by  law  and  by 
his  contract,  the  contractor  is  to  look 
only  to  a  special  fund  raised  by  as- 
sessment for  his  compensation,  he 
cannot  hold  the  city  liable  in  the  ab- 
sence of  any  negligence  in  levying  or 
collecting  the  assessment.  See  Good- 
rich y.  Detroit,  12  Mich.  279;  Second 
National  Bank  v.  Lansing,  25  Mich. 
207,  Where  the  contract  price  is 
to  be  paid  only  from  an  assessment 
fund,  a  suit  against  the  city  to  de- 
termine the  sum  to  be  paid  does  not 
render  it  liable  generally,  but  only 
as  the  contract  provides:  Detroit  v. 
Paving  Co.,  36  Mich.  335.  Compare 
United  States  v.  Fort  Scott,  99  U.  S. 
152.  But  the  city  is  liable  if  it  mis- 
appropriates the  special  fund:  Chaf- 
fee v.  Granger,  6  Mich.  51:  Lansing 
v.  Van  Gorder,  34  Mich.  456. 

Minnesota.  Where  the  contractor 
binds  himself  to  look  to  the  property 
owners  for  his  pay,  but  fails  to  do  so, 
the  city  is  not  liable  even  though  it 
has  taken  ineffectual  steps  to  make 
collections  from  the  property  own- 
ers: Lovellv.  St.  Paul,  10  Minn.  290. 

New  York.  Where,  by  city  char- 
ter, the  contractor  for  a  city  work  is 
to  be  paid  from  an  assessment  levied 
for  the  purpose,  he  cannot  maintain 
a  suit  against  the  city  before  the  as- 
sessment is  collected,  in  the  absence 
of  default  on  the  part  of  the  officers 
20 


to  proceed  therewith :  Hunt  v.  Utioa, 
18  N.  Y.  442.  See  Beard  v.  Brooklyn, 
31  Barb.  142;  Swift  v.  Williamsburg, 
24  Barb.  427.  If  the  city  does  not 
proceed  with  reasonable  diligence  to 
collect  the  assessment,  and  turn  over 
the  proceeds  to  him,  he  may  proceed 
by  mandamus  to  compel  such  action 
on  its  part:  Ready  v.  Syracuse,  144  N. 
T.  63.  But  whereya  municipality 
disables  itself  from  performing  the 
contract  by  such  action  on  its  part 
as  makes  void,  and  therefore  uncol- 
lectible, an  assessment  for  the  pur- 
pose of  providing  compensation,  or 
refuses  to  perform  the  contract  on 
its  part,  then  the  contractor  may 
maintain  an  action  against  it  for  the 
damages  sustained  by  reason  of  its 
failure  to  perform  the  contract: 
Reilly  v.  Albany,  112  N.  Y.  30.  And 
where  the  municipality  formally  de- 
clares that  an  executed  contract  for 
a  local  improvement  has  been  aban- 
doned, and  refuses  to  levy  an  assess- 
ment to  pay  the  price,  the  contractor 
may  sue  therefor,  although  the  con- 
tract provides  that  no  payment  shall 
be  made  until  the  cost  is  collected 
by  assessment:  Weston  v.  Syracuse, 
158  N.  Y.  274.  Where  a  contractor 
has  forfeited  his  bond  and  the  work 
has  been  relet  at  an  enhanced  price, 
it  has  been  held  that  it  is  the  city's 
duty  to  enforce  the  bond  and  apply 
the  recovery  before  laying  an  assess- 
ment :  Eno  v.  New  York,  68  N.  Y.  214 
Ohio.  If  the  contractor  takes  an 
assignment  of  the  assessment  in  pay- 
ment, he  cannot  look  to  the  city  to 
make  up  any  deficiency  in  conse- 
quence of  assessments  exceeding  the 
value  of  lots:  Creighton  v.  Toledo, 
18  Ohio  St.  447.  For  a  statutory 
change  in  this  regard,  see  Cincinnati 
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sessment,  or  relieve  the  parties  assessed  from  the  obligation  to 
pay  it.  In  this  respect  the  property  owners,  assessed  under  the 
provisions  of  the  law  for  the  cost  of  a  sewer,  must  stand  upp^n 
the  same  footing  with  parties  assessed  for  taxes  for  the  public 


v.  Diekmeier,  31  Ohio  St.  242.  And 
see,  in  general,  Hastings  v.  Columbus, 
42  Ohio  St.  585.     , 

Oregon.  Where  a  contractor  for 
work  on  a  street  buys  land  assesse* 
for  the  work,  and  pays  therefor  by 
city  warrants  received  for  the  work, 
he  cannot  recover  from  the  city  the 
amount  of  the  warrants  on  the 
ground  that  it  had  no  power  to  levy 
the  assessment:  Keenan  v.  Portland, 
27  Or.  544.  A  stipulation  in  a  con- 
tract by  a  city  for  a  public  improve- 
ment that  the  contractor  shall  look 
for  payment  to  a  particular' fund,  to 
be  raised  by  assessment,  does  not  re- 
lieve the  city  from  liability  for  neg- 
ligently delaying  to  raise  such  fund: 
Commercial  Nat.  Bank  v.  Portland, 
24  Or.  188;  Little  v.  Portland,  26  Or. 
235. 

Pennsylvania.  Where  a  city  con- 
tracts for  a  sewer  to  be  paid  out  of 
the  general  fund  and  assessments,  it 
is  liable  for  the  whole  sum,  though 
it  collects  only  part  of  the  assessment 
because  the  assessment  on  non- 
abutting  property  has  been  held  bad: 
Addyston  Pipe,  etc.  Co.  v.  Corry,  197 
Pa.  St.  41.  A  city  which  did  not  in 
fact  have  any  authority  to  make  as- 
sessments for  paving  (the  statute  au- 
thorizing such  assessments  being 
unconstitutional)  was  held  liable  on 
the  contract  for  the  work  though  it 
was  stipulated  that  the  assessments 
should  be  accepted  in  payment, 
and  that  the  city  should  not  be 
liable  otherwise  under  the  contract, 
whether  the  assessments  were  col- 
lectible or  not.  Barber  Asphalt  Pav- 
ing Co.  v.  Harrisburg,  64  Fed.  Rep; 
283,  12  C.  C.  A  100. 

Washington.  There  is  no  general 
liability  on  a  oity's  part  either  for 


principal  or  interest  on  warrants  is- 
sued to  a  contractor  on  local  improve- 
ment funds,  in  the  absence  of  a 
specific  contract  on  the  city's  part, 
or  the  city's  actual  collection  and 
misappropriation  of  the  funds  from 
the  local  assessment:  Potter  v.  New 
Whatcom  (Wash.),  65  Pac.  Rep.  197, 
practically  overruling  Philadelphia 
Mortg.  &  T.  Co.  v.  New  Whatcom,  19 
Wash.  225.  And  see  Thomas  &  Co. 
v.  Olympia,  12  Wash.  465;  Stephens 
v.  Spokane,  14  Wash.  298;  McEwan  v. 
Spokane,  16  Wash.  212;  German 
Amer.  Sav.  Bank  v.  Spokane,  16 
Wash.  698;  Seavey  v.  Seattle,  17 
Wash.  361;  Northwestern  Lumber 
Co.  v.  Aberdeen,  20  Wash.  102;  Ta- 
coma  Bituminous  Pav.  Co.  v.  Stern- 
,  berg  (Wash.),  66  Pac.  Rep.  121.  Where 
i  a  city  expressly  covenants  in  refer- 
ence to  providing  a  fund  for  pay- 
ment of  street-grade  warrants  that 
it  will  prosecute  the  business  of  buy- 
ing and  collecting  the  special  tax  or 
assessment  without  any  delay,  etc.,  it 
and  not  the  contractor  must  look 
after  the  assessment  and  enforce  the 
collection  of  it:  McEwan  v.  Spokane, 
16  Wash.  212.  Where  a  contract  for 
public  improvements  provided  for  an 
assessment  to  pay  -  the  warrants 
drawn  in  favor  of  the  contractor,  the 
council  had  no  right  thereafter  to 
provide  for  the  payment  of  the  as- 
sessments in  instalments  extending 
over  a  period  of  years:.  German- 
Amer.  Sav.  Bank  v.  Spokane,  16 
Wash.  698. 

Wisconsin.  When  the  contractor 
is  to  be  paid  by  certificates,  show- 
ing the  amount  chargeable  to  each 
lot,  which  are  to  be  collected  as  a 
tax,  he  cannot  maintain  an  action 
against  the  city,  but  must  depend  on 
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benefit.  They  take  the  hazard  incident  to  all  public  improve- 
ments, of  their  being  faulty  or  useless,  through  the  incapacity 
or  fraud  of  public  servants."  l  But  this  doctrine  must  be  con- 
fined within  its  proper  limits;  it  cannot  be  extended  to  cover  a 


the  collection  of  the  certificates: 
Whalen  v.  La  Crosse,  16  Wis.  871 ;  Fin- 
ney v.  Oshkosh,  18  Wis.  209;  Fletcher 
v.  Oshkosh,  18  Wis.  232.  See  Heller  v. 
Milwaukee,  96  Wis.  134.  The  failure 
of  a  contractor  to  complete  his  work 
in  time  cannot  be  taken  advantage 
of  by  a  lot-owner  to  defeat  a  sale  un- 
less he  can  show  he  was  injured 
thereby:  Fassv.Seehawer,60Wis.575. 

District  of  Columbia.  The  neglect 
of  municipal  officers  to  take  reason- 
ably the  steps  necessary  under  the 
statute  to  create  a  lien  on  lots  for  the 
cost  of  setting  a  curb  in  front  thereof 
renders  it  liable  for  the  amount  of 
certificates  of  indebtedness  issued  by 
the  mayor  to  the  contractor  for  de- 
ferred instalments:  District  of  Co- 
lumbia v.  Lyon,  161  U.  S.  200. 

1  Green,  Chancellor,  in  State  v.  Jer- 
sey City,  29  N.  J.  L.  441,  449.  See, 
also,  Emery  v.  Bradford,  29  CaL  75; 
Cochran  v.  Collins,  29  Cal.  129;  Tay- 
lor v.  Palmer,  31  Cal.  240;  Dougherty 
v.  Miller.  36  CaL  83;  Diggins  v.  Harts- 
horn, 108  Cal.  154;  Ricketts  v.  Hyde 
Park,  85  111.  110;  Murray  v.  Tucker, 
10  Bush  240;  Henderson  v.  Lambert, 
14  Bush  24;  Nevin  v.  Roach,  86  Ky. 
492;  Joyes  v.  Shadburn  (Ky.),  13  S. 
W.  Rep.  301;  Allen  v.  Woods  (Ky.), 
45  S.  W.  Rep.  106;  Municipality  v. 
Guillotte,  14  La.  An.  297;  Baltimore 
v.  Raymo,  68  Md.  569;  Motz  v.  Detroit, 
18  Mich.  515;  Dixon  v.  Detroit,  86 
Mich.  516;  Harper  v.  Grand  Rapids, 
105  Mich.  551 ;  Cass  Farm  Co.  v.  De- 
troit, 124  Mich.  433;  Warren  v.  Bar- 
ber Asphalt  Co.,  115  Mo.  572;  Chance 
v.  Portland,  26  Or.  286.  In  Emery  v. 
Bradford,  supra,  Sawyer,  J.,  says: 
"In  this  case  the  contract  is  admitted 
by  the  pleadings  to  have  been  per- 
formed to  the  satisfaction   of  the 


superintendent.  It  was  a  duty  de- 
volved upon  that  officer  to  determine 
that  question  of  fact,  and  he  did  de- 
termine it.  There  is  no  fraud 
charged  —  nothing  but  an  error  in 
judgment.  The  law  afforded  the  de- 
fendant a  remedy  in  the  regular 
course  of  the  proceeding  itself,  by 
which  he  might  have  had  the  error 
reviewed,  and  the  defect,  if  any, 
remedied.  He  did  not  avail  himself 
of  the  remedy,  but  declined  to  ap- 
peal, and  now  seeks  to  review  the  de- 
termination of  the  superintendent 
collaterally.  We  think,  by  this  neg- 
lect to  appeal,  he  has  acquiesced  in 
the  approval  of  the  work  by  the 
superintendent,  and  that  his  deter- 
mination is  conclusive.  The  princi- 
ples applicable  to  the  review  of  as- 
sessments of  other  taxes  would  apply 
here,  and  such  would  be  the  result  in 
respect  to  ordinary  taxes  for  state, 
county,  and  municipal  purposes.  Con- 
lin  v.  Seaman,  22  Cal.  549;  Peoria  v. 
Kidder,  26  111.  358;  Aldrich  v.  Che- 
shire R.  R.  Co.,  1  Foster,  361 ;  Hughes 
v.  Kline,  30  Pa.  St.  230, 231;  Sandford 
v.  New  York,  33  Barb.  150;  Lowell  v. 
Hadley,  8  Met.  194;  Williams  v.  Hol- 
den,4  Wend.  227,228;  Bouton  v.  Neil- 
son,  3  Johns.  475,  476;  Windsor  v. 
Field,  1  Conn.  284  It  was  decided  in 
Nolan  v.  Reese,  32  Cal.  484,  that 
fraud  in  letting  the  contract  was  no 
defense  to  an  assessment.  It  might 
doubtless  be  a  reason  for  enjoining 
the  execution  of  the  contract,  on  a 
bill  filed  in  due  season."  In  Seaboard 
Nat.  Bank  v.  Woesten,  147  Mo.  467.  it 
was  held  that  a  taxpayer  could  not 
object  to  a  local  assessment  in  favor 
of  a  contractor  for  fraud  of  munici- 
pal officers  in  letting  the  contract, 
where  it  was  not  let  in  violation  of 
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case  in  which  the  authprities,  after  contracting  for  one  thing, 
have  seen  fit  to  accept  something  different  in^ts  place;  for  if 
this  might  be  done,  all  statutory  restraints  upon  the  action  of 
local  authorities  in  these  cases  would  be  of  no  more  force  than 
they  should  see  fit  to  allow  them.1  And  no  doubt  if  it  were 
claimed  that  by  fraud  the  cost  of  a  work  was  purposely  made 
excessive,  the,  fact  might  be  inquired  into  and  redress  obtained, 
either  in  a  -  direct  proceeding^  for  the  purpose,  or  on  appeal  if 
a  competent  appellate  tribunal  was  provided.2 

Lien  of  assessment;  sale;  suit.  It  is  very  proper  in  statutes 
for  the  levy  of  special  assessments  to  declare  that  the  sum  as- 
sessed in  respect  to  each  lot  or  parcel  of  land  shall  be  a  lien 
upon  it ;  and  this  declaration  is  generally  made.3    It  is  also 


the  city  oharter,  and  the  contractor 
did  not  participate  in  the  fraud. 

i  Ricketts  v.  Hyde  Park,  85  111.  110; 
Church  v.  People,  174  111.  366:  People 
v.  Whidden,  191  111.  274;  Gage  v. 
-People,  193  111.  316:. Murray  v.  Tucker, 
10  Bush  240;  Henderson  v.  Lambert, 
14  Bush  24;  Scranton  v.  Bush,  160  Pa. 
St.  499.  A  special  assessment  for  a 
street  improvement  must  be  that 
specified  in  the  contract  for  the  im- 
provement: Schneider  v.  District  of 
Columbia,  7  Mackey  252. 

2  Matter  of  Orphan  Home,  92  N.  Y. 
116.  See  Green  v.  Shanklin,  24  Ind. 
App.  608;  Matter  of  Eighter,  92  N.  Y. 
111.  In  California  by  statute  fraud 
is  now  a  defense  to  an  assessment: 
Brady  v.  Bartlett,  56  Cal.  350.  It  is 
no  defense  to  an  assessment  for  open- 
ing a  street  that  certain  city  officers 
were  interested  in  the  contract: 
Schenley  v.  Commonwealth,  36  Pa. 
St.  29.  Errors  in  the  legislation  of 
the  city  give  no  ground  for  restrain- 
ing the  collection  of  an  assessment: 
Robinson  v.  Milwaukee,  61  Wis.  485. 

'Assessments  for  local  improve- 
ments are  not  liens  unless  made  such 
by  express  statute:  Eagle  Manuf. 
Co.  v.  Davenport,  101  Iowa  493.  The 
legislature  may  make  the  cost  of 
highway    improvements 


upon  the  real  estate  an  immediate 
lien  thereon:  Bauman  v.  Ross,  167 
TJ.  S.  548.  A  statute  providing  that 
an  assessment  for  a  local  improve- 
ment shall  be  a  lien  upon  the  lands 
named  therein,  and  if  delinquent 
may  be  enforced  by  sale,  is  held  con- 
stitutional in  Arkansas:  School  Dis- 
trict v.  Board  of  Improvement,  65 
Ark.  343.  In  People  v.  Brooklyn,  4 
N.  Y.  419,  the  assessment  was  made 
upon  "  the  owners  and  occupants  of 
all  the  lands  benefited  thereby,  in 
proportion  to  the  amount  of  such 
benefit."  It  was  made  a  lien  on  the 
land,  but  was  to  be  collected  of  the 
owner's  personalty,  and  if  none, 
then  of  the  land.  In  Louisiana  the 
lien  of  an  assessment  for  street  pav- 
ing attaches  to  the  property  of  the 
abutting  proprietor  without  refer- 
ence to  the  person  in  whom  title  is 
absolutely  vested:  Rosetta  Gravel, 
etc.  Co.  v.  Jollisaint,  51  La.  An.  804. 
When  the  assessment  is  on  land,  ir- 
respective of  the  value  of  buildings, 
the  lien  nevertheless  affects  the 
buildings:  Wright  v.  Boston,  9  Cush. 
233.  Unpaid  special  assessments 
held  not  to  be  a  lien  on  other  lands 
of  the  owner  of  the  property  bene- 
fited: Hutchinson  v.  Rochester,  92 
Hun  393.    The  separate  estate  of  a 
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common  to  provide  for  a  sale  of  the  lands  when  necessary  for 
the  satisfaction  of  the  assessment,  sometimes  with  and  some- 
times without  judicial  proceedings  for  the  purpose.  Special 
provision  for  such  sale  is  requisite,  since  the  customary  author- 
ity to  sell  lands  for  the  satisfaction  of  taxes  has  no  application 
to  these  proceedings.1    When  suit  is  provided  for  it  is  likely  to 


married  woman  is  subject  to  the 
lien:  Leavenworth  v.  Stille,  13  Kan. 
339.  As  to  when  the  lien  attaches, 
see  Lyon  v.  Alley,  130  U.  S.  177; 
Sanders  v.  Brown,  65  Ark.  498;  Dann 
v.  Woodruff,  51  Conn.  203;  Scott  v. 
State,  89  Ind.  368;  Eagle  Manuf.  Co. 
v.  Davenport,  101  Iowa  493;  Dowd- 
ney  v.  Mayor,  54  N.  Y.  156.  An  as- 
sessment, may  by  statute  be  made 
a  lien  upon  the  property  with  prece- 
dence over  a  mortgage  executed  be- 
fore the  improvement  was  made: 
Morey  v.  Duluth,  75  Minn.  221.  See 
Burke  v.  Lukens,  12  Ind.  App.  648; 
Dress  man  v.  Farmers'  &  T.  Nat.  Bank, 
104  Ky.  694;  Dressman  v.  Semonin 
I  (Ky.),  47  S.  W.  Rep.  767;  Seattle  v. 
Hill,  14  Wash.  487.  In  Indiana  a 
previous  mortgage  has  priority  over 
the  lien  of  a  drainage  assessment: 
Cook  v.  State,  101  Ind.  446;  State  v. 
^Etna  L  Ins.  Co.,  117  Ind.  251;  Pierce 
v.  .Etna  L.  Ins.  Co.,  131  Ind.  284; 
State  v.  Lovelace,  133  Ind.  600.  A 
lien  for  an  assessment  for  paving  a 
street  does  not  displace  a  prior  lien 
for  curbing  such  street:  Des  Moines 
Brick  Manuf.  Co.  v.  Smith,  108  Iowa 
307.  The  foreclosure  of  a  junior 
street-assessment  lien  does  not  ex- 
tinguish prior  liens  of  the  same  kind 
if  holders  of  such  prior  liens  are  not 
made  parties  to  the  foreclosure  suit: 
Wood  v.  Brady,  68  Cal.  78.  The  fact 
that  an  assessment  is  invalid  does 
not  remove  the  lien  upon  the  lands 
for  the  cost  of  a  sewer.  The  errors 
may  be  corrected  and  the  amount 
re-assessed:  Smith  v.  Abington  Sav- 
ings Bank,  171  Mass.  178.  Where 
an  assessment  for  widening  a  street 
is  made  a  lien  on  the  lot  in  the  nat- 


ure of  a  mortgage,  with  authority  in 
the  city  to  sell  for  its  satisfaction, 
and  a  sale  .is  made  which  is  void,  and 
money  refunded,  the  lien  remains, 
and  the  sale  is  no  bar  to  further  pro- 
ceedings to  collect:  New  York  v. 
Colgate,  12  N.  Y.  149.  Held,  in  the 
same  case,  that  a  lien  is  not  barred 
sooner  than  a  mortgage  would  be. 
Where  an  assessment  is  not  utterly 
void  a  general  decree  quieting  title 
will  not  be  granted,  as  a  lien  may  be 
established  on  the  land  though  no 
title  passes  under  the  sale  for  the 
assessment:  Jackson  v.  Smith,  120 
Ind.  520.  A  deposit  of  the  amount 
of  an  assessment  lien  against  prop- 
erty pending  appeal  from  the  assess- 
ment held  not  to  be  a  payment  of 
the  lien:  Murtland  v.  Pittsburgh,  189 
Pa.  St.  371.  The  fact  that  a  separate 
lien  for  the  cost  of  laying  a  side- 
walk is  filed  against  each  of  the  lots 
in  a  block  does  not  affect  the  valid- 
ity of  the  lien,  nor  is  it  error  to  re- 
fuse to  consolidate  the  suits  brought 
to  enforce  the  liens  on  defendant's 
separate  lots,  where  the  court  orders 
the  trial  of  one  case  as  the  test  of 
all:  Maple  v.  Beltzhoover  Borough, 
130  Pa.  St.  335.  As  to  liens,  see,  also, 
Emery  v.  Bradford,  29  Cal.  75;  Walsh 
v.  Matthews,  29  Cal.  123;  McMasters 
v.  Commonwealth,  3  Watts  292; 
Philadelphia  v.  Tryon,  35  Pa.  St.  401; 
Schenley  v.  Commonwealth,  36  Pa. 
St.  29. 

1  Sharp  v.  Speir,  4  Hill  76.  To  the 
same  point  are  Mclnerny  v.  Reed,  23 
Iowa  410;  Merriam  v.  Moody's  Exec- 
utors, 25  Iowa  163;  Paine  v.  Spratley, 
5  Kan.  525;  Leavenworth  v.  Laing,  6 
Kan.  274    In  some  of  the  states  these 
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be  one  of  a  peculiar  character,  and  it  may  be  either  a  suit  in 
rem  or  a  suit  in  personam,  or  a  suit  partaking  of  the  nature  of 
both.1  We  have  seen  that  under  some  statutes  the  assessment 
or  list  when  completed  is  handed  over  to  the  contractor  for  the 


assessments  are  by  statute  made  col- 
lectible in  the  same  manner  as  the 
ordinary  taxes.  See  Morrison  v. 
Hershire,  32  Iowa  271 ;  Sanger  v.  Rica 
43  Kan.  580.  An  assessment  for  a 
public  improvement  cannot  be  col- 
lected in  a  summary  method  by  lien 
on  the, property  benefited,  and  by  sale 
thereon,  unless  there  is  strict  statu- 
tory authority  therefor.  If  no  such 
summary  remedy  is  given  the  quota 
apportioned  to  each  individual  be- 
comes a  debt  to  be  recovered  in  due 
course  of  law :  State  v.  Beverly  Com- 
mon Council,  53  N.  J.  L.  560.  Under 
a  statute  providing  that  any  judg- 
ment recovered  for  a  drainage  as- 
sessment may  be  enforced  and  col- 
lected as  other  judgments  in  the 
same  court,  a  decree  authorizing  a 
master  in  chancery  to  sell  the  lands 
assessed  in  the  event  of  non-payment 
of  the  amount  due  is  proper:  Samuels 
v.  Drainage  Com'rs,  125  111.  536.  Un- 
der the  California  statutes  a  notice 
for  the  sale  of  land  for  the  payment 
of  street  assessment  bonds  was  held 
defective  because  not  containing  the 
names  of  the  defective  owners:  Ellis 
v.  Witmer  (Cal.),  66  Pac.  Rep.  301. 
Lots  in  an  'addition  to  a  city  cannot 
be  sold  to  satisfy  a  delinquent  special 
assessment  levied  on  lots  in  another 
addition  belonging  to  the  same 
owner:  Dempster  v.  People,  158  111. 
36.  As  to  the  necessity  of  selling 
each  lot  by  itself  for  the  sidewalk 
tax  against  it,  see  Royce  v.  Aplington, 
90  Iowa  352.  If  a  city  treasurer  in 
making  sale  to  enforce  special  as- 
sessments sells  a  lot  for  less  than  the 
full  amount  of  the  judgment  as  ap- 
pears in  the  process,  and  the  certifi- 
cate of  sale  shows  the  fact,  the  pur- 
chaser  acquires    no    right    in    the 


property  as  against  the  true  owner: 
Security  Trust  Co.  v.  Von  Heyder- 
staedt,  64  Minn.  409.  A  city  author- 
ized by  its  charter  to  purchase  and 
dispose  of  property  for  the  public 
benefit  may,  where  property  is  sold 
for  assessments,  bid,  in  the  absence  of 
other  purchasers,  up  to  the  extent  of 
its  charges  against  the  property :  New 
Whatcom  v.  Bellingham  Bay  Imp. 
Co..  16  Wash.  131.  Where  lands  are 
sold  for  an  assessment  the  purchaser 
has  the  burden  of  showing  a  regular 
sale,  unless  thestatute  provides  other- 
wise: Dederer  v.  Voorhies,  81  N.  Y. 
153..  A  certificate  issued  on  a  sale  of 
land  for  non-payment  of  an  assess- 
ment of  benefits  for  a  street-improve- 
ment is  a  "tax -certificate"  within 
the  meaning  of  a  statute  limiting  the 
time  for  actions  upon  tax-certifi- 
cates: Pratt  v.  Dalrymple,  93  Wis. 
658.  The  right  to  redeem  is  conferred 
by  necessary  implication,  riot  only  as 
to  execution  sales  for  assessments  for 
the  paving  and  improvement  of 
streets  after  they  have  been  graded, 
but  also  to  enforce  judgments  for 
benefits  assessed  in  street-grading 
cases:  Bryant  v.  Russell,  127  Mo.  432. 
1  The  proceeding  for  the  enforce- 
ment of  a  lien  for  a  local  improve- 
ment is  one  in  rem,  notwithstanding 
the  title-holder  be  cited:  Rosetta 
Gravel,  etc.  Co.  v.  Jollisaint,  51  La. 
An.  804.  A  proceeding  to  enforce  a 
special  tax-bill  under  a  statute  pro- 
viding for  the  issue  of  special  tax- 
bills  for  local  assessments  is  in  the 
nature  of  an  action  in  rem,  and  com- 
pulsory payment  can  be  enforced 
only  by  a  sale  of  the  property  as- 
sessed, as  such  assessments  cannot 
be  upheld  except  upon  the  ground 
of  benefits  to  such  property:  Clinton 
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work,  who  proceeds  to  enforce  the  lien  in  his  own  favor.1  But 
whether  collection  is  to  be  made  by  the  contractor  or  by  the 
municipality,  the  statute  must  be  the  guide  in  respect  to  the 
proceedings.2 


v.  Henry  County,  115  Mo.  557.  Judg- 
.  ments  for  special  taxes  are  in  rem 
and  can  only  operate  against  the 
particular  tract  or  lot  of  land  against 
which  the  taxes  were  assessed;  there- 
fore a  single  judgment  for  the  sum 
of  the  assessments  against  two  or 
more  separate  parcels  is  void,  being 
an  attempt  to  subject  each  lot  to 
payment  of  the  taxes  on  both: 
Hoover  v.  People,  171  111.  182.  Further 
as  to  proceedings  in  Term,  see  ante, 
pp.  875-899. 

1  Ante.  pp.  1277-1283;  See,  also,  Tay- 
lor v.  Palmer,  31  Cal.  240;  Chambers 
v.  Satterlee,  40  Cal.  497;  Northern  In- 
diana R.  Co.  v.  Connelly,  10  Ohio  St. 
159.  A  property  owner's  obligation 
to  pay  a  tax  for  street  improvements 
is  not  affected  by  the  contractor's 
omission  to  enforce  collection  against 
other  property:  Phelan  v.  San  Fran- 
cisco, 120  CaL  1.  Inclusion  through 
error  in  a  special-tax  bill  of  a  sum 
for  which  there  was  no  contract  will 
not  invalidate  it,  and  the  contractor 
may  collect  what  was  due  him: 
Neenan  v.  Smith,  60  Mo.  292. 

2  As  to  the  necessity  in  California 
that  the  proceedings  follow  the  stat- 
ute, see  Himmelmann  v.  Townsend, 
49  Cal.  150;  Hancock  v.  Bowman,  49 
Cal.  413;  Witter  v.  Bachman,  117 
Cal.  318.  And  as  to  the  necessity  in 
Illinois  of  complying  with  the  stat- 
utory provisions  in  regard  to  the  pro- 
ceedings prior  to  judgment  and  sale 
for  unpaid  special  taxes, —  e.  g.,  the 
city  clerk's  report  of  lots  against 
which  such  taxes  remain  unpaid,  see 
Hoover  v.  People,  171  111.  182.  A 
special  statutory  tax-lien  for  a  street 
improvement  cannot  be  enforced  on 
a  quantum  meruit  against  the  prop- 
erty benefited,  but  must  in  all  cases 


be  enforced  by  means  of  valid  pro- 
ceedings authorizing  the  assessment : 
Galbreuth  v.  Newton,  30  Mo.  App. 
380.  As  to  enforcing  an  assessment 
against  a  county,  see  McLean  County 
v.  Bloom  ington,  106  111.  209.  As  to 
the  collection  of  an  assessment  in 
Maryland,  where  the  land  has  been 
sold  while  the  work  is  in  progress, 
see  Wolff  v.  Baltimore,  49  Md.  446. 
In  Ohio  suit  is  authorized  to  recover 
special  assessments,  and  when  one  is 
found  irregular  or  defective  judg- 
ment may  be  rendered  for  the 
amount  properly  chargeable:  Gest 
v,  Cincinnati,  26  Ohio  St.  275.  One 
who  owns  the  fee  of  a  street  where 
it  intersects  a  paved  street  is  not  a 
lot-owner  within  a  charter  which 
provides  that  the  expense  of  paving 
in  front  of  a  lot  may  be  recovered  by 
a  suit  against  the  owner:  Schenec- 
tady v.  Union  Coll.,  144  N.  Y.  241. 
Where  property  is  pursued  in  en- 
forcement of  a  local  assessment,  to 
secure  which  the  statute  grants  the 
first  lien,  it  suffices  to  proceed  against 
the  person  in  possession  as  owner 
under  a  recorded  title:  Kelly  v.  Men- 
delsohn, 105  La.  490.  Where  the 
statute  provides  that  an  action  to 
foreclose  a  municipal  assessment 
'  for  street  improvements  must  be 
brought  against  the "'  owners  "  of  the 
land,  when  the  owner  dies,  his  neir 
or  devisee,  not  his  executor  or  ad- 
ministrator, is  a  necessary  party  de- 
fendant: Phelan  v.  Dunne,  72  Cal. 
229.  Where  the  statute  requires  that 
the  owners  of  a  lot  shall  be  sued,  the 
complaint  need  not  specify  the  indi- 
vidual interests:  Whiting  v.  Town- 
send,  57  Cal.  515.  As  to  proceedings 
where  several  are  joined  as  defend- 
ants and  there  is  a  discontinuance 
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Personal  liability  for  assessments.  It  is  customary  not  only 
to  make  the  assessment  a  lien  on  the  land,  but  also  to  make 
it  a  personal  charge  against  the  -owner.  There  is  some  dif- 
ficulty in  principle  in  doing  this ;  a  difficulty  which  in  some 
states  has  been  found  insurmountable,  the  courts  holding  that 
in  principle,  at  least,  it  is  not  permissible.1  , 


as  to  some,  see  Clark  v.  Porter,  53 
Cal.  409;  IJiggins  v.  Eeay,  54  CaL* 
525;  Harney  v.  Applegate,  57  Cal. 
205;  Parker  v.  Altschul,  60  Cal.  380. 
The  lessee  of  assessed  property  is  not 
a  necessary  party  to  the  assessment 
proceedings:  West  Chicago  St.  R. 
Co.  v.  People,  156  111.  18.  As  to  pro- 
ceedings where  several  tracts  owned 
by  same  person  are  assessed  for  the 
same  improvement,  see  People  v. 
Hagar,  52  Cal.  171.  If  two  lots 
owned  by  the  same  person  are  sepa- 
rately assessed,  each  lot  is  liable  for 
its  own  assessment  only,  and  a  judg- 
ment to  enforce1  the  lien  must  dis- 
tinguish between  them:  Brady  v. 
Kelly,  52  Cal.  371.  As  to  proceed- 
ings where  there  are  two  separate 
assessments  on  the  same  lots,  see 
Dyer  v.  Barstow,  50  CaL  652.  .  If  two 
assessments  are  made  for  the  same 
improvement  by  reason  of  the  insuf- 
ficiency of  the  first  to  cover  the  cost, 
both  may  be  proceeded  for  in  one 
suit:  District  No.  110  v.  Feck,  60  CaL 
403.  In  Ohio  it  is  error,  in  an  action 
to  recover  an  assessment  on  two  par- 
cels owned  by  the  same  person,  to 
charge  one  lot  with  the  assessment 
on  both:  Corry  v.  Folz,  29  Ohio  St. 
320.  In  Missouri,  in  a  suit  on  a  spe- 
cial-tax bill  for  a  street  improve- 
ment, the  bill  isprima  facie  evidence 
that  a  public  street  exists  where  the 
improvement  was  made,  but  this 
may  be  disputed:  Seibert  v.  Allen, 
61  Mo.  482.  And  such  a  .bill,  being 
by  statute  prima  facie  evidence, 
when  properly  certified,  of  the  va- 
lidity of  the  charges  against  the 
property  and  of  the  owner's  liabil- 


ity, need  not  expressly  show  the  com- 
putation upon  which  the  tax  was 
apportioned:  St.  Joseph  v.  Farrell, 
106  Mo.  437.  In  an  action  to  enforce 
a  lien  against  land  for  a  local  assess- 
ment authorized  by  statute,  no  ques- 
tion as  to  the  benefit  or  injury  re- 
sulting to  the  land  from  the  im- 
provement can  be  raised:  Moberly 
v.  Hogan,  131  Mo.  19.  In  the  state 
of  Washington,  it  is  not  necessary 
for  a  city,  under  the  presumptions 
raised  by  its  charter,  to  go  further 
in  a  special  assessment  for  foreclos- 
ure than  the  production  of  an  assess- 
ment roll  regular  on  its  face,  in 
order  to  make  out  a  prima  facie 
case:  Seattle  v.  Smith,  8  Wash.  387. 
As  to  paying  an  assessment  from 
funds  in  court,  see  Gould  v.  Balti- 
more, 59  Md.  378. 

i  See  Taylor  v.  Palmer,  31  Cal.  240, 
254;  Manning  v.  Den,  90  Cal.  610; 
Craw  v.  Tolono,  96  III.  255;  Virginia 
v.  Hall,  96  111.  278;  People  v.  Drag- 
stran,  100  I1L  286;  Illinois  Cent.  R. 
Co.  v.  Commissioners,  129  111.  417; 
Illinois  Cent.  R.  Co.  v.  People,  170  111. 
224;  Hoover  v.  People,  171  111.  182? 
Leeds  v.  De  Frees  (Ind.),  61  N.  B. 
Rep.  930;  Meyer  v.  Covington,  103Ky. 
546;  Barker  v.  Southern  Const.  Co, 
(Ky.),  47  S.  W.  Rep.  608;  Barber  As- 
phalt Paving  Co.  v.  Watt,  51  La.  An. 
1345;  Moody  v.  Chad  wick,  52  La.  An. 
1888;  Macon  v.  Patty,  57  Miss.  378; 
Neenan  v.  Smith,  50  Ma  525;  Carlin 
v.  Cavender,  56  Ma  286;  St.  Louis  v. 
Bressler,  56  Ma  350;  Louisiana  v. 
Miller,  66  Mo.  467;  Higgins  v.  Aus- 
muss,  78  Mo.  351 ;  Clinton  v.  Henry 
County,  115  Mo.  557;  State  v.  Augert, 
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In  the  case  of  the  ordinary  taxes  no  sufficient  reason  exists 
■why  those  on  lands  should  not  be  made  a  personal  charge 
against  the  owner,  if  he  is  a  resident  and  has  the  usual  oppor- 
tunity to  be  heard.     The  taxes  are  not  so  much  assessed  in 


127  Mo.  456;  In  re  Hun,  144  N.  T. 
472;  Ivanhoe  v.  Enterprise,  29  Or. 
245;  Wolf  v.  Philadelphia,  105  Pa. 
St.  25;  McKeesport  v.  Fidler,  147  Pa, 
St.  532;  Green  v.  Ward,  82  Va.  324; 
Asberry  v.  Roanoke,  91  Va.  562;  Seat- 
tle v.  Yesler,  1  Wash.  571.  Bliss,  J., 
in  Neenan  v.  Smith,  50  Mo.  525,  528, 
said:  "There  is  a  wide  distinction, 
and  one  of  universal  recognition,  be- 
tween the  foundation  upon  which  is 
based  the  right  of  general  taxation 
for  governmental  purposes,  and  that 
which  supports  the  right  of  local  as- 
sessment* The  authority  to  impose 
eithe'r  is  referred  to  the  taxing 
power;  but  the  object  of  one,  as  giv- 
ing the  authority,  widely  differs  from 
that  of  the  other.  All  taxation  is 
supposed  to  be  for  the  benefit  of  the 
person  taxed.  That  for  raising  a  gen- 
eral revenue  is  imposed  primarily  for 
his  protection  as  a  member  of  society, 
both  in  his  person  and  his  property 
in  general,  and  hence  the  amount  as- 
sessed is  against  him,  to  be  charged 
upon  his  property,  and  may  be  col- 
lected of  him  personally.  But,  on  the 
other  hand,  local  taxes  for  local  im- 
provements are  merely  assessments 
upon  the  property  benefited  by  such 
improvements,  and  to  pay  for  the 
benefits  which  they  are  supposed  to 
confer;  the  lots  are  increased  in 
value,  or  better  adapted  to  the  uses 
'  of  town  lots,  by  the  improvement. 
Upon  no  other  ground  will  such  par- 
tial taxation  for  a  moment  stand. 
Other  property  held  by  the  owner  is 
affected  by  this  improvement  pre- 
cisely and  only  as  is  the  property  of 
all  other  members  of  the  community, 
and  there  is  no  reason  why  it  should 
be  made  to  contribute,  that  does  not 
equally  apply  to  that  of  all,  others. 


The  sole  object,  then,  of  a  local  tax 
being  to  benefit  local  property,  it 
should  be  a  charge  upon  that  prop- 
erty only,  and  not  a  general  one  upon 
the  owner.  The  latter,  indeed,  is  not 
what  is  understood  by  local  or  spe- 
cial assessment,  but  the  very  term 
would  confine  it  to  the  property  in 
the  locality;  for,  if  the  owner  be  per- 
sonally liable,  it  is  not  only  a  local 
assessment,  but  also  a  general  one,  as 
against  the  owner.  The  reasonable- 
ness of  this  restriction  will  appear 
when  we  reflect  that  there  is  no  call 
for  a  general  execution  until  the 
property  charged  is  exhausted.  If 
that  is  all  sold  to  pay  the  assessment, 
leaving  a  balance  to  be  collected 
otherwise,  we  should  have  the  legal 
anomaly — the  monstrous  in  justice — 
of  not  only  wholly  absorbing  the 
property  supposed  to  be  benefited 
and  rendered  more  valuable  by  the 
improvement,  but  also  of  entailing 
upon  the  owner  the  loss  of  his  other 
property.  I  greatly  doubt  whether 
the  legislature  has  the  power  to  au- 
thorize a  general  charge  upon  the 
owner  of  local  property  which  may 
be  assessed  for  its  especial  benefit, 
unless  the  owners  of  all  taxable 
property  within  the  municipality 
are  equally  charged.  As  to  all  prop- 
erty not  to  be  so  specially  benefited, 
he  stands  on  the  same  footing  with 
others;  he  has  precisely  the  same  in- 
terests, and  would  be  subject  to  no 
greater  burdens."  It  was  held  in 
Raleigh  v.  Peace,  110  N.  C.  32,  that 
as  assessments  for  local  improve- 
ments are  justifiable  only  on  the 
theory  that  the  land  receives  bene- 
fits equal  to  the  assessments,  a  char- 
ter provision  that  personal  judg- 
ments for  such  assessments  may  be 
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respect  to  the  particular  lands  as  the  value  of  the  particular 
lands  is  taken  as  the  measure  of  the  owner's  duty  to  the  state. 
He  is  not  taxed  in  consideration  of  state  protection  to  that  par- 
ticular item  of  property,  but  he  is  taxed  for  the  general  pro- 
tection which  the  state  affords  to  his  life,  his  liberty,  his  family 
and  social  relations,  his  property,  and  the  various  privileges 
the  law  grants  to  him.  If  a  tax  measured  by  the  property 
should,  in  its  enforcement,  takf  from  him  more  than  that  prop- 
erty is  worth,  it  would  not  follow  that  the  state  had  taken  be- 
yond the  equivalent  rendered.  Indeed,  the  contrary  would  be 
almost  certainly  the  fact.  It  is  different  in  the  case  of  an  as- 
sessment made  upon  the  basis  of  benefits.  Such  an  assess- 
ment regards  nothing  but  the  benefit  that  is  to  be  conferred 
upon  the  particular  estate.  The  levy  is  made  on  the  Supposi- 
tion that  that  estate,  having  received  the  benefit  of  a  public 
improvement,  ought  to  relieve  the  public  from  the  expense  of 
making  it.  In  such  a  case,  if  the  owner  can  have  his  land 
taken  from  him  for  a  supposed  benefit  to  the  land,  which,  if 
the  land  is  sold  for  the  tax,  it  is  thus  conclusively  shown  he 
has  not  received,  and  he  then  be  held  liable  for  a  deficiency 
in  the  assessment,  the  injustice  —  not  to  say  the  tyranny  —  is 
manifest.  But  such  a  case  is  liable  to  occur  if  assessments  are 
made  a  personal  charge ;  and  cases  like  it  in  principle,  though 
less  extreme  in  the  injury  they  inflict,  are  certain  to  occur. 

The  cases  are  not  uncommon  in  which,  on  a  sale  of  lands  for 
the  payment  of  a  special  assessment  for  a  drain  or  a  levee,  the 
whole  estate  assessed  is  sold  and  lost  to  the  owner.  Such  in- 
stances may  occur  in  the  case  of  other  improvements.  If  the 
statute  allows  a  sale  to  the  highest  bidder,  the  land  may  be  lost 
to  the  owner,  leaving  a  balance  of  the  assessment  still  uncol- 
lected.    The  loss  of  his  lands  is  incident  to  a  proper  exercise  of 

taken  against  the  abutting  owners,  provision  therefor.  It  -was  held  in 
thus  allowing  the  assessments  to  be  State  v.  JStna  L.  Ins.  Co.,  117  Ind. 
enforced  against  other  property  not  251,  that  the  Indiana  drainage  act, 
benefited,  violates  the  prohibition  which  merely  provides  that  the  as- 
against  taking  property  without  sessments  for  the  construction  of 
compensation.  In  McKeesport  v.  ditches  shall  be  a  lien  on  the  lands 
Fidler,  147  Pa.  St.  532,. it  was  decided  benefited,  does  not  create  any  per- 
that  assumpsit  would  not  lie  to  en-  sonal  liability  against  ■  the  land- 
force  the  collection  of  an  assessment  owners, 
for  a  sewer,  there  being  no  statutory 
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the  power  of  the  government,  and,  though  severe,  can  give  him 
no  ground  for  complaint.  The  assessors  have  perhaps  erred  in 
their  judgment;  but  this  may  occur  in  any  tax  proceeding. 
The  estate  was  lawfully  charged  with  the  supposed  benefit, 
and  the  charge  has  been  enforced.  Eut  where  and  what  are 
the  benefits  to  the  individual  for  which  he  can  be  called  upon 
to  pay  any  deficiency  after  a  sale  of  the  estate  ?  Unless  the 
whole  legal  basis  of  these  assessments  has  been  misunderstood 
by  the  courts,  it  would  seem  that*  there  are  none  whatever. 
But  the  practice  of  making  these  assessments  a  personal  charge 
against  resident  owners  has  not  been  uncommon.  The  Eng- 
lish statutes  go  so  far  as  to  make  them  a  personal  charge  against 
"  the  present  or  any  future  owner  of  the  property  "  assessed 
until  paid.1  In  the  United  States,  personal  assessments  of  this 
nature  have  been  enforced  in  a  great  number  of  cases.2     How 


1  Vestry  of  Bermondsey  v.  Ram- 
sey, Law  Rep.  6  C.  P.  247;  Plum- 
stead  Board  of  Works  v.  Ingoldsby, 
Law  Rep.  8  Exch.  63,  174. 

2  Nichols  v.  Bridgeport,  23  Conn. 
190;  Hazzard  v.  Heaoook,  39  Ind. 
172;  Louisville,  N.  A.  &  C.  R  Co.  v. 
State,  122  Ind.  443;  Burlington  v. 
Quick,  47  Iowa  222;  Muscatine  v. 
Chicago,  R  L  &  P.  R.  Co..  79  Iowa 
645;  Dewey  v.  Des  Moines,  101  Iowa 
416;  New  Orleans  v.  Wire,  20  La. 
An.  500;  Baltimore  v.  Howard,  6  H. 
&  J.  383;  Eschback  v.  Pitts,  6  Md.  71; 
Clemes  v.  Baltimore,  16  Md.  208; 
Dashiell  v.  Baltimore,  45  Md.  615; 
Lowell  v.  French,  6  Cush.  223;  Le 
Fevre  v.  Detroit,  2  Mich.  586;  Lovell 
v.  St.  Paul,  10  Minn.  290;  Gilbert  v. 
Havemeyer,  2  Sand.  506;  Sharp  v. 
Johnson,  4  Hill  76;  Gouverneur  v. 
New  York,  2  Paige  434;  Cumming 
v.  Brooklyn,  11  Paige  596;  Bleecker 
v.  Ballou,  3  Wend.  263;  McCulloch  v. 
Brooklyn,  23  Wend.  458;  Doughty  v. 
Hope,  3  Denio  253;  People  v.  Brook- 
lyn, 4  N.  Y.  420;  Manice  v.  New 
York,  8  N.  Y.  120;  New  York  v.  Col- 
gate, 12  N.  Y.  141;  Bennett  v.  Buf- 
falo, 17  N.  Y.  383;  Brewster  v. 
Syracuse,   19    N.   Y.   118;  People   v. 


Nearing,  27  N.  Y.  308;  Litchfield  v. 
McComber,  42  Barb.  288;  Lake  Shore 
&  M.  S.  R  Co.  v.  Dunkirk,  65  Hun 
494;  Paterson  v.  Society,  etc.,  24  N. 
J.  L.  385;  Hill  v.  Higdon,  5  Ohio  St. 
243;  Ernst  v.  Kunkle.  5  Ohio  St.  529; 
Reeves  v.  Wood  County  Treasurer, 
8  Ohio  St.  333;  Creighton  v.  Scott, 
14  Ohio  St.  439:  Northern  Liberties  v. 
St.  Johns  Church,  13  Pa.  St.  104;  Va- 
cation of  Centre  St.,  115  Pa.  St.  247. 
Where  a  statute  provides  that  a  spe- 
cial assessment  shall  be  a  personal 
charge  upon  the  owner  and  a  lien 
on  the  lot,  an  ordinance  laying  the 
assessment  is  valid,  which  provides 
that  it  shall  be  paid  by  the  property 
holders  in  proportion  to  frontage, 
nothing  being  said  about  its  being  a 
charge  on  the  property:  Kendig.  v. 
Knight,  60  Iowa  29.  Under  a  stat- 
ute providing  that  in  making  a  spe- 
cial assessment  the  assessors  shall 
make  a  certificate  thereof,  entering 
therein  the  names  of  the  owners  or 
occupants  of  the  lands,  and  shall 
make  a  just  assessment  against  said 
owners  or  occupants,  and  on  the 
lands  deemed  benefited  an  assess- 
ment againt  the  lands  merely,  and 
not  against  the  owners  or  occupants, 
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much  of  this  may  be  due  to  the  fact  that  the  righ^  to  make  a 
personal  assessment  was  not  contested  can  only  be  matter  of 
conjecture ;  but  at  present  it  must  be  conceded  that  the  weight 
of  authority  is  in  favor  of  the  right.1 


is  void:  Felthousen  v.  Amsterdam, 
69  Hun  505,  23  N.  Y.  Supp.  424.  An 
ordinance  provided  for  collecting 
the  cost  of  an  improvement  from  the 
owners  of  the  property  benefited. 
By  statute,  the  city  was  authorized 
to  assess  the  cost  of  such  improve- 
ments upon  the  property  benefited, 
and  to  collect  such  assessments  as 
other  city  taxes  are  collected.  It 
was  objected  that  the  ordinance  did 
not  strictly  pursue  the  power 
granted,  as  it  directed  the  assess- 
ment to  be  made  on  the  person. 
Held,  that  the  assessment  was  "a 
personal  debt  to  the  extent  of  the 
property  charged  with  the  tax.  The 
tax  was  intended  to  be,  and  is,  a  lien 
on  the  property;  and  the  owner,  to 
that  extent,  is  answerable  for  its 
payment,  as  for  a  personal  debt  of 
any  other  kind;  but  we  do  not  wish 
to  be  understood  that  his  liability 
for  that  tax  would  extend  beyond 
the  value  of  the  property  taxed  for 
the  improvement: "  Moale  v.  Balti- 
more, 61  Md.  234.  The  assessment 
may  be  collected  by  distress  against 
the  land  itself,  but  in  the  absence  of 
statute  allowing  it,  assumpsit  will 
not  lie  except  against  the  person 
■who  was  owner  when  the  work  was 


done:  Wolff  v.  Baltimore,  49  Md.  446. 
And  see  Dashiell  v.  Baltimore,  45  Md. 
615.  Where,  under  the  statute,  one 
whose  name  did  not  appear  upon 
the  assessment  roll  was  not  person- 
ally liable,  and  where  a  junior  mort- 
gagee acquired  by  foreclosure  prop- 
erty which  afterwards  was  assessed 
for  improvements,  his  name,  how- 
ever, not  being  inserted  in  the  rec- 
ord, and  where,  subsequently,  the 
senior  mortgagee  foreclosed  and  ac- 
quired the  property,  it  was  held  that 
the  latter  could  not  recover  from 
the  former  the  amount  of  the  assess- 
ment paid:  Mutual  L.  Ins.  Co.  v. 
Sage,  41  Hun  535. 

1  Rendition  of  personal  judgment 
against  an  owner  when  the  tax  is  at 
the  same  time  a  charge  on  the  land 
is  not  in  violation  of  the  right  to 
due  process  of  law:  Davidson  v. 
New  Orleans,  96  U.  S.  96.  But  a 
state  statute  authorizing  assessments 
for  local  improvements,  and  at- 
tempting to  make  the  owner,  a  non- 
resident, personally  liable  for  such 
assessment,  fails,  as  to  such  personal 
liability,  in  the  requirement  of  due 
process  of  law:  Dewey  v.  Des  Moines, 
173  U.  S.  193,  reversing  same  case, 
101  Iowa  416. 


CHAPTEE  XXI. , 
LOCAL  TAXATION  UNDER  LEGISLATIVE  COMPULSION.       , 

The  general  doctrine.  In  our  discussions  hitherto  it  has 
been  assumed  as  a  fundamental  idea  in  republican  government, 
that  the  people  who  are  to  pay  the  taxes  must  vote  them,  either 
directly  or  by  their  proper  representatives.  State  taxes  must 
be  levied  under  laws  passed  by  the  legislature  of  the  state,  and 
local  taxes  under  the  votes  of  the  people  concerned:,  or  their 
officers  or  agents  duly  authorized. 

It  has  also  been  assumed  that  all  local  powers  must  have 
their  origin  in  a  grant  by  the  state,  which  is  the  source  and 
fountain  of  authority.  The  power  to  tax  is  no  exception  to 
this  general  rule.  Every  municipal  corporation,,  and  every 
political  division  of  the  state  which  demands  taxes  from  the 
people,  must  be  able  to  show  due  authority  from  the  state  to 
make  the  demand.1  The  authority  in  some  cases  is  conferred 
by  the  state  constitution,  but  if  not  found  there  it  must  be 
given  by  legislative  enactment.  No  person  is  compellable  to 
pay  taxes  for  imposing  which  the  authorities  are  unable  to  show 
a  legislative  grant  of  power.2 

If  local  powers  of  taxation  must  come  from  the  state,  it  might 
seem  to  follow  as  a  corollary  that  the  state  could  at  pleasure 
withhold  the  grant  and  exercise  the  power  itself.  But  in  the 
general  framework  of  our  republican  governments,  nothing  is 
more  distinct  and  unquestionable  than  that  they  recognize  the 
existence  of  local  self-government,  and  contemplate  its  perma- 
nency. Some  state  constitutions  do  this  in  express  terms,  others 
by  necessary  implication;  and  probably  in  no  one  of  the  states, 
has  the  legislature  been  intrusted  with  a  power  which  would 

i  See  write,  pp.  468,  469;  Corbett  by  officers  of  their  own  choice,  and 

v.  Portland,  31  Or.  407.  a  statute  authorizing  them  to  be 

2  Albany  Bottling  Co.  v.  Watson,  laid  and  collected  by  town  officers 

103  Ga.  503.    The  inhabitants  of  a  is  not  unconstitutional:   Jones  v. 

village  have  no  inherent  right  to  Kolb,    56   Wis.    263;    Ryerson   v. 

have  taxes  assessed  and  collected  Laketon,  52  Mich.  509. 
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enable  it  to  abolish  the  local  governments.1  It  has  usually  a 
large  authority  in  determining  the  extent  of  local  powers,  and 
the  framework  of  local  government;  but  while  it  may  shape 
the  local  institutions,'  it  cannot  abolish  them,  and,  without  sub- 
stituting others,  take  all  authority  to  itself. 

Local  power  to  tax.  Of  all  the  customary  local  powers, 
that  of  taxation  is  most  effective  and  most  valuable.  To  give 
local  government  without  thife  would  be  little  better  than  a 
mockery.  If  any  state  has  the  power  to  withhold  it,  the  exer- 
cise of -such  a  power  would  justly  be  regarded  as  tyranny.  In- 
deed, local  taxation  is  so  inseparable  an  incident  to  republican 
institutions  that  to  abolish  it  would  be  nothing  short  of  a  revo- 
lution. 

By  local  taxation  here  we  do  not  mean  that  which  is  exer- 
cised for  state  purposes.  So  far  as  local  officers  or  local  boards 
are  made  use  of  for  the  levy  and  collection  of  state  taxes,  they 
cannot  be  left  at  liberty  to  exercise  their  own  discretion  in  de- 
termining whether  they  will  act  or  abstain  from  acting.  If 
the  state,  instead  of  issuing  a  separate  warrant  for  the  collec- 
tion of  the  state  taxes,  shall  see  fit  to  apportion  the  whole  tax 
among  the  several  townships,  leaving  the  township  authorities 
to  collect  their  several  proportions  under  the  same  warrants 
which  are  issued  for  the  collection  of  local  taxes,  there  is  no 
reason  why  the  collection  of  this  proportion  of  the  state  tax 
should  not  be  made  compulsory.  No  local  community  has  any 
inherent  right  to  decide  for  itself  whether  it  will  or  will, not 
bear  its  share  of  the  state  burdens,  and  obviously  the  state 
could  not  afford  to  confer  the  right.  To  do  so  would  leave  the 
state  in  the  same  precarious  condition  that  the  federal  union 
was  found  to  occupy  before  the  right  to  tax  had  been  conferred 
upon  it  by  the  constitution:  a  government  without  the  means 
of  enforcing  respect,  securing  obedience,  performing  its  obliga- 
tions, or  perpetuating  its  existence.2 

i  People  v.  Hurlbut,  24  Mich.  44.1  discussion:    "In    the    nations   by 

2  De    Tocqueville,    who    studied  which  the  sovereignty  of  the  peo- 

American    institutions    with     so  pie  is  recognized,  every  individual 

much  care,  and  commented  upon  has  an  equal  share  of  power,  and 

them  with  such  wisdom,  has  the  participates  equally  in  the  govern- 

fallowing  remarks,  which  hear  di-  ment  of  the  state.  Why,  then,  does 

rectly  upon  the  subject  now  under  he  obey  the  government,  and  what 
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Compulsorj;  local  taxation.  But  aside  from  cases  of  state 
taxation  proper,  there  are  some  to  which  the  same  principles 
apply.  They  are  cases  in  which  taxation  is  usually  intrusted 
to  the  judgment  and  discretion  of  the  people  to  be  taxed,  but 
where  the  interest  is  really  general,  and  referring  the  cases  to 


are  the  natural  limits  of  this  obed- 
ience? '  Every  individual  is  always 
supposed  to  be  as  well  informed, 
as  virtuous  and  as  strong  as  any 
of  his  fellow-citizens.  He  obeys 
the  government,  not  because  he  is 
inferior  to  those  who  conduct  it, 
or  because  he  is  less  capable  than 
any  other  of  governing  himself, 
but  because  he  acknowledges  the 
utility  of  an  association  with  his 
fellow  men,  and  he  knows  that 
no  such  association  can  exist  with- 
out a  regulating  force.  He  is  a 
subject  in  all  that  concerns  the  du- 
ties of  citizens  to  each  other;  he  is 
free  and  responsible  to  God  alone 
for  all  that  concerns  himself. 
Hence  arises  the  maxim  that  every 
one  is  the  best  and  sole  judge  of 
his  own  private  interest,  and  that 
society  has  no  right  to  control  a 
man's  actions  unless  they  are  pre- 
judicial to  the  common  weal,  or 
unless  the  common  weal  demands 
his  help.  This  doctrine  is  univer- 
sally admitted  in  the  United 
States.  I  shall  hereafter  examine 
the  general  influence  which  it  ex- 
ercises on  the  ordinary  actions  of 
life.  I  am  now  speaking  of  the 
municipal  bodies.  The  township, 
taken  as  a  whole  and  in  relation 
to  the  central  government,  is  only 
an  individual  like  any  other,  to 
whom  the  theory  I  have  just  de- 
scribed is  applicable.  Municipal 
independence  in  the  United  States 
is,  therefore,  a  natural  conse- 
quence of  this  very  principle  of 
the  sovereignty  of  the  people.  All. 
the  American  republics  recognize 
it  more  or  less;  but  circumstances 


have  peculiarly  favored  its  growth 
in  New  England.  * 

"In  this  part  of  the  union  politi- 
cal life  had  its  origin  in  the  town- 
ships, and  it  may  almost  be  said 
that  each  of  them  originally  formed 
an  independent  nation.  When  the 
kings  of  England  afterwards  as- 
serted their  supremacy  they  were 
content  to  '  assume  the  central 
power  of  the  state.  They  left  the 
townships  where  they  were  before, 
and,  although  they  are  now  subject 
to  the  state,  they  were  not  at  first, 
or  were  hardly  so.  They  did  not 
receive  their  powers  from  the  cen- 
tral authority,  but,  on  the  con- 
trary, they  gave  up  a  portion  of 
their  independence  to  the  state. 
This  is  an  important  considera- 
tion, and  one  which  the  reader 
must  constantly  recollect.  The 
townships  are  generally  subor- 
dinate to  the  state  only  in  those 
interests  which  I  shall  term  social, 
as  they  are  common  to  all  the 
others.  They  are  independent  in 
all  that  concerns  themselves  alone; 
and  amongst  the  inhabitants  of 
New  England  I  believe  that  not  a 
man  is  to  be  found  who  would 
acknowledge  that  the  state  has 
any  right  to  interfere  in  their 
town  affairs. 

"  The  towns  of  New  England 
buy  and  sell,  prosecute,  or  are  in- 
dicted, augment  or  diminish  their 
rates,  and  no  administrative  au- 
thority ever  thinks  of  offering  any 
ppposition. 

"  There  are  certain  social  duties, 
however,  which  they  are  bound  to 
fulfill.     If  the  state  is  in  need  of 


1296  LOCAL   TAXATION LEGISLATIVE   COMPULSION.       [CH.  XXI. 

the  local  community  is  merely  a  politic  provision  for  the  ap- 
portionment of  stats  burdens.  Mention  of  one  or,  two  of  these 
cases  will  sufficiently  illustrate  the  principle. 

One  of  the  first  and  highest  of  all  the  duties  devolving  upon 
the  state  is  to  preserve  the  public  peace.  For  this  purpose, 
peace  officers  are  chosen,  judges  selected,  the  militia  organ- 
ized, and  the  executive  armed  with  very  high  powers  to  meet  the 
contingencies  of  riot  and  disorder.  In  some  cases,  a  state  po- 
lice force  has  been  established  as  assistant  to,  and  in  some 
degree  to  supersede,  the  ordinary  officers;  but  in  general,  the 
belief  has  prevailed  that  the  public  peace  and  good  order  were 
better  preserved  by  apportioning  the  duty  among  the  several  . 
municipal  divisions,  retaining  only  a  state  supervision  over  all. 
This  apportionment  is  made  by  general  laws,  under  which 
counties,  towns,  etc.,  choose  their  own  peace  officers,  and  levy 
the  necessary  taxes  to  meet  the  expense  of  a  local  administra- 
tion of  police  laws;  and  by  municipal  charters  which  confer 
large  police  powers  upon  the  bodies  incorporated. 

But  if  the  local  authorities  were  allowed  unlimited  discretion 
to  levy  or  refuse  to  levy  the  necessary  taxes  for  the  support  of 
the  local  police  force,  it  might  possibly  happen  that,  from  neg- 
lect or  refusal  to  do  so,  one  part  of  the  state  might  be  left  a 
prey  to  disorder  and  violence,  to  the  general  detriment  of  the 
state  at  large.  Of  course  no  state  could  safely,  for  a  single 
day,  tolerate  such  a  condition  of  affairs.  A  city  or  township 
could  no  more  be  left  at  liberty  to  decline  taxation  for  police 
purposes,  when  the  police  laws  and  police  force,  and  the  tax 
which  supports  them,  are  made  local  by  the  law,  than  if  all 
were  general.  The  police  organization  of  the  state  is  really 
general,  however  it  may  vary  in  different  localities,  and  the 
obligation  to  support  it  is  general,  however  it  may  be  appor- 
tioned.   To  this  effect  are  the  decisions.1    And  within  the 

money  a  town  cannot  withhold  schools  which  the  law  ordains:" 
the  supplies;  if  the  state  projects  Democracy,  ch.  v. 
a  road  the  township  cannot  refuse  i  People  v.  Chicago  Common 
to  let  it  cross  the  territory;  if.  a  Council,  51  111.  17;  Baltimore  ■?. 
police  regulation  is  made  by  the  State,  15  Md.  476;  People  v.  Ma- 
state  it  must  be  enforced  by  the  haney,  13  Mich.  481;  People  v. 
town;  if  a  uniform  system  of  pub-  Detroit  Common  Council,  28  Mich, 
lie  instruction  is  enacted  every  228,  236;  Gooch  v.  Exeter  (N.  H.), 
town  is  bpund  to  establish  the  48  Atl.  Rep.  1101;  People  v.  Dra- 
per, 15  N.  Y.  532. 
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reason  of  these  decisions  would  fall  all  cases  in  which  the  mu- 
nicipal corporations  or  subdivisions  of  the  state  are  called  upon 
to  tax  their  people  for  the  erection  and  repair  of  court-houses 
and  jails,  by  means  of  which  the  police  laws  are  rendered  ef- 
fectual.    Such  calls  must,  of  course,  be  responded  to.1 

The  power  that  prescribes  police  regulations  and  varies  them 
to  meet  the  needs  of  different  localities  has  undoubted  author- 
ity to  apportion  the  moneys  raised  for  general  purposes,  on  its  ' 
own  view  of  the  local  needs.  The  legislature  may,  therefore, 
require  a  county  to  appropriate  a  part  of  its  revenue  to  the 
special  needs  of  the  police  board  of  a  city  within  its  limits; 
and  an  act  for  that  purpose  is  liable  to  no  constitutional  objec- 
tion.2 

Roads  and  bridges.  Elsewhere  in  this  work,  the  public  high- 
ways have  been  spoken  of  as  subjects  of  general  concern  to  the 
people  of  the  whole  state.  In  a  certain  sense  they  are  of  local 
concern,  because  the  local  organizations  construct  and  support 
them,  but  they  are  constructed  for  the  general  benefit  and  use 
of  all  the  people,  and  only  turned  over  to  the  localities  as  a 
matter  of  apportionment.  This  being  the  case,  any  township, 
city,  or  county  that  neglects  its  duty  in  this  regard  may  be  com- 
pelled "by  the  interference  of  the  state,  and  on  state  account,  to 
perform  it.3    This  doctrine  applies  to  the  common  highways 

i  The  state  cannot  compel  a  city  has  authority  to  apportion  be- 
to  erect  a  court-house  for  the  tween  them  the  expense  of  con- 
county,  but  it  may  authorize  the  struction,  see  Norwich  v.  .County 
city  to  do  so,  either  with  or  with-  Com'rs,  13  Pick.  60;  Hingham  and 
out  a  vote  of  the  electors  or  of  the  Quincy  Co.  v.  Norfolk  County,  6 
taxpayers  favoring  it:  Callam  v.  Allen  353;  Salem  Turnpike,  etc. 
Saginaw,  50  Mich.  7.  It  has  been  Corp.  v.  Essex  County,  100  Mass. 
held  that  the  state  has  power  to  282;  Commonwealth  v.  Newbury- 
compel  a  county  to  tax  itself  for  port,  103  Mass.  129;  WatervMe  v. 
the  purpose  of  making  good  to  the  Kennebeck  County,  59  Me.  80; 
people  of  one  town  the  losses  sus-  Shaw  v.  Dennis,  5  Gilm.  405;  Ma- 
tained  in  consequence  of  the  re-  hanoy  v.  Comry,  103  Pa.  St.  362. 
moval  of  the  county  seat  there-  It  has  been  held  that  the  legisla- 
from:  "Wilkinson  v.  Cheatham,  43  ture  may  order  a  reapportionment 
Ga.  258.  when    justice    requires    it:    Cam- 

2  State  v.  Police  Com'rs,  34  Mo.  bridge  v.  Lexington,  17  Pick.  222; 

646.  Attorney-General  v.  Cambridge,  16 

s  That  the  legislature,  in  laying  Gray  247. 
out  a  road  through  several  towns, 

82 
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and  streets ; l  whether  it  can  be  extended  to  exceptional  means 
of  passage  and  transportation  will  be  considered  further  on. 

There  is  special  need  for  the  state  possessing  and  sometimes 
exercising  a  compulsory  authority  in  these  cases,  springing  from 
the  fact  that  expenditures  necessary  for  making  satisfactory 
thoroughfares  are  likely  in  some  localities  to  be  so  great  that 
it  would  not  be  just  that  the  local  public  should  bear  the  whole. 
In  such  cases  it  has  been  seen  that  it  is  customary  to  create 
overlying  taxing  districts  to  meet  the  expense;2  and  in  the 
case  of  bridges,  in  particular,  while  the  towns  or  even  the  road 
districts  are  required  in  general  to  make  them,  it  is  customary 
to  compel  the  counties  to  assist  wherever  the  expense  is  excep- 
tionally heavy,  and  perhaps  to  take  upon  itself  the  whole  cost 
of  any  considerable  structure.3 


i  The  legislature  may  compel  a 
municipality  to  levy  a  tax  for  the 
construction  of  a  local  road:  Wil- 
cox v.  Deer  Lodge  Co.,  2  Mont. 
574.  It  may  provide  for  the  im- 
provement of  city  streets  and  the 
laying  of  assessments  therefor 
through  commissioners  of  state 
appointment,  instead  of  leaving 
the  choice  to  the  municipal  au- 
thorities: Matter  of  Woolsey,  95 
N.  Y.  135.  A  constitutional  pro- 
vision that  city  officers  shall  be 
elected  by  the  people  does  not  pre- 
clude the  legislature  from  cloth- 
ing officers  appointed  by  it  for  car- 
rying out  a  public  improvement 
with  authority  to  perform  acts 
which  have  an  especial  relation 
to  and  connection  with  such  im- 
provement; e.  g.,  a  street  improve- 
ment by  park  commissioners:  As- 
tor  v.  New  York,  62  N.  Y.  567.  The 
legislature  can  require  a  city  to 
pay  for  the  construction  of  a  tun- 
nel or  sub-way  under  the  city  to 
be  teased,  when  completed,  to  a 
street-railway  company.  Being  a 
public  work  for  a  public  use  the 
statute  is  not  an  unwarranted  ex- 
ercise of  the  power  of  taxation: 


Browne  v.  Turner,  174  Mass.  150, 
176  Mass.  8.  In  Louisiana,  under 
the  constitutional  provision  re- 
serving to  the  general  assembly 
plenary  power  to  deal  at  will  with 
the  corporation  of  the  city  of  New 
Orleans,  the  authorization  of  a 
street  improvement  in  that  city 
is  within  the  legislative  discre- 
tion, and  a  vote  of  the  property 
taxpayers  is  unnecessary:  Barber 
Asphalt  Paving  Co.  v.  Gogreve, 
41  La.  An.  251.  In  Illinois  a  mu- 
nicipality will  not  be  compelled 
to  raise  money  by  general  taxa- 
tion to  pay  for  lands  taken  for  a 
street  where  it  elected  to  pay  for 
them  by  special  assessments:  Peo- 
ple v.  Hyde  Park,  117  111.  462. 

2  Ante,  p.  240. 

s  See  Will  County  Supervisors 
v.  People,  110  111.  511.  Also  Spring- 
field v.  Power,'  25  111.  187;  Logan 
County  v.  Lincoln,  81  111.  156; 
and  Halsey  v.  People,  84  111.  89, 
for(the  general  power  of  the  legis- 
lature to  apportion  county  rev- 
enues between  a  city  within  the 
county  and  the  other  municipali- 
ties. 
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Schools.  "Wherever  a  system  of  public  instruction  is  estab- 
lished by  law,  to  be  administered  by  local  boards,  who  levy 
taxes,  build  school-houses,  and  employ  teachers  for  the  purpose, 
it  can'hardly  be  questioned  that  the  state,  in  establishing,  the 
system,  reserves  to  itself  the  means  of  giving  it  complete  effect 
and  full  efficiency  in  every  township  and  district  of  the  state, 
even  though  a  majority  of  the  people  of  such  township  or  dis- 
trict, deficient  in  proper  appreciation  of  its  advantages,  should 
refuse  to  take  upon  themselves  the  expense  necessary  to  give 
them  a  participation  in  its  benefits.  Possibly  judicial  proceed- 
ings might  be  available  in  some  such  cases,  where  a  state  law 
for  the  levy  of  local  taxes  for  educational  purposes  had  been 
disobeyed;  but  the  legislature  would  be  at  liberty  to  choose  its 
own  method  for  compelling  the  performance  of  the  local  duty.1 
And  here  again  the  state  has  the  same  power  to  apportion  the 
moneys  raised  for  the  general  purpose  that  it  has  to  apportion 
moneys  raised  for  police  purposes  or  for  roads.2 


i  In  Revell  v;  Annapolis,  81  Md. 
1,  an  act  directing  city  authorities 
to  issue  bonds  to  raise  money  for 
a  public  school  building  in  the 
city  was  sustained  against  the  ob- 
jection that  the  levy  of  taxes  to 
pay  the  bonds  would  constitute  a 
taking  of  property  without  due 
process  of  law.  In  Board  of  Edu- 
cation v.  Kingfisher,  5  Okl.  82,  it 
was  held  that  a  statute  which  pro- 
vided that  a  levy  made  by  the  city 
board  of  education  should  be  ap- 
proved by  the  city  council  was 
mandatory,  and  gave  the  council 
no  discretion  to  reduce  the  tax. 
In  State  v.  New  Orleans,  42  La. 
An.  92,  the  legislative  require- 
ment that  the  city  council  of  New 
Orleans  should  appropriate  a  cer- 
tain sum  to  meet  the  expenses  of 
the  public  schools  was  held  void 
under  a  constitutional  provision 
that'  "the  legislature  shall  pro- 
vide that  every  parish  may  levy 
a  tax  for  the  public  school  there- 
in," which  negatived  the  power  to 


compel  a  city  representing  a  par- 
ish to  levy  such  a  tax,  or  to  make 
an  appropriation  in  lieu  thereof. 
It  is  noticeable  that  in  those  states 
in  which  a  general  system  of  pub- 
lic instruction  has  longest  pre- 
vailed, the  municipalities  have 
not  been  disposed  to  find  fault 
because  they  were  required  to 
maintain  schools;  but  the  com- 
plaint, when  there  has  been  any, 
has  come  from  single  individuals, 
who  have  complained  that  the 
local  powers  of  taxation  were  ex- 
ercised with  unreasonable  liber- 
ality for  this  purpose.  The  cases 
of  Cushing  v.  Newburyport,  10 
Met.  508;  Stuart  v.  Kalamazoo,  30 
Mich.  69,  and  Horton  v.  School 
Commissioners,'  43  Ala.  598,  may 
be  referred  to.  The  contest  has 
been  made  on  other  grounds  in 
other  states.  See  Kinney  v.  Zim- 
pleman,  36  Tex.  554;  Commission- 
ers of  Schools  v.  Allegany  County, 
20  Md.  439. 
2  A  law  for  the  distribution  of 
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Public  health.  The  subject  of  the  public  health  is  .another 
in  respect  to  which  the  legislature  may  exercise  for  the  general 
good  the  power  of  local  taxation.  The  state  may  have  its  state 
board  of  health,  but  it  will  provide  for  local  boards  of  health 
also,  and  as  their  duties  concern  the  community  at  large,  their 
members  are  to  be  regarded  as  state  rather  than  local  officials.1 
They  are  usually  given  large  powers  of  police  to  prevent  the 
spread  of  contagious  and  infectious  diseases,  with  incidental 
authority. to  levy  taxes  or  collect  fees  in  the  nature  of  taxes  to 
enable  them  to  make  the  exercise  of  power  effectual.2  How 
far  they  shall  be  subordinated  in  their  functions  to  the  munici- 
pal authorities,  the  legislature  has  full  liberty  to  determine. 
But  the  state  may  more  directly,  without  the  intervention  of 
such  boards,  levy  taxes  or  special  assessments,  either  in  a  mu- 
nicipal subdivision  of  the  state,  or  in  a  special  district  created 
for  the  purpose,  when  the  public  health  appears  to  require  it; 
and  this  power  is  frequently  exercised  for  the  construction  of 
drains  and  levees,  as  is  shown  in  the  preceding  chapter.3 

Contract  obligations.    Those  cases  in  which  the  state  inter- 
feres to  compel  a  political  corporation  or  body,  which  exists 

school  taxes  may  be  changed  after  authorizing  the  board  of  health 
the  tax  is  levied,  and  the  last  law  to  require  money  to  be  raised  by 
will  control:  School  District  v.  a  tax  for  local  purposes  without 
Webber,  75  Mo.  558.  A  city  which  the  consent  of  any  of  the  local 
has  collected  privilege  taxes  is  officers  or  boards  of  the  city,  as 
subject  to  the  control  of  the  state  the  preservation  of  the  public 
as  to  their  disposition,  and  the  health  is  not  a  local  purpose, 
state  may  transfer  them  from  the  2  People  v.  Macomb  Supervisors, 
general  fund  to  the  school  fund:  3  Mich.  475;  Taylor  v.  Board  of 
State  Board  of  Education  v.  Aber-  Health,  31  Pa.  St.  73. 
deen,  56  Miss.  518.  On  the  general  3  See  Hagar  v.  Reclamation  Dis- 
subject  of  state  control  of  local  trict,  111  IT.  S.  701.  The  power 
revenues,  see  Mount  Pleasant  v.  of  the  legislature  to  assess  upon 
Beckwith,  100  U.  S.  514;  Meri-  certain  towns  and  cities  the  ex- 
wether  v.  Garrett,  102  TJ.  S.  472;  pense  of  constructing  a  ♦sewerage 
Logan  County  v.  Lincoln,  81  111.  system  is  not  affected  by  their 
156.  want  of  ownership  in  the  prop- 
1  Davock  v.  Moore,  105  Mich.  erty  of  the  sewers  and  works,  and 
120;  Taylor  v.  Board  of  Health,  their  right  to  use  the  same  only 
31  Pa.  St.  73.  The  former  case  'under  the  rules  prescribed  by 
holds  that  a  statute  creating  a  statute:  Kingman,  Petitioner,  153 
board  of  health  for  the  city  of  Mass.  566. 
Detroit  is  not  unconstitutional  as 
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and  exercises  authority  by  its  permission,  to  meet  its  contract 
obligations  and  pay  its  just  debts,  may  be  defended  on  two 
grounds:  First,  that  it  is  the  right  and  the  duty  of  the  state  to 
see  that  the. powers  it  confers  are  not  abused,  to  the  injury  of 
those  who  have  relied  upon  them.  Second,  that  when  a  polit- 
ical corporation  has  contracted  a  debt  or  incurred  an  obligation, 
it  has  already  taken  the  initiatory  step  in  taxation,  and  has,  in 
effect,  given  its  consent  that  the  subsequent  steps,  so  far  as  they 
may  be  essential  to  the  discharge  of  such  debt  or  obligation, 
may  be  taken..  No  matter,  therefore,  what  the  purpose  of  any 
lawful  municipal  contract,  the  taxation  to  perform  it  must  be 
regarded  as  taxation  by  consent  of  the  people  who  made  it: 
And  while  the  general  law  usually  makes  provision  for  such 
cases,  by  means  of  suits  at  law  and  perhaps  executions,  cir- 
cumstances sometimes  render  it  entirely  proper  that  more 
speedy  remedies  be  provided,  and  of  these  the  most  speedy  and 
effectual  might  possibly  be  a  special  tax  upon  the  delinquent 
municipality,  ordered  by  the  state,  and  perhaps  levied  through 
state  agencies.1  Nor  would  the  power  of  the  state  in  this  regard 


i  A  charter  provision  directing 
the  general  council  of  a  city  to 
levy  by  ordinance  an  annual  tax 
to  pay  the  principal  and  interest 
of  certain  bonds,  and  providing 
that  if  in  any  year  the  council 
should  fail  to  pass  such  an  or- 
dinance, or  if  the  ordinance  passed 
should  be  invalid  or  inoperative, 
the  rate  of  taxation  should  be 
a  certain  percentage,  sustained: 
Louisville  v.  Murphy,  86  Ky.  53. 
For  a  case  of  the  levy  of  a  tax  by 
the  state  upon  the  municipality  to 
provide  for  municipal  obligations, 
see  Dunnovan  v.  Green,  57  111.  63. 
Also  Decker  v.  Hughes,  68  111.  33. 
"Where  a  statute  compels  payment 
by  a  municipality  without  its  con- 
sent or  that  of  its  taxpayers,  the 
purposes  for  which  taxation  may 
be  authorized  are  much  more  re- 
stricted than  where'  such  consent 
is  first  obtained:  Lund  v.  Chip- 
pewa County,  93  Wis.  640;  Wiscon- 


sin Keeley  Inst.  Co.  v.  Milwaukee 
County,  95  Wis.  153.  It  is  no  de- 
fense to  a  tax  to  provide  for  a  city 
debt  that  when  the  debt  was  con- 
tracted the  property  taxed  was 
not  included  in  the  city:  New 
Orleans  v.  Burthe's  Estate,*  26  La. 
An.  497.  A  statute  validating  city 
indebtedness  where  the  ground 
of  invalidity  was  that  it  exceeded 
the  amount  authorized  by  the 
charter,  was  held  not  to  conflict 
with  constitutional  provisions  that 
cities  might  be  vested  with  au- 
thority to  assess  and  collect  taxes 
for  all  corporate  purposes,  and 
that  the  legislature  should  have 
no  power  to  impose  taxes  upon 
cities  for  municipal  purposes,  but 
might,  by  general  laws,  vest  in 
the  corporate  authorities  thereof 
power  to  assess  and  collect  taxes 
for  such  purposes:  Baker  v.  Seat- 
tle, 2  Wash.  576.  By  statute  the 
moneys  collected  in  certain  towns 
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be  confined  to  obligations  of  a  strictly  legal  nature;  for  the 
difference  between  a  legal  and  moral  obligation  is  frequently 
no  more  than  this :  that  the  one  has  a  remedy  provided  for  its 
enforcement,  and  the  other  has  not.  No  question,  for  example, 
can  fairly  be  raised  of  the  right  of  the  state,  after  it  has  formed 
two  municipal  governments  where  one  existed  before,  and  ap- 
portioned the  debts  and  property  of  the  old  organization  be- 
tween the  two  new  ones,  to  require  and  compel  the  payment 
of  any  balance  found  equita%ly  due.1  Another  case  is  where  . 
the  state  requires  one  of  its  corporations  to  reimburse  to  the 
officers  expenses  they  haveincurred  in  an  honest  though  mis- 
taken effort  to  perform  their  official  duty,2  or  the  money  lost 
or  stolen  from  them  without  their  own  fault.8 

Mobs  and  riots.  Another  similar  case  is  where  a  municipal 
corporation  is  compelled,  by  means  of  taxation,  to  make  com- 
pensation for  losses  sustained  within  its  limits  at  the  hands  of 
mobs  and  rioters.     It  has  been  thought  from  very  early  times 


as  county  taxes  were  required  to 
be  appropriated  to  the  payment 
of  the  railroad-aid  bonds  of  such 
towns.  Held,  that  the  moneys  be- 
longed to  the  towns  for  this  pur- 
pose, and  they  might  sue  the 
county  to  recover  them:  Bridges 
v.  Sullivan  Supervisors,  92  N.  Y. 
570.  Where  a  tax  is  laid  for  the, 
benefit  of  a  locality,  and  there  is 
no  complaint  by  or  on  behalf  of 
the  municipality  or  its  authorities 
that  it  is  not  consulted,  the  per- 
sons taxed  cannot  object:  Young- 
blood  v.  Sexton,  32  Mich.  406. 

A  People  v.  Alameda,  26  Cal.  641; 
People  v.  Power,  25  111.  187;  Lay- 
ton  v.  New  Orleans,  12  La.  An. 
515;  Harrison  v.  Bridgeton,  16 
Mass.  16.  See  Vose  v.  Frankfort, 
64  Me.  229.  The  reduction  of  the 
limits  of  a  municipal  corporation, 
after  a  tax  is  levied,  will  not  de- 
feat the  tax  in  the  part  cut  off, 
where  a  general  statute  provides 
that  it  shall  not  affect  .rights  ac- 


crued: Sherman  v.  Benford,  10 
R.  I.  559. 

2  See  the  extreme  case  of  Guil- 
ford v.  Chenango  Supervisors,  13 
N.  Y.  143,  18  Barb.  615,  questioned 
in  People  v.  Toppan,  29  Wis.  664, 
687.  In  Sinton  v.  Ashbury,  41  Cal. 
525,  530,  Crockett,  J.,  asserts  in 
strong  terms  the  power  of  the 
legislature  to  compel  a  municipal 
corporation  "  to  pay  a  demand, 
when  properly  established,  which 
in  good  conscience  it  ought  to  pay, 
even  though  there  be  no  legal  lia- 
bility to  pay  it:"  And  see  New 
Orleans  v.  Clark,  95  U.  S.  644. 

s  Board  of  Education  v.  Me- 
Landsborough,  36  Ohio  St.  227. 
This  would  seem  to  follow  the  doc- 
trine laid  down  in  the  cases  cited 
in  the  last  note.  It  would  not  be 
admissible  under  the  constitution 
of  Michigan:  People  v.  Onondaga 
Supervisors,  16  Mich.  254;  Bristol 
v.  Johnson,  34  Mich.  123, 
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that  that  political  division  of  the  county  which  failed  to  exert 
its  authority  for  the  effectual  suppression  of  disorder,  by  means 
whereof  innocent  parties  suffered  from  lawlessness  and  violence 
within  its  boundaries,  might  justly  be  required  to  make  good 
the  losses,  and  that  its  diligence  in  maintaining  the  empire  of 
the  laws  would  be  quickened  by  the  requirement.1  Such  legis- 
lation is,  in  effect,  only  a  part  of  the  state  police  system,  under 
which  the  municipal  divisions  are  severally  looked  to  for  the 
preservation  of  the  public  peace  within  their  respective  limits.2 
And  speaking  generally,  it  may  be  affirmed  that  in  any  case  in 
.which  compulsory  taxation  is  found  necessary,  in  order  to 
compel  a  municipal  corporation  or  political  division  of  the  state 
to  perform  properly  and  justly  any  of  its  duties  as  an  agency 
in  state  government,  or  to  fulfill  any  obligation  legally  or  equi- 
tably resting  upon  it  in  consequence  of  any  corporate  action, 
the  state  has  ample  power  to  direct  and  levy  such  compulsory 
taxation,  and  the  people  to  be  taxed  have  no  absolute  right  to 
a  voice  in  determining  whether  it  shall  be  levied,  except  as 
they  may  be  heard  through  their  representatives  in  the  legis- 
lature of  the  state.3 


i  Darlington  v.  New  York,  31 
N.  Y.  164.  This  case  was  decided 
under  a  law  passed  before  the  mis- 
chief was  done;  but  no  reason  is 
perceived  why  the  equity  of  such 
a  claim  might  not  be  recognized 
by  legislation  adopted  afterwards. 
It  is  "within  the  police  power  of 
the  state  to  make  a  city  or  coun- 
ty liable  for  property  destroyed 
within  it  by  a  mob,  without  refer- 
ence to  its  ability  or  exercise  of 
diligence  to  prevent  the  destruc- 
tion: Chicago  v.  Manhattan  Ce- 
ment Co.,  178  111.  372.  Under  the 
provision  of  the  Ohio  constitution 
that  the  commissioners  of  coun- 
ties, the  trustees  of  townships,  and 
other  similar  boards  shall  have 
such  power  of  local  taxation,  for 
police  purposes,  as  may  be  pre- 
scribed by  law;  under  the  general 
police  power;  and  under  the  gen- 
eral taxing  power,  the  legislature 


has  power  to  enact  "for  the  sup-  , 
pression  of  such  violence"  a  stat- 
ute inflicting  upon  the  county  in 
which  a  person  is  injured  or  killed 
by  a  mob,  a  penalty  to  be  paid 
to  such  person  or  his  next  of  kin, 
and  to  authorize  and  require  a 
tax-levy  therefor:  Board  of  Com'rs 
v.  Church,  62  Ohio  St.  318. 

2  See  In  re  Pennsylvania  Hall, 
5  Pa.  St.  204;  People  v.  Chicago, 
51  111.  17;  Wider  v.  Bast  St.  Louis, 
55  111.  133,  137;  Favia  v.  New  Or- 
leans, 20  La.  An.  410. 

s  Chicago  v.  Manhattan  Cement 
Co.,  178  111.  372.  It  is  competent, 
by  special  statute,  to  compel  one 
county  to  levy  a  tax  in  order  to 
refund  to  another  county  the  fair 
proportion  of  the  expenses  which 
have  been  incurred  by  the  latter 
in  trials  concerning  the  distribu- 
tion of  the  proceeds  of  sales  of 
property  lying  in  both:  Lycoming 
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Doubtful  cases.  "Where  a  county  is  divided,  and  property 
and  debts  are  to  be  apportioned,  political  considerations  are 
involved,  and  the  legislature  must  directly  or  indirectly  pass 
upon  them.1  But  when  demands  are  asserted  against  municipal 
corporations,  growing  out  of  contracts,  or  upon  such  grounds 
as  might  give  rights  of  action  against  individuals,  it  is  at  least 
questionable  whether  the  legislature  may  pass  upon  the  facts, 
adjudge  the  corporation  liable,  and  proceed  to  enforce  payment 
by  taxation.  Such  action,  as  against  a  natural  person,  would 
be  clearly  judicial,  and  therefore  beyond  the  legislative  com- 
petency ;  and  it  could  only  be  sustained  in  the  case  of  munici- 
pal corporations  on  the  doctrine  that  their  powers  and  rights 
are  wholly  at  the  legislative  disposal ;  a  doctrine  dangerous  in 
government,  and,  as  we  think,  unsound  in  constitutional  law. 
The  opinion  has  sometimes  been  expressed  that  these  corpora- 
tions were  entitled  to  the  constitutional  benefits  of  an  ordinary 
trial.2  But  this  is  denied  in  other  cases,  and  perhaps  a  hearing 
before  some  court  or  board  of  audit  might  be  all  the  corpora- 
,tion  could  demand.8  But  such  a  hearing,  if  local  municipal 
government  is  a  matter  of  substance,  they  must  be  entitled  to. 
It  is  not  believed  that  the  liability  of  the  corporation  must  be 
made  to  turn  on  legal  questions  purely.  On  the  contrary,  it  is 
more  consistent  with  the  dignity  and  honor  of  government 
that  all  demands  against  the  public  shall  be  settled  on  broad 
,  grounds  of  equity,  instead  of  being  tested  by  technical  rules; 
and  auditing  boards  are  generally,  with  the  utmost  propriety, 
empowered  to  govern  their  action  by  equitable  considerations. 
This  only  is  maintained :  that  the  legislature  is  not  a  proper 

v.  Union,  15  Pa.  St.  166.   If  a  city  33  Vt.  283;    State  v.  Tappan,  29 

exercises  to  the  utmost  its  power  Wis.   664. 

of  taxation,  and  the  amount  raised         s  Layton  v.  New  Orleans,  12  La, 

is  not  more  than  enough  to  pay  An.  515;  In  re  Pennsylvania  Hall 

necessary    current    expenses,,    no  5  Pa.  St.  204;    Borough  of  Dun 

part  of  this  can  be  applied  on  city  mor's  Appeal,  52  Pa.  St.  374.  Com 

bonds:  Tucker  v.  Raleigh,  75  N.  C.  pare  Commonwealth  v.  Pittsburgh 

267.  34    Pa.    St.    496.     In    Vasser    v. 

i  See  ante,  p.  251.  George,  47  Miss.  713,  720,  Simrall, 

2  See   Gage  v.   Graham,   57   111.  J.,  claims  very  broad  authority  for 

144;    Sanborn  v.  Rice  County,   9  the  legislature  in  adjusting  claims 

Minn.    273;    People   v.   Haws,    37  against  Imunicipalities. 
Barb.  440;  Plimpton  v.  Somerset, 
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auditing  board  as  between  the  municipalities  and  third  persons, 
though  it  may  undoubtedly  prescribe  the  rule  of  liability  for 
all  cases. 

Nature  of  municipal  corporations.  Before  considering 
some  other  cases  it  may  be  well  to  refer  briefly  to  the  general 
nature  of  municipal  corporations.  Primarily  these  are  public 
and  their  powers  governmental.  >  They  are  created  for  con- 
venience, expediency,  and  economy  in  government,  and,  in  their 
public  capacity,  are  and  must  be  at  all  times  subject  to  the  con- 
trol of  the  state  which  has  imparted  to  them  life,  and  may  at 
any  time  deprive  them  of  it.1  But  they  have  or  may  have  an- 
other side,  in  respect  to  which  the  control  is  in  reason,  at  least, 
not  so  extensive.  They  may  be  endowed  with  peculiar  powers 
and  capacities  for  the  benefit  and  convenience  of  their  own 
citizens,  and  in  the  exercise  of  which  they  seem  not  to  differ  in 
any  substantial  degree  from  the  private  corporations  which  the 
state  charters.  They  have  thus  their  public  or  political  char- 
acter, in  Which  they  exercise  a  part  of  the  sovereign  power  of 
the  state  for  governmental  purposes,  and  they  have  their  pri- 
vate character,  in  which,  for  the  benefit  or  convenience  of  their 
own  citizens,  they  exercise  powers  not  of  a  governmental  nat- 
ure, and  in  which  the  state  at  large  has  only  an  incidental  con- 
cern,2 as  it  may  have  with  the  action  of  private  corporations. 
It  may  not  be  possible  to  draw  the  exact  line  between  the  two, 
but  provisions  for  local  conveniences  for  the  citizens,  like  water, 
light,  public  grounds  for  recreation,  and  the  like,  are  manifestly 
matters  which  are  not  provided  for  by  municipal  corporations 
in  their  political  or  governmental  capacity,-  but  in  that  quasi 
private  capacity  in  which  they  act  for  the  benefit  of  their  cor- 
porators exclusively.3    In  their  public^  political  capacity,  they 

i  Meriwether  v.  Garrett,  102  U.  Gal.  361;   San  Francisco  Gas  Co. 

S.  472.  v.  San  Francisco,  9  Cal.  453;  Jones 

2  Crane   v.    Siloam   Springs,    67  v.  West  Haven,  34  Conn.  1,  12; 

Ark.  30.  Hewison  v.  New  Haven,  37  Conn. 

s  This  two-fold   nature   of   mu-  475,  483;  Revell  v.  Annapolis,  81 

nicipal  corporations  has  often  been  Md.  1;   People  v.  Corey,  9  Mich, 

commented  upon  and  been  made  165;  People  v.  Hurlb'ut,  24  Mich, 

the  ground  of  important  decisions.  44;    People    v.    Detroit    Common 

See  Touchard  v.  Touchard,  5  Cal.  Council,  28  Mich.  228,  238;   Cook 

306;  Holland  v.  San  Francisco,  7  Farm  Co.  v.  Detroit,  124  Mich.  426; 
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have  no  discretion  but  to  act  as  the  state  which  has  created 
them  shall,  within  constitutional  limits,  command,  and  the  good 
government  of  the  state  requires  that  the  power  should  at  all 
times  be  ample  to. compel  obedience,  and  that  it  should  be 
capable  of  being  promptly  and  efficiently  exercised.  In  the 
capacity  in  which  they  act  for  the  benefit  of  their  corporators 
merely,  there  would  seem  to  be  no  sufficient  reason  for  a  power 
in  the  state  to  make  them  move  and  act  at  its  will,  any  more 
than  in  the  case  of  any  private  corporation.  With  ample  au- 
thority in  the  state  to  mould,  measure,  and  limit  their  powers 
at  discretion,  and  to  prevent  any  abuse  thereof,  their  action 
within  the  prescribed  limits,  in  matters  of  importance  to  them- 
selves only,  it  would  naturally  be  supposed,  should  be  left  to 
the  judgment  of  their  citizens  and  of  their  chosen  officers. 

And  this  has  been  the  view  on  which  the  several  state  legis- 
latures have  in  general  acted.  The  largest  liberty  of  action 
has  been  permitted  to  municipal  bodies  in  matters  of  local  con- 
cern, and  very  seldom  has  the  disposition  been  evinced  to  inter- 
fere any  further  than  was  deemed  necessary  to  prevent  an 
oppressive  exercise  of  local  powers,  and  to  confine  them  to 
proper  local  purposes.  And  in  those  cases  in  which  municipal 
corporations  have  been  allowed  to  vote  taxes  for  purposes  not 
strictly  local,  but  on  the  grounds  of  special  local  benefit,  the 
legislation  has  seldom  gone  beyond  giving  permission  to  vote 
them  if  the  electors  of  the  locality  should  choose  to  do  so. 
Whenever  the  legislation  has  gone  further  than  this,  the  courts 
have  generally  held  that  the  legislative  power  of  control  has 
been  exceeded.  In  a  leading  case  in  Vermont,  the  legislature 
provided  for  the  appointment,  by  a  county  commissioner,  of  a 
town  agent,  who  should  be  empowered  to  purchase  liquors  on 
the  credit  of  the  town,  and  sell  the  same  for  such  purposes  as 
were  admissible  under  what  was  known  as  the  prohibitory 
liquor  law,  accounting  to  the  town  for  the  proceeds.  The  act 
was  held  invalid ;  the  court  declaring  that  "  courts  that  have 

Bailey  v.  New  York,  3  Hill  531;  land,    12    Ohio   St.    375;    Western 

Lloyd  v.  New  York,  5  N.  Y.  369,  Savings  Fund  Soc.  v.  Philadelphia, 

375;  Storrs  v.  Utica,  17  N.  Y.  104;  31  Pa.  St.  175;  Atkins  v.  Randolph, 

People  v.  Batchellor,  53  N.  Y.  128;  31  Vt.  226;  Hasbrouck  v.  Milwau- 

Milhau   v.    Sharp,   15    Barb.    193;  kee,  13  Wis.  37. 
Western   Reserve   Coll.   v.   Cleve- 
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gone  farthest  in  sustaining  laws  of  state  legislatures,  against 
the  restrictive  provisions  of  state  constitutions,  repudiate  en- 
tirely the  idea  that  a  person,  whether  natural  or  artificial,  can 
be  compelled  by  legislative  enactment  to  become  a  party  to,  or 
to  be  subjected  to  liability  upon,  a  contract." 1  A  like  doctrine 
has  been  strongly  asserted  in  Massachusetts,  where  in  a  case  in 
which  the  legislature  had  taken  steps  looking  to  the  establish- 
ment of  a  pecuniary  demand  against  a  municipal  corporation, 
without  its  consent,  the  court  declared  —  having  the  municipal 
corporation  in  view  as  the  party  to  be  charged  —  that  "  it  is 
not  in  the  power  of  the  legislature  to  create  a  debt  from  one 
person  to  another,  without  the  consent,  express  or  implied,  of 
the  person  to  be  charged,"  and  that  if  the  attempt  were  made, 
"  it  would  not  be  within  the  power  of  any  judicial  court  to  en- 
force such  an  act." 2  A  similar  ruling  was  made  in  Maine  in 
a  similar  case.3  In  Wisconsin,  the  power  of  the  legislature  to 
force  taxation  upon  the  people  for  objects  not  within  the  cus- 
tomary grant  of  local  powers  for  governmental  purposes  has 
been  pointedly  denied  in  cases  in  which  the  objects  contem- 
plated were  presumptively  of  great  local  importance  and  value ; 
one  case,  being  that  of  an  improvement  of  the  city  harbor,4 

i  Atkins  v.  Randolph,  31  Vt.  226,  s  Brunswick     v.     Litchfield,     2 

236,  per  Barrett,  J.     In  this  case  Greenl.    28,    32;    Bowdoinham    v. 

Chief    Justice    Black    is    Quoted,  Richmond,  6  Greenl.  112. 

who,    in   that   opinion   of   his   in  *  Hasbrouck    v. '  Milwaukee,    13 

Sharpless  v.  Philadelphia,   21  Pa.  Wis.  37.     In  this  case,  Dixon,  Ch. 

St.  147,  165,  which  asserts  legisla-  J.,  speaking  of  the  power  of  the 

tive  supremacy  in  matters  of  tax-  legislature  to  make  a  contract  for 

ation  in  very  strong,  if  not  extrav-  a    municipal    corporation    against 

agant,   language,   nevertheless   in-  its  will,  says:     "It  is  certainly  un- 

terposes  this  caution:    "I  do  not  necessary  at  this  day  to  enter  into 

say,  however,  that  a  contract  he-  an  argument  or  to  cite  authorities 

tween  two  individuals,  or  two  cor-  to   show   that,    under   a   constitu- 

porations,  can  be  made  by  the  leg-  tional  government  like  ours,   the 

islature.    That  would  not  be  legis-  legislature   has   no    such   power." 

lation.     Besides,  it  would  be  im-  This   decision   is   defended   in   an' 

possible,  in  the  nature  of  things;  able  opinion  by  the  same  learned 

for  the  essence  of  a  contract  is  the  judge,    in    Mills  ,  v.    Charlton,    29 

agreement  of  the  parties."  Wis.    400.      See,    also,    Knapp    v. 

2  Hampshire     v.     Franklin,     16  Grant,  27  Wis.  147;   State  v.  Tap- 
Mass.   76,   84,   per  ParTcer,  Ch.   J.  pan,  29  Wis.  664. 
And  see  Richland  v.  Lawrence,  12 
111.  1,  8. 
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and  another  that  of  a  state  normal  school,  to  be  located  in  the 
city,  whose  money,  collected  for  local  school  purposes,  the  state 
directed  should  be  appropriated  to  its  erection.1  In  Iowa  it  is 
held  that  the  legislature  has  not  power  to  vest  the  levying  of 
a  tax  for  purposes  purely  local  in  a  body  not  directly  respon- 
sible to  the  voters  of  the  city.3  In  Michigan,  the  authority  of 
the  state  to  appoint  agents  who,  without  the  consent  of  a  city, 
might  issue  obligations  binding  upon  it  for  the  purchase  and 
embellishment  of  a  public  park  for  its  citizens,  was  denied  on 
like  grounds;3  and  in  very  recent  cases  the  power  of  the  legis- 


i  State  v.  Haben,  22  "Wis.  660, 
per  Dixon,  Ch.  J.  "Was  it  com- 
petent," it  was  inquired  in  this 
case,  "for  the  legislature,  without 
the  assent  of  the  city  or  its  in- 
habitants, thus. to  divert  the  funds 
raised  and  in  the  hands  of  the 
treasurer  for  the  purpose  of  erect- 
ing a  suitable  high  school  build- 
ing, and  to  declare  that  they 
should  be  appropriated,  not  for 
that  purpose,  but  for  the  purpose 
of  purchasing  a  site  for  a  state 
normal  school  in  the  city?  We 
are  clearly  of  the  opinion  that  it 
was  not.  It  is  well  settled  as  to 
all  matters  pertaining  to  vested 
rights  of  property,  whether  real 
or  personal,  and  to  the  obligation 
of  contracts,  that  municipal  cor- 
porations are  as  much  within  the 
protection  of  the  federal  constitu- 
tion as  private  individuals  are. 
The  legislature  cannot  divest  a 
municipal  corporation  of  its  prop- 
erty without  the  consent  of  its  in- 
habitants, nor  impair  the  obliga- 
tion of  a  contract  entered  into 
with  or  in  behalf  of  such  corpora- 
tion." 

2  State  v.  Des  Moines,  103  Iowa 
76. 

s  People  v.  Detroit  Common 
Council,  28  Mich.  228.  And  see 
People  v.  Hurlbut,  24  Mich.  44. 
In  this  last  case,  in  answer  to  an 


objection  that  there  was  no  ex- 
press saving  of  municipal  rights 
in  the  state  constitution,  the  fol- 
lowing remarks  are  made  (p. 
107) :  "Some  things  are  too  plain 
to  be  written.  If  this  charter  of 
state  government  which  we  call  a 
constitution  were  all  there  was  of 
constitutional  command;  if  the 
usages,  the  customs,  the  maxims, 
that  have  sprung  from  the  habits 
of  life,  modes  of  thought,  methods 
of  trying  facts  by  the  neighbor- 
hood, and  mutual  responsibility  in 
neighborhood  interests,  the  pre- 
cepts which  have  come  from  the 
revolutions  which  overturned  tyr- 
annies, the  sentiments  of  manly 
independence  and  self-control 
which  impelled  our  ancestors  to 
summon  the  local  community  to 
redress  local  evils,  instead  of  re- 
lying upon  king  or  legislature  at 
a  distance  to  do  so;  if  a  recogni- 
tion of  all  these  were  to  be 
stricken  from  the  body  of  our 
constitutional  law,  a  lifeless  skele- 
ton might  remain,  but  the  living 
spirit,  that  which  gives  it  force 
and  attraction,  which  makes  it 
valuable  and  draws  to  it  the  af- 
fections of  the  people,  that  which 
distinguishes  it  from  the  number- 
less constitutions,  so  called,  which 
in  Europe  have  been  set  up  and 
thrown  down  within  the  last  hun- 
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lature  to  compel  taxation  in  a  city  for  purely  local  purposes, 
such  as  the  furnishing  of  light  and  water  to  the  citizens,  has 
been  negatived.1  In  Kansas,  where  county  officers  had  issued 
to  a  creditor  of  the  county  the  county  bonds,  bearing  a  rate  of 
interest  higher  than  was  permitted  by  the  law  under  which  the 
debt  was  contracted,  it  was  decided  that  the  legislature  had  no 
power  to  validate  the  bonds;  this  being  in  effect  the  making 
of  a  new  contract  to  which  the  county  had  not  assented.2  In 
Illinois,  similar  decisions  have  been  based  upon  a  narrower 
ground.  The  constitution  of  the  state  provides  that  "  the  cor- 
porate authorities  of  counties,  townships,  school  districts,  cities, 
towns,  and  villages  may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes;"  and  this,  it  is  held,  by 
implication  precludes  the  levy  of  local  taxes,  or  the  contracting 
of  local  debts,  by  agencies  created  by  the  legislature,  and  not 
being  the  corporate  authorities  of  the  locality  to  be  taxed,  or 
to  be  bound  by  the  debts.3    While,  as  has  been  said,  the  ground 


dred  years,  many  of  -which, .  in 
their  expression,  have  seemed 
equally  fair  and  to  possess  equal 
promise  with  ours,  and  have  only 
been  wanting  in  the  support  and 
vitality  which  these  alone  can 
give;  this  living  and  breathing 
spirit,  which  supplies  the  interpre- 
tation of  the  words  of  the  written 
charter,  would  be  utterly  lost  and 
gone." 

i  Blades  v.  Detroit  Water  Com'rs, 
122  Mich.  366;  Cook  Farm  Co.  v. 
Detroit,  124  Mich.  426.  As  a  corol- 
lary to  the  proposition  stated  in 
the  text,  it  is  held  that  the  legis- 
lature has  no  power,  to  confer  on  a 
previously  appointed  water  board 
authority  which  it  did  not  previ- 
ously have  to  impose  burdens  of 
construction  for  water  purposes: 
Cook  Farm  Co.  v.  Detroit,  124 
Mich.  426. 

2  Shawnee  County  v.  Carter,  2 
Kan.  115. 

s  People  v.  Chicago,  51  111.  17; 
People  v.  Salomon,  51  111.  37;  Har- 


ward  v.  Drainage  Co.,  51  111.  130; 
Lovingston  v.  Wider,  53  111.  302; 
People  v.  Canty,  55  111.  33;  Wider 
v.  Bast  St.  Louis,  55  111.  133; 
Sleight  v.  People,  74  111.  47;  Hinze 
v.  People,  92  111.  406;  Cornell  v. 
People,  107  111.  372.  Under  the 
constitution  of  1870  the  legislature 
cannot  impose  a  burden  by  local 
taxation  for  levees  upon  any  lo- 
cality without  the  consent  of  the 
citizens  affected,  and  a  law  is  in- 
valid which  provides  that  upon 
petition  the  county  court  shall  de- 
termine the  liability  of  a  levee  to 
be  paid  for  by  the  proceeds  of  as- 
sessment of  the  property  bene- 
fited. The  fact  that  a  land-owner 
may  contest  the  matter  in  court 
is  immaterial,  since  it  is  the  de- 
cision of  the  court  and  not  the 
land-owner's  dhoice  that  controls: 
Updike  v.  Wright,  81  111.  49.  By 
corporate  authorities  in  ■  the  con- 
stitution is  meant  "those  munici- 
pal officers  who  are  either  directly 
chosen  by  the  people  to  be  taxed 
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chosen  in  those  cases  is  narrow,  the  decisions  are  nevertheless 
of  very  general  application,  for  the  terms  in  which  authority 
over  the  municipal  corporations  is  conferred  by  other  constitu- 
tions, though  not  the  same,  will  generally  be  found  open  to 
similar  implications.  Similar  decisions  have  been  made  in 
Tennessee  and  in  other  states.1 


or  appointed  in  some  other  mode^ 
to  which  they  have  given  their 
assent:"  People  v.  McAdams,  82 
111.  356;  Cornell  v.  People,  107  111.  , 
372;  Wetherell  v.  Divine,  116  111. 
631;  Snell  v.  Chicago,  133  111.  413. 
Trustees  of  a  school  district  not 
organized  under  the  general  laws 
are  not  such  officers:  People  v. 
McAdams,  82  111.  356.  Where  the 
people  of  a  town  lying  within  the 
corporate  limits  of  a  city  adopt 
the  township  organization  they 
constitute  the  county  board  "cor- 
porate authorities"  for  the  town: 
People  v.  Knopf,  171  111.  191.  Sev- 
eral towns  may  for  a  common  pur- 
pose be  united  into  a 'single  dis- 
trict and  commissioners  of  the  dis- 
trict may  be  invested  with  taxing 
powers  for  district  purposes.  To 
this  extent  they  are  corporate  au- 
thorities: People  v.  Salomon,  51 
111.  37;  Park  Com'rs  v.  Telegraph 
Co.,  103  111.  33.  And  see  ante,  pp. 
237-248,  1137,  1138.  A  statute  pro- 
viding that  in  certain  towns 
moneys  to  be  raised  for  town  ex- 
penses shall  be  ascertained  by  the 
county  board  does  not  empower 
one  municipality  to  levy  taxes  for 
corporate  purposes  upon  another 
municipality  without  the  consent 
of  the  latter,  where  the  people  of 
the  county,  including  the  towns, 
have  by  a  majority  vote  adopted 
township  organization  and  thereby 
consented  to  be  taxed  in  the  man- 
ner provided  by  law:  People  v. 
Knopf,  171  111.  191.  The  constitu- 
tional provision  quoted  above  is 


not  violated  by  a  statute  creating 
a  local  improvement  board  to  de- 
termine preliminary  questions, 
and  not  vested  with  power  to  make 
the  improvement  or  levy  the  tax 
to  pay  therefor:  Givins  v.  Chicago, 
188  111.  348.  A  ministerial  officer 
may  be  empowered  by  law  to  im- 
pose a  tax  of  a  limited  amount  for 
current  municipal  expenses  when 
the  proper  authorities:  Davis  v. 
Brace,  82  111.  542.* 

iPope  v.  Phifer,  3  Heisk.  682, 
in  which  an  able  opinion  was  de- 
livered by  Freeman,  J.,  involving 
the  validity  of  an  act  of  the  leg- 
islature appointing  a  state  board 
for  the  levy  of  county  taxes  in  a 
few  counties  named.  The  court 
held  the  act  invalid,  as  being  in- 
consistent with  the  right  of  local 
taxation  which  by  implication 
was  considered  retained  and  in- 
tended to  be  perpetuated  by  the 
constitution.  And  after  comment- 
ing upon  the  maxim  that  taxation 
and  representation  go  together, 
the  court  query  concerning  the 
board  in  question:  "Can  it  be  be- 
lieved for  a  moment  that  the 
power  was  ever  intended  to  be 
delegated  by  the  people  to  the  leg- 
islature to  authorize  such  a  body, 
so  appointed  and  constituted,  to 
perform  the  functions  assigned  to 
them  in  this  act?  "We  think  no 
reasonable  man  can  come  to  such 
a  conclusion."  In  California  it  is 
held  that  the  legislature  cannot, 
under  the  constitution,  exercise 
directly  the  power  of  assessment 
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In  one  or  two  states  an  inclination  has  been  manifested  to 
accept,  in  its  broadest  signification,  the  language  in  which  an 


for  a  local  improvement  in  an  in- 
corporated city,  regardless  of  the 
will  of  the  local  community:  Peo- 
ple v.  Lynch,  51  Cal.  15;  Schu- 
macker  v.  Toberman,  56  Cal.  508. 
And  in  that. state  the  legislature 
cannot  impose  a  tax  upon  the 
property  or  the  inhabitants  of  a 
school  district,  nor  can  it  pre- 
scribe a  procedure  through  which 
such  tax  would  inevitably  be  lev- 
ied, without  leaving  any  discre- 
tion in  regard  to  it  to  the  local 
authorities:  McCabe  v.  Carpenter, 
102  Cal.  469.  See,  also,  People  v. 
Hastings,  29  Cal.  449;  San  Fran- 
cisco v.  Liverpool,  etc.  Ins.  Co., 
74  Cal.  113;  State  v.  Leffingwell, 
54  Mo.  458.  In  Kentucky  the  con- 
stitution provides  that  the  general 
assembly  shall  not  impose  taxes 
for  the  purpose  of  any  municipal 
corporation;  and  this  is  not  vio- 
lated by  a  statute  providing  for  a 
local  tax  on  corporate  franchises, 
since  it  is  left  to  the  local  authori- 
ties, to  levy  such  tax  as  they  may 
deem  necessary:  South  Covington 
&  C.  St.  R.  Co.  v.  Bellevue  (Ky.), 
49  S.  W.  Rep.  23;  Paducah  St.  R. 
Co.  v.  McCracken  County  (Ky.), 
49  S.  W.  Rep.  178.  The  Colorado 
constitution  prohibits  the  legisla- 
ture from  imposing  taxes  for  any 
other  than  state  purposes:  In  re 
House  Bill  No.  270,  9  Colo.  635. 
The  provision  of  the  Nebraska 
constitution  that  the  legislature 
shall  not  impose  taxes  upon  mu- 
nicipal corporations,  or  the  inhabi- 
tants or  property  thereof,  for  cor- 
porate purposes,  is  infringed  by  a 
statute  requiring  insurance  com- 
panies to  pay  a  certain  amount  of 
their  gross  receipts  for  the  sup- 
port of  the  Are  departments  of 
cities:     State  v.  Wheeler,  33  Neb. 


563.  "A  constitutional  provision 
against  the  imposition  of  munici- 
pal taxation  except  by  general 
laws  vesting  the  municipal  author- 
ities with  the  taxing  power,  is  not 
violated  by  a  statute  providing  for 
the  improvement  of  county  roads, 
and  apportioning  the  cost  to  the 
county  and  the  several  towns,  cit- 
ies, and  road  districts  comprising 
it:  Senor  v.  Board  of  Com'rs,  13 
Wash.  48.  A  constitutional  pro- 
vision vesting  the  taxing  power  in 
the  general  assembly  for  state  pur- 
poses, and  in  municipal  corpora- 
tions, under  the  authority  of  the 
general  assembly,  for  municipal 
purposes,  and  prohibiting  the  gen- 
eral assembly  from  imposing  taxes 
on  municipal  corporations,  or  on 
the  property  or  inhabitants  thereof 
for  municipal  purposes,  is  contra- 
vened by  a  statute  imposing  a  uni- 
form license  tax  on  merchants, 
etc.,  to  be  fixed  by  a  board  of  com- 
missioners, and  requiring  two- 
thirds  of  such  tax  to  be  paid  into 
the  city  treasury,  and  one-third 
into  the  state  treasury  as  a  condi- 
tion to  the  issuing  of  a  license  to 
do  business:  State  v.  Ashbrook, 
154  Mo.  375.  Under  the  constitu- 
tion of  Louisiana  the  taxing  power 
of  the  state,  that  of  the  parish, 
and  that  of  a  municipal  corpora- 
tion are  to  be  kept  separate:  State 
v.  Police^Tury,  47  La.  An.  1244.  It 
has  been  held  in  Washington  that 
the  legislature  can  require  a  mu- 
nicipality to  guaranty  the  payment 
of  the  amount  paid  for  a  delin- 
quent tax-certificate  in  case  it  is 
found  to  be  void,  and  .to  pay  inter- 
est upon  the  amount  of  such  guar- 
anty: State  v.  Whittlesey,  17 
Wash.  447.' 
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unrestricted  authority  in  the  legislature  over  the  whole  subject 
of  taxation  is  usually  spoken  of  when  there  is  no  occasion  for 
pointing  out  the  limitations.  It  has  already  been  shown  by  the 
citation  of  a  large  number  of  cases  that  no  such  unrestricted 
power  exists,  and  it  may  safely  be  asserted  that  it  ought  not 
to  exist.  It  is  not  difficult  to  give  the  most  reckless  robbery 
for  private  purposes  the  forms  of  constitutional  action,  and  it 
is  as  easy  to  call  it  a  tax  as  it  was  in  former'  periods  to  call 
those  exactions  which  were,  enforced  by  prisons  and  physical 
suffering  and  the  quartering  of  a  ruthless  soldiery  upon  the 
people  by  the  gentle  name  of  benevolences.  Taxation  is  a 
fearful  power,  but,  like  other  legislative  powers  in  representa- 
tive government,  it  has  its  checks  and  balances.  It  is  certainly 
limited  as  to  purposes,  and,  as  has  been  generally  believed,  by 
local  rights  immemorially  existing  and  universally  recognized. 
A.  recent  case  in  Alabama  is  of  importance  as  bearing,  upon 
this  question  just  mentioned.  An  act  of  the  legislature  of  that 
state  constituted  a  board,  consisting  of  the  president  of  the 
court  of  county  commissioners  of  revenue  of  Mobile  county, 
the  mayor  of  Mobile,  the  president  of  the  bank  of  Mobile,  the 
president  of  the  Mobile  chamber  of  commerce,  and  one  citizen 
of  the  county  of  Mobile  to  be  appointed  by  the  governor,  who, 
and  their  successors,  were  to  be  commissioners  for  the  purpose 
of  improving  the  river,  harbor,  and  bay  of  Mobile.  The  county 
commissioners  of  revenue  were  directed  to  issue  to  said  board 
bonds  to  the  amount  of  one  million  dollars,  binding  upon  the 
county,  to  be  made  payable  as  they  should  determine^ and  "to 
levy  such  tax  as  may  be  deemed  proper  to  pay  such  bonds." 
The  constitution  provided  that  "  No  power  to  levy  taxes  shall 
be  delegated  to  individuals  or  private  corporations;"  but  the 
act  was  nevertheless  sustained  in  an  opinion  that  does  little 
more  than  to  allude  ,to  the  very  important  question  arising 
under  the  state  constitution,  and  avoids  the  discussion  of  gen- 
eral principles.,1 

i  President  and  Commissioners,  under  the  act  to  the  harbor  in> 

etc.  v.  State,  45  Ala.  399.    The  case  provement  board.     In  answer  to 

in  which  the  question  arose  was  a  the  objection  that  tiere  was  a  case 

proceeding  in  mandamus  against  of  delegation  of  the  power  to  tax, 

the  county  commissioners  of  reve-  which  by  the  constitution  was  for- 

nue  to  compel  them  to  issue  bonds  bidden,  Bafford,  J.,  delivering  the 
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A  case  which  was  more  considered  was  decided  a  few  years 
since  in  New  York.  An  act  of  the  legislature  had  named 
commissioners,  authorized  them  to  lay  out  and  construct  roads 
in  two  townships  named,  at  a  cost  per  mile  not  exceeding 
twenty  thousand  dollars,  exclusive  of  bridges.  The  sum  neces- 
sary to  be  raised  to  meet  the  expense  was  to  be  obtained  by  a 
sale  of  town  bonds,  to  be  issued  by  the  town  officers  on  the 
requisition  of  the  commissioners,  and  by  the  latter  sold.  The 
roads,  it  will  be  seen,  were  local  roads,  to  be  constructed  by 
state  agents  at  the  cost  of  the  towns;  neither  the  people  of  the 
town  nor  the  local  officers  being  consulted  or  allowed  any 
authority  whatever  in  the  premises,  or  even  the  privilege  of 
being  heard.  The  work  was  exceptionally  if  not  extravagantly 
expensive,  and  it  is  difficult  to  conceive  of  any  justifiable  ground 
for  forcing  upon  an  unwilling  people  an  expense  of  this  de- 
scription, when  no  corresponding  burdens  were  imposed  on 
other  localities.  The  court  of  appeals,  however,  felt  constrained 
to  uphold  this  legislation,  basing  the  decision  upon  the  ground 
of  a  general  power  in  the  legislature  over  the  subject  of  taxa-1 
tion,  which  in  this  particular  was  not  restricted  by  any  express 
provision  of  the  state  constitution.1 

Conceding  this  to  be  sound  doctrine,  it  must  nevertheless  be 
called  hard  doctrine.  Such  legislation  stands  wholly  apart  and 
distinct  from  all  the  ordinary  provisions  for  the  construction 
and  support  of  highways.  The  customary  regulations  are 
made  on  some  rule  of  apportionment,  and  this  case  had  no  rule 
but  the  special  legislative  determination.2     And  it  may  well 

opinion  of  the  court,  says:   "even  This  case  was  followed  in  Jensen 

if  it  be  a  delegation  of  the  taxing  v.  Supervisors,  47  Wis.  298.     The 

power  to   individuals   or   private  act  there  under  consideration  was 

corporations,  that  portion  of  the  for  the  laying  out  of  a  state  road, 

act  •  only  need  be   vitiated."     We  and  was  in  no  manner  exceptional, 

should  understand  from  this  that  2  In  Goodrich  v.  Turnpike  Co., 

the  court  did  not  regard  the  con-  26    Ind.    119,    an    act    "to    allow 

ferring  upon  this  board  the  power  county  commissioners  to  organize 

of  making  the  improvement,  and  turnpike   companies,"  which  per- 

of  demanding  and  making  use  of  mitted  the  cost  of  constructing  the 

bonds  binding  upon  the   county,  turnpike  to  be  assessed  upon  the 

for  the  purpose,  as  being  equiva-  real  estate  within  three-fourths  of 

lent  to  a  delegation  of  the  power  a  mile  of  the  proposed  road,  was 

to  tax.  sustained.     This   was    an    excep- 

•  1  People  v.  Flagg,  46  N.  Y.  401.  tional  method,  but  not  unknown 
83 
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have  been  regarded  by  the  people  concerned  as  specially  objec- 
tionable, because  depriving  them  of  one  of  the  privileges  in- 
tended to  be  secured  to  them  by  the  state  constitution.  That 
instrument  had  provided  that  local  officers  should  be  chosen  by 
the  voters  of  the  locality,1  and  it  doubtless  intended  that  they 
should  be  left  to  exercise  the  usual  local  powers.  While  this 
appointment  of  commissioners  for  roads  in  the  two  towns 
avoided  a  violation  of  the  words  of  the  constitution,  the  viola- 
tion of  its  spirit,  unless  the  ^oads  were  in  importance  some- 
thing more  than  ordinary  town  highways,  would  seem  to  be 
undoubted.  It  is  a  well  known  principle,  however,  that  a  leg- 
islative violation  of  the  spirit  of  the  constitution  does  not  ordi- 
narily permit  of  judicial  correction. 

A  case  in  Pennsylvania  in  which  the  legislature  provided 
for  the  construction  of  an  exceptionally  expensive  road  at  the 
cost  of  the  people  living  on  and  near  the  same,  without  their 
consent,  and  not,  as  the  court  found,  for  the  local  but  for  the 
general  benefit,  must  be  regarded  as  opposed  to  the  one  in  New 
York.  The  court  held  that,  on  the  general  principles  govern- 
ing taxation,  the  legislature  had  no  such  power.2  And  this  de- 
,  cision  finds,  as  we  think,  strong  support  in  a  recent  decision  of 
the  court  of  appeals  of  Kentucky,  a  court  whose  decisions  in 
matters  of  taxation  are  always  able  and  strong.  The  case  there 
was  one  of  a  city  assessment.  It  was  denied  that  the  legisla- 
ture possessed  the  power  to  require  a  certain  portion  of  one 
street  in  a  city  to  be  improved  in  a  manner  exceptionally  ex- 
pensive, at  the  cost  of  abutting  owners  and  without  their  con- 
sent, when  by  the  law  as  to  all  the  other  streets  the  owners  of 
the  larger  proportion  of  the  frontage  must  petition  for  such  an 
improvement  before  it  could  be  ordered.3  The  case  was  one 
of  an  invidious  assessment,  as  were  those  in  Pennsylvania  and 
New  York.  "A  law;"  it  is  said  by  the  court,  "  imposing  taxa- 
tion on  the  general  public,  the  evident  intent  and  legitimate 
results  of  which  are  to  equalize  the  burden  so  far  as  practi- 

to  the  law,  and  it  was  neither  op-  69  Pa.  St.  352.    See  Craig  v.  Phil- 

pressive  nor  was  the  whole  matter  adelphia,  89  Pa.  St.  265;  Philadel- 

taken   out   of   the   hands   of  the  phia  v.  Rule,  93  Pa.  St.  15;  Seely 

local  authorities.  v.  Pittsburgh,  82  Pa.  St.  360. 

i  Const,  of  N.  Y.,  art.  X,  §  2.  »  Howell  v.  Bristol,  8  Bush  493, 

z  Matter  of  Washington  Avenue,  per  Lindsay,  J. 
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cable,  will  not  be  held  as  violative  of  the  fundamental  law 
merely  because  that  desirable  end  may  not  be  attained.  But 
when,  as  in  this  case,  the  most  probable,  if  not  the  necessary, 
consequence  of  the  law  is  to  produce  the  most  oppressive  in- 
equality, and  to  compel  a  small  minority  of  taxpayers  to  pro- 
vide, at  their  sole  expense,  an  improvement  of  general  utility 
and  public  interest,  the  construction  of  which  costs  more  than 
double  as  much  as  the  character  of  such  improvements  in  gen- 
eral use,  and  from  which,  when  constructed,  the  general  pub- 
lic derives  almost  as  much  advantage  as-  themselves,  it  assumes 
the  character  of  an  attempted  exercise  of  arbitrary  power  over 
the  property  of  this  minority ;  it  becomes,  in  a  constitutional 
sense,  a  taking  and  appropriation  of  their  private  property  to 
the  public  use  without  compensation,  and  it  cannot  be  sus- 
tained so  long  as  the  safeguards  placed  around  the  citizen  by 
our  fundamental  law  are  respected  and  upheld.  No  sueh  power 
over  the  property  of  the  citizen  can  be  constitutionally  exer- 
cised by  any  department  of  our  state  government;  and  when- 
ever it  is  attempted,  it  is  the  imperative  duty  of  the  judiciary 
to  interpose  in  behalf  of  those  whose  constitutional  rights 
are  being  thereby  prejudicially  affected."  "Whatever  may  be 
thought  of  the  relative  soundness  of  these  decisions  in  matters 
of  law,  those  which  deny  the  power  to  levy  such  invidious 
burdens  are  most  likely  to  conduce  to  equality  and  fairness  in 
matters  of  local  taxation  and  to  just  purposes  and  purity  in 
legislation.  It  is  difficult  to  conceive  of  a  more  corrupting 
power  than  that  of  voting  taxes  by  those  who  are  not  to  feel 
them,  especially  when  the  expenditure  may  be  confided  to 
those  who  have  no  interest  personally  or  as  corporators,  and 
who  will  presumably  be  concerned  only  to  the  extent  that 
they  can  make  a  personal  profit  of  the  taxes  which  others  are 
to  pay. 

In  another  recent  case  in  New  York,  it  is  decided  that  the 
legislature  may  require  a  village  to  levy  a  special  tax  to  be 
expended  in  the  construction  of  a  state  educational  institution 
at  that  locality.1 '  This  decision  is  based  upon  the  sovereign 
power  of  the  state  to  tax  and  apportion  the  public  burdens,  a 
power  which,  unless  it  is  subject  to  implied  limitations,  would 

i  Gordon  v.  Cornes,  47  N.  Y.  608. 
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enable  the  legislature  of  a  state  to  require  its  capital  town  to 
construct  the  state  house,  another  town  to  construct  the  state 
prison,  and  so  on,  to  the  entire  relief  of  the  state  at  large.  It 
has  been  seen  that  a  decision  in  Wisconsin  is  opposed  to  the 
one  just  cited,  and  that  derives  strong  support  in  more  recent 
cases  in  Illinois 2  and  Michigan.2 

The  New  York  cases  which  have  been  mentioned  find  abun- 
dant justification  in  an  earlier  case  in  the  same  state,  and 
could  not  well  have  been  decided  otherwise  without  rejecting 
that  as  an  authority.  '  The  facts  in  that  case  were  the  follow- 
ing: 

Certain  citizens  of  Utica,  in  order  to  secure  the  connection 
of  the  Chenango  canal  with  the  Erie  at  their  place,  entered 
into  a  bond  conditioned  to  pay  the  state  some  $38,000,  the 
estimated  increased  expense  in  bringing  the  canal  to  that 
point,  instead  of  to  another  which  had  been  proposed.  Having 
thereby  secured  the  location,  the  legislature  then  interfered 
for  their  relief,  and  required  the  amount  of  the  obligation  to 
be  assessed  as  a  tax  upon  the  real  estate  of  the  city  of  Utica. 
Was  this  a  constitutional  tax  ?  The  supreme  court  of  the  state 
held  that  it  was.  "  The  general  purpose  of  raising  the  money 
by  tax  was  to  construct  a  canal,  a  public  highway,  which  the 
legislature  believed  would  be  a  benefit  to  the  city  of  Utica  as 
such,  and,  independently  of  the  bond,  the  case  is  the  ordinary 
one  of  local  taxation  to  make  or  improve  a  highway." 3 

-  i  Livingston  County  v.  Weider,  palities  of  commutation  moneys, 
64  111.  427,  is  specially  referred,  to.  or  moneys  paid  to  secure  substl- 
This  case  is  commented  on  and  tutes,  where  the  effect  was  to  re- 
explained  in  Burr  v.  Carbondale,  lieve  the  municipality  from  a 
76  111.  455,  in  which  it  was  held  draft.  The  purpose  of  the  pay- 
competent  to  permit  a  locality  to  ment,  so  far  as  it  went  to"  aid  the 
vote  special  aid  to  a  state  build-  government  by  money  or  men,  was 
ing.  See,  also,  Hensley  v.  People,  public;  and  yet  as  such  payments 
84,  111.  544;  Livingston  Co.  v.  Dar-  ,  are  made  by  parties  for  their  own 
lington,  101  U.  S.  407.  advantage,  a  law  levying  taxa- 
2  Callam  v.  Saginaw,  50  Mich.  7.  tion  to  refund  them  is  judicially 
a  Thomas  v.  Leland,  24  Wend.  declared  to  resemble  "an  imperial 
65,  67,  per  Cowen,  J.  Under  the  rescript,"  rather  than  constitu- 
principles  of  this  decision  it  tional  taxation.  Thompson,  J.,  in 
might,  perhaps,  be  held  that  the  Tyson  v.  School  Directors,  51  Pa. 
legislature  had  the  power  to  re-  St.  9,  22.  In  Perkins  v.  Milford,  59 
quire  the  refunding  by  the  munici-  Me.  315,  318,  Appleton,  Ch.  J.,  in 


CH.  XXI.]       LOCAL   TAXATION LEGISLATIVE   COMPULSION.  1317 

How  far  the  principle  of  this  case  can  be  carried  beyond  the 
exact  state  of  facts  upon  which  it  was  decided  is  a  question  of 
the  higest  interest.  Would  it,  for  instance,  have  been  within 
the  power  of  the  legislature  to  compel  the  city  of  New  York 
to  bear  the  whole  cost  of  the  Erie  canal  ?  or  to  construct  at  its 
own  cost  the  Erie  railroad  ?  Or  might  the  whole  cost  of  the 
Hoosac  tunnel  be  thrown  upon  Boston  ?  Or  might  Chicago 
or  St.  Louis  be  compelled  to  construct  a  system  of  railways 
through  the  state,  on  the  ground  that  in  the  opinion  of  the 
legislature  the  railways  would  specially  benefit  the  city  which 
was  made  a  terminus  ?  If  a  power  to  require  such  expendi- 
tures can  rest  in  the  hands  of  any  legislature,  restrained  only  , 
by  a  sense  of  the  responsibility  of  its  members  to  their  con- 
stituents, there  is  always  a  possibility  that  the  members  may 
at  some  time  discover  that  a.  majority  of  the  constituencies 
would  be  pleased  to  see  the  power  exercised.1 

Another  recent  case  in  New  York  seemed  to  interpose  a 
check  to  the  unlimited  power  of  the  legislature  over  the  taxa- 
tion of  municipal  corporations.  The  point  of  the  decision  was, 
that  towns  could  not  be  compelled  to  give  aid  to  railroad  cor- 
porations by  subscribing  to  their  stock.     The  decision  was  an 

denying  the  authority  to  authorize  much  or  little  as  they  please.  Tax- 
the  refunding  of  commutation  ation  is  for  public  purposes,  and 
moneys  by  towns,  says:  "The  for  those  the  right  of  the  govern- 
money  was  voluntarily  paid,  and  ment  to  impose  taxes  is  unlimited, 
without  expectation  of  repayment.  Taxation  is  imposed  by  the  state 
It  was  a  gift — so  understood,  so  to  meet  its  exigencies.  But  taxes  to 
intended  by  all  the  parties  sub-  meet  the  plaintiff's  claims  would 
scribing.  It  was  no  advance  or  be  taxes  for  a  private  purpose,  for 
loan  to  the  town  with  the  expecta-  a  gift  to  an  individual." 
tion  of  repayment.  Whether,  the  i  In  Freeland  v.  Hastings,  10  Al- 
gift  was  to  the  soldiers  enlisting,  len  570,  580,  Bigelow,  Ch.  J.,  speak- 
or  to  the  town,  makes  no  differ-  ing  of  the  right  of  the  state  to  ap- 
ence.  The  naked  question  recurs,  portion  among  the  municipalities 
Can  the  town  raise  money  to  give  the  expense  of  highways,  etc., 
to  individuals?  This  is  not  a  gift  says:  "Perfect  equality  in  the  al- 
to any  public  purpose.  It  is  a  lotment  of  public  burdens  is  un- 
gift  as  a  recompense  for  past  gen-  attainable.  If  they  are  distrib- 
erosity.  If  a  town  can  give  to  A.  uted  on  just  principles,  appli- 
it  can  give  to  B.  If  it  can  give  cable  alike  to  all  on  whom  they  are 
little  it  can  give  much.  If  it  can  imposed;  if  no  undue  discrimina- 
give,  then  every  man  holds  his  tion  is  made  among  those  on 
estate  subject  to  the  will  of  the  whom  a  charge  or  duty  is  laid;  if 
majority,  who  can  give  away  as  no  tax  is  assessed  which  is  dis- 
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able  one,  and  made  by  the  court  of  last  resort.1  But  this  de- 
cision, so  far  as  in  the  nature  of  things  it  would  be  possible, 
was  shortly  afterwards  qualified,  and,  as  it  would  seem,  over- 
ruled by  the  assistant  court,  called  the  commission  of  appeals. 
The  case  decided  by  this  court  asserts  a  power  in  the  legisla- 
ture broader  and  more  absolute  than  has  ever  been  applied  in 
this  country,  by  any  court  of  corresponding  jurisdiction  and 
dignity,  whose  decisions  have  fallen  under  our  notice.  The 
point  of  the  decision  was,  that  where  the  legislature  had  once 
empowered  a  commissioner^  appointed  for  a  town,  but  not  by 
it  or  by  any  town  officer  or  authority,  to  subscribe  for  the 
town  to  the  stock  of  a  railroad  corporation,  on  the  condition 
precedent  of  obtaining  the  assent  of  a  majority  of  the  resident 
taxpayers,  the  legislature-  had  full  power  afterwards  to  remove 
the  condition  and  empower  the  commissioner  to  bind  the  town 
by  a  subscription  without  it.  "  As  it  is  obvious,"  say  the  court, 
"that  all, the  prdperty  of  a  town,  as  an  artificial  being, is  pub- 
lic property,  and  must  usually  have  proceeded  from  the  exer- 
cise of  the  power  of  taxation,  and  as  the  private  rights  of 
individuals  residing  in  the  town  can  only  be  affected  through 
the  exercise  of  the  power  of  taxation,  it  follows  that  the  sub- 
stantial power  of  the  legislature,  through  the  power  of  taxa- 
tion,, is  broad  enough  to  sustain  the  requirement  to  a  town  to 
aid  in  the  construction  of  a  railroad,  in  the  construction  of 
which,  in  the  judgment  of  the  legislature,  it  has  a  public  inter- 
est. And  if  it  may  do  this  directly  by  the  imposition  of  a  tax, 
and  the  direct  and  immediate  employment  of  the  money  raised, 
it  is  not  perceived  how  the  issuing  of  bonds,  with  the  only  con- 
tingency of  taxation  to  follow,  can  be  beyond  the  legislative 
power,  nor  how  the  more  remote  possibility  of  becoming 
chargeable  by  reason  of  holding  stock  can  alter  the  case."2 

proportionate,  or  'without  the  as-  i  People  v.  Batchellor,  53  N.  Y. 
sent  of  the  people  or  their  repre-  128,  opinion  by  Grover,  J. 
sentatives,'     substantial     equality  =  Johnson,     Com.,     in     Duanes- 
will  be  attained,  and  no  legal  or  burgh  v.  Jenkins,  57  N.  T.  177> 
constitutional   right   or   privilege  187.    The  decision  in  the  case  re- 
will  be  violated  or  evaded."  This  versed   the   decision   in   supreme 
seems  to  us  an  admirable  state-  court    made    by    Judges    James, 
ment  of  the  principles  governing  Bockes,  Rosecrans  and  Potter. 
the  imposition  by  the  state  of  bur- 
dens upon  the  municipalities. 
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As  the  commissioner  who  made  the  subscription  was  not  a 
town  officer,  nor  a  town  agent  with  the  town's  consent,  it  is 
manifest  that  he  was  able  to  accomplish  what  was  said  by  the 
eminent  Pennsylvania  judge  whose  views  have  been  quoted, 
to  be  "  impossible  in  the  nature  of  things  " —  a  contract  with- 
out the  consent  of  the  parties.1 

It  must,  we  should  suppose,  be  conceded  that  the  doctrine 
that  the  legislature  may  do  anything  to  which  it  gives  the  form 
of  taxation,  and  which  is  not  expressly  forbidden  by  the  con- 
stitution, is  necessarily  corrupting  in  practice.  It  constitutes  a 
standing  invitation  to  corrupt  classes  of  the  state  to  flock  to 
the  state  capital  with  schemes  for  enriching  themselves  at  the 
expense  of  localities;  and  it  would  be  remarkable  if  they  were 
not  often  successful.  Perhaps,  if  the  state  were  owner  of  im- 
portant public  works,  a  more  tempting  attraction  might 
thereby  be  presented,  and  the  municipalities  be  left  unmolested. 
But  even  this  might  prove  otherwise,  for  the  evils  of  vicious 
legislation  are  likely  to  increase  and  multiply  in  every  direc- 
tion when  once  it  is  admitted  that  the}7  are  subject  to  no  legal 
restraints,  and  that  the  central  authority  may  legislate  on 
local  matters  which  concern  only  the  locality,  and  concerning 
which  the  members  acting  will  know  nothing  except  as  inter- 
ested parties  may  undertake  to  inform  or  misinform  them. 

All  the  property  of  a  municipal  corporation  may  be  assumed 
to  come  from  taxation.  If  any  ©f  it  comes  from  gift  or  grant, 
it  is  not  believed  that  the  nature  of  its  ownership  is  any  dif-  . 
ferent  on  that  account,  unless  the  gift  or  grant  was  charged 
with  a  trust.  It  is  public  property,  but  public  for  the  purposes 
of  the  municipality,  and  not  for  the  purposes  of  the  state.  If 
any  of  it  has  been  raised  for  special  purposes,  under  state  au- 
thority, the  state  may  compel  its  proper  application.  The  state 
must  have  a  power  of  direction,  also,  in  cases  where  municipal 
powers  are  so  modified  as  to  preclude  the  contemplated  pur- 
pose being  followed ;  but  it  is  believed  to  be  an  unsound  doc- 
trine that  the  legislature  of  the  state  may,  for  that  reason  or 
any  other,  apply  it  to  state  uses,  or  even  to  local  uses,  against 
the  consent  of  the  people  concerned.    Mr.  Justice  Story  early 

i  Black,  Ch.  J.,  in  Sharpless  v.      Ch.  J.,  in  Bowdoinham  v.  Rich- 
Philadelphia,  21  Pa.  St.  147,  165.      mond,  6  Greenl.  112,  114. 
See,  also,  what  is  said  by  Mellen, 
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expressed  the  view  that  the  legislature,  changing,  modifying, 
enlarging,  or  restraining  the  local  powers,  must  secure  the 
property  for  the  use  of  those  for  whom,  and  at  whose  expense, 
it  was  originally  purchased.1  There  can  be  little  doubt  that 
this  is  the  view  that  has  been  generally  acted  upon,  and  that 
any  other  is,  to  say  the  least,  less  safe,  either  to  the  general 
interests  of  the  state  or  the  municipalities.  It  is  very  true,  as 
has  often  been  said,  the  fact  tjjat  a  power  is  liable  to  abuse  is 
no  argument  against  its  existence ;  it  would  only  constitute  a 
reason  which  should  influence  the  people  to  expressly  withhold 
the  grant  of  power  when  framing  their  constitution.  But 
when  it  is  considered  that  the  states  in  general  have  not  been 
accustomed  to  exercise  such  a  power,  and  that  its  existence  is 
inconsistent  with  any  substantial  constitutional  protection  to 
local  self-government  —  that  feature  of  the  American  repre- 
sentative system  which  has  usually  been  looked  upon  as  the 
corner-stone  of  all  —  and  must  leave  the  municipalities  at  the 
mercy  of  legislative  majorities,  it  may  justly  be  questioned 
whether  the  recognition  of  the  power  is  not  an  innovation.  It 
is  not  to  be  forgotten  that  the  power  in  question  is  "  a  power 
to  destroy" — an  expression  which  loses  none  of  its  force 
when  applied  to  municipal  corporations, —  and  that  it  is  capa- 
ble of  being  exercised  in  legitimate  modes  to  the  destruction 
of  private  fortunes.  And  the  subject  seems  to  invite  the  re- 
mark, as  bearing  upon  the  question  whether  the  early  New 
York  decision,  which  has  been  referred  to,  was  not  a  depart- 
ure from  sound  principle,  that  if  the  legislature  of  the  state  may 
vote  the  local  taxes,  or  take  the  moneys  which  have  been  raised 

i  Terrett  v.  Taylor,  9  Cranch  43,  tion,  or  change  the  uses  of  Its  pri- 

52.     "It  may   also  he   admitted,"  vate    funds    acquired    under    the 

he  says,  in  Dartmouth  College  v.  public  faith.     Can  the  legislature 

Woodward,    4    Wheat.    518,    594,  •  confiscate  to  its  own  use  the  pri- 

"that  corporations  for  mere  public  vate  funds  which  a  municipal  cor- 

government,  such  as  towns,  cities  poration  holds  under  its  charter, 

and   counties,   may,    in   many   re-  without   any   default   of  the   cor- 

spects,    be   subject   to   legislative  porators?"    And,  again,  on  p.  698, 

control.    But  it  will  hardly  be  con-  he  says  of  the  state:    "It  cannot 

tended   that,   even   in   respect   to  recall  its  own  endowments  granted 

such  corporations,  the  legislative  to  any  hbspital,  or  college,  or  city, 

power  is  so  transcendent  that  it  or  town."  See,  also,  the  discussion 

may,  at  its  will,  take  away  the  in  Meriwether  v.  Garrett,  102  U.  S. 

private  property  of  the  corpora-  472. 
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by  taxation  for  local  purposes,  and  appropriate  them  to  other 
purposes  in  their  discretion,  on  any  assumption  that,  as  they 
have  now  become  public  funds,  they  must  be  at  the  state's  dis- 
posal, then  the  maxim  that  taxation  and  representation  go  to- 
gether would  seem  to  be  merely  a  glittering  generality,  prom- 
ising much,  but  assuring   nothing.1      For  any  reliance  upon 


i  On  this  general  subject,  refer- 
ence is  made  to  the  case  of  Sleight 
v.  People,  74  111.  47.  The  facts 
were,  that  a  railway  was  built 
through  four  townships — Oxford, 
Clover,  Weller  and  Galva — of 
Henry  county.  Two  of  these  town- 
ships— Weller  and  Galva — sub- 
scribed for  capital  stock  and  is- 
sued their  bonds  in  payment  of 
the  subscription.  The  charter  of 
the  railroad  company  provided 
that  "the  taxes  to  be  collected 
from  said  railroad  company  for 
county  and  township  purposes,  by 
the  sevetal  counties  and  'town- 
ships through  which  said  railroad 
runs,  shall  be  paid  to  and  set  apart 
by  the  county  treasurer  as  a  sink- 
ing fund  to  redeem  the  principal 
of  the  bonds  issued  by  any  town- 
ship or  townships  in  said  county." 
On  behalf  of  the  railroad  com- 
pany, the  claim  was  made  that  the 
entire  tax  collected  from  the  rail- 
road company,  for  county  and 
township  purposes,  in  the  several 
townships  through  which  said  rail- 
road runs,  should  be  paid  to  and 
set  apart  by  the  treasurer  of  the 
county  as  a  sinking  fund,  to  be  ap- 
plied pro  rata,  in  redeeming  the 
principal'  of  the  bonds  issued  by 
the  towns  of  Weller  and  Galva. 
Schofield,  J.,  considering  this  claim, 
Bays: 

"The  claim  here  made  is  for  the 
taxes  actually  levied  and  collected 
for  county  and  township  pur- 
poses, from  the  railway  company, 
in  the  towns  of  Oxford  and  Clover. 


If  this  amount  shall  be  taken, 
there  must  necessarily  be  a  de- 
ficiency to  that  extent  in  the 
county  and  township  revenues, 
which  will  have  to  be  supplied  by 
additional  taxation.  The  property 
liable  to  taxation  in  one  munici- 
pality will  thus  be  compelled  to 
bear  a  burden  of  taxation  imposed 
by  the  corporate  authority  of  a 
different  municipality,  and  this, 
too,  without  its  consent,"  and  in 
the  absence  of  any  presumptive 
corresponding  benefits.  The  prin- 
ciple upon  which  alone  this  can 
be  sustained  is,  that  tne  legisla- 
ture may,  in  its  pleasure,  impose 
debts  upon  counties  and  town- 
ships, and  require  their  payment 
without  regard  to  the  wishes  of 
the  inhabitants  and  taxpayers  of 
such  counties  and  townships;  for 
it  is  evident  that  the  practical  re- 
sult is  precisely  the  same,  whether 
it  is  said  the  taxes  levied  for 
county  and  township  purposes  on 
the  property  of  the  railway  com- 
pany in  the  towns  of  Oxford  and 
Clover  shall  be  set  apart  for  the 
payment  of  the  bonds  issued  by 
the  towns  of  Weller  and  Galva, 
or  that  the  county  and  these  town- 
ships shall  pay  a  sum  equal  to 
the  amount  out  of  their  revenues 
for  the  same  purpose;  In  either 
event,  it  is  taking  so  much  of  the 
revenues  of  the  county  and  of  the 
towns  of  Oxford  and  Clover  to 
pay  the  debts  of  the  towns  of 
Weller  and  Galva.  But  it  has 
been  repeatedly  held  Jby  this  court 
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responsibility  to  constituents,  as  a  check  upon  extravagant 
taxation  and  reckless  misappropriation,  becomes  useless,  and 
indeed  worse  than  useless,  because-  deceptive,  if  the  constitu- 
ency in  general,  instead  of  bearing  the  burden  of  evil  legisla- 
tion, may  actually,  in  some  cases,  have  the  general  burden  di- 
minished by  the  selection  of  particular  communities  for 
exceptional  and  invidious  taxation.  And  any  principle  in  rep- 
resentative government  may  well  be  considered  obsolete  when, 
as  applied,  it  only  removes  the  substantial  responsibility  and 
restraining  power  from  the  constituency  concerned  to  a  dis- 
tant central  authority. 


that  the  legislature  is  powerless 
to  impose  a  debt  upon  a  munici- 
pality against  its  consent;  and 
those  cases  must  be  deemed  con- 
clusive on  the  questions  involved 
here.  The  People  v.  The  Mayor, 
etc.,  51  111.  17;  People  v.  Salomon, 
51  111.  37;  People  v.  Chicago,  51 
111.  58;  Madison  County  v.  People, 
58  111.  456;  Hessler  v.  The  Drain- 
age Com'rs,  53  111.  105;  Lovings- 
ton  v.  Wilder,  53  111.  302;"  Mar- 
shall v.  Silliman,  61  111.  218; 
Cairo  &  St.  L.  R.  Co.  v.  Sparta, 


77  111.  505;  Updike  v.  Wright,  81 
111.  49;  Choisser  v.  People,  140 
111.  21.  See,  further,  Elmwood  v. 
Marcy,  92  TJ.  S.  289;  Allhands  v. 
People,  82  111.  234;  Board  of  Di- 
rectors v.  Houston,  71  111.  318.  A 
statute  making  a  municipality  li- 
able for  property  destroyed  within 
it  by  a  mob,  does  not  impose  upon 
it  indebtedness  for  "local  or  cor- 
porate purposes"  against  its  con- 
sent, contrary  to  the  Illinois  con- 
stitution: Chicago  v.  Manhattan 
Cement  Co.,  178  111.  372. 


CHAPTER  XXII. 

THE  REMEDIES  OP  THE  STATE  AGAINST  COLLECTORS  OF  TAXES. 

Remedies  in  general.  It  has  been  seen  that  the  law  some- 
times provides  very  summary  proceedings  for  the  enforcement 
of  the  duty  to  pay  ta-xes,  and  that  the  legislative  competency 
to  do  so  has  been  very  fully  sustained.  With  much  greater 
reason  may  the  law  provide  summary  remedies  against  those 
who,  having  accepted  official  positions  under  the  revenue  laws, 
neglect  or  refuse  to  perform  the  duties  which  pertain  to  thetri, 
or  endeavor  to  substitute  a  performance  of  their  own  for  some- 
thing of  a  different  nature  which  the  law  has  required.  This 
is  particularly  true  of  tax-collectors;  they  have  only  to  collect 
money  and  pay  it  over  to  the  proper  custodian,  and  it  is  sel- 
dom that  a  question  arises  which  can  justify  departure  from 
the  strict  terms  of  their  authority,  or  neglect  in  the  prompt 
payment  of  what  comes  to  their  hands.  And  whatever  hard- 
ships there  may  be  in  forcing  summary  payment  by  the  person 
who  is  simply  negligent  in  paying  his  dues,  there  can  be  none 
whatever  in  requiring  speedy  accounting  and  settlement  by 
one  who  has,  by  his  office,  become  custodian  of  the  public 
funds;  and  he  has  the  less  reason  to  complain,  since  whatever 
are  the  evils  which  may  be  anticipated  in  the  case  of  individual 
neglects,  they  are  likely  to  be  multiplied  many  fold,  if  one  who 
has  collected  from  numerous  persons  may  then  neglect  or  refuse 
to  pay  over  his  collections  until  it  shall  suit  his  convenience  to 
do  so. 

The  remedies  which  are  at  the  service  of  the  public  author- 
ities, and  one  or  more  of  which  are  usually  made  use  of,  are 

the  following: 

§ 

Suit  at  the  common  law.  The  state,  or  any  of  its  munici- 
palities, for  which  moneys  have  actually  been  collected,  may 
pursue  its  delinquent  collector  by  suit  at  the  common  law,  if 
under  the  circumstances  that  remedy  shall  be  deemed  adequate 
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and  suitable.1  Where  expedition  is  not  important  and  the  col- 
lector himself  is  'unquestionably  responsible,  this  may  be  all 
that  is  essential.  Such  a  suit  the  collector  can  defend  only  on 
such  grounds  as  would  constitute  a  defense  to  a  like  suit  as  be- 
tween other  parties  who  stand  in  the  relation  of  principal  and 
agent.  It  would  be  a  suit  for  money  received  by  the  collector 
for, the  use  of  the  public;  and  he  would  not  be  permitted' to 
rely  on  technical  objections  which  might  be  made  to  the  right 
of  the  public  to  the  money.2  If  he  receives  the  money  to  the 
use  of  the  public,  he  should  account  for  it;  and  it  is  immate- 
rial that  those  who  have  paid  it  might  successfully  have  resisted 
the  collection  from  them.  It  has  been  elsewhere  shown 3  that 
a  collector  de facto,  or  even  an  intruder,  will  not  be  permitted 
to  resist  the  demand  of  the  state  upon  him  for  taxes  collected, 
by  showing  that  he  collected  them  without  due  authority.  And 
it  has  been  held  that  although  a  bond  to  perform  the  duties  of 
an  office  would  be  void  if  there  were,  by  law,  no  such  office  in 
existence,  yet  an  irregular  appointment  of  a  person  to  an  office 
which  is  established  by  law  is  valid  as  a  contract  to  perform 


i  Helvey  t.  Huntington  County; 
6  Blackf.  317;  Spencer  v.  Perry, 
18  Mich.  394;  Adams  v.  Farns- 
worth,  15  Gray  423;  Wentworth  v. 
Gove,  45  N.  H.  160.  If  a  county 
treasurer  refuses  to  pay  over  mon- 
eys to  a  village  entitled  to  them, 
a  bill  will  not  lie  to  enjoin  a  mis- 
appropriation, hut  suit  should  be 
brought  at  law  either  against  him 
or  on  his  bond :  Hindman  v.  Aledo, 
6  111.  App.  436. 

=  Clifton  v.  "Wynne,  80  N.  C. 
145. 

^  Ante,  p.  439.  See  Ford  v. 
Clough,  8  Me.  334;  Johnson  v. 
Goodrich, '  15  Me.  29;  Orono  v. 
Wedgewood,  44  Me.  49;  Trescott 
v.  Moan,  50  Me.  347;  Seabrook  v. 
Goss  (N.  H.),  51  Atl.  Rep.  253; 
State  v.  Woodside,  8  Ired.  104; 
Lyndon  v.  Miller,  36  Vt.  329. 
Where  it  is  shown  that  defendant 
received  the  tax-books  and  acted 
as  collector,   it  is  not  necessary 


to  produce  his  commission:  State 
v.  Findley,  101  Mo.  217.  And  when 
defendant  was  a  de  facto  collector 
it  is  no  defense  that  the  tax-books 
were  not,  when  delivered  to  him, 
authenticated  by  the  county 
elerk's  official  seal,  or .  that  he 
failed  to  take  the  oath  of  office: 
Ibid.  "Where  the  collector  gives 
bond  and  qualifies  after  the  statu- 
tory time,  and  the  tax-duplicate  is 
given  to  him  after  he  qualifies, 
neither  he  nor  his  bondsmen  can 
deny,  in  an  action  on  the  bond  to 
recover  a  balance  collected  on  such 
duplicate  and  unaccounted  for, 
that  he  was  regularly  qualified: 
Commonwealth  v.  Stambaugh,  164 
Pa.  St.  437.  A  de  facto  collector  is 
liable  to  a  town  for  money  actually 
collected,  but  not  for  taxes  which 
persons  refused  to  pay  because  he 
was  not  lawfully  an  officer:  Lin- 
coln v.  Chapin,  132  Mass.  470. 
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the  duties  of  the  office,  and  entitles  the  public  to  demand  the 
fulfillment  of  the  engagement.1  The  principles  here  stated  are 
applicable  not  merely  to  the  case  of  a  defect  in  the  official  au- 
thority, but  to  the  case  also  in  which  defects,  either  technical 
or  substantial,  might  have  been  urged  to  the  tax  the  officer  has 
enforced.2  The  substantial  fact  is  that  he  has  received  money 
for  the  state,  and  having  done  so,  it  is  not  his  privilege  to  pause 
and  question  the  right  of  the  state  to  receive  it ;  but  he  should 
pay  it  over,  and  leave  those  from  whom  it  was  received  to  pre- 
sent a  claim  to  the  state  for  the  refunding,  if  they  deny  its 
right  to  retain  it.3  Even  an  unconstitutional  tax,  once  collected, 
the  officer  has  no  right  to  retain,  but  he  should  account  as  in 
other  cases.4  To  charge  the  collector  it  is  not  necessary  to 
show  a  conversion.  If  he  has  received  funds  and  refuses  to 
pay  them  over  on  proper  demand,  or  if  the  statute  regulates 
the  disposition  to  be  made  of  them,  and  he  fails  to  make  it,  he 
is  accountable.5    The  action  in  these  cases  is  for  the  money 


i  United  States  v.  Maurice,  2 
Brock.   98. 

2  Coons  v.  People,  76  111.  383; 
Lovingston  v.  Trustees,  99  111.  564; 
People  v.  Cooper,  10  111.  App. 
384;  Berrien  County  Treasurer  v. 
Bunbury,  45  Mich.  79;  Williams 
v.  Holden,  4  "Wend.  223;  Olean  v. 
King,  116  N.  Y.  355;  Moore  v.  Al- 
legheny City,  18  Pa.  St.  55;  Webb 
County  v.  Gonzales,  69  Tex.  455. 
See  Mast  v.  Nacogdoches  County, 
71  Tex.  380. 

s  Commonwealth  v.  Philadel- 
phia, 27  Pa.  St.  497. 

*  In  Waters  v.  State,  1  Gill  302, 
and  Smyth  v.  Titcomb,  31  Me.  272, 
it  was  decided  not  to  be  a  good 
defense  to  a  suit  to  recover  taxes 
collected,  that  the  tax  itself  was 
unconstitutional.  In  O'Neal  Y. 
School  Com'rs,  27  Md.  227,  there 
was  a  like  ruling  as  to  a  tax 
claimed  to  have  been  unlawfully 
levied.  In  State  v.  Baltimore  & 
Ohio  R.  Co.,  34  Md.  344,  this  doc- 
trine was   applied   to   a   railroad 


company  which,  being  required  to 
pay  to  the  state  one-fifth  of  the 
fares  on  a  certain  branch,  collected 
the  fares,  but  declined  to  pay,  al- 
leging the  unconstitutionality  of 
the  tax.  See,  also,  State  v.  Cun- 
ningham, 8  Blackf.  339. 

s  Coons  v.  People,  76  III.  383. 
The  specific  money  collected  be- 
longs to  the  collector,  and  if  he 
applies  what  is  collected  for  one 
year  upon  a  prior  deficiency,  the 
public  authorities  cannot  compel . 
a  change  of  application:  Pratt's 
Appeal,  41  Conn.  191.  Collector 
chargeable  with  interest  from 
time  of  default:  Ross  v.  Walton, 
63  N.  J.  L.  435.  Statutory  pen- 
alty for  sheriff's  failure  to  pay 
over  on  proper  demand  "to  the 
parties  or  funds  entitled  thereto;' 
taxes  collected  by  him  cannot  be 
imposed  where  no  treasurer  has 
been  appointed  and  no  order 
made  by  fiscal  court  directing  pay- 
ment to  any  person:  Pence's  Ad- 
ministrator    v.     Nelson     County 
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had  and  received  to  the  use  of  the  public.1  For  a  mere  neglect 
to  perform  the  official  duty  to  collect,  an  action  on  the  case 
would  be  the  appropriate  remedy.3 


(Ky.),  53  S.  W.  Rep.  25.  As  to 
evidence  sufficient  to  sustain  col- 
lector's conviction  in  prosecution 
for  embezzlement,  see  State  y. 
Findley,  101  Mo.  217. 

i  A  petition  by  the  state  auditor  * 
against  a  county  tax-collector  for 
state  taxes  not  accounted  for  need 
not  allege  that  the  money  has  not 
been  paid  to  the  county:  State  v. 
Seibert,  148  Mo.  408.  The  word 
"tax"  in  a  statute  making  a  col- 
lector personally  liable  for  the 
"amount  of  tax  charged  in  the  du- 
plicate," includes  the  penalty 
which  by  force  of  the  statute  be- 
comes part  of  the  tax:  Harrisburg 
v.  Guiles,  192  Pa.  St.  191.  And  in 
Wheeling  v.  Black,  25  W.  Va.  266, 
It  was  held  that  a  tax-collector  is 
liable  for  amounts  collected  as  in- 
terest on  taxes.  But  as  to  reten- 
tion by  him  of  interest  collected 
from  delinquent  taxpayers  when 
he  had  paid  over  full  amount  of 
taxes  committed  to  him,  whether 
collected  or  not,  see  Needham  ,v. 
Morton,  146  Mass.  476.  As  to  ap- 
plication of  payments  and  credit- 
ing to  particular  funds,  see  "Wall- 
ing v.  Morgan  County,  126  Ala. 
326;  Pratt's  Appeal,  41  Conn.  191;' 
State  y.  Mathe,  51  N.  J.  L.  216. 
Burden  is  on  collector  to  show 
payment,  but  only  to  reasonable 
satisfaction  of  jury:  Walling  v. 
Morgan  County,  126  Ala.  326.  Evi- 
dence of  amount  with  which  col- 
lector is  to  be  charged:  Ibid.  Lack 
of  entries  in  public  records  show- 
ing payment  over  of  taxes  col- 
lected is  evidence  that  they  have 
not  been  paid:  New  York  v.  Gold- 
man, 125  N.  T.  395.  Tax-receipts 
given  by  collector  to  reported  de- 


linquents are  evidence — open  to 
explanation  or  rebuttal — that 
taxes  reported  as  delinquent  were 
in  fact  paid:  Hardy  v.  Logan 
County  (Ky.),  23  S.  W.  Rep.  661. 
Unsigned  reports  of  occupation 
taxes  collected  as  evidence  of 
amount  received:  Mast  v.  Nacog- 
doches County,  71  Tex.  380. 

2  Charleston  v.  Stacy,  10  Vt. 
562.  A  collector  is  liable  for  taxes 
which  by  reasonable  diligence  he 
might  have  collected,  but  which, 
having  negligently  been  left  un- 
collected, have  been  lost:  Pitts- 
burg v.  Tabor,  61  N.  H.  100.  State 
tax-collector  held  chargeable  in 
Louisiana  with  full  amount  of 
tax-rolls  and  licenses,  whole  of 
which  he  is  in  the  first  instance 
presumed  to  have  collected:  State 
v.  Powell,  40  La.  An.  234.  Col- 
lector neglecting  to  return  war- 
rant and  account  held  liable  for 
full  amount  of  taxes  specified  in 
roll,  and  not  already  paid  over  to 
treasurer:  Olean  v.  King,  116 
N,  Y.  355.  Collector  cannot  es- 
cape liability  for  failure  to  col- 
lect taxes  committed  to  him  on 
ground  that  list  contained  no  di- 
rection to  collect:  State  v.  Atkin- 
son, 107  N.  C.  317.  Where  an  as- 
sessor fails  to  collect  taxes  which 
it  was  his  duty  to  collect,  it  is 
immaterial  whether  he  fails  from 
neglect  or  from  motives  of  per- 
sonal popularity:  People  v.  Smith, 
123  Cal.  70.  It  constitutes  no 
defense  for  a  township  collector 
that  he  was  directed  by  the  town- 
ship committee  not  to  collect  a 
tax  which,  though  illegal,  had  not 
been  set  aside;  such  direction  be- 
ing illegal:  Painter  v.  Blairstown, 
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It  is  not  the  right  of  the  collector,  in  a  suit  against  him  for 
taxes  collected,  to  set  off  a  demand  owing  to  himself  by  the 
municipality  for  which  he  acts,  even  though  it  be,  for  unpaid 
salary.1  , 

Collector's  bond.  It  is  a  customary  precaution  to  require  of 
any  collector  of  public  moneys  that  he  shall  give  bond  to  se- 
cure a  proper  accounting.2  The  form,  or  at  least  the  requisites, 
of  such  a  bond  are  commonly  prescribed  by  statute,  and  stat- 
ute remedies  cannot  be  had  upon  it  unless  it  is  a  good  bond 
under  the  statute.  But  it  is  always  lawful  for  one  who  has  a 
duty  to  perform  to  a  third  person  or  the  public,  to  give  sureties 
for  the  performance  thereof;  and  a  bond  by  a  public  collector, 
which  is  not  in  the  statutory  form,  may  nevertheless  be  a  good 
bond  at  the  common  law,  upon  which  the  usual  common-law 
remedies  will  be  available.3     On  this  ground  suits  have  been 


43  N.  J.  L.  317.  Sheriff's  mere 
failure  to  file  list  of  delinquent 
taxes  until  after  time  prescribed 
by  law  held  not  to  make  him  li- 
able for  uncollected  taxes:  Gut- 
ches  v.  County  Com'rs,  44  Minn. 
383.  Prima  facie  case  of  failure 
to  collect:  People  v.  Smith,  123 
Cal.  70. 

lAnte,  p.  20;  Waterbury  v.  Law- 
ler,  51  Conn.  171,  explaining  Hart- 
ford v.  Franey,  47  Conn.  76. 

2  Sureties  on  a  sheriff's  general 
bond  held  liable  for  defaults  in 
respect  to  state  and  county  reve- 
nue alike,  although  no  additional 
bond  was  required  or  given:  Indi- 
ana Bridge  Co.  v.  Carr,  95  Fed. 
Rep.  594,  37  C.  C.  A.  187.  Sheriff's 
bond  executed  under  the  Ken- 
tucky statute  for  the  faithful  per- 
formance of  his  duties  secures  the 
collection  of  county  as  well  as 
state  revenue:  Pulaski  County  v. 
Watson  (Ky.),  50  S.  W.  Rep.  861; 
Whaley  v.  Commonwealth  (Ky.), 
61  S.  W.  Rep.  35.  On  a  bond  cover- 
ing all  official  duties  an  assessor 
is  liable  for  failure  to  collect  poll 


taxes,  since  the  statute  makes  it 
his  duty  to  collect  such  taxes: 
People  v.  Smith,  123  Cal.  70. 

s  Walker  v.  Chapman,  22  Ala. 
116;  Morse  v.  Hodsden,  5  Mass. 
314;  Freeman  v.  Davis,  7  Mass. 
200;  Burroughs  v.  Lowder,  8 
Mass.  373;  Sweetser  v.  Hay,  2 
Gray  49;  Horn  v.  Whittier,  6  N. 
H.  88;  Claasen  v.  Shaw,  5  Watts 
468;  Treasurer  v.  Bates,  2  Bailey 
362;  Goodrum  v.  Carroll,  2 
Humph.  490;  Governor  v.  Allen, 
8  Humph.  176.  A  special  bond 
given  for  a  special  bounty  tax  by 
the  collector  of  state  and  county 
taxes  would  be  good  as  a  common- 
law  bond  whether  required  by  law 
or  not.  The  fact  that  the  bond 
given  described  him  as  collector 
of  special  bounty  tax  when  no 
such  separate  office  existed  did 
not  avoid  it.  The  bond  requiring 
him  to  account  for  a  special 
bounty  tax  of  1864,  whereas  the 
tax  levied  was  for  1865,  held  that 
the  figures  1864  might  be  treated 
as  surplusage:  Coons  v.  People, 
76    111.    383.      And    see    Berrien 
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sustained  upon  bonds  which  were  given  to  one  body  or  official 
board,  when  the  statute  required  them  to  be  given"  to  another,1 
and  also  upon  those  which  were  so  defective  in  any  of  their 
requisites  as  not  to  constitute  a  sufficient  statutory  bond.2  If, 
however,  the  bond  is  given  to  an  obligee  different  from  that 
named  in  the  statute,  suit  upon  it  should  be  brought  in  the 
name  which  appears  in  the  obligation,  though  the  suit  will  be 
for  the  use  of  the  party  entitled  to  the  moneys  collected.3  The 
important  differences  between  a  common-law  bond  and  a  stat- 
utory obligation  are,  that  upon  the  former  common-law  rem- 
edies alone  can  be  had;  the  statute  will  give  no  aid,  either  in 
respect  to  the  right  to  institute  suits  or  summary  proceedings 
or  to  the  incidents  to  suits  when  they  are  brought.4  Summary 


County  Treasurer  v.  Bunbury,  45 
Mich.  79.  The  rulings  in  the  fed- 
eral courts  are  that  a  bond  taken 
from  a  collector  of  taxes  is  good 
as  a  common-law  bond,  though 
not  required  by  law,  or  though 
not  in  statutory  form  when  a  bond 
is  required:  United  States  v.  Tin- 
gey,  5  Pet.  115;  Dixon  v.  United 
States,  1  Brock.  177;  Postmaster 
General  v.  Rice,  Gilpin  554; 
United  States  v.  Howell,  4  Wash. 
C.  C.  620. 

i  Van  Hook  v.  Barnett,  4  Dev. 
268;  Justices  v.  Smith,  2  J.  J. 
Marsh.  472.  And  see  St.  Joseph 
Supervisors  v.  Coffinbury,  1  Mich. 
335;  People  v.  Johr,  22  Mich.  461, 
462;  Mallory  v.  Miller,  2  Yerg. 
113.  Where  the- statute  required 
a  tax-collector  to  pay  when  the 
law  should  direct,  while  his  bond 
required  him  to  pay  when  the 
county  commissioners  should  di- 
rect, it  was  held  in  an  action  on 
the  bond  that  there  was  no  ma- 
terial variance,  and  that  payment 
to  the  treasurer  was  in  law  pay- 
ment to  the  commissioners: 
Frownpelter  v.  State,  66  Md.  80. 

2  If,  in  addition  to  the  condition 
stating  the  statutory  duty,  a  bond 


contains  a  qualification  which  is 
beyond  the  statute  terms  and  un- 
reasonable, it  may  be  regarded  as 
a  nullity  and  treated  as  surplus- 
age: Berrien  County  Treasurer  v. 
.  Bunbury,  45  Mich.  79. 

s  Walker  v.  Chapman,  22  Ala. 
116;  Stevens  v.  Hay,  6  Cush.  229; 
Governor  v.  Humphreys,  7  Jones 
L.  258.  It  may,  perhaps,  be  other- 
wise when  the  obligee's  name  is 
merely  formal.  See  Dudley  v. 
Chilton  County,  66  Ala.  593; 
Haynes  v.  Butler,  30  Ark.  69; 
Bay  County  v.  Brock,  44  Mich.  45. 
County  tax-collector's  bond  pay- 
able "to  whomsoever  it  might  con- 
cern" should,  under  statute  re- 
quiring every  action  to  be  prose- 
cuted in  name  of  "the  real  party 
in  interest,"  be  sued  by  school 
trustees  with  whom  he  has  failed 
to  make  his  annual  settlement, 
and  to  whom  he  has  not  paid  over 
the  full  amount  of  all  school  taxes 
due:  Walton  v.  Jones,  7  Utah  462. 

*  Calhoun  v.  .Lunsford,  4  Port. 
(Ala.)  345;  Justices  v.  Smith,  2 
J.  J.  Marsh.  472;  Lord  v.  Lancey, 
21  Me.  468;  Stevens  v.  Hay,  6 
Cush.  229;  White  v.  Quarles,  14 
Mass.    451;    Sweetser   v.    Hay,    2 
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proceedings  are  therefore  inadmissible  on  a  mere  common-law 
obligation,  because  the  common  law  never  gave  them.  What 
has  been  said  of  the  liability  of  the  collector,  to  account  for 
moneys  received,  is  as  applicable  in  a  suit  on  any  such  bond, 
as  in  a  suit  for  money  had  and  received ;  if  the  terms  of  the 
bond  cover  the  case,  neither  he  nor  his  sureties  can  defend  by 
showing  that  those  who  voluntarily  have  paid  to  him  could  not 
legally  have  been  compelled  to  do  so.1  . 

But  the  liability  upon  the  collector's  bond  must  in  all  cases 
be  governed  by  the  condition;  the  sureties  have  undertaken 
for  nothing  more,  and  their  obligation  is  to  be  strictly  con- 
strued.2 It  is  important,  therefore,  in  every  case  to  see  precisely 
what  it  is  which  the  sureties  undertake  that  their  principal 
shall  do.  If  they  undertake  that  he  shall  "  faithfully  perform 
his  duty,  and  pay  over  the  moneys  collected,"  they  are  liable 
for  the  moneys  collected  by  him,  whether  with  warrant  or  with- 
out, for  his  duty  is  to  pay  over  all  such  moneys.3   The  substan- 


Gray  49;  Pickering  v.  Pearson,  6 
N.  H.  559;  Kinney  v.  Ethridge,  3 
Ired.  360. 

i  See  cases  cited  ante,  pp.  1324, 
1325.  Also,  People  v.  Gillespie,  47 
111.  App.  522;  Police  Jury  v.  Brook- 
shier,  31  La.  An.  736;  Kellar  v. 
Savage,  20  Me.  199;  State  v.  Har- 
ney, 57  Miss.  863;  -Schuster  v. 
Weissmann,  63  Mo.  _552;  Feigert 
v.  State,  31  Ohio  St.  432;  Ander- 
son County  v.  Hays,  99  Tenn.  542; 
Morris  v.  State,  47  Tex.  583;  Swan 
v.  State,  48  Tex.  120;  Webb 
County  v.  Gonzales,  69  Tex.  455. 
Nor  can  he  excuse  himself  from 
payment  on  the  pretense  that  he 
fears  claims  against  him  by  tax- 
payers: Gilbert  v.  Dougherty 
County,  53  Ga.  191.  Nor  that  he 
paid  over  the  moneys  collected  to 
make  up  a  deficiency  on  the  tax 
of  the  previous  year:  "Wilkinson  v. 
Bennett,  56  Ga.  290.  The  fact  that 
the  sheriff  collects  a  tax  before  re- 
ceiving the  list  does  not  relieve 
his  sureties  from  liability:  Combs 

84 


v.  Breathitt  County   (Ky.),  46  S. 
W.  Rep.  505. 

2  Where  the  collector's  bond  pro- 
'  vided  that  he  should  collect  the 
taxes  and  pay  them  over  to  the 
state  and  county  treasurers,  there 
was  no  liability  thereon  for  fail- 
ure to  pay  fees  due  a  publisher  for 
advertising  the  sale  of  lands  for 
taxes,  though  it  was  the  collec- 
tor's duty  to  pay  such  fees:  State 
v.  Montague,  34  Fla.  32.  On  a  col- 
lector's bond  to  "  well  and  truly 
pay  over  all  moneys  collected  by 
him  by  virtue  of  his  said  office," 
he  and  his  sureties  are  liable  for 
moneys  received  by  him  from  the 
collection  of  the  preceding  term: 
Haley  v.  Petty,  42  Ark.  392. 

a  State  v.  Montague,  34  Fla.  36 
Johnson  v.  Goodridge,  15  Me.  29 
State   v.    Woodside,    8    Ired.    104 
Commonwealth  v.  Stambaugh,  164 
Pa.  St.  437.    And  see  Lawrance  v. 
Doolan,  68  Cal.  309;  State  v.  Rush- 
ing, 17  Fla.  226;  Ford  v.  Clough,  8 
Greenl.  234;  Orono  v.  Wedgewood, 
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tial  inquiry  will  be,  whether  the  officer  "  by  virtue  of  his  office 
has  received  money  for  the  state.  If  he  has,  it  is  not  his  prov- 
ince to  dispute  the  right  of  the  state  to  receive  it,  unless  the 
case  shows  that  the  taxpayer  has  demanded  it  and  he  has  re- 
funded it "  for  lawful  reason.1  On  the  other  hand,  if  the  sure- 
ties merely  undertake  for  the  collection  of  all  rates  for  which 
the  collector  shall  have  "  sufficient  warrant  under  the  hands  of  - 
the  assessors,"  a  recovery  cannot  be  had  upon  the  bond  for 
moneys  which  have  not  been  collected  by  him  by  virtue  of  such 
warrant;  the  case  not  being  brought  by  the  facts  within  the 
terms  of  their  obligation.8 

From  what  has  already  been  said  it  will  be  understood  that 
it  is  not  the  business  of  the  collector  to  question  the  fairness  or 
propriety  of  any  tax  which  has  been  committed  to  him  for  col- 
lection. If  the  assessment  is  exclusive,  the  party  assessed  must 
make  the  objection,  and  not  the  assessor.  His  duty  is  to  col- 
lect the  list  committed  to  him,  and  he  cannot  excuse  himself 
for  any  failure  to  exhaust  his  authority  in  collecting  on  the 
pretense  that  the  person  taxed  should  not  have  been  assessed 
at  all,  or  should  have  been  assessed  otherwise  than  as  he  was.5 

44  Me.  49;   Trescott  v.  Moan,  50  a  defense:  Montpelier  v.  Clark,  67 

Me.  347;  Williamstown  v.  "Willis,  Vt.  479. 

15  Gray  427.  2Foxcroft  v.  Nevens,  4  Me.  72. 

i  Timberlake  v.  Brewer,  59  Ala.  An  error  not  chargeable  to  him- 

108.     In  California  the  collector  self,  which  deprives  a  collector  of 

is  bound  to  pay  over  money  col-  one  mode  of  collecting  which  oth- 

lected,  even  though  it  was  paid  erwise  he  would  have  had,  will  re- 

under  protest  and  suit  has  been  lieve  him  of  the  duty  of  collecting, 

brought  to  recover  it  back:    San  and    his    failure    to    collect    will 

Francisco   v.    Ford,   52   Cal.   198.  therefore  not  be  a  breach  of  his 

And  in  that  state  money  .paid  to  a  bond:  Harpswell  v.Orr,69  Me.  333. 

city  tax-collector  by  a  claimant  of  3  See  "Wilkinson  v.  Bennett,  56 

outside  lands  in  satisfaction  of  an  Ga.  290;   Walden  v.  Lee  County, 

assessment  levied  thereon  is  re-  60  Ga.  296;  "Williams  v.  Holden,  4 

(Ceived  by  the  collector  in  his  offi-  "Wend.    223;    Moore  ,v.   Allegheny 

cial  capacity,  and  his  sureties  are  City,  18  Pa.  St.  55.  A  tax-collector 

liable    if   he    fails   to   return   the  is    not    entitled    to    deduct    from 

money  on  its  being  adjudged  that  amounts   due  the  state  for  taxes 

the  claimant  was  not  owner  of  the  collected,  the  costs  of  the  publica- 

lands:    Lawrance   v.    Doolan,    68  tion   of  taxp'sales:    State  v.   Guil- 

Cal.  309.    Sureties  on  a  collector's  beau,  37  La.  An.  718.    A  collector 

bond  cannot  avail  themselves  of  who  has  failed  to  comply  with  the 

the  invalidity  of  the  grand  list  as  statutory  requirements  as  to  al- 
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Nor  can  he  answer  for  a  neglect  of  duty  in  attempting  to  col- 
lect by  showing  that  the  poverty  of  the  person  taxed  would 
probably  have  made  the  attempt  ineffectual;  his  duty  is  to  ex- 
haust his  power  under  the  warrant,  and  the  legal  evidence  of 
the  .inability  of  the  person  taxed  to  pay  the  amount  charged 
against  him  will  then  be  furnished  by  his  official  return.1  He 
is,  however,  entitled  to  a  quietus  for  taxes  with  which  he  became 
chargeable  during  his  term,  but  which  he  was  by  order  of  court 
enjoined  from  collecting.2 

But  while  the  collector  is  not,  in  general,  to  be  heard  to  ques- 
tion the  validity  of  a  tax  which  he  has  collected,  he  may  always 
refuse  to  proceed  in  the  collection  of  one  for  the  enforcement 
of  which  his  authority  is  insufficient.  While  he  is  bound  to 
account  for  all  sums  voluntarily  paid  to  him  by  persons  taxed, 
he  is  under  no  obligation  to  commit  trespass  in  the  attempted 
exercise  of  a  void  authority;  and  it  is  always  a  defense  to  him 
and  his  sureties,  that  the  process  committed  to  him  would  not 
have  protected  him  in  its  execution.3    Undoubtedly,  also,  the 


lowance  of  deduction  lists  as  cred- 
its cannot  set  up  these  lists  in  de- 
fending an  action  on  his  official 
bond:  State  v.  Viator,  37  La.  An. 
734. 

iGorham  v.  Hall,  57  Me.  58; 
Colerain  v.  Bell,  9  Met.  499;  Treas- 
urers v.  Hilliard,  8  Rich.  412.  The  ' 
sureties  undertake  not  only  for 
the  collector's  honesty,  but  for  his 
skill  and  diligence.  If  he  has 
power  to  enforce  payment  by  sol- 
vent parties  and  is  entitled  to 
credit  for  what  he  cannot  collect 
from  insolvents,  he  is  chargeable 
with  all  uncollected  taxes  appear- 
ing when  the  settlement  should 
be  made,  and  for  which  he  has  not 
obtained  credit.  And  the  sureties 
are  chargeable  also:  State  v.  Lott, 
€9  Ala.  147. 

2  Commonwealth  v.  Masonic 
Temple,  89  Ky.  658. 

s  State  v.  Rushing,  17  Fla.  226; 
Reynolds  v.  Lofton,  18  Ga.  47; 
Barlow  v.  The  Ordinary,  47  Ga. 
639;  Cheshire  v.  Howland,  13  Gray 


321;  Adams  v.  Farnsworth,  15 
Gray  423;  Weimer  v.  Bunbury,  30 
Mich.  201;  Stanberry  v.  Jordan, 
145  Mo.  371.  The  mere  fact  that 
the  collector  did  not  have  a  war- 
rant held  not  to  relieve  his  bonds- 
men from  liability  for  uncollected 
taxes:,  Harrisburg  v.  Guiles,  192 
Pa.  St.  191.  And  in  proceedings 
against  a  sheriff  for  corruptly  re- 
fusing to  collect  a  tax-warrant,  it 
need  not  be  shown  that  the  war- 
rant was  regular  on  its  face:  Rut- 
ter  v.  Territory  (Okl.),  68  Pac. 
Rep.  507.  Where  statutes  consti- 
tuted a  sufficient  warrant  of  au- 
thority a  collector  was  held  charge- 
able with  all  taxes  which  he  failed 
to  collect,  even  though  the  judge 
of  probate  had  failed  to  comply 
with  the  statutory,  requirement 
as  to  making  and  delivering  to 
him  a  book  containing  the  amount 
of  taxes  due  from  each  taxpayer, 
etc.:  Jackson  County  v.  Gullatt, 
84  Ala.  243. 
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collector  may  decline  'to  proceed  in.  the  collection  of  a  tax  ille- 
gally levied;  as  any  person  may  refuse  to  recognize  any  illegal 
authority,  or  to  obey  an  unconstitutional  law.  But  he  takes 
upon  himself  a  great  responsibility  when  he  assumes  to  ques- 
tion the  validity  of  a  statute,  or  of  the  acts  of  his  superiors. 
In  any  oase  he  ought  to  be  the  last  person  to  raise  the  question, 
and  then  only  when  necessary  to  his  own  protection.  So  long 
as  the  persons  taxed  voluntarily  make  payment  of  the  tax,  it  is 
his  duty  to  proceed  with  the  collection. 

It  has  been  said  on  a  preceding  page,1  that  the  collector 
should  receive  for  the  taxes  money  only,  unless  the  statute 
permits  him  to  receive  something  different.  Money  is  always 
understood  in  the  tax  laws  when  nothing  else  is  mentioned.2 
Laws  are  sometimes  passed  making  county  or  municipal  obli- 
gations receivable  for  taxes  or  for  some  kinds  of  taxes,  and 
when  such  laws  exist,  any  obligations  coming  within  their 
terms  must  be  received,  and  a  tender  of  them  to  tie  collector 
would  discharge  the  lien  of  the  tax.3     The  same  is  true  of 


i  Ante,  p.  804. 

2  See  United  States  v.  Morgan, 
11  How.  154;  Miltenberger  v. 
Cooke,  18  Wall.  421;  Johnson  v. 
United"  States,  5  Mason  425;  Lof- 
tin  v.  Watson,  32  Ark.  414;  Hart- 
ford v.  Franey,  47  Conn.  76;  West 
Baton  Rouge  v.  Moores,  27  La.  An. 
459;  Jones  v.  Wright,  34  Mich.  371. 
See,  also,  the  cases  cited  ante,  pp. 
804,   805.  ■ 

s  Daniel  v.  Askew,  36  Ark.  487. 
The  collector  cannot  refuse  to  re- 
ceive part  payment  because  all  is 
not  tendered:  Coit  v.  Claw,  28 
Ark.  516.  A  provision  that  state 
taxes  may  be  paid  in  state  war- 
rants, county  and  township  taxes 
in  county  and  township  warrants, 
respectively,  does  not  bind  the 
taxpayer  to  make  payment  of  each 
tax  in  the  obligations  mentioned, 
but  he  'may  pay  in  other  funds: 
English  v.  Oliver,  28  Ark.  317. 
See  Wallis  v.  Smith,  29  Ark.  354, 
for  a  discussion  of  Arkansas  acts- 


making  state  and  county  scrip 
receivable  for  taxes.  County  war- 
rants issued  since  the  adoption  of 
the  constitution  of  1874  are  not 
receivable  in  payment  of  a  tax 
levied  to  pay  indebtedness  exist- 
ing at  the  time  of  such  adoption. 
Loftin  V.  Watson,  32  Ark.  414. 
Where  a  county  board  levies  a  tax 
in  currency  which  should  have 
been  levied  in  warrants,  the  col- 
lector must  nevertheless  collect  in 
currency:  Graham  v.  Parham,  32 
Ark.  676.  But  it  seems  that  even 
when  he  has  collected  in  currency, 
if  he  pays  county  warrants  to  the 
treasurer  his  official  liability  is 
discharged,  because  the  law  makes 
the  warrants  a  legal  tender  by  the 
collector  in  payment  of  his  in- 
debtedness on  account  of  the  tax: 
Asken  v.  Columbia  County,  32  Ark. 
270.  B,ut  see  cases  in  second  note 
following.  For  a  case  of  refusal  to 
enjoin  a  collection  in  scrip  where 
it  appeared  impossible  to  collect 
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state  obligations  which  by  their  terms  or  by  the  law  under 
which  they  are  issued  are  receivable  for  taxes;  the  state  in 
issuing  them  makes  a  contract  with  the  creditors  receiving 
them  which  it  must  abide  by.1  But  the  collector  cannot  ex- 
ercise the  option  of  the  taxpayer  to  pay  in  something  besides 
money,  in  his  own  interest,  and  he  cannot  therefore  make  de- 
mands, which  are  by  law  made  receivable  for  taxes,  available 
to  him  in  his  settlement,  unless  he  actually  received  them. in 
payment.2  The  collector  must  also  at  his  peril  keep  safely 
and- account  for  whatever  comes  to  his  hands.  It  is  no  de- 
fense, when  he  is  sued  for  a  failure  to  account,  that  the  moneys 
have  been  stolen  from  him,  or  otherwise  lost,  without  fault  or 
negligence  on  his  part.3  This  seems  a  very  harsh  rule,  but  it 
is,  without  question,  a  very  necessary  one. 

When  the  time  arrives  for  the  collector  to  account  and  pay 
over  his  collections,  no  demand  is  necessary  in  order  to  fix  upon 
him  and  his  sureties  a  liability  for  failure  to  do  so;  but  they 
may  be  sued  at  once,  as  soon  as  a  default  has  occurred.4 


otherwise,  see  Ranger  v.  New  Or- 
leans, 2  Woods  128,  Compare  Au- 
ditor v.  Treasurer,  4  S.  C.  311.  As 
to  judgment  against  collector  for 
refusing  payment  in  coupons  from 
state  bonds,  see  Mallan  v.  Brans- 
ford,  86  Va.  675. 

lAntoni  v.  Greenhow,  107  U.  S. 
769;  Baltimore,  etc.  R.  Co.  v.  Al- 
len, 17  Fed.  Rep.  171;  Burgess  v. 
Winston,  28  Fed.  Rep.  559.  If  a 
township  treasurer  receives  logs 
in  payment  he  cannot,  unless  he 
receives  money  for  them,  be  con- 
victed, should  he  fail  to  turn  over 
their  value  to  his  successor,  of 
knowingly  and  unlawfully  appro- 
priating to  his  own  use  the  town- 
ship's money:  People  v.  Seeley, 
117  Mich.  263. 

2  Commonwealth  v.  Rodes,  5  T. 
B.  Monr.  318.  See  Freir  v.  State, 
11  Fla.  300;  Cheshire  v.  Howland, 
13  Gray  321.  The  collector  has  no 
right  to  receive  in  payment  of 
taxes   the    draft   of   his   creditor 


upon  himself:  Elliott  v.  Miller,  8 
Mich.  132. 

3  United  States  v.  Prescott,  3 
How.  578;  United  States  v.  Mor- 
gan, 11  How.  154;  United  States 
v.  Dashiel,  4  Wall.  182;  Morbeck 
v.  State,  28  Ind.  86;  Muzzy  v.  Shat- 
tuck,  1  Denio  233;  State  v.  Har- 
per, 6  Ohio  St.  607.  See  State  v. 
Houston,  78  Ala.  576,  83  Ala.  361. 
The  rule  held  to  be  otherwise 
where  public  moneys  in  the  hands 
of  a  public  officer  were  seized  by 
the  rebel  authorities  by  force: 
United  States  v.  Thomas,  15  Wall. 
337;  United  States  v.  Huger,  1 
Hughes  397.  And  in  Iowa,  where 
the  terms  of  the  bond  are  that  the 
officer  shall  exercise  "reasonable 
diligence  and  care,"  he  is  not  lia- 
ble if,  notwithstanding  due  care, 
the  money  is  stolen  from  him. 
Rose  v.  Hatch,  5  Iowa  149.  Com- 
pare State  v.  Lanier,  31  La.  An. 
423. 

*  State  v.  Mcintosh,  9  Ired.  307; 
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The  official  bond  of  a  collector  is  for  the  protection  of  the 
public,  and  not  of  individuals  who  may  be  injured  by  his  tres- 
passes or  his  neglect.1  But  under  proper  legislation  a  bond 
running  to  the  state  may  cover  the  collection  of  municipal 
taxes,  and  be  subject  to  suit  by  the  municipal  authorities.:2 
In  some  states  the  bond,  from  the  time  of  its  execution,  oper- 
ates as  a  lien  upon  the  collector's  property.8 


State  v.  Woodside,  9  Ired.  496. 
In  an  action  against  a  collector's 
bondsmen  proof  that  at  the  end  of 
his  term  he  was  in  default  makes 
out  a  prima  facie  case,  and  on  the 
defendants  lies  the  burden  of 
showing  payment:  Mendocino 
County  v.  Johnson,  125  Cal.  337. 
In  debt  on  a  collector's  bond 
plaintiff  must  first  show  that  de- 
fendant has  .been  legally  author- 
ized to  collect  the  taxes,  or  that 
he  has  collected  them;  then  de- 
fendant has  the  burden  of  show- 
ing faithful  performance  of  his 
duty:  Machiasport  v.  Small,  77 
Me.  '109.'  Collector's  refusal  on 
demand  of  a  defunct  municipality 
to  pay  over  money  collected  by  him 
for  taxes  is  no  breach  of  his  bond: 
Dodge  v.  People,  113  111.  491.  In 
West  Virginia  a  sheriff  who  is  col- 
lector of  school  taxes  may  not  pay 
over  a  fund  in  his  hands  to  his 
successor  in  office  without  direc- 
tion of  the  board  of  education, 
and  if  he  does  his  sureties  are  lia- 
ble: Spencer  Bist.  Education 
Board  v.  Cain,  28  W.  Va.  758.  How  . 
liability  of  bondsmen  determined 
in  Vermont:  Ferrisburgh  v.  Mar- 
tin, 60  Vt.  330.  Where  a  treasurer 
by  mistake  pays  to  one  district 
moneys  belonging  to  another,  the 
payment  is  no  protection:  People 
v.  Yeazel,  84  111.  539.  Collector's 
failure  to  account  for  the  collec- 
tions of  one  year  not  excused  by 
his  having  paid  them  over  to 
make  up  a  balance  of  a  previous 


year:  Wilkinson  v.  Bennett,  56 
Ga.  290.  As  to  admission  of  evi- 
dence of  payments  other  than 
those  accounted  for  in  the  com- 
plaint in  an  action  for  default,  see 
Mendocino  County  v.  Johnson,  125 
Cal.  337.  It  was  decided  in  Combs 
v.  Breathitt  County  (Ky.),  46  S. 
W.  Rep.  505,  that  a  judgment  on 
a  sheriff's  bond  for  taxes  collected 
under  assessments  by  the  county 
assessor  does  not  bar  an  action  on 
the  same  bond  for  taxes  collected 
under  assessments  made  for  the 
same  year  by  the  railroad  com- 
missioners, the  account  not  being 
a  unit.  As  to  collector's  liability 
in  Maine  to  indictment  for  not  ac- 
counting, see  State  v.  Walton,  62 
Me.  106.  See,  also,  People  v.  Brin- 
gard,  39  Mich.  22. 

i  State  v.  Montague,  34  Fla.  36; 
Clark  v.  United  States,  60  Ga.  156; 
State  v.  Harris,  89  Ind.  363; 
Brown  v.  Phipps,  6  S.  &  M.  51. 
Public  moneys  cannot  be  gar- 
nished by  a  creditor  of  the  col- 
lector: Goldsmith  v.  Kemp,  58  Ga. 
106. 

2Haynes  v.  Buller,  30  Ark.  69. 
See  Dudley  v.  Chilton  County,  66 
Ala.  593. 

a  See  Schuessler  v.  Dudley,  80 
Ala.  547;  Irby  y.  Livingston,  81 
Ga.  281.  This  lien  extends  to  the 
homestead  owned  and  occupied 
by  the  collector  at  the  time  of  the 
execution  of  the  bond:  Schuessler 
v.  Dudley,  supra.  It  also  extends 
to  property  acquired  by  him  after 
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Liability  of  sureties.  The  liability  of  a  surety  on  an  official 
bond  corresponds  to  that  which  others  take  upon  themselves 
when  they  assume  responsibility  for  third  persons.  It  may  or 
may  not  be  the  same  responsibility  which  rests  upon  the  prin- 
cipal himself.  The  position  of  the  officer  is  essentially  different 
from  that  of  his  surety.  The  officer  in  accepting  the  official 
position  accepts  it  charged  with  duties ;  and  if  he  fails  to  per- 
form them,  he  is  legally  responsible  for  the  failure.  But  the 
surety  assumes  no  responsibility  except  as  he  does  so  by  the 
terms  of  an  express  contract,  and  the  law  charges  him  with 
nothing  further.  Any  responsibility  on  his  part  must  there- 
fore be  gathered  from  the  very  terms  of  the  contract,  and  made 
out  on  strict  construction.1  It  follows,  therefore,  that  if  any 
alteration  is  made  in  the  obligation  after  the  surety  has  become 
a  party  to  it,  but  without  his  consent,  the  alteration  discharges 
him  since  it  is  no  longer  his  contract.2  This  would  be  the  case 
even  though  the  alteration  intended  to  diminish  the  surety's 
responsibility,  instead  of  to  increase  it ;  on  the  plain  principle 
that  contracts  rest  upon  consent,  and  when  there  has  been  no 
consent  there  can  be  no  contract.3 

The  principle  above  stated  applies  to  a  case  in  which,  by 
arrangement  between  the  collector  and  the  public  authorities, 

the  execution  of  the  bond:  Baker  s  "  The  alteration  of  the  bond, 
v.  Scheussler,  85  Ala.  541.  The  after  it  was  executed  by  the  de- 
mortgage  resulting  in  Louisiana  fendants,  and  without  their  con- 
from  the  recorded  bonds  of  a  sher-  sent,  discharged  them  from  all 
iff  covers  the  amount  of  state,  par-  liability  under  it.  It  does  not 
ish,  and  levee  taxes  that  are  de-  ,  now  truly  represent  the  obligation 
linquent:  Pearce  v.  State,  49  La.  into  which  they  entered.  That 
An.  643.  obligation  was  that  Jonathan  El- 

i  Miller    v.    Stewart,    9    Wheat.  dridge  should  act  faithfully  as  col- 

680,  702;    United  States  v.  Boyd,  lector  of  a  tax  of  $2,572.82,  which 

15    Pet.    187;    Leggett    v.    Hum-  had  been  already  assessed;  by  the 

phreys,  21  How.  66;   Swanson  v.  alteration  of  the  bond,  the  obliga- 

Ball,  He'mpst.  39;  Walsh  v.  Bailie,  tion  which  it  purported  to  impose 

10  Johns.  180.  A  bond  conditioned  on  the  defendants  was,  that  the 

for  the  taxes  of  1872  and  1873  will  said    Eldredge    should    act   faith- 

not  cover  those  of  1874:  Prince  v.  fully    as    collector    of    a    tax    of 

McNeill,  77  N.  C.  398.  $2,490.01,  which  was  assessed  after 

2Gass  v.  Stinson,  2  Sumn.  453;  the  bond  was  executed.    This  obli- 

Smith  v.  United   States,   2  Wall.  gation   they   never   consented    to 

219;    Dover  v.  Robinson,   64  Me.  incur:"  Metcalf,  J.,  in  Doane  v. 

183.  Eldredge,  16  Gray  254. 


1336  REMEDIES    OF    STATE    AGAINST    COLLECTORS.        [OH.  XXII. 

based  on  legal  consideration,  some  favor  or  privilege  is  granted 
him  which  in  effect  works  a  change  in  the  contract  though  its 
terms  are  not  altered.  A  pertinent  illustration  would  be  that 
of  the  authorities  extending  the  time  for  the  collector  to  ac- 
count for  moneys  already  collected,  whereby,  if  the  sureties 
remained  chargeable,  their  responsibility  would  be  continued 
in  point  of  time  and  exposed  to  further  risks.  In  the  case  of 
obligations  in  general,  this  cannot  be  done  except  with  the  con- 
sent of  the  sureties,  and  the  principle  applies  with  full  force  to 
the  case  of  official  bonds.  But  the  rule  would  not  apply  to 
the  official  bonds  of  collectors  of  taxes,  in  any  case  where  the 
law  in  force  when  the  bond  was  given  authorized  the  indul- 
gence which  has  been  granted,  since  the  bond  must  be  under- 
stood as  being  given  with  the  law  in  view,  and  subject  to  any- 
thing that  may  lawfully  be  done  under  it.  And  even  in  the 
absence  of  any  such  law,  if  the  legislature  by  special  act  or 
otherwise  should  give  or  permit  to  be  given  to  a  collector  an 
extension  of  time  to  complete  his  collections,  it  would  seem 
that  the  sureties  would  be  in  no  position  to'object,  since  what 
is  done  is  in  the  nature  of  a  favor  to  them,  to  the  extent  that 
the  collector  is  enabled  to  make  further  collections.  Moreover 
the  extension  when  granted  does  not  bind  the  state ;  it  is  given 
without  legal  consideration,  and  may  be  repealed  at  any  time.1 
But  if  the  term  of  office  is  extended,  the  sureties  are  not  re- 
sponsible for  the  acts  or  defaults  of  the  principal  during  the 
extended  term.2 

i  Smith  y.  Peoria,   59   111.  412;  ney,  57  Miss.  863,  for  a  discussion 

State  v.  Carlton,  1  Gill  249;  State  of  questions  of  duress  in  tlie  giv- 

v.  Swinney,  60  Miss.  39;  Olean  v.  ing  of  the  bond,  and  of  alteration. 

King,   116   N.  Y.   355;    Prairie   v.  It  is  immaterial  to  the  liability  of 

Worth,   78   N.   C.   169;    Worth   v.  the   sureties   that   the   bond   was 

Cox,    89    N.    C.    44;    Nashville    v.  given  after  the  time  when  by  stat- 

Knight,    12    Lea    700;     Common-  ute    the    principal's    office    might 

wealth  v.   Holmes,   25   Grat.   771;  have  been  declared  vacant:  Harris 

Bennett  v.  McWhorter,  2  W.  Va.  v.  State,  55  Miss.  50.    As  to  what 

441.     Sureties  are  not  discharged  must  be  shown  in  a  suit  on  the 

by  the  supervisors  taking  a  new  bond  to  charge  the  collector  and 

bond  for  which  the  law  makes  no  his  sureties,  see  Houston  County 

provision,  nor  by  their  names  be-  v.  Dwyer,  59  Tex.  113. 

ing  stricken  off  by  the  supervisors  2  Brewer  v.  King's  Sureties,  63 

without  authority:  State  v.  Math-  Ala.  511.    See  Brown  v.  LattimOre, 

ews,  57  Miss.  1.    See  State  v.  Har-  17  Cal.  93.    Where  a  collector  fails 
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Sureties  cannot  question  the  appointment  of  the  collector 
under  which  their  bond  was  given,1  and  if  the  principal  was 
his  own  successor,  and  reported  a  sum  of  money  on  hand  at 
the  beginning  of  his  second  term,  the  sureties  for  that  term  are 
liable  for  it  if  it  is  not  subsequently  accounted  for.2  In  such  a 
case  the  breach  of  the  bond  consists  in  the  failure  to  account, 
and  the  breach  occurs  in  the  term  when  the  accounting  should 
take  place.3  If  the  collector  is  lawfully  superseded  in  his 
office,  and  turns  over  his  uncollected  rolls  to  his  successor,  the 
sums  for  which  he  and  his  sureties  are  then  liable  to  account 
are  not  those  shown  by  the  rolls,  but  those  which  have  been 
actually  collected  upon  them  —  the  transfer  of  the  rolls  reliev- 


to  give  a  new  bond  when  called 
upon  as  required  by  law,  the  sure- 
ties continue  liable  for  subsequent 
defaults:  Tinsley  v.  Rusk  Co.,  42 
Tex.  40.  That  a  collector  may  be 
required  to  give  a  new  bond  with- 
out first  having  been  cited  to  ap- 
pear and  show  cause,  see  Poe  v. 
State,  72  Tex.  625. 

i  Chapman  v.  Commonwealth, 
25  Grat.  721. 

2  Morley  v.  Metamora,  -78  111. 
394.  See  Bruce  v.  United  States, 
17  How.  437;  Hartford  v.  Franey, 
47  Conn.  76;  Commissioners  v. 
McCormick,  4  Mont.  115.  As  to 
the  liability  of  sureties  in  differ- 
ent bonds  where  the  collector  was 
his  own  successor  for  several 
terms,  and  the  sureties  in  the  sev- 
eral were  not  the  same,  and  de- 
faults existed  in  each  term: 
United  States  v.  Bckford,  17  Pet. 
251,  1  How.  520;  Phipsburg  v. 
Dickinson,  78  Me.  457;  Detroit  v. 
Weber,  29  Mich.  24. 

s  Woods  v.  Varnum,  85  Cal.  639. 
Where  a  sheriff  as  tax-collector 
executes  a  new  bond  with  sureties 
before  there  has  been  any  default 
on  the  old  bond,  a  subsequent  de- 
fault will  be  applied  to  the  new 


bond:  State  v.  Wade,  15  W.  Va. 
54.  Sureties  are  liable  for  taxes 
collected  during  the  collector's 
term  upon  assessment  rolls  re- 
ceived during  a  prior  term:  United 
States  v.  Stone,  106  U.  S.  525. 
Under  a  charter  providing  that  a 
tax-collector  shall  be  elected  "  for 
the  term  of  two  years,"  and  con- 
taining no  restrictive  words,  he 
continued  to  hold  until  his  suc- 
cessor was  appointed,  and  for 
breaches  of  his  bond  occurring  in 
the  interval  between  the  expira- 
tion of  the  two  years  and  the  ap- 
pointment of  his  successor  his 
sureties  were  liable:  Wheeling  v. 
Black,  25  W.  Va.  266.  Under 
Pennsylvania  statutes  a  collector 
and  his  sureties  are  liable  for  all 
the  taxes  on  the  duplicate  deliv- 
ered to  him,  whether  collected 
during  the  term  for  which  the 
bond  was  given  or  afterwards: 
Commonwealth  v.  Stambaugh,  164 
Pa.  St.  437.  A  bond  conditioned 
for  collection  of  taxes  during  the 
officer's  continuance  in  office  will 
cover  taxes  laid  in  a  year  prior  to 
his  election  if  he  actually  collects 
them:  Commissioners  v.  Taylor, 
77  N.  C.  404. 
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ing  responsibility  as  to  the  remainder.1  A  collector's  admis- 
sion of  payment  is  not  conclusive  upon  his  sureties,  and  there- 
fore, if  he  gives  receipt  for  taxes  as  paid  which  are  not  paid 
in  fact,  his  sureties  are  not  responsible  as  for  actual  payment;2 
nor  are  they  accouhtable'for  a  sum  which  he  collects  as  a  tax, 
but  which  in  fact  was  never  levied.3  When  a  collector  who 
has  several  taxes  for  collection  pays  over  moneys  and  directs 
upon  which  tax  they  shall  be  applied,  the  direction  is  equiva- 
lent to  an  application,  and  the  receiving  officer  cannot  apply 
them  otherwise  without  consent  of  the  treasurer  and  his  sure- 
ties.4 


i  West  Baton  Rouge  v.  Morris, 
27  La.  An.  459;  State  v.  Daspite, 
30  La.  An.  1112;  Police  Jury  v. 
Brookshier,  31  La.  An.  736.  As  to 
the  rights  of  sureties  in  a  general 
and  a  special  bond  of  the  collec- 
tor as  between  themselves,  see 
Cherry  v.  Wilson,  78  N.  C.  164. 
Sureties  are  severally  liable  among 
themselves  for  the  whole  amount 
for  which  they  have  signed:  Police 
Jury  v.  Brookshier,  31  La.  An.  736. 
As  to  the  liability  jof  one  surety 
to  another  when  the  latter  has 
been  compelled  to  make  good  a 
principal's  default,  and  the  for- 
mer haS(  by  a  division  of  profits 
with  the  collector,  received  more 
than  the  amount  delinquent,  see 
McLewis  v.  Furgerson,  59  Ga.  644. 
The  payment  by  a  collector  to  any 
but  a  person  authorized  to  receive 
it  does  not  rid  him  of  liability, 
but  if  in  good  faith-  he  so  pays 
and  the  municipality  gets  the  ben- 
efit of  the  money,  it  should  in 
equity  reimburse  him:  School  Di- 
rectors v.  Delahoussaye,  30  La.  An. 
1097.  See,  for  the  same  principle, 
Burns  v.  Bender,  36  Mich.  195; 
Clifton  v.  Wynne,  80  N.  C.  145. 
If  the  principal  is  put  into  bank- 
ruptcy the  sureties  cannot  com- 
plain that  he  is  not  arrested  or 
his    goods    seized    before    suing 


them:  Richmond  v.  Toothaker, 
69  Me.  451.  They  are  liable 
though  the  principal  is  discharged 
in  bankruptcy:  Richmond  v. 
Brown,  66  Me.  373. 

2  Hartford  v.  Praney,  47  Conn. 
76;  Reutchler  v.  Hucke,  3  111.  Ap. 
144.  A  tax-collector  has  no  power 
to  compromise  a  claim  for  taxes: 
Trustees  v.  Guenther,  19  Fed.  Rep. 
395. 

a  Greenwell  v.  Commonwealth, 
78  Ky.  320.  A  collector's  sureties 
are  liable  for  license  taxes  which 
he  should  have  collected,  even 
though  the  licenses  do  not  expire 
until  after  the  time  for  his  ac- 
counting: Crawford  v.  Carson,  35 
Ark.  565.  Where  it  is  the  duty  of 
a  treasurer  to  give  a  special  bond 
upon  the  receipt  of  certain  taxes, 
it  is  not  the  duty  of  the  collector, 
before  paying  them  over,  to  in- 
quire whether  such  bond  was 
given:  Woodall  v.  Oden,  62  Ala. 
125. 

*Readfleld  v.  Shaver,  50  Me.  37; 
Norridgewock  v.  Hale,  80  Me.  362; 
State  v.  Wade,  15  W.  Va.  524. 
Where  taxes  are  assessed  and  paid 
into  the  treasury  by  a  railroad 
company  for  the  last  year  of  a 
sheriff's  term,  and  he  has  given  a 
bond  covering  such  taxes,  the  au- 
ditor, unless' specially  directed  by 
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Where  a  collector's  bond  is  in  general  terms,  and  conditioned 
for  the  faithful  performance  of  his  duties,  or  for  the  payment 
of  all  moneys  collected  by  him,  if  by  subsequent  legislation  new 
taxes  are  provided  for,  the  collection  of  which  is  committed  to 
the  collector,  his  sureties  are  liable  in  respect  to  such  taxes  to 
the  same  extent  as  if  they  had  been  provided  for  before  the 
bond  was  given.  And  this  is  so  even  though  in  providing  for 
the  further  tax  an  additional  bond  was  authorized  to  be  taken, 
bat  which  was  not  called  for  or  executed.1  But  the  law  will 
not  intend  that  new  duties  not  yet  existing,  and  not  germane 
to  the  office,  were  within  the  contemplation  of  the  sureties,  or 
of  their  undertaking,  when  they  entered  into  it;  and  therefore 
the  bond  of  a  sheriff,  who  is  not  the  general  collector  of  taxes, 
will  n&t  be  held  to  cover  his  duties  in  respect  to  the  collection 
of  a  special  tax  subsequently  imposed  upon  him.2  But  the  im- 
position of  new  duties  upon  the  office  will  not  affect  the  lia- 
bility of  the  sureties  in  respect  to  such  as  were  imposed  upon 
it  when  their  bond  was  given.3 

The  repeal  of  the  law  under  which  the  bond  was  given  does 
not  affect  the  responsibility  of  the  sureties,  whose  contract  re- 
mains in  full  force  as  before.4 

In  many  cases  it  is  made  the  duty  of  some  auditing  board  or 

the  sheriff,  must  apply  such  pay-  8  Commonwealth  v.  Holmes,  25 

ments  to  the  taxes  for  the  years  Grat.     771;     Smith    v.     Common- 

lor    which    they    were    assessed:  wealth,  25  Grat.  780.    If  a  collector 

Taylor  v.  La  Follette,  49  W.  Va.  fails  to  make  collection  of  a  tax 

478.  A  collector  and  his  sureties  by  sale  of  a  homestead  when  he 
are  not  relieved  from  liability  for  might  do  so,  he  becomes  liable, 
misappropriation  of  money  col-  and  a  subsequent  exemption  of 
lected  by  the  fact  that  such  money  the  homestead  from  sale  will  not 
was,  without  the  consent  of  the  relieve  him:  Brooks  v.  State,  54 
selectmen  of  the  town,  applied  Ga.  36.  See '  Davis  v.  State,  60 
upon  a  deficiency  of  a  previous  Ga.  76. 

year:  Carpenter  v.  Corinth,  62  Vt.  4  Tucker   v.   Stokes,   3   S.   &   M. 

Ill;  Montpelier  v.  Vermont,  67  Vt.  124.    See,  for  special  cases  of  lia- 

479.  See  Wilkinson  v.  Bennett,  bility  on  a  collector's  bond,  State 
56  Ga.  290.  v.  Hill,  17  W.  Va.  452;   Shaw  v. 

i  State  v.  Hathorn,  36  Miss.  491.  State,  43  Tex.  355;  and  for  heavy 

See  Pearce  v.   State,   49  La.  An.  damages    on    default — thirty    per 

643;    Stevenson   v.   Bay   City,   26  cent.,  State  v.  Lowenthall,  55  Miss. 

Mich.  44.  589;  and  for  presumption  of  legal 

2  White    v.    East    Saginaw,    43  performance  of  duty,  Supervisors 

Mich.  567.  V.  Rees,  34  Mich.  481. 
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other  authority  to  examine  the  collector's  accounts  periodically, 
and  come  to  a  settlement  with  him  for  previous  collections. 
Undoubtedly  all  such  boards  or  authorities  ^should  perform 
their  duty,  and  give  the  sureties  such  benefit  as  might  accrue 
to  them  therefrom;  but  the  legal  view  of  provisions  of  law  im- 
posing such  duties  is,  that  they  are  made,  not  for  the  protection 
of  sureties,  but  of  the  public.  The  sureties  undertake  for  the 
conduct  of  the  principal,  and  cannot  require  the  state  to  pro. 
tect  them  against  his  misconduct  or  neglect..  If,  therefore,  they 
suffer  from  neglects  which  are  not  only  his  neglects,  but  also 
those  of  some  other  public  officer  or  board,  the  loss  must  be 
borne  by  themselves.  If  periodical  settlements  would  tend  to 
their  advantage,  they  will  be  expected  to  look  after  them  in 
their  own  interest.1 

Summary  remedies.  So  far,  we  have  spoken  of  obligations 
and  remedies,  in  providing  for  which  no  serious  question  of 
legislative  power  could  well  arise.  But  in  the  case  of  collectors 
of  the  public  revenue,  it  has  sometimes  been  thought  important 
to  compel  them  to  place  themselves  under  obligations  and  sub- 
ject themselves  to  liabilities  not  demanded  in  other  cases.  Pro- 
visions of  the  following  import  are  often  met  with: 

1.  That  th&-  statement  of  accounts  by  the  state  auditor  or 
.  other  public  accountant  shall,  as  between  the  state  and  its 

collector,  be  conclusive. 

2.  That,  when  the  collector  is  in  default,  process  in  the  nat- 

i  United  States  v.  Kirkpatrick,  faulter  in  the  same  office,  the 
9  Wheat.  720;  United  States  v.  surety  cannot  claim  release  on  the 
Van  Zandt,  11  Wheat.  184;  United  ground  that  the  state  has  deceived 
States  v.  Nicholl,  12  Wheat.  505;  him  by  appointing  such  a  man: 
Dox  v.  Postmaster-General,  1  Pet.  State  v.  Rushing,  17  Fla.  226.  To 
318;  Osborne  v.  United  States,  19  the  same  effect,  Frowhpelter  v. 
Wall.  577;  Ryan  v.  United  States,  State,  66  Md-  80;  Harrisburg  v. 
19  Wall.  -514;  Ex  parte  Christian,  Guiles,  192  Pa.  St.  191.  Sureties 
23  Ark.  641;  Christian  v.  Ashley  not  released  by  neglect  of  officers 
County,  24  Ark.  142;  Marlar  v.  -whose  duty  it  was  to  report  col- 
State,  62  Miss.  677;  Detroit  v.  lector's  first  default:  Marlar"  v. 
Weber,  26  Mich.  284;  State  v.  Ath-  State,  62  Miss.  677.  As  to  finality 
erton,  40  Mo.  209;  State  v.  Bates,  of  settlement,  see  State  v.  Powell, 
36  Vt.  387,  398.  If  a  collector  is  40  La.  An.  234;  Commonwealth  v. 
appointed  who  has,  unknown  to  Scanlan  (Pa.),  51  Atl.  Rep.  986. 
the  surety,  previously  been  a  de- 
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ure  of  an  execntion  may  be  issued  against  him  by  his  superior 
officer,  without  any  judicial  finding,  or  any  hearing,  and  this 
process  shall  be  collected  of  the  property  of  the  collector  and 
his  sureties. 

3.  That,  on  application  to  some  specified  court,  summary 
judgment  may  be  taken  against  the  collector  on  motion,  with- 
out other  process  than  short  notice  to  show  cause. 

Upon  this  is  to  be  remarked  that  the  justification  of  such 
remedies  must  be  found  in  the  contract  relations  established 
between  the  state  and  the  collector  by  the  acceptance  of  office 
by  the  latter  while  such  provisions  are  in  force,  and  between 
the  state  and  the  obligors  in  the  official  bond  by  their  giving 
the  bond  under  the  statute  which  provides  this  summary  rem- 
edy. The  bond,  in  such  a  case,  is  to  be  read  as  if  the  provis- 
ions of  the  statute  were  set  forth  at  large  in  it,  and  had  thereby 
received  the  express  assent  of  the  parties.1  And  this  removes 
the  difficulty  that  would  otherwise  exist  were  the  rights  of  a 
party  to  be  concluded  without  giving  him  the  opportunity  of 
a  judicial  hearing. 

It  has  been  affirmed  in  Kentucky  that  it  is  competent  to 
maker  the  auditor's  statement  of  the  amount  of  taxes  evidence 
against  the  sheriff  who  acted  as  collector  of  taxes  in  a  proceed- 
ing against  him  for  an  accounting,  and  also  in  favor  of  the 
sheriff  and  against  his  deputy,  who  received  the  list  to  collect; 
and  to  give  a  summary  remedy  against  both.2  And,  in  another 
case,  it  was  more  distinctly  decided  that  the  auditor's  state- 
ment must  be  conclusive  where  the  statute  so  declares.  "  We 
acknowledge,"  it  is  said,  "  that  this  .  .  .  does  curtail  the 
privilege  of  defense  to  be  made  by  a  collector,  and  places  him 
on  a  footing  different  from  that  of  other  defendants  in  our 
courts,  and  we  have  no  doubt  that  it  is  necessary  to  do  so  for 
thesecurity  of  the  revenue,  and  that,  without  it,  not  only  great 
confusion  would  be  produced  in  the  finances  of  the  state,, but 
many  frauds  would  be  practiced  on  the  treasury.     If  this  de- 

i  Murray  v.  Hoboken  Land  Co.,  phia  v.  Commonwealth,  52  Pa.  St. 

18  How.  272;  Whitehurstv.  Coleen,  451;    Pratt  v.   Donovan,   10  Wis. 

53  111.  247;  Chappee  v.  Thomas,  5  378. 

Mich.     53;     Lewis     v.     Garrett's  «-Johnson  v.  Thompson,  4  Bibb 

Adm'r,  6  Miss.  434;  People  v.  Van  294.     The  point  only   arose   inci- 

Epps,  4  Wend.  387,  390;  Philadel-  dentally  in  this  case. 
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fense  of  tender  and  refusal,  or  discount,  or  whatever  it  may  be 
called,  is  allowed,  what  will  soon  be  the  consequence  ?  The 
collectors  need  never  settle  their  accounts  with  the  proper  de- 
partment, for,  if  they  do,  it  will  only  acquit  them  of  costs. 
[And,  after  suggesting  the  probable  evil  results,  it  is  added :] 
To  prevent  this  the  state  has  selected  its  own  auditor,  and  re- 
quired every  claim  to  pass  through  his  hands  before  any  can 
be  allowed,  or  any  debtor  be  released.  This  rigor  with  regard 
to  officers  of  the  revenue  is  ntot  new  in  the  science  of  govern- 
ment.1  - 

In  other  cases  similar  statutes1  have  been  enforced  without 
any  question  being  made  of  the  competency  to  adopt  them.2 

A  summary  distress  warrant  against  the  collector  and  his 
sureties  can  only  be  awarded  where  the  bond  is  in  accordance 
with  the  statute,  and  where  all  the  statutory  conditions  exist.8 
The  process  being  extraordinary  and  in  derogation  of  the  com- 
mon law,  the  steps  leading  to  it  must  all  have  been  taken ;  and 
if  it  is  issued  under  any  other  circumstances  than  those  under 
which  the  statute  gives  it,  the  officer  issuing  it  will  be  a  tres- 
passer.4   The  liability  is  strictissimi  juris,  and  cannot  be  ex- 

i  Mills,  J.,  in  Commonwealth  v.  statement  from  the  books  of  the 

Rodes,  5  T.  B.  Monr.  318,  324,  cit-  auditor  of  the  public  accounts  is 

ing,  in  support  of  his  views,  the  prima  facie  evidence  of  the  state 

action  of  the  federal  (government  of  a  collector's  accounts  with  the 

in   making   transcripts   from   the  auditor's  office:  State  v.  Lake,  45 

books  of  the  treasury  evidence  of  La.  An.  1207. 

delinquencies.      For    similar    ex-  2  Prather  v.  Johnson,  3  H.  &  J. 

pressions,  see  Waldron  v.  Lee,  5  487;   Billingsley  v.  State,  14  Md. 

Pick.  323;    Smyth  v.  Titcomb,  31  399. 

Me.  272.  It  was  held  in  Board  of  3  The  two  remedies  against  a 
Justices  v.  Pennimore,  Coxe  242,  delinquent  tax-collector  by  im- 
that  a  committee  of  the  county  prisonment  on  an  extent,  and  by 
commissioners  did  not  conclude  suit  on  his  official'  bond,  are  elec- 
the  collector  by  their  settlement  tive  and  not  concurrent:  Hart- 
with  him,  but  he  might  show  land  v!  Hackett,  57  Vt.  92. 
error  on  being  sued  for  the  bal-  *Weimer  v.  Bunbury,  30  Mich, 
ance.  In  Texas  the  controller's  201.  A  town  treasurer's  extent 
statement  of  accounts  is  not  evi-  against  a  collector  for  taxes  is  in- 
dence  in  a  suit  against  the  col-  valid  if  not  preceded  by  an  ex- 
lector:  Albright  v.  The  Governor,  press  demand  for  the  taxes,  or  if 
25  Tex.  687.  This  would  be  the  it  is  far  too  large  an  amount,  and 
rule  anywhere,  in  the  absence  of  then  it  is  no  justification  for  the 
an  express  statute  making  it  evi-  collector's  arrest;  and  such  an  ex- 
dence.     In  Louisiana   a  certified  tent  must  be  strictly  construed: 
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tended  a  single  step  beyond  the  statutory  permission.  The 
same  remark  may  be  made  of  the  case  of  application  for  judg- 
ment on  motion.  The  statute  must  be  strictly  pursued,  as  the 
ordinary  legal  intendments  do  not  apply  in  aid  of  the  proceed- 
ings in  such  a  case.1  But  where  the  statute  has  been  strictly 
pursued,  the  summary  remedies  have  been  sustained  by  the 
courts  without  hesitation.  "  The  federal  government,"  it  is 
said  by  an  able  jurist  of  Georgia,  "  may  summarily  enforce  the 
collection  of  its  revenue  out  of  defaulting  receivers  or  other 
duly  appointed  agents.  Upon  like  principles  the  state  may 
collect  taxes  immediately  out  of  the  defaulting  citizen;  for 
that  purpose  the  tax-collector  is  authorized  to  issue  execution. 
These  powers  of  the  government  are  founded  in  an  imperious 
necessity.  They  are  necessary  to  the  preservation  of  the  gov- 
ernment, to.  the  administration  of  the  law,  indeed  to  a  main- 
tenance of  all  the  rights  of  the  people.  If  the  government 
were  forced  to  submit  the  case  of  every  defaulting  taxpayer 
and  tax-gatherer  and  financial  agent  to  a  jury,  with  the  delays 
and  uncertainties  attending  a  judicial  investigation,  it  could 
not  command  its  revenue,  it  could  not  be  administered." 2       ( 

Ayer  v.  Goss  (N.  H.),  51  Atl.  Rep:  governor,    the    summary    remedy 

253.    An  officer  levying  on  an  ex-  cannot  be  had:    Mallory  v.  Miller, 

tent    against    a    delinquent    tax-  2  Yerg.  113.    And  see  Boughton  v. 

collector  is  not  required  to  make  State,  7  Humph.  190.     So  a  bond 

a    return;    and    such    return,    if  dated  fourteen  months  after  the 

made,  can  be  varied  by  parol  evi-  collection  is  prima  facie  not  the 

dence:  Hackett  v.  Amsden,  57  Vt.  statutory   bond,    and   motion    for 

432.  judgment  on  it  should  be  denied: 

1    iNabors    v.    The    Governor,    3  De   Soto   County   v.   Dickson,    34 

Stew.  &  Port.  15.    And  see  Walker  Miss.  150.     But  the  fact  that  the 

v.  Chapman,  22  Ala.  116;  Graham  penalty    of   the    bond    is    smaller 

v.  Reynolds,  45  Ala.  578;  State  v.  than  the  statute  requires  is  no  ob- 

McBride,   76   Ala.   51.     As  to  the  jection  to  it:    Mabry  v.  Tarver,  1 

recitals  in  the  record,  see  Harda-  Humph.  94. 

way    v.     The     County     Court,     5  2  Lumpkin,  X,  in  Tift  v.  Griffin, 

Humph.  557.     Where  the  statute  5  Ga.  185,  191.    The  learned  judge 

authorizes      summary     judgment  comments  in  this  case  upon  the 

against  the  collector  and  his  sure-  claim  that  the  tax-collector  was 

ties,  the  collector  is  a  necessary  entitled  to  a  trial  by  jury,  and  de- 

j>arty,  and  if  he  is  dead,  the  sum-  clares  that  the  case  is,  and  always 

mary  remedy  is  gone:    Governor  has  been,  and  must  be,  an  excep- 

v.  Powell,  23  Ala.  579.    If  the  bond  tion  to  the   right  of   jury  trial, 

is   taken    to   the    county   trustee  And  see  Waldron  v.  Lee,  5  Pick, 

when  it  should  have  been  to  the  323;    Smyth   v.   Titcomb,    31   Me. 
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The  necessity  for  a  strict  compliance  with  the  statute  in  the 
issue  of  such  process  is  seen  in  the  further  fact  that  the  officer 
who  issues  it  is  usually  a  mere  ministerial  officer,  without 
judicial  power.  As  has  been  said  in  a  case  from  which  quota- 
tion has  already  been  made,  and  in  which,  by  statute,  an 
inferior  court  issued  the  process,  "the  inferior  courts  have 
judicial  powers,  but  I  apprehend  that  this  is  not  one.  They 
act  as  mere  agents  of  the  state.  They  are  instructed  by  the 
act  to  issue  execution  for  the  Amount  which  appears  to  be  due. 
There  is  no  issue  to  try;  there  is  no  judgment  to  be  pronounced. 
As  auditors,  it  is  their  business  to  ascertain  the  amount  due, 
and  then  to  issue  execution.  So  the  state  treasurer  is  the  mere 
agent  of  the  state.  His  business  is  to  state  the  collector's 
account,  and,  if  he  is  in  arrear,  to  issue  execution." ' 

Precisely  the  same  reasons  sustain  those  acts  of  the  legisla- 
ture which  forbid  the  courts'  interfering  with  the  process  which 
is  issued  in  revenue  cases.  If  it  is  important  that  the  party  in 
default  should  be  precluded  from  a  resort  to  dilatory  proceed- 
ings of  one  kind,  it  is  equally  important'  that  the  power  to 
interpose  others  should  not  be  allowed  to  him.8    Here  again 

272;   Bassett  v.  The  Governor,  11  by  the  comptroller-general  against 

Ga.  207;  Harper  v.  Commissioners,  a  defaulting  collector  is  an  execu- 

23  Ga.  566;  Daggett  v.  Everett,  19  tion  for  taxes  under  the  state  con- 

Me.  373;   School  District  v.  Clark,  stitution,      and      is      enforceable 

33     Me.      482;      Cruikshanks     v.  against  property  exempted  for  the 

Charleston,  1  McCord  360;  Prather  family    from   ordinary   final   pro- 

v.  Johnson,  3  H.  &  J.  487;  Billings-  cess:  Cahn  v.  Wright,  66  Ga.  119; 

ley  v.  State,  14  Md.  369;  Hobson  v.  Irby    v.    Livingston,    81    Ga.    281. 

Commonwealth,  1  Duv.  172;  Wei-  Such  an  execution  may  be  issued 

mer  v.  Bunbury,  30  Mich.  201.  against  a  defaulting  collector  for 

i  Eve  v.   State,  21  Ga.  50;   Sco-  the  amount  of  taxes  collected  by 

field  v.  Perkerson,  46  Ga.  350.  him  after  they  have  been  credited 

2  Tift  v.  Griffin,  5  Ga.  185,  193.  to   him    as    insolvent:    Wilson   v. 

It  is  added  that,  if  the  duty  were  Wright,    83    Ga.    38.     For   a   dis- 

judicial,  it  would  make  no  differ-  cussion    of    Statutory   proceedings 

ence,    because    it    is    exceptional.  on  behalf  of  the  state  against  a 

The  ordinary  may  issue  execution  defaulting  collector  and  his  bonds- 

against  the  collector  and  his  sure-  men,  see  Timberlake  v.  Brewer,  59 

ties  in  a  proper  case,  although  he  Ala.  108.    A  warrant  cannot  be  is- 

himself  is  a  surety.     And  notice  sued  against  a  collector  unless  he 

before  issuing  it  need  not  be  given  is  delinquent  as  to  taxes  so  com- 

the     collector:     Walden     v.     Lee  mitted  to  him  for  collection  that 

County,  60  Ga.  296.    An  execution  he  could  legally  compel  payment 

issued  under  the  Georgia  statute  thereof.     A  liability  for  moneys 
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is  a  rule  which  seems  severe,  but  the  statutes  which  prescribe 
it  do  not  go  beyond  those  which  have  been  sustained  by  the 
courts,  in  which  is  taken  away  the  right  to  maintain  replevin  for 
property  taken  for  taxes,  or  to  take  any  other  proceedings 
calculated  to  embarrass  the  collector's  action.  The  legal  view 
of  such  statutes  is  that,  while  they  take  away  a  specific  rem- 
edy, they  nevertheless  leave  to  the  party  other  remedies  which 
are  adequate  to  do  him  eventually  full  justice.1 

Even  as  regards  the  summary  proceedings,  however,  there 
are  some  principles  which  will  constitute  protection  to  the  col- 
lector and  his  sureties.  One  of  these  must  be,  that  they  can 
only  be  proceeded  against  on  notice  with  a  hearing  on  the 
question  of  delinquency.  We  say  nothing  here  of  the  evidence 
which  may  be  received  on  the  hearing ;  of  its  quality  or  its  con- 
clusiveness ;  but  the  principle,  that  one  is  not  to  be  condemned 
unheard,  should  be  considered  inviolable.  The  hearing  will  of 
course  be  summary,  and  a  substituted  notice  might  be  suffi- 
cient, where,  in  proper  cases,  the  law  so  provides.  Another  is, 
that  there  shall  be  some  official  showing  of  the  delinquency ; 
something  of  an  authoritative  character,  and  based  upon  docu- 
ments, returns,  or  records  which  show  the  facts.  It  has  been 
decided  in  one  case  that  an  officer  who  could  have  no  better 
evidence  of  a  collector's  default  than  the  legal  presumption 
that  another  officer,  whose  business  it  was  to  deliver  to  the 

voluntarily   paid   him   cannot   be  ized  to  vacate  the  commission  of 

thus    enforced,    and    action    will '  a  defaulting  tax-collector  and  fill 

lie  against  the  officer  who'  issues  the  vacancy.    "The  running  of  the 

a    warrant    to    enforce    it:    Pear-  state  machinery  is  so  intimately 

son  v.  Canney,  64  Me.  188.    But  in  connected  with  its  treasury,  and 

Maine  a  treasurer  is  not  liable  to  may  be  said  to  be  so  dependent 

a  collector  for  issuing  a  warrant  upon  it,  and  it  is  of  such  tran- 

against  him  for  failure  to  collect  scendent  importance  to  its  citizens 

and  pay  over,  if  the  assessors  have  and  the  public,  that  it  cannot  be 

given  the  treasurer   a  certificate  subjected   to   the   ordinary    rules 

that  they  have  delivered  to  the  col-  governing  in  other  cases:"  Tr.ippe, 

lector  a  list  and  warrant  in  due  J.,  in  State  v.  Frazier,  48  Ga.  137. 

form  of  law,  notwithstanding  such  But  the  remedy  by  summary  judg- 

warrant   was   in   fact   legally   in-  ment  for  taxes  collected  cannot  be 

sufficient:     Snow  v.   "Winchell,   74  had    against    one    who    has    been 

Me.  408.  ousted    on    quo    warranto    as    a 

-  It  has  been  decided  in  Georgia  usurper:  Hartley  v.  State,  3  Kelley 

that  the  governor  may  be  author-  233,  237. 
85 
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collector  the  proper  tax-rolls  and  warrant,  had  performed  that 
duty,  could  not  be  empowered  to  issue  execution  on  such  a  pre- 
sumption, since  the  like  presumption  would  be  equally  strong 
in  favor  of  the  collector,  and  should  consequently  protect  him.1 
It  was  also  decided  in  the  same  case  that  any  such  summary 
process  —  at  least  where  the  statute  had  prescribed  no  form  — 
should  show  on  its  face  the  existence  of  all  the  facts  necessary 
to  give  jurisdiction  to  issue  iy 

The  cpnclusion  to  be  drawn  from  the  authorities  appears  to 
be,  that  the  officer,  by  accepting  the  public  trust,  submits  him- 
self to  the  laws  which  provide  remedies  for  the  enforcement  of 
his  duties,  with  this  restriction,  that  final  process  is  not  to  be 
issued  against  him  unless  the  officer  issuing  it  has  evidence  that 
a  default  has  occurred.  And  so  far  as  the  officer  himself  is 
concerned,  as  his  obligation  does  not  spring  from"  contract,  but 
comes  from  the  law  itself,  he  may  perhaps  be  subjected  to  such 
change  of  remedies,  or  provision  for  new  remedies,  as  may  be 
made  by  changes  in  the  statute  after  his  appointment  or  elec- 
tion. But  summary  remedies  cannot  be  given  against  sureties 
except  as  they  have  assented  to  them,  either  expressly  by  their 
bond,  or  by  implication  in  giving  the  bond  under  a  statute 
which  provides  for  them.  And  changes  in  the  statute  law 
which,  if  applied  to  their  contract,  would  subject  them  to  fur- 
ther responsibility,  or  to  other  remedies  unknown  to  the  com- 
mon law,  could  not  be  applied  at  all. 

The  same  principle  seems  to  apply  here  as  to  the  remedy  by 

i  Weimer  v.  Bunbury,  30  Mich.  201,  citing  to  the  point  that  juris- 
201.  In  this  case  the  court  fully  dictional  facts  must  appear,  Nich- 
sustained  the  power  to  provide  for  ols  v.  Walker,  Cro.  Car.  394;  Rex 
this  summary  process,  but  held  v.  Manning,  1  Burr.  377;  Rex  v. 
that  a  county  treasurer,  in  whose  Mayor,  etc,  of  Liverpool,  1  Burr, 
office  there  was  no  evidence  that  2244;  Frary  v.  Dakin,  7  Johns.  75; 
the  collector  had  ever  had  the  tax-  Mills  v.  Martin,  19  Johns.  7;  Peo- 
warrant,  and  no  evidence  of  de-  pie  v.  Koeber,  7  Hill  39;  Dakin,  v. 
linquency,  except  the  mere  fact  Hudson,  6  Cow.  221;  Bridge  v. 
that  the  time  for  making  return  Ford,  4  Mass.  642;  Cloutman  v. 
of  taxes  collected  and  delinquent  Pike,  7  N.  H.  209;  Barrett  v. 
had  expired,  could  not.be  author-  Crane,  16  Vt.  246;  Chandler  v. 
ized  to  issue  execution  against  the  Nash,  5  Mich.  409;  Piatt  v.  Stew- 
collector.  Compare  Commonwealth  art,  10  Mich.  260;  Newsom  v.  Hart, 
v.  Wilson,  Myers  (Ky.)  127.  14  Mich.  233. 

2  Weimer  v.  Bunbury,  30  Mich. 
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suit  against  the  collector;  while  he  cannot  be  compelled  to 
make  an  illegal  collection,  or  be  rendered  liable  for  neglect  to 
do  so,  yet,  if  he  actually  collects  a  tax,  he  cannot  defeat  the 
summary  proceeding  by  showing  that  the  tax  was  unauthorized.1 


i  Palmer  v.  Craddock,  Myers 
(Ky.)  182.  An  act  authorizing 
the  treasurer  to  issue  execution 
against  persons  making  default  in 
listing  their  property  for  taxation 
was  considered  and  sustained  in 
State  v.  Allen,  2  McCord  55.  But 
this  seems  to  be  going  a  great  way. 
That  a  law  for  summary  judgment 


against  the  collector  and  his  sure- 
ties is  not  unconstitutional,  see 
Worth  v.  Cox,  89  N.  C.  44,  citing 
Oates  v.  Darden,  1  Murphy  500; 
and  Prairie  v.  Worth,  78  N.  C.  169. 
And  see  State  v.  McBride,  76  Ala. 
51,  that  the  judgment  taken, 
though  by  default,  is  conclusive  of 
the  amount  due. 


CHAPTEE  XXIII. 

ENFORCING  OFFICIAL  DUTY  UNDER  THE  TAX  LAWS. 

Customary  provisions,  ^Tnder  any  system  of  taxation, 
most  careful  provisions  are  essential  to  insure  obedience  to 
the  law  on  the  part  of  those  who  are  intrusted  with  its  admin- 
istration. The  serious  consequences  that  ensue  when  any  im- 
portant provision  of  law  is  overlooked  or  disregarded  are 
sufficient  to  render  such  regulations  prudent,  and  the  perpetual 
temptations  which  invite  officers  to  disobedience  orevasion  of 
the  law  must  admonish  the  government  of  their  necessity.  It 
is  to  be  borne  in  mind  also  that  tax-laws,  however  necessary, 
do  not  enlist  the  affections  of  the  people,  and  that  the  public 
sympathy  is  not  unlikely  to  fail  the  officers  when  they  most 
need  it  in  the  performance  of  their  duties.  In  general,  the 
people  submit  to  taxation  as  a  hard  necessity ;  and  as  every  in- 
dividual is  likely  to  be  impressed  with  a  conviction  that  the 
laws  seldom  or  never  operate  with  equality  or  justice,  he  is 
also  likely  to  be  entirely  willing  to  make  his  caseone'that  shall 
escape  the  heavy  burdens.  The  tax  official  is  therefore  ex- 
pected to  enforce  the  law  against  a  community,  the  members  of 
which  excuse  to  themselves  an  evasion  of  its  provisions  on  the 
ground  that  even  then  they  perform  their  duties  as  nearly  as 
do  the  others  upon  whom  the  like  duty  rests;  and  will  feel,  if 
compulsory  steps  are  taken  against  them,  something  like  a 
sense,  of  personal  wrong.  The  difficulty  is  complicated  by  the 
fact  that  the  officers  who  make  the  assessments  are  chosen  by 
the  people  assessed,  and  as  the  local  assessments  are  usually 
made  the  basis  for  state  taxation,  their  constituents  will  expect 
them  to  make  the  valuations  sufficiently  low  to  protect  them 
against  unfair  assessments  elsewhere.  The  sense  of  official 
duty  must  be'  strong  and  the  firmness  considerable  that  can  re- 
sist under  such  circumstances  the  pressure  for  some  departure 
from  the  strict  rule  of  law ;  and  the  conclusive  evidence  that  it 
is  not  always  resisted  is  found  in  the  notorious  fact  that  men 
who  take  solemn  oath  to  perform  to  the  best  of  their  ability 
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the  duty  of  assessing  property  at  its  fair  cash  value  are  ac- 
customed to  assess  it  at  from  one-fourth  to  two-fifths  only, 
excusing  their  disobedience  of  the  law  on  the  general  disobe- 
dience of  others.  The  provision  for  a  state  equalization  as  a 
correction  of  this  evil  does  not  appear  to  cure  this  demoral- 
izing disregard  of  law  and  official  oaths,  nor  does  any  legal 
process  seem  adequate,  to  the  case. 

Of  the  securities  relied  upon  for  the  performance  of  duty 
by  tax  officials,  besides  those  which  may  be  found  in  the  char- 
acter of  the  officials  themselves,  or  that  may  rest  in  the  power 
of  removal,  the  following  may  be  mentioned: 

1.  The  official  oath.  Upon  this  much  less  reliance  is  placed 
than  formerly,  for  the  reason,  perhaps,  that  the  community  has 
come  to  tolerate  —  it  may  almost  be  said  to  demand  —  a  disre- 
gard or  evasion  of  its  provisions,  when  the  apparent  interest  of 
the  district  seems  to  require  it.  Moreover,  as  has  been  shown 
in  another  place,  an  official  oath  is  not  absolutely  essential,  and 
if  neglected,  the  proceedings  may  still  be  valid.  The  oath  is 
consequently  of  little  or  no  importance,  and  probably  might 
be  abolished  without  detriment  to  the  public  service ;  certainly 
without  detriment  to  the  public  morals.1 

2.  An  official  "bond.  This  is  usually  required  of  collectors 
only.  The  value  of  this  depends  on  the  law,-  on  its  terms  and 
on  the  sureties,  and  there  is  no  occasion  to  add  here  to  what 
has  been  said  in  the  last  preceding  chapter. 

3.  Penalties  for  neglect  of  duty.  Of  these  great  use  is  made. 
They  are  either  penalties  to  be  recovered  in  a  civil  action,  or 
they  are  imposed  as  criminal  punishments.  For  the  cases  of 
various  officers  connected  with  the  public  revenue  system,  par- 
ticularly collectors,  appraisers,  and  other  officers  or  agents  in 
the  internal  revenue  and  customs  service  of  the  United  States, 

i  Sufficient  evidence   of  this  is  very  many  cases  to  pay  not  the 

furnished  too  often  by  the  further  least  regard  to  official  obligations 

fact  that  men  appointed  from  the  or  official  oaths,  but  to  use  the 

ranks  of  respectability  to  perform  position  as  one  of  vantage  for  the 

duties  under  the  internal  revenue  purposes  of  public  plunder, 
and  other  tax  laws  are  found  in 
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it  has  been  found  necessary  to  go  further,  and  to  make  some 
criminal  misconducts  and  delinquencies  punishable  as  felonies. 

4.  Common-law  remedies.  These  lie  back  of  those  giyen  by 
statute.  The  most  useful  and  efficient  of  them  all  is  that  which 
is  afforded  by  the  writ  of  mandamus. 

Mandamus :  its  nature.  The  writ  of  mandamus  is  a  sum- 
mary writ,  issuing  from  the  proper  court,  which  commonly  is 
the  highest  court  of  common-law  jurisdiction  of  the  state,  com- 
manding the  officer  or.body  to  whom  it  is  addressed  to  perform 
some  specific  duty,  which  the  party  applying  for  the  writ  is 
entitled  of  right  to  have  performed.1  The  writ  issues  only 
when  the  party  to  whom  it  is  directed  is  in  default;  it  cannot 
confer  upon  him  an  authority  to  do  an  act  which  could  not 
voluntarily  have  been  done;  but  it  is  a  mandate  to  compel  the 
exercise  of  an  authority  which  the  respondent  already  possessed 
but  which  he  has  wrongfully  refused  or  neglected  to  perform. 
It  is  therefore  a  complete  answer  to  the  application  for  the 
writ,  in  any  case,  that  the  respondent  has  no  authority  of  law 
to  do  the  act  which  the  applicant  would  have  performed;2  or 
that  some  further  act  remains  to  be  done  to  complete  the  ap- 
plicant's right.3  The  writ,  therefore,  cannot  require  an  official 
act  by  one  after  he  has  gone  out  of  office,4  nor  by  one  who, 

13  Bl.  Com.  110;  State  v.  Police  (Va.),  25  S.  E.  Rep.  1000.    Mm- 

Jury,  29  La.  An.  146;    Marathon  damns  will  not  lie  to  compel  an 

T'p  v.  Oregon  Tp,  8  Mich.  372;  officer  to  notify  a  board  to  lay  a 

Ex  parte  Nelson,  1  Cow.  417;  Com-  tax  to  pay  state  scrip  which  has 

monwealth  v.   Pittsburgh,   34   Pa.  been     judicially     declared     void: 

St.  496.    To  the  same  effect,  Wil-  State   v.    Comptroller    General,   4 

cox  v.  Hunter  (Va.),  25  S.  E.  Rep.  S.  C.  185.    See  Graham  v.  Parham, 

1000.                                                  '  32  Ark.  676. 

2  United  States  v.  Clark  County,  s  state  v.   Herron,   29   La.  An. 

95  U.  S.  769;  Meriwether  v.  Gar-  848;  State  v.  Rfce,  35  Wis.  178. 

rett,  102  U.  S.  472;  Ex  parte  Row-  *  State  v.  Perrine,  34  N.  J.  L. 

land,  104  TJ.  S.  604;  United  States  254.  Where  proceedings  have  been 

v.  Labette  County,  7  Fed.  Rep.  318;  begun  against  a  board  they  may 

Railway  Co.  v.  Olmstead,  46  Iowa  be  continued  against  their  succes- 

316;  Rice  v.  Walker,  44  Iowa  458;  sors:  Bassett  v.  Barbin,  11  La.  An. 

People  v.  Board  of  Com'rs,  176  111.  672;   Boody  v.  Watson,  64  N.  H. 

576;  State  v.  Fournet,  30  La.  An.  162.    And  see  State  v.  Police  Jury, 

1103;    Saloy  v.  New  Orleans,   33  39  La.  An.  979.     But  mandamus 

La.  An.  79;  State  v.  Police  Jury,  will  not  lie  to  the  board  of  com- 

34  La.  An.  95;  Wilcox  v.  Hunter  missioners  after  the  levy  of  the 
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though  elected,  has  never  qualified  and  entered  upon  the  per- 
formance of  his  duties.'  Nor  can  it  issue  in  advance  of  the  time 
for  the  performance  of  a  duty,  on  any  assumption  that  it  will 
not  be  performed  in  due  season.2 

The  writ  not  of  right:  Even  when  a  prima  facie  case  for  the 
writ  is  made  out,  its  award  rests  in  the  discretion  of  the  court, 
which  will  allow  or  deny  it  according  as  in  its  opinion  justice 
requires,3  and  it  is  in  general  a  sufficient  reason  for  denying  it 
that  another  adequate  remedy  exists.4  Thus,  it  has  been  re- 
fused when  applied  for  to  compel  the  board  of  supervisors  to 
audit  and  allow  to  one  wrongfully  assessed  the  tax  he  had  paid, 
he  having,  in  that  case,  an  adequate  remedy  by.  suit  against  the 
assessors  who  had  assessed  him  without  jurisdiction.5    It  has 


tax  has  been  completed,  the  tax 
extended  on  the  assessment  roll, 
and  the  roll  placed  in  the  tax-col- 
lector's hands;  the  board  being 
functus  officio:  Gaither  v.  Green, 
40  La.  An.  362.  And  the  levy  of  a 
tax  cannot  be  compelled  after  the 
time  fixed  by  law  for  the  levy  has 
expired:  Ellicott  v.  Levy  Court,  1 
Har.  &  J.  359.  See  State  v.  Taylor, 
59  Md.  338.  Nor  can  it  be  com- 
pelled by  the  surviving  members 
of  an  extinct  corporation,  or  by  a 
new  corporation  not  in  privity 
with  the  one  that  is  extinc't:  Bark- 
lee  v.  Levee  Com'rs,  93  V.  S.  258. 

i  State  v.  Beloit,  21  Wis.  280. 

2  School  Com'rs  v.  County 
Com'rs,  20  Md.  449;  State  v.  Bur- 
bank,  22  La.  An.  298.  A  man- 
damus will  not  be  issued  to  com- 
pel the  spreading  of  a  tax  on  the 
roll  in  advance  of  the  time  when 
it  is  to  be  done.  On  the  contrary, 
it  will  be  assumed  that  the  officer 
will  perform  his  duty  when  the 
lime  comes:  Zanesville  v.  Rich- 
ards, 5  Ohio  St.  589,  593.  Where 
the  holder  of  ditch  orders  which 
are  not  paid  because  the  taxes 
have  been  set  aside,  can  have  the 
taxes  re-assessed,  he  will  not  be 


entitled  to  an  immediate  levy  on 
mandamus:  Brownell  v.  Supervis- 
ors, 49  Mich.  414.  When  a  tax  has 
been  paid  and  the  marshal  has 
transferred  to  the  payer  the  tax- 
execution,  mandamus  will  not  lie 
at  the  suit  of  the  land-owner  to 
compel  the  marshal  to  re-transfer 
the  execution  upon  receipt  of  the 
tax:  Freeman  v.  Holcombe,  67  Ga. 
337.  The  writ  of  mandamus  cannot 
compel  a  board  to  meet  and  levy  a 
tax  at  a  time  when  it  is  not  author- 
ized by  law  to  meet:  Graham  v. 
Parham,  32  Ark.  676.  When  the 
board  of  public  instruction  are  to 
determine  ■  the  amount  of  school 
taxes  and  the  county  commission- 
ers- to  levy  them,  mandamus  does 
not  lie  to  compel  the  assessor  to 
enter  the  school  tax  for  collection 
until  the  proper  determination  is 
made:  Jones  v.  Board  of  Pub. 
Inst,  17  Fla.  411. 

a  Weber  v.  Zimmerman,  23  Md. 
45;  Ex  parte  Stickney,  40  Ala.  160; 
People  v.  Wayne  Circuit  Judge,  19 
Mich.  296. 

*  Supervisors  v.  Powell,  95  Va. 
635. 

5  State  v.  Miami  County,  63  Ind. 
497;    Indianapolis  v.  McAvoy,   86 
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also  been  denied  when  asked  for  to  compel  the  cashier  of  a 
national  bank  to  pay  taxes  upon  a  stockholder's  shares  in  the 
bank ;  the  remedy  by  distress  or  by  action  against  the.  bank 
being  sufficient.1  Where  the  statute  affords  an  adequate  rem- 
edy by  certiorari  it  has  been  held  that  mandamus  to  strike 
from  the  rolls  an  illegal  assessment  will  not  lie.2  The  writ  will 
not  be  granted  to  compel  an  assessor  to  assess  for  taxation 
property  at  its  fair  cash  value  instead  of  one-fourth  of  such 
value,  where  the  county  board  %f  equalization  has  full  power 
to  equalize  the  assessment  throughout  the  county.8  And  where 
the  relators  have  neglected  to  use  their  plain  and  adequate 
remedy  by  injunction  to  prevent  the  collection  of  an  erroneous 
assessment,  and  have  been  guilty  of  great  laches,  a  mandamus 
will  not  be  issued  to  compel  a  re-apportionment  though  the 
cost  was  erroneously  apportioned.4  But  a  provision  for  recov- 
ering by  suit  taxes  paid  under  protest  has  been  held  not  to  be 
such  an  adequate  remedy  as  would  prevent  the  issue  of  man- 
damus to  reduce  an  assessment  of  personalty,  the  valuation  of 
which  had  been  wrongfully  increased  by  the  county  auditor.5 

Discretionary  authority.  The  writ  is  not  awarded  to  con- 
trol the  exercise  of  a  discretionary  authority,  and  it  is  there- 
fore usually  said  that  a  judicial  duty  cannot  be  enforced  by 
means  of  it.     Such  a  statement  is  not  accurate ;  a  judicial  duty 

Ind.  587.    See  Byles  v.  Golden,  52  his  property  had  been  taxed  as 

Mich.    612;    Bay    Supervisors    v.  realty  instead  of  personalty  as  re- 

Arenac  Supervisors,  111  Mich.  105;  quired  by  the  statute:  MacKinnon 

People  v.   Chenango   Supervisors,  v.  Auditor-General  (Mich.),  90  N. 

11  N.  Y.  563.    But  where,  by  law,  W.  Rep.  329. 

it  is  the  auditor's  duty  in  a  proper  i  Eyke  v.  Lange,  90  Mich.  592, 

case  to  draw  a  warrant  for  the  re-  100  Mich.  26. 

payment   of   a   tax   illegally   col-  2  People  v.  Board  of  Taxes,  55 

lected,  he  may  be  compelled  by  App.  Div.  (N.  T.)  544. 

mandamus  to  do  so:  Henderson  v.  s  state  v.  Osborn,  60  Neb.  415. 

State,  53  Ind.  60.    But  where  the  To  a  proceeding  to  compel  an  as- 

tax  would  have  been  the  same,  and  sessor  to  assess  ■  property  at  its 

where  the  assessment  could  have  true  cash  value,  it  is  unnecessary 

been  corrected  by  the  board  of  re-  to  bring  in  any  taxpayer  of  the 

view  if  that  tribunal  had  been  ap-  taxing    district    as    a    necessary 

plied  to,  the  owner  was  held  not  party:  Ibid. 

entitled  to  a  writ  of  mandamus  to  *  Simpson   v.   Kansas    City,    52 

compel    cancellation    of    tax-sales  Kan.  88. 

and  the  refunding  of  taxes  because  b  state  v.  Cromer,  35  S.  O.  213. 
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is  as  susceptible  of  being  enforced  by  the  process  as  any  other 
when  the  right  is  clear,  and  when  the  judicial  officer,  if  he  obey 
the  law,  has  no  option,  but  must  do  some  specific  thing  which 
the  law  requires  of  him.  The  more  accurate  statement  would 
be,  that  while  a  judicial  officer,  or  one  exercising  a  judicial  or 
discretionary  authority,  may  be  compelled  to  proceed  in  the 
performance  of  duty,  he  cannot  be  coerced  in  his  judgment  or 
compelled  to  exercise  his  discretion  in  a  partipular  manner  by 
means  of  this  writ.  But  when  a  judge  or  other  officer  has  no 
discretion  as  regards  the  particular  act  to  be  done,  and  a  refusal 
to  do  some  specific  thing  would  be  a  wrongful  denial  of  aright 
or  a  remedy,  mandamus  is  a  proper  and  suitable  process  to 
compel  him  to  perform  his  duty.1 

It  will  not  only  lie,  therefore,  to  compel  an  auditing  board 
to  proceed  to  the  consideration  of  an  account,  and  to  pass  upon 
it  in  some  manner,  but  if  the  charges  are  legal,  and  it  is  the 
clear  duty  of  the  board  under  the  statute  to  make  the  allow- 
ance, that  duty  the  members  may  be  compelled  to  perform  by 
means  of  this  writ.2 

Case  of  assessments.  In  the  application  of  these  principles 
to  cases  in  which  assessments  are  complained  of  as  excessive 
or  relatively  unfair,  it  is  manifest  that  the  scope  for  the  em- 
ployment of  the  writ  is  not  extensive.  Assessors  exercise  a 
quasi  judicial  authority,  and  when  property  is  to  be  taxed  by 
value,  the  value  must  be  determined  by  their  judgment.  If 
they  fail  to  proceed  in  the  performance  of  duty,  they  may  be 

i  See  Ex  parte  Burr,  9  Wheat.  grant  or  refuse  it  so  that  the  ap- 
929;  Ex  parte  Bradstreet,  7  Pet.  plicant  may  appeal  or  pursue  some 
634;  Strafford  v.  Union  Bank,  17  other  remedy,  the  refusal  to  enter- 
How.  275;  People  v.  Board  of  tain  the  application  is  ground  for 
Com'rs,  176  111.  576.  "Where  a  mandamus:  Pflster  v.  State,  82  Ind. 
public  officer  or  board  is  guilty  of  382. 

Bo  gross  an  abuse  of  discretion  or  2  Gunn  v.  Pulaski  County,  3  Ark. 
evasion  as  to  amount  to  a  virtual  427;  People  v.  Macomb  Super- 
refusal  to  perform  the  act  en-  visors,  3  Mich.  475;  Bright  v.  Che- 
joined,  or  to  act  at  all  in  contem-  nango  Supervisors,  18  Johns.  242;  ■ 
plation  of  law,  mandamus  affords  Hull  v.  Oneida  Supervisors,  19 
a  remedy:  Illinois  State  Board  v.  Johns.  259;  People,  v.  New  York 
People,  123  111.  227;  People  v.  Supervisors,  32  N.  Y.  473;  People 
Board  of  Com'rs,  176  111.  576.  v.  Otsego  Supervisors,  51  N.  Y. 
Where  a  board  should  hear  an  ap-  401. 
plication   for   laying   a   tax,    and 
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compelled  to  act,  but  no  court  can,  decide  for  them  what  their 
judgment  is  or  ought  to  be.  These  principles  are  not  only  ap- 
plicable to  the  case  of  the  assessors  proper,  but  also  to  that  of 
the  appellate  boards  who  review  and  revise  their  decisions,  and 
they  are  well  summed  up  by  the  supreme  court  of  Massachu- 
setts, in  a  case  in  which  county  commissioners  had  declined  to 
abate  a  tax  on  behalf  of  one  wh©  claimed  to  have  been  over- 
rated. "  If  the  commissioners,"  it  is  said,  "  had  refused  to  hear 
and  determine  upon  the  compmint,  this  court  would  have  issued 
a  mandamus  requiring  them  to  do  it.  But  the  question  whether 
the  petitioner's  taxes  should  be  abated  or  not  was  a  judicial 
question.  And  although  it  is  within  the  province  of  this  court 
to  require  the  commissioners  to  decide  the  question,  yet  we 
have  no  power  to  decide  it  for  them,  or  to  determine  what  de- 
cision they  shall  make.  No  judicial  officer,  in  determining  a 
matter  legally  submitted  to  his  discretion,  can  ever  be  required 
to  be  governed  by  the  dictates  of  any  judgment  but  his  own. 
"We  are  clearly  of  opinion  that  in  refusing  to  abate  the  peti- 
tioner's taxes  the  commissioners  acted  judicially,  upon  a  sub- 
ject of  which  they  had  final  jurisdiction,  and  in  which  the  ex- 
ercise of  their  discretion  cannot ,  be  revised  by  any  other 
tribunal." 1    Similar  language  has  been  made  use  of  in  Penn- 

i  Gibbs  v.  County  Com'rs,  19  supervisors  in  equalizing  assess- 
Pick.  298,  citing  Chase  v.  Black-  ments,  unless  the  board's  refusal 
stone  Canal  Co.,  10  Pick.  244,  and  to  proceed  according  to  law  is 
United  States  v.  Lawrence,  3  Dall.  established:  Attorney-General  v. 
42.  See,  also,  Clunie  v.  Siebe,  112  Supervisors,  42  Mich.  72.  Man- 
Gal.  593;  Knight  v.  Thomas,  93  damns  lies  to  compel  the  board  of 
Me.  494;  Sullivan  v.  Peckham,  16  review  to  act  on  a  taxpayer's  com- 
R.  I.  525;  State  v.  Savage  (Neb.),  plaint,  though  there  has  been  no 
91  N.  W.  Rep.  716.  Under  the  New  direct  refusal  to  act,  but  an  eva- 
Hampshire  statute  the  assessors  sion  by  promises  and  by  deliver- 
have  original  and  exclusive  juris-  ing  the  assessment-book  to  the 
diction  to  appraise  the  value  of  board  of  review:'  Loewenthal  v. 
property  for  taxation,  and  the  People,  192  111.  222.  Any  private 
court  cannot  entertain  a  bill  for  citizen  in  Minnesota  may  file  an 
mandamus  to  compel  an  increased  information  for  a  writ  of  man- 
valuation  of  property  on  the  sole  damns  to  compel  an  assessor  to 
ground  that  the  appraisal  made  is  proceed  with  the  assessment  of 
less  than  the  true  value:  Man-  property:  State  v.  Weld,  39  Minn. 
Chester  v.  Furnald  (N.  H.),  51  Atl.  426;  State  v.  Archibald,  43  Minn. 
Rsp.  657.  Mandamus  will  not  lie  328.  A  mandamus  to  compel  valu- 
to  control  the  action  of  a  board  of  ation  for  assessment  was  held  not 
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sylvania  in  a  case  in  which  an  inferior  court  had  issued  the 
writ  to  compel  school  directors  to  exonerate  a  person  taxed. 
"This,"  it  is  said,  "was  an  unprecedented  application' of  the 
writ  of  mandamus.  It  is  not  the  ordinary  official  duty  of 
school  directors  to  exonerate  taxes,  but  rather  to  levy  and  col- 
lect them.  If  they  were  backward  in  the  exercise  of  this  offi- 
cial function,  mandamus  might  be  used  to  stir  them  up.  But 
when  they  have  set  themselves  in  motion,  and  are  proceeding 
to  discharge  the  duty  imposed  by  law,  they  are  no  longer  sub- 
ject to  mandamus.  Exoneration  is  a  discretionary  power  in- 
cidental to  their  office,  and  in  this  instance  would  seem  to  have 
been  exercised  by  a  refusal  to  grant  the  relief  asked  for.  We 
have  no  power  to  control  a  discretion  vested  in  them,  and  no 
appeal  lies  from  them  to  judicial  tribunals." l  This  rule  un- 
doubtedly applies  to  all  classes  of  assessments,  and  to  all  other 
actions  of  assessors  which  they  are, to  perform  according  to  the 
dictates  of  their  own  judgment.  In  New  York,  where  a  stat- 
ute made  it  the  duty  of  town  assessors,  when  a  majority  of  tax- 
payers owning  more  than  one-half  the  taxable  property  of  the 
town  had  signed  a  certain  paper,  to  make  affidavit  of  the  fact 
for  a  certain  purpose  important  to  the  town,  a  mandamus  to 
compel  them  to  perform  the  duty  was  held  unauthorized. 
"  The  affidavit  of  the  assessors  must  be  in  accordance  with 
what  they  believe  to  be  the  fact,  otherwise  they  incur  the 
moral  guilt  of  perjury,  irrespective  of  any  determination  the 
court  may  have  made  thereon.  By  the  seventeenth  section  of 
the  act,  false  swearing  by  the  assessors  is  made  perjury,  and, 
should  it  turn  out  that  they  are  right,  and  the  court  wrong,  in 
their  views,  the  only  ground  upon  which  they  could  escape 

to   require  the  board  to  fix  the  firm  the  assessment  or  to  spread 

valuation  from  the  considerations  upon   the   record   its   reasons  for 

suggested  by  the  writ,  but  to  leave  not  doing  so :   Cooper  v.  Springer 

the  board  free  to  exercise  its  func-  (N.  J.),  52  Atl.  Rep.  996.   Further 

tions:    Chicago   Union   T.   Co.   v.  as  to  mandamus  to  compel  assess- 

State  Board,   112   Fed.  Rep.   607.  ment,  see  Qsborne  v.  Ludlow,  78 

Where  the  right  to  have  an  assess-  Mich.     606;     Brown    v.    Nehmer 

ment  made  has  been  determined  (Mich.),  87  N.  W.  Rep.  1035. 
by  adjudication,  the  common  coun-  ■>  Woodward,     J.,     in     Bedford 

cil  will  be  compelled  by  manda-  School  Directors  v.  Anderson,  45 

mus  to  take  action  and  exercise  Pa.  St.  388,  390.  - 

its  legal  discretion  either  to  con- 
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conviction  would  be  that  the  affidavit  was  not  their  voluntary 
act,  but  the  result  of  coercion,  which  they  had  no  power  to  re- 
sist. If  this  appeared  upon  the  face  of  the  affidavit,  it  is  en- 
tirely clear  that  in  no  legal  sense  would  it  be  their  affidavit  at 
all,  but  a  mere  nullity.'  It  follows  that  there  is  no  remedy 
provided  by  the  act  for  the  correction  of  errors  into  which  the 
assessors  may  fall  in  respect  to  the  matter  referred  to  their 
determination.  The  statute  having  declared  it  to  be  their  duty 
to  make  the  affidavit  when  the  fact  exists,  the  court  have  power, 
by  mandamus,  to  compel  them  to  proceed  and  examine  the 
evidence  and  determine  the  fact,  and  if,  from  their  determina- 
tion, it  appears  that  the  requisite  consent  had  been  given,  to 
make  an  affidavit  in  accordance  therewith.  This  is  the  uni- 
versal rule,  in  respect  to  all  subordinate  courts  and  tribunals 
clothed  with  the  exercise  of  judgment  or  discretion.  They 
may,  by  mandamus,  be  compelled  to  proceed  and  determine 
the  matter,  but  cannot  be  compelled  to  decide  in  any  par- 
ticular way.  If  they  could,  it  would  no  longer  be  their  judg- 
ment or  discretion,  but  that  of  the  court  awarding  the  writ. 
Their  determination  is  conclusive,  unless  some  mode  of  review 
is  provided."1 

Where,  however,  the  judgment  of  the  proper  board  has  been 
exercised  and  the  sum  at  which  property  should  be  assessed 
has  been  determined  upon,  and  any  further  act  remains  to  be 
done  to  complete  the  work  of  assessment,  the, proper  officer  or 
board  to  do  the  act  may  be  compelled  by  this  writ  to  perform 
his  or  its  duty.  If  assessors,  for  example,  should  refuse  to 
conform  their  action  to  that  of  the  board  of  review  —  their 
duty  to  do  so  being  purely  ministerial  —  mandamus  would  be 
the  only  speedy  and  effectual  remedy  available  to  correct  their 

i  Howland  v.  Eldredge,  43  N.  Y.  valuation  as  fixed  by  the  board  of 
457.  Mandamus  lies  to  compel  a  assessors,  he  may  be  compelled  by 
county  auditor  to  make  up  his  tax-  mandamus  to  restore  the  latter 
lists  in  accordance  with  the  equal-  valuation:  State  v.  Covington,  35 
ized  valuation  by  the  board  of  S.  C.  245.  And  the  writ  will  lie  to 
supervisors, — to ,  correct  his  plac-  compel  him  to  correct  a  tax  assess- 
ing relator's  realty  at  the  assessed,  ment  which  it  was  his  plain  min- 
instead  of  the  reduced,  valuations:  isterial  duty  to  enter  as  of  a  cer- 
Ridley  v.  Dougherty,  77  Iowa  226.  tain  smaller  amount:  State  v. 
Where  .the  county  auditor  has  Cromer,  35  S.  C.  213.  But  the  writ 
without  authority  changed  the  will  not  lie  to  compel  an  assessor 
valuation  on  his  tax-list  from  the  to  assess  street  railway  property 
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misconduct.1  So  the  writ  will  lie  to  compel  assessors  to  strike 
from  the  assessment  roll  non-taxable  property  which  they  have 
included  in  it.  Here  is  a  clear  case  of  excess  of  jurisdiction; 
nothing  is  submitted  to  their  discretion,  because  by  the  law 
the  subject-matter  of  the  controversy  is  put  beyond  their  au- 
thority, and  they  can  lawfully  neither  list  it,  nor  value  it.2  It 
will  lie  also  where  property  is  assessed  to  the  wrong  person; 
both  the  public  and  the  individual  assessed  being  concerned  in 
having  the.  assessment  so  made  that  a  legal  and  just  tax  can 
be  levied  upon  it.3  It  will  lie  to  compel  an  assessor  to  assess 
lots  separately  as  required  by  the  statute ; 4  to  compel  the  as- 


in  excess  of  its  value  upon  the 
ground  that  it  was  greatly  under- 
valued for  the  previous  fiscal  year 
hy  reason  of  the  misrepresenta- 
tions of  the  company's  officers  as 
to  its  value:  Olunie  v.  Siebe,  112 
Cal.  593.  Nor  -will  the  writ  lie  to 
compel  assessors  to  make  oath  that 
they  have  valued  the  property  as 
required  by  law,  when  in  fact  they 
have  not  done  so.  "Courts  do  not 
sit  to  compel  men  to  take  false 
oaths,  and  whatever  duty  the  as- 
sessors may  have  omitted,  they 
owe  no  duty  to  the  public  to  com- 
mit crime,  and  no  public  exigency 
can  require  it  of  them : "  Andrews, 
J.,  in  People  v.  Fowler,  55  N.  Y. 
252,  254.    ■ 

i  State  v.  Assessors,  30  La.  An. 
261.  See  People  v.  Ulster  Super- 
visors, 65  N.  Y.  300,  reversing  6,3 
Barb.  83;  People  v.  Ontario  Super- 
visors, 85  N.  Y.  323. .  It  was  held 
in  State  Board  of  Equalization  v. 
People,  191  111.  528,  that  an  assess- 
ment by  the  state  board  of  equali- 
zation may  be  impeached  and  de- 
clared void  and  equivalent  to  no 
assessment  where  such  assessment 
is  so  low  as  clearly  to  show  it  is 
fraudulent. 

2  Baltimore  County  Com'rs  v. 
Winand,  77  Md.  522;  People  v. 
Auditor-General,  9  Mich.  134;  Peo- 


ple v.  Otsego  Supervisors,  51  N.  Y. 
401;   People  v.  Barton  Assessors, 

44  Barb.  148;   People  v.  Olmsted, 

45  Barb.  644;  People  v.  New  York 
City  Tax  Com'rs,,  41  •  Hun  373. 
Where  a  lot  outside  of  an  assess- 
ment district  is  included  by  mis- 
take in  an  assessment  for  repay- 
ing, the  error  is  clerical,  and  man- 
damus is  the  proper  remedy  of  the 
owner  of  the  land  so  included  to 
compel  correction:  People  v.  "Wil- 
son, 119  N.  Y.  515.  On  the  general 
subject  compare  Miltenberger  v. 
St.  Louis  County  Court,  50  Mo.. 
172.  Mandamus  will  lie  to  compel 
supervisors  to  obey  an  order  of 
court  to  correct  an  erroneous  as- 
sessment, and  to  refund  moneys 
collected  upon  it:  People  v.  Ulster 
Supervisors,  65  N.  Y.  300.  It  was 
held  in  Baltimore  County  Com'rs 
v.  Wineland,  77  Md.  52,2,  that  as 
the  county  commissioners  have 
power  to  add  to  the.  assessment 
personalty  not  returned  by  any 
assessor  or  collector,  mandamus  to 
strike  such  additional  assessment 
from  the  books  will  not  lie  al- 
though such  assessment  was  made 
without  previous  notice  to  the 
owner  as  required  by  law. 

a  Ames  v.  People,  26  Colo.  83. 
*  Neu  v.  Voege,  96  Wis.  489. 
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sessment  as  town  lots,  and  not  as  farming  lands,  of  land  which 
has  been  laid  out  into  lots ; 1  and  to  correct  clerical  errors  in 
the  assessment  rolls  while  yet  they  are  in  the  assessor's  hands.2 
If  assessors  omit  from  the  roll  property  which  is  taxable,  they 
may  be  compelled  to  insert  it  on  the  roll  on  the  application  of 
the  proper  law  officer  of  the  state.3  So  if  some  official  act  is 
required  to  be  done  before  some  portion  of  the  taxable  prop- 
erty can  be  assessed  —  such  as  &  survey,  or  the  determination 
of  a  township  line  —  mandamus  will  lie  to  compel  the  perform- 
ance of  such  act.4  The  writ  will  also  be  granted  on  a  con- 
tractor's relation  to  compel  a  city  to  make  a  new  assessment 


i  State  v.  Herrald,  36  W.  Va.  721. 

2  People  v.  Wilson,  7  N.  Y.  Supp. 
627. 

a  People  T.  Shearer,  30  Cal.  645; 
Ames  v.  People,  26  Colo.  83;  State 
v.  Board  of  Assessors,  52  La.  An. 
223;  Knight  v.  Thomas,  93  Me. 
494;  Boody  v.  -Watson,  64  N.  H. 
162.  The  case  first  cited  was  one 
in  which  promissory  rights  in  the 
public  lands  were  held  to  be  tax- 
able, and  were  ordered  to  be  placed 
upon  the  roll.  Possibly  a  private 
individual  might  have  been  re- 
lator in  this  case.  See  People  v. 
Haley,  37  N.  Y.  344,  53  Barb.  547. 
It  was  so  held  in  Hyatt  v.  Allen, 
54  Cal.  353,  and  Knight  v.  Thomas, 
93  Me.  494.  See,  also,  People  v. 
Purviance,  12  111.  App.  216.  As  to 
the  requisites  of  a  petition  for  a 
mandamus  '  to  compel  the  county 
clerk  to  extend  taxes  assessed  by 
the  assessor  against  personalty  for 
years  in  which  such  property  has 
been  omitted  from  assessment, 
see  People  v.  Sellars,  179  111.  170. 
Mandamus  to  compel  assessors  to 
assess  omitted  real  estate  will  not 
be  granted  where  it  would  not  be 
effective — as  where  the  assessment 
complained  of  has  long  since  been 
made:  Knight  v.  Thomas,  93  Me. 
494. 


*  See  People  v.  Essex  Super- 
visors, 85  N.  Y.  612;  Jones  v. 
Board  of  Public  Instruction,  17 
Fla.  411;  People  v.  Purviance,  12 
111.  App.  216;  State  v.  Edgefield 
County  Com'rs,  18  S.  C.  597.  The 
writ  will  lie  to  compel  township 
officers  to  lay  a  drain  assessment 
before  the  board  of  supervisors, 
unless  the  circumstances  are 
clearly  such  that  justice  requires 
it  should  not  issue:  Laubach  v. 
O'Meara,  107  Mich.  29.  Mandamus 
is  properly  addressed  to  a  city 
clerk  to  .compel  him  to  receive 
statements  and  extend  tax:  State 
v.  Tracy,  94  Mo.  217.  Mandamus 
issued  to  a  supervisor  to  compel 
him  to  deliver  to  the  board  of 
supervisors  the  corrected  assess- 
ment roll  of  his  town,  that  the 
same  with  proper  warrant  may  be 
delivered  to  the  sheriff  for  collec- 
tion: People  v.  Hardenburgh,  90 
N.  Y.  411.,  If  a  county  clerk  has 
delivered,  in  compliance  with  the 
statute,  the  assessment  books  to  a 
de  facto  assessor  claiming  under 
color  of  a  legal  appointment,  he 
cannot  be  compelled  by  mamdamus 
to  obtain  the  books,  or  to  make 
new  ones,  and  deliver  them  to  one 
claiming  to  be  the  duly  elected 
assessor.     The   appointment  can- 
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where  the  original  one  was  set  aside  for  an  amendable  defect 
in  the  ordinance.1 

In  all  these  cases  there  is  a  clear  legal  right  of  the  public  or 
of  a  private  party  to  have  performed  a  certain  act  which  the 
officer  refuses  to  perform;  and  it  is  immaterial  what  is  the 
nature  of  the  duty,  if  in  the  particular  case  the  officer  has  no 
discretion.  Such  cases  would  stand  in  pointed  contrast  to 
one  in  which  attempt  should  be  made  to  control  the  judgment 
or  discretion  of  assessors,  or  of  the  appellate  board  of  review, 
after  an  appeal  has  been  taken  to  it.2  So  the  assessor,  when 
he  has  a  mere  ministerial  duty  to  perform,  like  that  of  the  de- 
livery to  some  other  officer  of  a  correct  copy  of  the  assessment 
roll,  in  a  case  where  he  has  assumed  to  make  unauthorized 
changes,  may  be  compelled  on  this  writ  to  perform  it.8  And 
county  commissioners,  when  they  constitute  the  appellate  tri- 
bunal for  the  hearing  of  complaints  against  assessments,  may 
be  compelled  by  this  writ  to  proceed  to  the  hearing,  this  being 
a  right  of  the  party  which  they  have  no  discretion  to  deny.4 

Political  duties.  Recurrence  to  the  general  principles  al- 
ready stated  will  make  it  plain  that  mandamus  is  not  a  proper 
remedy  for  a  failure  in  the  performance  of  political  duties,  or 

not  be  questioned  collaterally,  and  equalization    shows    inferentially 

mandamus  will  not  lie  unless  the  that  it  heard   evidence  when   in 

right  is  clear:  People  v.  Lieb,  85  fact   it   did   not,   mandamus   will 

111.  484.  issue  to  compel  the  correction  of 

i  People  v.  Pontiac,  185  111.  337.  the  record  so  that  the  fact  shall 

The  right  to  compel  by  mandamus  appear  therefrom:  State  v.  Dodge 

officers  of  a  levee  district  to  assess  County  Board,  20  Neb.  595. 

and  collect  the  taxes  therein  is  s  People  v.  Ashbury,  44  Cal.  616. 

barred  by  the  six-year  statute  of  *Beidler  v.  Koehersperger,  171 

limitations:  Woodruff  v.  State,  77  111.  563;  Koehersperger  v.  Lamed, 

Miss.  68.     In  a  suit  by  a  warrant-  172  111.  86;  New  Haven  Clock  Co. 

bolder  for  a  mandate  to  compel  a  v.    Koehersperger,    175    111.    383; 

reassessment   the   city   was   held  Kinley  Manuf.  Co.  v.  Kochersper- 

estopped    from    denying    the    in-  ger,  174  111.  379.    This  seems  to  be 

validity  of  an  assessment  for  ben- 1  recognized    in    James    v.    Bucks 

«fits:  Phillips  v.  Olympia,  21  Wash.  County,  13  Pa.  St.  72,  where,  how- 

153,  ever,  the  party  had  deprived  him- 

2  Gibbs   v.    County    Com'rs,    19  self  of  the  right  to  be  heard.    And 

Pick.  298.    See  Miltenberger  v.  St.  see  Virginia,   etc.   Co.   v.   County 

Louis  County  Court,  50  Mo.  172.  Com'rs,  5  Nev.  341. 
But  if  the  record  of  a  board  of 
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for  errors,  intentional  or  otherwise,  in  their  performance. 
Such  duties  are  always  confided  to  the  political  sense  and  po- 
litical judgment  of -the  people  or  their  representatives,  and 
their  reasons  for  any  particular  action  or  failure  to  take  action 
cannot  in  general  be  inquired  into.  If,  therefore,  the  people 
of  a  township,  or  the  proper  board  having  the  power,  shall  fail 
to  vote  such  taxes  as  seem  to  be  needful,  the  courts  cannot  in- 
terfere by  mandamus.  If  th^y  could  do  so,  it  would  be  the 
courts,  and  not  the  people,  who  in  effect  would  exercise  the 
local  political  authority.1 

To  this  general  rule,  however,  there  are  Some  very  impor- 
tant exceptions.  The  power  of  the  people  to  vote  local  taxes,  it 
has  already  been  seen,  is  not  independent  and  absolute.  They 
are  restrained  within  certain  bounds,  and  on  the  other  hand 
they  are  compelled  to  act  in  some  cases  and  to  make  levies, 
however  unwilling  they  may  be  to  do  so.  The  most  common 
case  is,  where  a  tax  for  some  general  purpose  is  required,  and 
a  municipality  neglects  or  refuses  to  levy  the  portion  assigned 
to  it  by  law.  Here  the  local  political  community  has  no  discre- 
tion, ajid  its  officers  may  be  compelled  by  m.andamus  to  obey 
the  law.2  This  remedy,  therefore,  may  be  had  to  compel  a  board 
of  supervisors  to  assess  upon  the  county  the  amount  due  from 

i  See  Union  County  Court  v.  lie  against  a  county  court  to  com- 
Robinson,  27  Ark.  116;  Sinking  pel  the  levy  of  a  tax,  but  must  be 
Fund  Com'rs  v.  Grainger,  98  Ky.  directed  to  the  individual  officers 
319;  Board  of  Education  v.  Coving-  entrusted  with  the  performance 
ton  General  Council,  103  Ky.  634.  of  that  duty:  Montgomery  County 
In  the  case  first  cited  the  en-  v.  Menifee  County  Ct,  93  Ky.  33. 
deavor  was  made  to  compel  school  A  taxpayer  may  intervene  and 
district  authorities  to  increase  the  plead  a  defense  to  a  proceeding  to 
school  levy  which  the  people  had  compel  a  tax-levy,  when  the  super- 
voted  for  the  year,  on  a  showing  visors  refuse  to  set  it  up:  Rich- 
that  it  was  insufficient  for  the  ards  v.  Lyon  County  Supervisors, 
Support  of  proper  schools.  In  the  69  Iowa  612.  An  award  of  a  man- 
case  from  103  Ky.  634,  the  court  damns  to  a  board  of  supervisors 
said  it  would  not  compel  the  city  to  meet  and  levy  a  tax  on  the  tax- 
council  to  levy  for  the  board  of  able  property  of  a  county  to  build 
education  a  tax  at  a  certain  rate  bridges  will  be  satisfied  by  a  levy 
unless 'the  council  perversely  re-  at  the  board's  first  regular  meet- 
fused  to  fix  such  rate  as  would  ing  after  the  service  of  the  writ: 
raise  the  necessary  amount.  State  v.  Pierce  County,   71  Wis. 

2  People  v.  Jackson  Supervisors,  321. 
24  Mich.  237.    Mandamus  will  not 


CH.  XXIII.]  ENFORCING    DUTV    UNDER   TAX    LAWS. 


1361 


it  to  the  state,  after  it  has  been  adjusted  and  settled  by  the  com- 
petent authority;  and  to  compel  a  township  to  levy  a  tax  as 
required  by  law  to  make  good  to  the  county  a  loss  sustained 
by  the  default  of  the  township  treasurer.1 

The  remedy  is  equally  available  where  the  officers  of  a  mu- 
nicipality wrongfully  neglect  or  refuse  to  levy  a  tax  for  the 
satisfaction  of  some  demand  already  established  and  settled, 
and  for  which  the  law  requires  a  tax  to  be  laid.2   In  such  cases 


i  Hart  v.  Oceana  County,  44 
Mich.  417;  Veghte  v.  Bernards, 
42  N.  J.  L.  338.  Mandamus  will 
lie  to  compel  the  supervisor  to 
extend  school-tax  according  to  the 
estimate  furnished  him  by  dis- 
trict directors,  though  the  county 
court  (without  authority)  has 
forbidden  it:  State  v.  Byerij,  67 
Mo.  706.  A  peremptory  mandamus 
will  not  be  issued  to  a  board  of 
county  commissioners  to  levy 
taxes  on  the  taxable  property  sit- 
uated within  a  school  district  to 
pay  interest,  etc.,  on  the  school 
district's  bonds,  unless  the  right 
is  clear  and  the  school  district 
has  had  an  opportunity  to  be 
heard:  Canatt  v.  County  Com'rs, 
39  Kan.  505. 

2  See  Shelley  v.  St.  Charles  Co., 
30  Fed.  Rep.  603;  Rdbinson '  v. 
Butte  Supervisors,  43  Cal.  353; 
Manor  v.  McCall,  5  Ga.  522;  Jus- 
tices v.  Paris,  W.  &  K.  R.  T.  Co., 
11  B.  Mon.  154;  Anderson  County 
Court  v.  Stone,  18  B.  Mon.  852; 
Spencer  County  Court  v.  Common- 
wealth, 84  Ky.  36;  Fleming  v. 
Dyer  (Ky.),  47  S.  W.  Rep.  444; 
School  Com'rs  v.  County  Com'rs, 
20  Md.  449;'  Whitely  v.  Lansing, 
27  Mich.  131;  Be.aman  v.  Board  of 
Police,  42  Miss.  237;  Sheridan  v. 
Fleming,  93  Mo.  321;  State  v. 
Cather,  22  Neb.  792;  State  v.  Rail- 
way, 49  N.  J.  L.  384;  Ex  parte  Al- 
bany Common  Council,  3  Cow. 
358.     Where    a   tax   has   already 
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been  levied  by  one  authority  man- 
damus will  not  issue  to  compel 
the  levy  of  it  -by  another  author- 
ity, though  there  is  question  which 
is  the  proper  authority  to  make 
the  levy:  Board  of  Education  v. 
Common  Council,  128  Cal.  369. 
'The  court  will  not  issue  a  man- 
damus to  compel  a  school  board  to 
make  a  levy  for  the  payment  of 
orders  issued  in  violation  of  a 
constitutional  provision :  Demp- 
sey  v.  Board  of  Education,  40  W. 
Va.  99.  The  writ  will  not  be 
granted  to  compel  the  assessment 
by  a  township  of  a  tax  to  pay  the 
uncollected  part  of  a  former  as- 
sessment ordered  to  pay  the 
amount  then  due  on  its  bonds, 
until  after  the  sale  for  delinquent 
taxes  of  the  land  whereon  the 
former  assessment  was  made: 
Wayne  County  Savings  Bank  v. 
Roscommon  T'p  Supervisor,  97 
Mich.  630.  Under  a  statute  au- 
thorizing cities  to  issue  bonds  for 
internal  improvements,  and  direct- 
ing an  annual  tax  levy  to  meet  in- 
terest thereon,  a  city  which  each 
year  levied  a  tax  sufficient  by  com- 
putation to  meet  this  interest  on 
water-works  bonds,  cannot  be  com- 
pelled by  mandamus  to  make  an 
additional  levy  to  meet  arrears 
due  to  unpaid  taxes:  Gay  v.  New 
Whatcom  (Wash.),  67  Pac.  Rep. 
88.  Where,  in  certain  years,  a 
town  had  omitted  to  levy  the  spe- 
cial tax  provided  by  statute  to  pay 


13C2 


ENFORCING   DUTY    UNDER   TAX    LAWS.  [CH.  XXIII. 


the  remedy  may  be  had  on  behalf  of  the  state  or  the  munici- 
pality concerned,  or  by  any  individual  whose  demand  the  tax 
should  pay.  Thus,  if  one  has  recovered  a  judgment  against  a 
municipality  which  can  only  be  paid  by  means  of  taxation,  the 
levy  of  a  tax  to  pay  it  may  in  proper  cases  be  compelled.1    It 


the  town's  bonds,  which  omissions 
were  acquiesced  in  by  the  bond- 
holders, the  latter  were  held  not* 
entitled  to  have  such  omissions 
made  good  by  mandamus:  United 
States  v.  Cicero,  41  Fed.  Rep.  83. 
Right  to  mandamus  precluded  by 
acquiescence  or  agreement: 
United  States  v.  Cicero,  41  Fed. 
Rep.  83;  Huntington  County  v. 
State,  109  Ind.  596.  Attachment 
for  contempt  for  disobedience  of 
mandamus  to  levy  tax,  see  Presi- 
dent v.  Elizabeth,  40  Fed.  Rep. 
799. 

iKnox  County  v.  •  Aspinwall,  24 
How.  376;  Supervisors  v.  United 
States,  4  Wall.  435;  "Von  Hoffman 
v.  Quincy,  4  "Wall.  535;  Galena  v. 
Amy,  5  "Wall.  705;  Walkley  v.  Mus- 
catine, 6  Wall.  481;  Riggs  v.  John- 
son County,  6  Wall.  166;  Weber  v. 
Lee  County,  6  Wall.  210;  United 
States  v.  Keokuk,  6  Wall.  514; 
Benbow  v.  Iowa  City,  7  Wall.  313; 
Mayor,  etc.  v.  Lord,  9  Wall.  409; 
Supervisors  v.  Durant,  9  Wall. 
415;  United  States  v.  New  Orleans, 
98  U.  S.  381;  Wolff  v.  New  Orleans, 
103  U.  S.  358;  East  St.  Louis  v. 
United  States,  120  U.  S.  600; 
United  States  v.  County  Court,  122 
U.  S.  306;  United  States  v.  Vernon 
County,  3  Dill.  281;  United  States 
v.  Jefferson  County,  5  Dill.  310; 
Clews  v.  Lee  County,  2  Woods 
474;  Smith  v.  Tallapoosa  Com'rs, 
2  Woods  596;  United  States  v.  New 
Orleans,  17  Fed.  Rep.  483;  Dever- 
eaux  v.  Brpwnsville,  29  Fed.  Rep. 
742;  Marion  County  v.  Coler,  75 
Fed.  Rep.  352;  Frank  v.  San  Fran- 


cisco County,  21  Cal.  668;  State  v. 
County  Com'rs,  19  Fla.  17;  State  v. 
Jacksonville,  22  Fla.  21;  Olney  v. 
Harvey,  50  111.  453;  East  St.  Louis 
v.  United  States,  124  111.  665; 
Huntington  v.  Smith,  25  Ind.  486; 
Coy  v.  Lyons  City,  17  Iowa  1; 
Roynton  v.  Newton,  34  Iowa  510; 
Phelps  v.  Lodge,  60  Kan.  *122; 
Sinking  Fund  Com'rs  v.  Grainger, 
98  Ky.  319;  Muhlenberg  County  v. 
Morehead  (Ky.),  46  S.  W.  Rep. 
691;  Whitely  v.  Lansing,  27  Mich. 
131;Flagg  v.  Palmyra,  33  Mo.  440; 
State  v.  Hugg,  44  Mo.  116;  Gooch 
v.  Gregory,  65  N.  C.  142;  Lutter- 
loh  v.  Com'rs,  65  N.  C.  403;  Gor- 
gas  v.  Blackburn,  14  Ohio  -252; 
Commonwealth  v.  Allegheny 
County,  37  Pa.  St  277,  290;  Sand- 
meyer  v.  Harris,  7  Tex.  Civ.  App. 
515;  Fisher  v.  Charleston,  17  W. 
Va.  595;  State  v.  Madison,  15  Wis. 
30;  State  v.  Beloit,  20  Wis.  79; 
State  v.  Milwaukee,  20  Wis.  87; 
Watertown  v.  Cady,  20  Wis.  501; 
State  v.  Racine,  22  Wis.  258;  Has- 
brouck  v.  Milwaukee,  25  Wis.  122. 
The  writ  may  be  issued  in  Mis- 
souri by  any  court  having  juris- 
diction to  compel  payment  of  the 
judgment:  State  v.  Rainey,  24  Mo. 
•229.  Any  citizen  may  be  relator 
to  compel  payment:  Decatur 
County  Board  v.  State,  86  Ind.  8; 
State  v.  Fyler,  48  Conn.  145.  In 
Florida  demand  must  first  be 
made  upon  the  proper  authorities 
to  levy  the  tax:  State  v.  Jackson- 
ville, 22  Fla.  21.  But  it  seems  not 
to  be  necessary  in  Missouri  to 
show  this:    State  v.   Slavens,  75 
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is  customary  to  make  express  provision  by  statute  for  such 
cases,  and  when  the  statute  requires  the  levy  of  a  tax  the  case 
is  clear.  When  the  statute  does  not  expressly  require  it,  the 
duty  may  perhaps  be  equally  plain  if  the  municipality  has  been 
clothed  with  the  requisite  power;  for  in  contracting  a  debt  a 
municipality  impliedly  contracts  with  the  creditor  that  the 
taxing  powers  conferred  upon  it  by  the  state  shall  be  employed 
for  the  satisfaction  of  the  obligation.1    And  the  powers  it  had 


Mo.  508.  It  is  no  defense  that  the 
bonds  upon  which  the  judgment 
was  rendered  had  previously  been 
adjudged  invalid:  Hill  v.  Scotland 
County  Court,  32  Fed.  Rep.  716. 
And  where  mandamus  is  sought 
to  levy  a  tax  to  pay  judgments 
rendered  on  county  warrants,  de- 
fenses predicated  on  the  invalid- 
ity of  such  warrants  are  not  avail- 
able: Board  of  Com'r's  v.  Burfee, 
24  Colo.  57.  As  to  the  issue  of  the 
writ  where  the  city  against  which 
the  judgments  were  rendered  has 
been  abolished,  and  a  "taxing  dis- 
trict" substituted:  >  Devereaux  v. 
Brownsville,  29  Fed.  Rep.  742.  An 
injunction  against  levying  oh  pub- 
lic property  does  not  bar  an  ap- 
plication for  a  mandamus  by  the 
creditor  to  compel  the  levy  of  a 
special  tax  to  pay  the  municipal 
debt:  Brunswick  v.  Dure,  59  Ga. 
803.  Mandamus  will  lie  to  com- 
pel a  city  to  levy  a  tax  to  pay  a 
judgment,  though  it  has  been  en- 
joined from  doing  so  in  a  suit  to 
which  the  judgment  creditor  was 
not  a  party:  Smith  v.  Tallapoosa 
County,  2  Woods  596.  A  judgment 
creditor  of  a  county  to  whom  the 
statute  gives  the  right  to  require 
the  county  to  make  an  annual 
levy  of  five  per  cent,  to  pay  cur- 
rent expenses  and  debts,  but  who 
makes  no  objection  to  repeated 
smaller  levies,  is  not  entitled, 
after  the  lapse  of  several  years, 
to  a  mandamus  to  compel  a  levy 


sufficient  to  make  up  the  defi- 
ciency: Morton  v.  Kirk,  79  Fed. 
Rep.  290.  It  is  not  error  of  which 
the  respondent  can  complain  that 
the  tax  ordered  is  to  be  distrib- 
uted through  several  years: 
Palmer  v.  Jones,  49  Iowa  405.  And 
if  to  levy  all  the  tax  in  one  year 
would  be  oppressive  the  amount 
may  be  apportioned,  to  be  col- 
lected in  successive  years:  Phelps 
v.  Lodge,  60  Kan.  122;  State  v. 
School  District,  22  Neb.  700. 

i  Von  Hoffman  v.  Quincy,  4 
Wall.  535;  Riggs  v.  Johnson  Co., 
6  Wall.  166;  United  States  v.  New 
Orleans,  98  U.  S.  381;  Galena  v. 
Amy,  5  Wall.  705;  Loan  Assoc,  v. 
Topeka,  20  Wall.  655;  Rees  v.  Wa- 
tertown,  19  Wall.  117;  United 
States  v.  Macon  County,  99  U.  S. 
582;  Wolff  v.  New  Orleans,  103 
U.  S.  358;  Ralls  County  Court  v. 
United  States,  105  U.  S.  733;  State 
v.  Police  Jury,  34  La.  An.  673; 
Sibley  v.  Mobile,  3  Woods  535. 
This  .  principle  does  not  apply 
where  other  means  than  taxation 
are  provided  for  meeting  the  obli- 
gation: Water  Commissioners  v. 
Bast  Saginaw,  33  Mich.  164; 
United  States  v.  New  Orleans,  2 
Woods  230;  Board  of  Com'rs  v. 
King,  67  Fed.  Rep.  202.  In  South 
Carolina  the  principle  is  doubted.. 
Mandamus  was  applied  for  to 
compel  the  levy  of  a  tax  to  pay 
a  judgment  recovered  against  a 
town  to  which,  by  charter,  no  ex- 
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when  the  debt  was  created  cannot  subsequently  be  lessened 
or  hampered  to  the  prejudice  of  the  creditor.1  And  it  may  be 
added  that  no  subsequent  change  in  the  municipal  boundaries, 
or  in  its  organization  or  powers,  short  of  its  entire  destruction, 
will  affect  the  right  of  creditors  to  proceed  against  it  or  against 
its  officers  in  any  of  the  customary  methods.2  Nor  is  it  indis- 
pensably necessary  in  all  cases  that  judgment  should  have  been 
recovered,  in  order  that  the  duty  to  levy  a  tax  may  be  impera- 
tive. If  the  amount  of  the  denJand  is  absolutely  fixed  and  de-' 
termined  as  it  Would  be  by  judgment,  and  the  law  makes  it  the 
duty  of  the  proper  officers  to  levy  a  tax  for  its  payment  as  a 
settled  demand,  this  is  sufficient,  and  mandamus  may  issue  if 


press  power  to  tax  was  given. 
"Such  power,"  say  the  court,  "can 
only  be  implied  on  the  ground  of 
necessary  implication.  To  raise 
such  an  implication  it  would  ,be 
necessary  to  hold  that  municipal 
powers  cannot  he  effectively 
granted  without  the  taxing  power 
— a  proposition  that  we  cannot  af- 
firm; no  such  power  of  taxation 
can  therefore  be  implied."  The 
writ  was  denied:  State  v.  Mays- 
ville,  12  S.  C.  76. 

i  See  ante,  pp.  121,  585.  Also 
Deere  v.  Rio  Grande  County,  33 
Fed.  Rep.  823;  Brodie  v.  M'Cabe, 
33  Ark.  690;  Lilly  v.  Taylor,  88 
N.  C.  489;  Goodale  v.  Fennell,  27 
Ohio  St.  426. 

2  The  holder  of  city  bonds  ob- 
tained judgment  upon  them 
against  the  municipality  which, 
under  a  new  title  and  with  differ- 
ent powers  of  taxation,  has  "suc- 
ceeded to  the  city.  Held,  that  he 
might  by  mandamus  compel  the 
new  body  to  levy  a  tax  for  the  pay- 
ment of  his  judgment:  United 
States  v.  Port  of  Mobile,  4  Woods 
536.  When  a  special  tax  is  au- 
thorized for  a  particular  demand, 
and  it  is  inadequate  to  the  pur- 


pose, payment  from  the  general 
fund  may  be  compelled:  United 
States  v.  Clark  County,  95  U.  S. 
769;  Knox  County  Court  v.  United 
States,  109  U.  S.  229.  See  Foote  v. 
Howard  Co.  Court,  4  McCrary  218. 
Where  an  appropriation  to  pay  the 
amount  of  a  tax  voted  by  a  town- 
ship has  been  made,  not  exceeding 
the  legal  percentage  of  taxation 
for  such  purpose,  the  appropria- 
tion is  a  binding  obligation  from 
which  the  town  is  not  discharged 
by  such  subsequent  decrease  in  its 
taxable  property  that  a  levy  does 
not  produce  the  amount  voted,  and 
a  further  tax,  not  exceeding  the 
,  statutory  limitation,  may  be  com- 
pelled: Decatur  County  Board  v. 
State,*86  Ind.  8.  See  Robinson  v. 
Butte  Co.,  43  Cal.  353.  Mandamus 
held  to  lie  to  compel  the  levy  of 
a  special  tax  where  an  effectual 
method  of  enforcing  payment, 
which  existed  when  the  contract 
was  made,  had  been  taken  away: 
State  v.  New  Orleans,  34  La.  An. 
1149.  That  confederating  to- pre- 
vent the  collection  of  a  tax  to  pay 
a  judgment  may  be  actionable, 
see  Findlay  v.  McAllister,  113  U.  S. 
104. 
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performance  of  the  duty  is  neglected  or  refused.1  Indeed,  it 
has  been  held  in  the  case  of  bounty  bonds,  which  by  the  law 
under  which  they  were  issued  were  "a  valid  and  lawful  claim 
against  the  township,"  to  "  be  paid  in  the  same  manner  as  the 
ordinary  township  expenses  "  are  paid,  that  is  to  say,  by  the 
levy  of  a  tax  by  the  township  officers,  an  action  upon  the  bonds 
would  not  lie;  mandamus  being  the  appropriate  and  also  the 
adequate  remedy.2 


i  East  St.  Louis  v.  Zebley,  110 
U.  S.  321;  United  States  v..  Ster- 
ling, 2  Biss.  409;  United  States  v. 
School  District,  20  Fed.  Rgp.  294; 
Tarver  v.  Commissioners,  17  Ala. 
527;  Robinson  v.  Butte  Supervis- 
ors, 43  Cal.  353;  Columbia  County 
v.  King,  13  Fla.  451;  Wilkinson 
v.  Cheatham,  43  Ga.  258;  Gardner 
v.  Haney,  86  Ind.  17;  Clark 
County  Court  v.  Turnpike  Co.,  11 
B.  Mon.  143;  Rodman  v.  Larue 
Justices,  3  Bush  144;  State  v.  New 
Orleans,  34  La.  An.  477;  Roscom- 
mon v.  Supervisors,  40  Mich.  454; 
People  v.  Columbia  Supervisors, 
10  Wend.  363;  People  v.  Otsego 
Supervisors,  51  N.  Y.  401;  People 
v.  Bennett,  54  Barb.  480;  Pegram 
v.  Commissioners,  64  N.  C.  577; 
State  v.  Clinton  County,  6  Ohio 
St.  280;  Cass  v.  Dillon,  16  Ohio  St. 
38;  State  v.  Harris,  17  Ohio  St. 
608;  State  v.  Board  of  Education, 
27  Ohio  St.  96;  Commonwealth  v. 
Pittsburgh,  34  Pa.  St.  496;  Com- 
monwealth v.  Pittsburgh  Councils, 
88  Pa.  St.  66;  Schoplbred  v. 
Charleston,  2  Bay  63;  Morton  v. 
Compt.  Gen.,  4  S.  C.  430.  Manda- 
mus is  the  proper  remedy  to  com- 
pel a  city  to  level  a  special  tax 
to  pay  ascertained  water  rentals 
due  under  valid — but  repudiated 
—contract  for  water  supply:  State 
v.  Great  Falls,  19  Mont.  518.  A 
city  cannot  have  a  mandamus 
against  a  county  treasurer  for  a 


share  of  the  road  taxes  collected 
under  a  general  law  where  there 
is  no  order  from  the  county  court 
taxing  the  city's  share  of  the 
fund  and  ordering  the  treasurer 
to  pay  it  over:  Oregon  City  v. 
Moore,  30  Or.  215. 

2  Robinson  v.  Butte  County, x  43 
Cal.  353;  State  v.  New  Orleans,  34 
La.  An.  477;  Dayton  v.  Rounds,  27 
Mich.  82.  When  the  proper  tax 
has  been  levied,  so  that  it  has  be- 
come the  duty  of  the  treasurer  to 
make  payment  on  presentation  of 
the  obligations,  it  is  not  necessary 
for  the  holder  to  have  an  order 
from  the  county  commissioners 
for  the  purpose,  and,  consequently, 
they  will  not  be  compelled  to  issue 
one:  State  v.  McCrillus,  4  Kan. 
250.  The  writ  will  not  issue  to 
compel  the  payment  of  that  which 
is  unsettled  and  in  respect  to 
Which  a  trial  may  be  had  in  the 
usual  manner:  Loomis  v.  Rogers, 
53  Mich.  135;  Michigan  Paving  Co. 
v.  Common  Council,  34  Mich.  201. 
See  School  District  v.  School  Dis- 
trict, 40  Mich.  551.  When  a  con- 
tract provides  for  the  payment  of 
one  party  out  of  levies  for  certain 
years,  but  the  municipality  fails 
to  pay,  the  creditor  is  entitled  to 
mandamus  to  collect  a  tax  suf- 
ficient to  pay  him  according  to  the 
assessment  roll  of  the  year  when 
the  levy  is  made:  Nelson  v.  St. 
Martin's  Parish.  Ill  U.  S.  716. 
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^fanaamus  will  also  lie  to  compel  the  levy  of  any  tax  the 
levy  of  which  is  by  law  imperative,  even  though  it  be  for 
purely  local  purposes.  The  principle  is  that  the  law  should  be 
obeyed,  and  in  a  matter  of  public  importance  any  citizen  is 
concerned  to  compel  obedience.1 

But  mandamus  will  not  lie  to  compel  the  levy  of  a  tax  in 
excess  of  the  legal  limitation;2  for,  as  has  been  already  stated, 
this  writ  does  not  confer  powgr;  it  only  compels,  in  proper 
cases,  the  exercise  of  existing  power.  And  it  will  not  be  em- 
ployed to  compel  the  payment  of  judgments  or  other  demands 
to  an  extent  that  would  deprive  the  municipality  of  means  for 
ordinary  and  necessary  municipal  purposes.3    Nor  will  it  lie  to 


i  See  State  v.  Fyler,  48  Conn. 
145;  Decatur  County  Board  v. 
State,  86  Ind.  8.  Mandamus  to 
compel  levy  of  a  fence  tax:  State 
v.  Edgefield  Com'rs,  18  S.  C.  597. 
To  compel  a  county  tax  for  speci- 
fied public  purposes:  People  v. 
New  York,  2  Keyes  288.  Denied 
to  compel  payment  of  claims  is-' 
sued  without  authority:  Peck  v. 
Supervisors,  36  Mich.  377.  Denied 
to  compel  levy  of  a  tax  separate 
from  the  regular  taxes:  State  v. 
Kennington,  10  S.  C.  299. 

2  United  States  v.  Macon  County 
Court,  99  U.  S.  582;  Ralls  County 
Court  v.  United  States,  105  U.  S. 
733;  Bast  St.  Louis  v.  Zebley, 
110  U.  S.  321;  Sidney  v.  Mobile,  3 
Woods  535;  Cope  v.  Collins,  37 
Ark.  649;  Sparland  v.  Barnes,  98 
111.  595;  State  v.  Royse  (Neb.), 
91  N.  W.  Rep.  559;  Corbett  v.  Port- 
land, 31  Or.  407.  See  Grand  Island 
&  N.  W.  R.  Co.  v.  Baker,  6  Wyo. 
369,  399.  As  to  what  would  be  a 
levy  in  excess  of  legal  authority, 
see  a  special  case  in  East  St.  Louis 
v.  Zebley,  supra.  If  the  constitu- 
tion of  a  state  limits  a  city's 
power  to  tax  it  cannot  be  exceeded 
to  pay  debts,  but  it  will  be  com- 
pelled to  go  to  the  limit  of  the 
power,  and  the  legislature  has  no 


right  to  appropriate  all  the  tax  to 
one  class  of  debts:  Sidney  v.  Mo- 
bile, 3  Woods  535.  A  statute  al- 
lowing a  court  to  order  a  levy  to 
pay  a  judgment  may  co-exist  with 
one  limiting  the  municipality  in 
laying  taxes  to  a  certain  rate,  and 
not  be  controlled  by  it.  See  Shields 
v.  Chase,  32  La.  An.  409.  Suffi- 
ciency of  return  to  show  limit  of 
taxing  power  has  been  reached: 
State  v.  Jacksonville,  22  Pla.  21. 

s  Bast  St.  Louis  v.  Trustees,  6 
111.  App.  130;  Cromartie  v.  Com- 
missioners, 87  N.  C.  134.  In  a  pro- 
ceeding for  a  writ  of  mandamus 
to  compel  a  city  to  pay  a  judgment 
the  court  has  no  power  to  control 
the  discretion  of  the  city  authori- 
ties in  making  appropriations 
from  the  taxes  collected  for  cur- 
rent municipal  expenses,  although 
it  may  compel  the  application  of 
any  surplus  remaining  after  the 
payment  of  such  expenses  upon 
relator's  judgment,  rather  than 
upon  other  debts  previously  con- 
tracted: Cleveland  v.  United 
States,  111  Fed.  Rep.  341.  See 
United  States  v.  New  Orleans,  31 
Fed.  Rep.  537;  Sherman  v.  Lang- 
ham,  92  Tex.  13.  Under  a  statute 
authorizing  a  village  to  levy  an 
unlimited  tax  for  any  authorized 
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compel  a  city  to  appropriate  a  part  of  its  revenue  already- 
raised  to  pay  demands  not  provided  for  in  raising  it,  when  all 
such  revenue  is  already  appropriated  and  the  law  forbids  any 
diversion,1  nor  to  compel  the  enforcement  of  a  special  assess- 
ment by  a  sale  of  property  after  the  time  limited  for  the  pur- 
pose by  the  law  under  which  the  assessment  was  laid,2  nor  to 
require  a  second  levy  for  the  payment  of  a  demand  before 
proper  proceedings  have  been  had  to  enforce  the  full  collection 
of  the  first  levy ; 3  nor  to  require  the  levy  of  a  tax  otherwise 


purpose,  upon  a  vote  of  its  elec- 
tors, it  is  no  defense  to  a  manda- 
mus to  compel  the  application  of 
a  tax,  levied  as  required  by  stat- 
ute, to  the  payment  of  a  judgment 
for  interest  on  its  indebtedness, 
that  the  village  would  be  left  -with- 
out sufficient  funds  for  ordinary 
municipal  purpQses:  Kent  v. 
United  States,  113  Fed.  Rep.  232. 
When  a  city  was  limited  in  taxing 
to  one  and  one-half  per  cent,  on 
the  valuation,  but  the  charter  and  - 
general  laws  further  provided  that 
in  case  of  return  nulla  'bona  after 
judgment  against  the  city,  man- 
damus might  issue  to  levy,  assess, 
and  collect  a  special  tax  to  pay 
the  judgment,  held  that  the  former 
provision  applied  to  ordinary  tax- 
ation, and  that  in  addition  to  it 
the  collection  of  a  further  tax  to 
pay  a  judgment  might  be  enforced 
by  mandamus:  Louisiana  v.  United 
States,  103  U.  S.  289.  Where  the 
statute  authorizing  a  mandamus 
is  repealed  after  the  writ  has  is- 
sued, the  court  must  nevertheless 
proceed  to  give  redress  on  the 
writ:  Memphis  v.  United  States, 
97  U.  S.  293.  And  it  has  power 
to  decide  what  objects  shall  be  in- 
cluded in  the.  levy  of  a  tax  under 
the  writ:  Memphis  v.  Brown,  97 
U.  S.  300.  If  it  does  not  distinctly 
appear  that  the  judgment  is 
founded   in  contract,   it  will  not 


be  enforced  by  mandamus  as 
against  a  constitutional  provision 
setting  a  limit  to  taxation:  Farrot 
v.  Bast  Baton  Rouge,  34  La.  An. 
491,  citing  and  following  earlier 
cases.  Compare  State  v.  New  Or- 
leans, 36  La.  An.  687. 

i  State  v.  New  Orleans,  34  La. 
An.  469.  Compare  State  v.  New 
Orleans,  34  La.  An.  477.  Where  a 
warrant  is  expressly  payable  out 
of  the  taxes  of  specified  past  years, 
the  owner  cannot  compel  taxation 
now  to  pay  a  judgment  rendered 
on  such  warrant:  State  v.  Police 
Jury,  33  La.  An.  1122.  A  judg- 
ment creditor  of  a  city  garnished 
property  of  the  city,  and  pending 
an  appeal  in  the  matter  applied 
for  a  mandamus  to  compel  a  tax 
levy  to  pay  his  judgment.  Held, 
that  the  writ  would  not  be  granted 
as  it  did  not  appear  that  he  had 
no  other  adequate  remedy:  Hitch- 
cock v.  Galveston,  4  Woods  308. 

2  State  v.  Taylor,  59  Md.  338. 
Mandamus  will  lie  to  compel  the 
recorder  of  a  village  to  proceed  to 
advertise  for  sale  lands  specially 
assessed,  even  though  he  may 
think  the  assessment  illegal,  if  it 
is  not  bad  on  its  face:  Common 
Council  v.  Whitney,  53  Mich.  158/ 

s  Duperier  v.  Police  Jury,  31  La. 
An.  709;    Kline  v.  Ascension,  28' 
La.  An.  538;  Huey  v.  Police  Jury, 
33  La.  An.  1091. 
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than  in  the  regular  course  of  law.1  And  inasmuch  as  a  pro- 
ceeding by  mandamus  is  in  the  nature  of  an  execution,2  the 
writ  will  not  lie  to  compel  the  levying  of  taxes  in  satisfaction 
of  a  judgment  where,  because  of  the  statute  of  limitations,  an 
execution  cannot  issue  upon  such  judgment.3 

Legislative  duties.  Mandamus  never  lies  to  coerce  the  per- 
formance of  legislative'  duties,  either  by  the  legislature  of 
the  state  or  by  any  inferior  a»d  subordinate  body;  not  only 
because  legislation  is  foreign  to  judicial  duties,  but  also  be- 
cause, in  its  nature,  legislative  action  is  discretionary.  But"  an 
inferior  legislative  body  may  doubtless  be  required  by  this 
writ  to  convene  for  the  purposes  of  action  when  the  law  makes 
it  a  duty ;  and  where  ministerial  action  is  required  of  a  body 
which  also  exercises  legislative  functions,  its  performance  may 
be  compelled  by  mandamus  on  the  like  reasons  as  when  the 
act  is  to  be  performed  by  an  individual  officer.4 

Executive  duties.  The  writ  will  not  be  awarded  to  the 
executive  of  the  nation  or  state ;  such  officers  being  an  inde- 
pendent department  of  the  government,  as  much  so  as  the 
judiciary  itself.5  But  all  other  executive  Officers,6  as  well  as 
all  ministerial  and  administrative  officers,  are  subject  to  the . 
writ  'where  the  duty  to  be  performed  is  clear  and  imperative. 
The  writ  will  therefore  lie  to  a  state  officer  to  compel  him  to 
reject  taxes  which  have  been  returned  to  him  upon  lands 
which  were  exempt  from  the  levy.T    It  will  also  lie  to  com- 

i  State  v.  Shreveport,  33  La.  An.  *  Many  of  the  cases  referred  to 

1179.    Mandamus  will  not  issue  to  under  the  head  of  political  duties 

compel  the  levy  of  a  tax  to  pay  a  are  cases  involving  and  requiring 

judgment   until   the   judgment    is  legislative  action, 

registered,  when  a  statute  requires  6  There  is  some  conflict  on  this 

registry  as  a  condition  precedent,  point,  but  the  weight  of  authority 

although  such  statute  passed  after  is  as  here  stated.     See  the  cases 

the  making  of  the  contract  recov-  collected  in  Cooley's  Const.  Lim,, 

ered  upon.     It  affects  the  remedy  5th  ed.,  138,  n. 

only,  not  the  right:   State  ex  rel.  e  Morton  v.  Compt.  Gen.,  4  S.  C. 

Ranger  v.  New  Orleans,  32  La.  An.  430;  Houghton  County  v.  Auditor- 

493.  General,  36  Mich.  27. 

2  Harshman  v.  Knox  County,  122  t  People    v.    Auditor-General,    9 

U.    S.    306,    318;    Canute    City   v.  Mich.  134.    The  duty  of  the  audi- 

Trader,  132  U.  S.  211.  tor-general  to  reject  taxes,  in  this 

s  Stewart   v.    St.    Clair   County  case,  depended  upon  the  date  when 

Court,  47  Fed.  Rep.  482.  the  patents  for  the  lands  issued; 
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pel  the  state  board  of  valuation,  where  the  entire  franchise 
of  a  corporation  is  taxable  for  city  purposes,  to  refrain  from 
apportioning  the  value  fixed  by  it  between  the  city  and  the 
taxing  districts  outside.1  It  will  also  lie  to  compel  the  proper 
officer  to  issue'  a  distress  warrant  against  a  defaulting  col- 
lector; though  it  is  said  that  if  it  is  manifest  from  an  inspec- 
tion of  the  proceedings  that  the  collector  has  no  authority  to 
collect  the  tax,  by  reason  of  its  illegality,  or  that  the  persons 
assessed,  on  being  compelled  to  pay  it,  would  have  a  remedy 
back  for  restitution,  the  court  will  not  grant  a  process  to  en-  ; 
force  a  collection  that  would  be  fruitless  and  oppressive.2    But 


a  fact  only  to  be  brought  to  his 
knowledge  by  evidence,  but  which 
made  the  duty  clear  when  it  was 
proved.  In  that  regard  the  case 
resembled  People  v.  Otsego  Super- 
visors, 51  N.  Y.  401.  Mandamus 
is  the  proper  remedy  to  compel 
the  auditor-general  to  issue  a  cer- 
tificate of  error  against  a  tax- 
deed,  and  to  determine  the  valid- 
ity of  his  reasons  for  refusal: 
Hubbard  v.  Auditor-General,  120 
Mich.  505. 

i  Adams  v.  Stephens,  88  Ky. 
443;  Howes  v.  Walker,  92  Ky.  258; 
Board  of  Councilmen  v.  Stone 
(Ky.),  58  S.  W.  Rep.  373. 

2  Smyth  v.  Titcomb,  31  Me.  272, 
281,  per  Howard,  J.  See,  also, 
Waldron  v.  Lee,  5  Pick.  323,  which 
covers  all  the  same  ground.  A 
ruling  like  this  in  principle  was 
made  in  People  v.  Halsey,  53  Barb. 
547;  S.  C.  on  appeal,  37  N.  Y.  344. 
The  case  was  one  in  which  a 
county  treasurer  had  assumed  to 
question  an  assessment,  as  being 
unjust,  and  had  refused  to  issue 
his  warrant  for  the  collection  of 
the  tax.  The  court  held  that  he 
had  no  discretion  in  the  premises, 
and  ordered  a  mandamus  to  issue. 
It  was  decided  in  the  same  case 
that  a  private  individual,  having 
a  common  interest  with  the  rest 


of  the  community  in  the  collection 
of  the  tax,  might  be  relator  in  the 
proceeding.  On  this  last  point 
Fullerton,  X,  in  37  N.  Y.  344,  348, 
says:  "Inasmuch  as  the  people 
themselves  are  the  plaintiffs  in 
a  proceeding  by  mandamus,  it  is 
not  of  vital  importance  >who  the 
relator  should  be,  so  long  as  he 
does  not  officiously  intermeddle  in 
a  matter  with  which  he  has  no 
concern.  The  office  which  a  re- 
lator performs  is  merely  the  insti- 
tuting a  proceeding  in  the  name 
of  the  people,  and  for  the  general 
benefit.  The  rule,  therefore,  as  it 
is  sometimes  stated,  that  a  relator 
in  a  writ  of  mandamus  must  show 
an  individual  right  to  the  thing 
asked,  must  be  taken  to  apply  to 
cases  where  an  individual  interest 
alone  is  involved,  and  not  to  cases 
where  the  interest  is  common  to 
the  whole  community.  This  is 
the  rule  adopted  in  many  of  the 
states:  Hamilton  v.  State,  3  Ind. 
452;  State  v.  County  Judge,  7 
Iowa  186;  State  v.  Bailey,  7  Iowa 
390;  County  of  Pike  v.  State,  11 
111.  202.  The  rule  is  different  in 
other  states:  Heffner  v.  The  Com- 
monwealth, 28  Pa.  St.  108;  The 
People  v.  Regents  of  University, 
4  Mich.  98;  People  v.  Inspectors  of 
State   Prison,    4    Mich.    187;    Ar- 
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neither  this  writ  uor  any  other  will  lie  against  a  state'  officer 
when  the  proceeding  will  in  effect  be  a  suit  against  the  state 
unless  by  law  the  state  permits  itself  to  be  sued.1 

Ministerial  duties'  in  general.  One  who  in  good  faith  attends 
a  public  sale  of  property  for  delinquent  taxes  at  the  time  named 
in  the  advertisement,  and  requests  the  treasurer  to  offer  the 
delinquent  property  for  sale,  and  demands  the  right  to  bid 
therefor,  may  by  procedure  in  mandamus  compel  the  treasurer 
to  offer  such  property  for  sale.2  The  purchaser  at  a  tax-sale 
may  have  mandamus  to  compel  the  delivery  to  him  of  the 
prpper  certificate  as  evidence  of  his  purchase,3  or  to  enforce 
the  delivery  of  a  deed  if  he  is  entitled  to  it,4  or  of  a  proper 


berry  v.  Beaver,  6  Tex.  457;  Zebu- 
Ion  Sanger  v.  Kennebec  County, 
25  Me.  291.  But  the  practice  which 
has  so  long  prevailed  here,  though 
never,  so  far  as  I  can  discover, 
passed  upon  directly  by  the  court 
of  last  resort,  where  the  objection 
was  raised,  seems  to  be  a  reason- 
able and  convenient  one,  and 
ought  now  to  be  considered  as 
settled." 

lAntoni  v.  Greenhow,  107  V.  S. 
769;  Carter  v.  Greenhow,  114  U.  S. 
317;  Marye  v.  Parsons,  114  U.  S. 
325.  But  a  state  auditor  may  be 
enjoined  at  the  suit  of  an  indi- 
vidual from  the  performance  of 
merely  ministerial  duties:  Chesa- 
peake, etc.  R.  Co.  v.  Miller,  19  W. 
Va.  408. 

2  State  V.  Farney,  36.  Neb.  537. 

» State  v.  Magill,  4  Kan.  415. 
See  State  v.  Bowker,  4  Kan.  114. 
A  writ  of  mandate  will  not  issue 
to  compel  a  tax-collector  to  issue 
a  certificate  and  deed  to  a  tax- 
sale  purchaser  where  the  petition 
fails  to  aver  that  the  property 
was  assessed,  that  any  taxes  were 
levied,  or  that  the  taxes  were  un- 
paid: Bosworth  v.  Webster,  64 
Cal.  1. 


,  *  State  v.  Bradshaw,  39  Fla.  137, 
citing  Hull  v.  State,  29'  Fla.  79; 
State  v.  Bradshaw,  35  Fla.  313; 
State  v.  Jordan,  36  Fla.  1,  and  State 
v.  Lancaster,  46  S.  C.  282.  But  not 
where  the  failure  to  obtain  a  deed 
was  the  purchaser's  own  fault  or 
mistake:  Klokke  v.  Stanley,  109 
111.  192.  Where  the  sheriff  has 
made  a  sale  arid  entered  the  pur- 
chaser's name  in  his  book  of  sales, 
mandamus  will  be  granted  to  com- 
pel him  to  make  a  deed,  on  his 
refusal  to  do  so  after  the  pur- 
chaser offers  to  comply  with  his 
bid,  etc.;  and  tnis>  though  the 
sheriff,  after  the  sale,  and  before 
such  refusal,  receives  from  the 
mortgagee  the  taxes  due  on  the 
land:  State  v.  Lancaster,  46  S.  C. 
282.  That  the  writ  will  not  issue 
where  the  petitioner  is  not  enti- 
tled to  a  deed,  see  Aitcheson  v. 
Huebner,  90  Mich.  643;  Territory 
v.  Perea  (N.  M.),  30  Pac.  Rep.  928. 
The  statute  of  limitation  in  re- 
spect to  the  right  to  compel  the 
issue  of  a  tax-deed  runs  from  the 
time  relator  became  entitled  to 
the  deed:  Hintrager  v.  Traub,  69 
Iowa  746;  Palmer  v.  Palmer,  36 
Mich.  487. 
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deed,  if  the  one  delivered  to  him  is  defective.1  The  owner, 
whose  title  has  been  cut  off  by  a  tax-sale,  maj'  have  mandamus 
to  compel  the  payment  to  him  of  any  surplus'  moneys  received 
on  the  sale.2  And  the  writ  is  a  proper  remedy  to  compel  the 
county  auditor  to  permit  the  relator  to  redeem  from  a  tax-sale, 
and  to  execute  a  certificate  of  redemption.3  It  is  no  answer  in 
any  such  case  that  the  officer  was  to  perform  the  duty  in  view 
of  the  facts  made  to  appear  to  him,  and  that  in  his  view  the 
facts  failed  to  make  out  a  case  for  action;  for  if  he  is  in  error 
upon  the  facts,  when  he  is  not  made  the  judge,  his  error  cannot 
take  awa3r  a  right.4-  But  discretionary  powers  may  be  given 
by  the  law  to  any  ministerial  officer;  and  when  they  are,  the 
rules  already  given  must  apply.5 

Collectors  and  receivers  of  public  moneys.  Mandamu&  will 
lie  to  compel  a  collector  to  proceed  in  the  collection  of  a  tax 
even  though  there  would  be  other  remedy  against  him  in  case 
of  his  failure.6  Also  to  compel  him  to  give  the  taxpayer  credit 


iClippinger  v.  Fuller,  10  Kan. 
377. 

2  People  v.  Hammond,  1  Doug. 
(Mich.)  276. 

s  State  v.  Halden,  62  Minn   246. 

*  See  Bryson  v.  Spa,ulding,  20 
Kan.  427,  where  the  officer  was  re- 
quired to  make  a  tax-deed  conform 
to  the  facts,  though  the  record 
was  erroneous.  See,  also,  Common 
Council  v.  Whitney,  53  Mich.  158. 

5  See  Houghton  County  v.  Au- 
ditor-General, 36  Mich.  271,  41 
Mich.  28.  An  officer  will  not  be 
compelled  to  make  a  return  that 
a  tax-sale  was  in  compliance  with 
the  law  when  the  fact  was  other- 
wise: Hewell  v.  Lane,  53  Cal.  213. 
A  township  trustee  has  no  discre- 
tion in  the  payment  of  an  assess- 
ment for  a  ditch  levied  against  the 
township,  if  properly  made,  and 
mandamus  will  be  granted  to  com- 
pel payment:  State  v.  Thompson, 
109  Ind.  533.  Under  a  statute  re- 
quiring the  auditor,  before  signing 
a   street   assessment  warrant,   to 


"examine  the  contract,  the  steps 
taken  previous  thereto,  and  the 
record  of  assessments,  and  must 
be  satisfied  that  the  proceedings 
have  been  legal  and  fair,"  man- 
damus will  lie  to  compel  him  to 
countersign  the  warrant,  there  be- 
ing no  other  remedy,  and  it  being 
clear  that  the  auditor's  determina- 
tion was  not  intended  to  be  final: 
Wood  v.  Strother,  76  Cal.  545. 

o  United  States  v.  Buchanan 
County  Court,  5  Dill.  285;  United 
States  v.  Lafayette  County  Court, 
5  Dill.  288;  State  v.  Fyler,  48 
Conn.  145;  Woodruff  v.  State,  77 
Miss.  68;  State  v.  Whitworth,  8 
Lea  594.  Mandamus  to  compel 
the  payment  of  a  tax  can  only  be 
prosecuted  by  a  citizen  and  tax- 
payer: Garrison  v.  Laurens,  54 
S.  C.  449,  55  S.  C.  551.  The 
construction  of  a  charter  exempt- 
ing inhabitants  of  a  town  from 
taxes  will  not  be  determined  in  a 
mandamus  proceeding  to  compel 
the  treasurer  to  collect  such  taxes : 
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for  taxes  paid,1  and  to  receive  the  taxes  without  charge  of  in- 
terest when  under  the  law  no  interest  is  payable.2  Also  to 
compel  acceptance  of  the  payment  —  where  the  statute  per- 
mits such  payment  —  by  a  tenant  in  common  of  the  proportion 
which  his  undivided  interest  bears  to  the  sum  due  for  de- 
linquent taxes,  and  to  furnish  the  proper  statement.3  Also  to 
require  the  acceptance  of  county  warrants  in  payment  when 
the  law  requires  it  and  they  are  tendered ; 4  and  no  action  of  the 
board  to  which  he  is  in  general  responsible  will  excuse  his  dis- 
obedience to  the  requirements  of  law  either  in  respect  to  the, 
collection  of  monej's  or  to  the  disposition  to  be  made  of.  them 
after  collection.5  It  will  also  lie  to  compel  a  county  treasurer 
to  pay  into  the  state  treasury  the  state's  proportion  of  the 
county  levy,6  and  to  compel  the  refunding  of  moneys  illegally 
collected  of  individuals  where  the  law  requires  such  refunding;7 


Supervisors  v.  Powell',  95  Va.  635. 
The  issue  of  a  mandamus^  decree- 
ing the  collection  of  a  tax  that 
had  been  voted  in  aid  of  a  certain 
railroad  enterprise  could  not  be 
defended  by  a  police  jury  upon 
grounds  which  could  only  be  as- 
serted by  taxpayers  who  had  long 
since  Acquiesced  in  the  election, 
as  well  as  in  its  results:  Missouri, 
K.  &  T.  T.  Co.  v.  Smart,  51  La. 
An.  443. 

i  State  v.  Schnecko,  11  Mo.  App. 
165;  Lobban  v.  State  (Wyo.),  64 
Pac.  Rep.  82.  Where  an  illegal 
tax-sale  has  been  made  and  the 
tax  subsequently  validated,  the 
tax  is  to  be  considered  unpaid,  and 
the  land-owner  may  have  manda- 
mus to  compel  the  proper  officer 
to  receive  and  receipt  it:  Clementi 
v.  Jackson,  92  N.  Y.  591. 

2  People  v.  O'Keefe,  90  N.  Y.  419. 
Mandamus  will  lie  to  compel  a 
sheriff  to  receive  taxes  on  land 
tendered  by  one  having  a  lien 
thereon,  and  to  issue  a  receipt 
therefor:  McNary  v.  Wrightman, 
32  Or.  573.  It  is  also  the  proper 
remedy  to  compel  the  registrar  of 


arrears  to  receive  the  taxes  and 
cancel  a  sale,  where  the  relator 
had  applied  for  all  the  bills  for 
his  taxes,  and  had  received  bills 
for  certain  years  and  paid  them, 
but  did  not  receive  a  bill  for  an- 
other year,  so  that  his  property 
was  subsequently  sold  for  taxes  of 
that  year;  and  the  purchaser,  not 
having  received  a  deed,  is  not  a 
necessary  party:  People  v.  Regis- 
trar of  Arrears,  114  N.  Y.  19.  Man- 
damus will  not  lie  to  compel  a 
county  treasurer  to  certify  that 
all  taxes  are  paid  when  taxes  re- 
main unpaid,  although  the  taxes 
are  illegal:  State  v.  Nelson,  41 
Minn.  25. 

s  State  v.  Reed  (Wash.),  69  Pac. 
Rep.  1096. 

*  Daniel  v.  Askew,  36  Ark.  487. 

s  See  Jones  v.  Wright,  34  Mich. 
371. 

a  State  v.  Staley,  38  Ohio  St. 
259. 

'  People  v.  Otsego  Supervisors, 
51  N.  Y.  401;  East  Saginaw  v. 
County  Treasurer,  44  Mich.  273; 
George's  Creek,  etc.  Co.  v.  Alle- 
gany County  Com'rs,  59  Md.  255. 
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and  this  in  the  case  of  taxes  on  exempt  property,  even  though 
the  exemption  depends  upon  matters  of  fact  which  he  is  to 
inquire  into  and  pass  upon.  The  refunding  in  such  a  case  is  a 
mere  ministerial  duty;  the  officers  are  supposed  to  know  the 
law,  and  it  is  their  duty  to  apply  it  to  the'  facts  as  they  find 
them.1  And  if  taxes  after  collection  have  been  paid  over  to 
the  wrong  custodian,  he  may  be  compelled  by  mandamus  to 
pay  to  the  right.2 

General  remarks.  The  cases  mentioned  sufficiently  indicate 
the  general  nature  of.  those  in  which  the  writ  of  mandamus 
may  afford  the  proper  remedy.  It  will  be  seen  that  it  is 
awarded  as  well  on  behalf  of  the  public  authorities,  to  compel 
performance  of  the  successive  official  duties,  under  the  revenue 
laws,  as  on  behalf  of  private  parties,  whose  rights  have  not 
been  regarded  in  taxation  or  in  any  of  the  proceedings  which 
are  to  result  in  taxation.  On  behalf  of  the  state,  the  writ  may 
issue  against  officers  of  corporations  where  a  duty  is  imposed 
upon  them  under  the  tax-laws;  such,  for  instance,  as  that  of 
furnishing  a  list  of  the  stockholders  for  assessment,8  or  of  pay- 


See  for  special  cases,  Madison 
County  v.  Smith,  95  111.  328;  Peo- 
ple v.  East  Saginaw,  40  Mich.  336. 
In  Louisiana  mandamus  will  not 
lie  to  compel  a  collector  to  pay 
into  the  parish  treasury  moneys 
collected:  State  v.  Boullt,  26  La. 
An.  259.  The  county  treasurer's 
failure  to  pay  over  on  demand  to 
the  owner  of  a  special  assessment 
certificate  moneys  collected,  held 
to  entitle  the  owner  to  a  manda- 
mus to  enforce  his  rights:  State 
v.  Hobe,  106  Wis.  411.  For  a  case 
of  mandamus  to  compel  payment 
by  a  collector  to  the  county  of  a 
county  tax,  see  Sheridan  v.  Rail- 
way, 44  N.  J.  L.  587.  Mandamus 
will  not  lie  to  compel  a  tax-col- 
lector to  pay  moneys  to  one  whose 
term  of  office  has  expired:  Lee  v. 
Taylor,  107  Ga.  362. 

i  People  v.   Otsego  Supervisors, 
51  N.  Y.  401.    The  case  was  one 


of  taxation  of  national  securities, 
which,  under  the  law  and  the  de- 
cisions of  the  courts,  were  not 
within  the  jurisdiction  of  the  as- 
sessors. It  was  made  the  duty  of 
the  supervisors  to  refund  the  tax, 
which  they  could  only  do  on  a 
showing  of  facts.  The  board 
adopted  a  resolution  that  the  claim 
was  invalid,  and  that  it  be  disal- 
lowed, but  this  was  a  manifest 
evasion  of  duty. 

2  State  v.  Treasurer,  35  La.  An. 
1148;  Co-operative  B.  &  L.  Assoc, 
v.  State,  156  Ind.  463. 

8  Insurance  Co.  v.  Baltimore,  23 
Md.  296,  309.  Mandamus  to  of- 
ficers of  national  bank  to  furnish 
list  of  stockholders  not  granted 
where  statement  required  to  be 
furnished  to  assessor  gives  all 
needful  information:  Paul  v.  Mc- 
Graw,  3  Wash.  296.  The  writ  may 
also  be  awarded  to  prevent  a  di- 
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ing  over  a  tax  on  dividends  which  have  been  declared  by  the 
corporation.1 

Federal  jurisdiction.  The  federal  courts  have  no  general 
power  to  issue  the  writ  of  ma/tidamus  to  compel  the  perform- 
ance of  duties 'under  the  state  tax-laws.  That  jurisdiction  be- 
longs to  the  province  of  state  authority.  The  federal  courts 
may,  nevertheless,  issue  the  writ  in  order  to  compel  municipal- 
ities to  levy  taxes  for  the  satisfaction  of  judgments  which  had 
been  rendered  in  such  courts,  and  which  the  local  authorities 
neglected  or  refused  to  provide  for  by  taxation,  though  clothed 
by  law  with  full  authority  to  do  so.  This  is  a  power  incident 
and  necessary  to  their  general  jurisdiction,2  and  will  only  be 
exercised  where  judgment  has  been  obtained.3  A  suit  for  the 
purposes  of  the  writ  may,  however,  be  brought  in  the  federal 
court,  though  the  state  court  would  have  had  authority  to  com- 
pel payment  of  the  demand  without  judgment.4  In  some  cases, 
under  state  laws,  these  courts  have  appointed  commissioners  to 
levy  a  tax  when  the  local  officers  have  refused  to  provide  for 
it.5  But  for  this  purpose  the  proper  statutory  authority  must 
exist.6  If  officers  fail  to  comply  with ,  the  command  of  the 
writ  they  will  be  punished  as  for  contempt,  and  liable  in  dam- 
version  of  funds  held  in  trust  by  a  in  note  3,  p.  1362;  Rees  v.  Water- 
municipal  corporation:  Pike  Co.  v.  ,  town,  19  Wall.  107,  opinion  by 
State,  11  111.  203.  Hunt,  J.;  Heine  v.  Levee  Com'rs, 

i  McVeagh  .  v.  Chicago,  49  111.  19  Wall.  655,  opinion  by  Miller,  J., 
318;  State  v.  Mayhew,  2  Gill  487;  and  the  opinion  of  Mr.  Justice 
Emory  v.  State,  41  Md.  38;  Barney  Bradley,  in  the  case  last  named, 
v.  State,  42  Md.  480.  See  Person  in  1  Woods  246.  Also  United 
v.  Warren  R.  Co.,  32  N.  J.  D.  441,  States  v.  New  Orleans,  2  Woods 
which  was  one  of  mandamus  to  230;  Vance  v.  Little  Rock,  30  Ark. 
the  lessee  of  a  road  to  compel  the      435. 

payment  of  a  tax  upon  it.    When  s  Davenport   v.    Dodge    County, 

the  duty  of  paying  a  tax  upon  the      105  U.  S.  237. 
capital    stock    of    a    corporation  *  Davenport   v.    Dodge    County, 

rests  upon  the  president,  it  is  no      105  U.  S.  237. 
answer   by   the   incumbent   to   a  b  Supervisors  v.  Rogers,  7  Wall. 

mandamus  that  he  was  not  presi-      175,  cited  and  explained  in  Rees 
dent  when  the  taxes  accrued:  Em-      v.  Watertown,  19  Wall,  107,  117. 
ory  v.  State,  41  Md.  38.  e  Rees  v.  Watertown,  19  Wall. 

2  See  Knox  County  v.  Aspinwall,      107,  117. 
24  How.  376,  and  other  cases  cited 
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ages,1  and  it  will  be l  no  excuse  to  them  that  a  state  court  has 
undertaken  to  enjoin  their  action  —  the  state  courts  being 
powerless  to  interfere.2  It  might  be  otherwise  if  the  state  ju- 
risdiction had  been  submitted  to." 

Equitable  remedies.  In  some  cases  courts  of  equity  will 
assist  in  the  enforcement  of  official  duties  in  tax  matters. 
Thus,  where  a  city  had  collected  school  taxes  and  penalties 
thereon,  but  had  not  paid  over  such  collections,  judgment 
creditors  of  the  city's  school  board,  whose  claims  were  payable 
out  of  those  taxes,  were  held  to  be  entitled,  if  the  school  board 
failed  to  require  it,  to  file  a  creditors'  bill  against  the  city  for 
an  accounting.4  A  school  district  may  sue  to  restrain  a  county 
clerk  from  taking  from  its  tax-roll  property  properly  belonging 
to  it  for  taxation.5  And  while  mandamus  will  lie  to  enforce 
an  assessment  to  create  a  fund  out  of  which  certain  warrants 
are  to  be  paid,  a  bill  in  equity  will  also  lie  to  enforce  and  pro- 
tect the  rights  of  the  parties.6  But  as  has  already  been  shown, 
courts  of  equity  have  no  power  to  levy  or  collect  taxes ; 7  and 

i  See  Dow  v.  Humbert,  91  XJ.  S.  judgments    of    the    court:    Meri- 

294;     Newark,  etc.  Inst.  v.  Pan-  wether  v.  Garrett,  102  TJ.  S.  472. 

horst,  7  Biss.  99.  *  New  Orleans  v.  Fisher,  180  U. , 

2  Riggs  v.  Johnson  Co.,  6  Wall.  S.  185.    As  the  collections  were  in 

166;   United  States  v.  Keokuk,  6  trust,   the   statute   of  limitations 

Wall.  514;  Mayor  v.  Lord,  9  Wall.  constituted  no  defense:  Ibid. 

409;     Clews    v.    Lee    County,    2  b  School  District  v.  Long,  2  Okl. 

Woods  474;  Hawley  v.  Fairbanks,  460. 

108  U.   S.   543;    United   States  v.  •  German-American     Savings 

Silverman,  4  Dill.  224.  Bank  v.  Spokane,  16  Wash.  '698. 

s  See      Smith      v.      Tallapoosa  7  See    ante,    pp.     47,     48,     830; 

Com'rs,  2  Woods  596;  Hawley  v.  Grand    Rapids    School    Furniture 

Fairbanks,  108  U.  S.  543.    If  funds  Co.  v.  School  District  Trustees,  102 

are  collected  under  judicial  direc-  Ky.  556.     Where  the  proper  offl- 

tion  by  duly  authorized  taxation,  cers  of  a  levee  district  have  not 

they   cannot   be   appropriated   to  assessed   and   collected   the   levee 

any  other  use  than  that  for  which  taxes  imposed  by  the  act  creating 

they  were  raised,  and  a  collector  the  district,  or  have  failed  to  sell 

may    be    compelled    by    judicial  the  lands  when  delinquent,  equity 

orders   to   collect   such  taxes   by  is    without   jurisdiction    to    have 

sale  of  property  or  by  suit  or  in  such  taxes  assessed  and  collected, 

any  other  way  authorized  by  law,  the  remedy  being  by  mandamus: 

and    to    apply    the    proceeds    on  Woodruff  v.  State,  77  Miss.  68. 
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not  even  the  fact  that  no  one  can  be  found  to  serve  as  collector 
will  afford  ground  for  equitable  relief.1 

iRees  v.  Water-town,  19  Wall.  County  (Ky.),  23  S.  W.  Rep.  674; 

107,     117;     Thompson    v.     Allen  Grand   Rapids    School    Furniture 

County,  115  U.  S.  558,  13  Fed.  Rep.  Co.   v.    School   District   Trustees, 

97;    McLean   County  Precinct  v.  ,  102  Ky.  556.    And  see  Finnegan  v. 

Deposit  Bank,  81  Ky.  254;  Louis-  Fernandina,  15  Fla.  379. 
ville    Trust    Co.    v.    Muhlenburg 


CHAPTEE  XXIY. 

THE  REMEDIES  FOR  WRONGFUL  ACTION  IN  TAX  PROCEEDINGS. 

Bight  to  a  remedy.  In  one  of  the  early  chapters  of  this 
work  reference  was  made  to  the  fundamental  principle  of  con- 
stitutional right  that  no  one  shall  be  deprived  of  his  property 
except  by  the  law  of  the  land,  or,  as  it  is  sometimes  expressed, 
by  due  process  of  law ;  and  it  was  said  that  this  principle  was 
as  much  applicable  in  tax  cases  as  in  any  others.  It  was  also 
said,  in  substance,  that  however  summary  and  apparently  arbi- 
trary may  be  the  methods  and  processes  in  the  levy  and  en- 
forcement of  taxes,  they  cannot  deprive  the  citizen,  when  his 
property  is  taken  by  virtue  or  under  pretense  thereof,  of  a  trial 
of  the  right  to  take  it,  before  some  impartial  tribunal,  to  which 
the  public  authorities  may  justify  their  prpceedings.1  What 
the  tribunal  shall  be,  and  what  the  proper  remedy  to  seek  in 
it,  may  be  determined  by  either  the  common  or  the  statute 
law;  but  from  the  one  or  the  other,  or  from  equity  as  an  assist- 
ant to  both,  adequate  redress  for  any  actual  wrong  is  supposed 
to  be  always  attainable. 

Wrongs  in  tax  cases.  The  wrongs  of  which  one  may  have 
occasion  to  complain  in  tax  cases  may  arise  from  either  of  the 
following  causes: 

The  contracting  improperly  or  unlawfully  of  a  debt  which 
can  only  be  paid  through  taxation. 

The  voting  of  a  tax  by  the  public  authorities  for  an  illegal 
purpose. 

The  voting  of  a  tax  for  a  purpose  that  may  be  legal,  but  in 
a  way  not  allowed  by  law. 

The  levy  of  an  excessive  tax,  whether  the  excess  comes  from 
a  disregard  of  a  constitutional  or  statutory  limitation,  or  arises 
from  the  frauds  or  mistakes  of  officers. 

The  charging  of  the  party  in  the  assessment  with  subjects  of 

^  Ante,  pp.  51-82;  2  Webb  v.  Renfrew,  7  Okl.  198. 
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taxation  which  are  either  exempt  by  law,  or  for  other  reason 
not  assessable  to  him. 

The  taxing  him  in  a  district  in  which  he  is  not  taxable. 

The  laying  upon  him  of  an  excessive  or  partial  assessment, 
or  imposing  inadmissible  costs  or  penalties. 

The  laying  of  the  tax  on  some  erroneous  and  inadmissible 
principle.1 

The  failure  to  obey  the  law  in  the  proceedings  to  the  injury 
of  the  party's  rights. 

The  sale  or  forfeiture  of  the  party's  property  under  circum- 
stances rendering  it  illegal. 

To  treat  of  these  separately  would  involve  much  repetition, 
and  it  will  be  more  convenient  to  speak  of  wrongs  in  connec- 
tion with  the  remedies  appropriate  to  their  redress. 

Abatement  of  taxes.  There  are  always  methods  in  which 
one  who  is  wrongfully  assessed  for  taxation,  or  unequally  taxed, 
may  have  abatement  of  the  assessment  or  of  the  tax  without 
resort  to  the  customary  legal  remedies.  While  the  assessor 
still  has  the  list  or  roll  in  his  hands  uncompleted,  he  may  abate 
any  assessment  on  his  own  motion,  or  on  application,-  when  sat- 
isfied that  it  is  either  wholly  or  in  part  illegal  or  unjust.  No 
statute  could  be  necessary  for  this.2  But  when  the  assessment 
has  passed  from  his  hands,  the  right  to  an  abatement  must  in 
general  depend  upon  the  statute.  No  doubt  the  legislature 
might  abate  taxes,  and  probably  the  legislative  authority  of  a 
municipality  might  do  the  same  as  regards  a  municipal  tax, 
where  no  legislative  or  constitutional  provision  was  in  the  way ; 
but  taxing  officers  or  boards  must  have  special  authority  to 
warrant  their  doing  so.  y  In  the  absence  of  special  authority, 
they  are  to  accept  the  assessment  as  legal  and  just,  and  levy 
and  collect  the  taxes  accordingly. 

The  remedy  usually  given  by  statute  is  one  for  direct  review 
either  by  the  assessor  himself,  or  in  some  form  of  appellate 
proceeding. 

i  Webb  v.  Renfrew,  7  Okl.  198.  erty  is  destroyed  by  fire  after  the 
2  Cleveland,  C,  C.  &  St.  L.  R.  taxes  are  spread  on  the  assessment 
Co.  v.  Backus,  133  Ind.  513;  Pitts-  roll  the  owner  is  not  entitled  to 
burgh,  C,  C.  &  St.  L.  R.  Co.  v.  a  rebate  of  the  taxes:  Case  v.  De- 
Backus,  133  Ind.  629.    Where  prop- '  troit  (Mich.),  88  N.  W.  Rep.  626. 
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Reviews  and  appeals..  A  review  in  some  states  is  directed 
to  be  had  before  the  assessor  himself,  with  authority  in  that 
officer  to  abate  the  tax  altogether  if  he  finds  the  party  unlaw- 
fully taxed,  or  taxed  for  property  which  is  exempt  or  which  he 
does  not  own,1  or  to  reduce  the  assessment,  when  excess  is  com- 
plained' of,  if  in  the  opinion  of  the  officer  the  complaint  is  well 
founded.2    "Whatever  may  be  the  relief  sought,  the  party  ap- 


i  State  v.  Ormsby  County,  7 
Nev.  392.  Where  persons  not  tax- 
able in  a  school  district  are  as- 
sessed for  a  district  tax  their  rem- 
edy is  an  amplication  for  an  abate- 
ment: School  District  v.  Select- 
men, 63  N.  H.  277,  citing  Locke  v. 
Pittsfleld,  63  N.  H.  122,  and  School 
District  v.  Carr,  63  N.  H.  201,  206. 
When  a  person  is  liable  to  taxa- 
tion for  personalty  or  realty  in  a 
particular  district,  his  sole  rem- 
edy for  an  excessive  valuation,  or 
for  including  in  the  assessment 
property  of  which  he  is  not  the 
owner,  is  by  application  to  the  as- 
sessors for  an  abatement:  Bourne 
v.  Boston,  2. Gray  494,  496,  citing 
Howe  v.  Boston,  7  Cush.  273,  and 
Lincoln  v.  Worcester,  8  Cush.  55. 
Compare  Lee  v.  Templetoh,  6  Gray 
579.  This  doctrine  applied  to  one 
properly  assessed  for,  realty  in  a 
town,  but  improperly  assessed  for 
other  realty  not  in  the  town:  S al- 
mond v.  Hanover,  13  Allen  119. 
Compare  Bailey  v.  Buell,  50  N.  Y. 
662,  reversing  59  Barb.  158.  So, 
if  property  claimed  to  be  exempt 
from  taxation  is  assessed,  and 
part  is  taxable,  the  owner's  rem- 
edy is  by  application  for  abate- 
ment: St.  James  Educ.  Inst.  v. 
Salem,  153  Mass.  185;  All  Saints 
Parish  v.  Brookline,  178  Mass.  404. 
If  one  is  taxed  for  the  whole  of 
certain  property,  when  he  is  li- 
able only  for  an  undivided  share, 
his  remedy  is  by  application  for 
abatement.    If  he  does  not  apply, 


and  is  sued  for  the  whole,  he  can- 
not then  avoid  paying  the  whole: 
Davis  v.  Macy,  124  Mass.  198.  See 
Westhampton  y.  Searle,  127  Mass. 
502;  Brigins  v.  Chandler,  60  Miss. 
862.  So  if  a  person  is  taxed  on  his 
own  land  and  on  another's,  his 
sole  remedy  is  by  seeking  an 
.abatement:  Bates  v.  Sharon,  175 
Mass.  293.  See  Kelley  v.  Barton, 
174  Mass.  396.  Trustees  properly 
assessed  for  one  estate  find  their 
remedy  in  a  petition  for  abate- 
ment if  another  estate  is  improp- 
erly assessed  to  them:  Richardson 
v.  Boston,  148  Mass.  508.  That 
case  was  followed  in  Norcross  v. 
Milford,  150  Mass.  237,  where  it 
was  held  that  when  property  is 
improperly  assessed  for  taxation 
the  owner's  sole  remedy  is  by  an 
application  to  the  assessors  for 
an  abatement  of  the  unjust  as- 
sessment, and  that  he  cannot 
maintain  an  action  at  law  to  re- 
cover taxes  paid  thereupon.  And 
see  Schwarz  v.  Boston,  151  Mass. 
226.  Successors  of  assessors  who 
have  levied  a  tax  may  abate  it  if 
application  therefor  is  made 
within  the  proper  time:  Hibbard 
v.  Garfield,  102  Mass.  72;  Carleton 
v.  Asburnam,  102  Mass.  348. 

2  State  v.  Powers,  24  N.  J.  L. 
406;  Lewis  v.  State,  59  Ohio  St.  37; 
Phillips  v.  Stevens  Point,  25  Wis. 
594.  Authority  to  abate  taxes  for 
over-valuation  will  not  embrace  a 
case  where  one  complains  that  he 
is  assessed  for  property  he  does 
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plying  for  it  must  comply  strictly  with  the  provisions  of  the 
statute  which  confers  the  right.1  But  the  authority  to  re- 
view is  more  likely  to  be  conferred  upon  some  court  or  other 
appellate  tribunal,  which  will  either  sit  for  the  purpose  of 
hearing  complaints  generally,  or  which  will  be  empowered 
to  hear  such  appeals  as  are  brought  to  it  in  some  mpde  which 
the  statute  prescribes.2    And  here,  also,  it  is  necessary  that 


not  own:  Walker  v.  Cochran,  8 
N.  H.  166.  On  a  corporation's  ap- 
plication for  an  abatement  of 
taxes  neither  assessors  nor  county 
commissioners  have  authority  to 
make  a  revaluation,  but  only  to 
make  an  abatement,  and  a  city 
cannot  Show  that  its  assessors 
have  valued  and  assessed  some  of 
the  corporation's  property  at  too 
small  an  amount.  Moreover,  the 
corporation  can  file  an  amend- 
ment limiting  its  complaint  to  cer- 
tain specified  lots,  the  effect  be- 
ing to  waive  objections  to  the  as- 
sessment of  all  other  property  not 
specified:  Lowell  v.  County  Com'rs, 
146  Mass.  403.  A  taxpayer's  re- 
fusal to  answer  on  oath  necessary 
inquiries  as  to  the.  nature  and 
amount  of  his  estate  will  not  de- 
prive him  of  his  right  to  an  abate- 
ment of  the  tax  if  he  is  aggrieved 
thereby:  Wright,  v.  Lowell,  166 
Mass.  298.  Omission  in  good  faith 
to  mention,  in  list  brought  in  to 
the  assessors,  a  piece  of  real  estate 
of  which  they  had  a  description 
on  their  books  does  not  deprive 
one  of  the  right  to  ask  an  abate- 
ment of  the  personalty  tax:  Ibid. 
That  decedent's  personalty  was 
wrongfully  taxed  to  heirs  did  not 
prevent  administrator,  to  whom  it 
was  legally  taxable,  from  petition- 
ing for  abatement  of  wrongful  as- 
sessment: Kent  v.  Exeter,  68  N. 
H.  469.  On  a  petition  for  abate- 
ment the  fact  that  the  land  was 
assessed  to  one  not  the  owner  is 


not  ground  for  abating  it  if  he  is 
the  owner's  agent,  and  the  peti- 
tion is  brought  for  the  owner's 
benefit:  Fowler  v.  Springfield,  64 
N.  H.  108. 

lOtis  County  v.  Ware,  8  Gray 
509;  State  v.  Bishop,  34  N.  J.  L. 
45;  State  v.  Parker,  34  N.  J.  L. 
49;  State  v.  Horner,  38  N.  J.  L. 
2i2;  People  v.  Tax  Com'rs,  99  N. 
Y.  254.  Under  a  statute  providing 
that  no  person  shall  have  an  abate- 
ment of  his  taxes  unless  he  has 
filed  a  list  sworn  to  contain  all 
his  taxable  property,  a  national  v 
bank,  not  its  shareholders,  is  the 
one  to  petition  for  an  abatement  of 
taxes  on  shares  of  its  stock  be- 
longing to  shareholders  of  whom 
it  has,  as  required,  furnished  a 
list:  National  Bank  v.  New  Bed- 
ford, 155  Mass.  313.  A  debtor 
claiming  a  reduction  of  his  tax 
on  the  ground  of  the  state's  hold- 
ing a  mortgage  on  his  land  must 
make  his  claim  to  the  assessor 
under  oath:  Conover  v.  Honce,  46 
N.  J.  L.  347.  Failure  to  file  inven- 
tory as  ground  for  dismissing  pe- 
tition for  abatement:  Parsons  v. 
Durham,  70  N.  H.  44. 

*  A  taxpayer  who  failed  to  file  a 
complaint  could  not  excuse  the 
failure  on  the  ground  that  no 
board  of  equalization  was  elected, 
where  the  statute  provided  that 
such  a  board  should  be  chosen 
when  the  taxpayer  complained  if  " 
none  had  theretofore  been  elected: 
Crecelius  v.  Louisville    (Ky.),  49 
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the  rule  of  strict  conformity  to  statutory  provisions  be  ob- 
served.1 

When  the  tax  is  illegal,  one  is  not  obliged  to  apply  for  an 
abatement,  unless  the  statute  makes  that  the  sole  remedy ;  but 


S.  W.  Rep.  547.  Where  the  stat- 
ute provided  that  if  the  assess- 
ors refused  to  make  an  abate- 
ment to  a  person  he  might,  within 
one  month  thereafter,  make  a 
complaint  thereof  to  the  county 
commissioners,  it  was  held  that 
refusal  to  make  an  abatement  was 
not  complete  until  notice  of  re- 
fusal was  given,  and  that  the  per- 
son aggrieved  was  entitled  to  file 
his  complaint  within  one  month 
from  such  notice:  Lowell  v. 
County  Com'rs,  146  Mass.  403. 
Where  a  county  board  and  county 
auditor  refused  to  abate  taxes  it 
was  held  to  be  the  duty  of  the 
person  assessed  to  apply  to  the 
state  auditor  to  determine  as  to 
the  proper  place  fbr  listing  and 
assessment:  State  v.  Willard,  77  . 
Minn.  190.  If  assessors  increase 
too  much  the  value  of  personalty, 
the  taxpayer's  remedy  is  to  ap- 
pear before  the  board  of  review  at 
its  annual  meeting,  and  such 
board  may  fix  the  valuation:  Law- 
rence v.  Janesville,  46  Wis.  364. 
A  statute  providing  that  on  appeal 
from  an  assessment  made  by  a 
surveyor  for  repairing  a  ditch 
the  only  questions  tried  shall  be 
the  cost  of  repair  and  the  amount 
to  be  assessed  on  appellant's  land, 
does  not  preclude  an  issue's  be- 
ing raised  as  to  the  disqualifica- 
tion of  the  surveyor  by  reason  of 
personal  interest  or  relationship: 
Markley  v.  Rudy,  115  Md.  533.  A 
county  board  has  no  authority  to 
abate  any  but  county  taxes;  it 
cannot,  after  judgment,  vacate  a 
forfeiture  of  lands  to  the  state: 
Madison  County  v.  Smith,  95  111. 


328.  A  town  meeting  has  no  au- 
thority to  remit  any  part  of  a 
person's  assessment  after  the 
statutory  tribunal  has  fixed  it: 
State  v.  Fyler,  48  Conn.  145. 

1  See  Louisiana  Brewing  Co.  v. 
Board  of  Assessors,  41  La.  An. 
565;  Clarke  v.  Board  of  Com'rs, 
66  Minn.  304;  State  v.  Sadler,  21 
Nev.  13.  If  one  has  failed  to  make 
the  statutory  return  and  to  appeal 
to  the  board  of  equalization  he 
can  have  no  remedy  in  the  courts: 
Price  v.  Kramer,  4  Colo.  546.  In 
Georgia  the  making  return  of  its 
property  is  a  condition  precedent 
to  a  railroad  company's  right  to 
contest  the  validity  of  a  tax  by 
means  of  an  affidavit  of  illegality: 
Macon,  etc.  R.  Co.  v.  Goldsmith, 
62  Ga.  463;  Goldsmith  v.  Augusta, 
etc.  R.  Co.,  62  Ga.  468;  Goldsmith 
v.  Georgia  R.  Co.,  62  Ga.  485; 
Goldsmith  v.  Southwestern  R.  Co., 
62  Ga.  495;  Goldsmith  v.  Central 
R.  Co.,  62  Ga.  509.  For  a  like  rule 
in  Maine,  see  Freedom  v.  County 
Com'rs,  66  Me.  192;  Fairfield  v. 
County  Com'rs,  66  Me.  385.  If  a 
taxpayer  would  avail  himself  of 
the  statutory  affidavit  of  illegality 
to  resist  an  execution  for  taxes 
he  must  abide  by  the  statute  as  to 
such  remedy  or  abandon  the  rem- 
edy altogether;  and  where  the  stat- 
ute makes  such  affidavit  return- 
able to  a  particular  court,  it  can- 
DOt  be  returned  or  transferred  to 
any 'other  court;  Georgia  Midland 
&  G.  R.  Co.  v.  State,  89  Ga.  597.  A 
corporation's  right  to  appeal  to  the 
county  commissioners  on  the  re- 
fusal of  the  assessors  to  abate  a 
tax  is  not  lost  by  its  having  failed' 
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he  may  contest  the  tax  when  attempt  is  made  to  collect  it;  or, 
under  certain  circumstances,  may  bring"  an  action  to  recover 
back  the  tax  when  paid.1  But  for  a  merely  excessive  or  un- 
equal assessment,  where  no  principle  of  law  is  violated  in  mak- 
ing it,  and  the  complaint  is  of  an  error  of  judgment  only,  the 
sole  remedy  is  an  application  for  an  abatement,  either  to  the 
assessors  or  to  such  statutory  board  as  has  been  provided  for 
hearing  it.  The  courts  either  of  common  law  or  of  equity  are 
powerless  to  give  relief  against  the  erroneous  judgments  "of 
assessing  bodies,  except  as  they  may  be  specially  empowered 
by  law  to  do  so.2    This  principle  is  applicable  to  statutory 


to  render  a  sworn  list  as  required 
by  the  statute:  Lowell  v.  Middle- 
sex County  Com'rs,  146  Mass.  403. 
Under  the  New  Hampshire  statute 
providing  that  "any  person  ag- 
grieved, having  complied  with  the 
requirements  of  the  law  on  the 
subject  of  exhibiting  to  the  select- 
men a  true  account  of  the  polls 
and  estate  for  which  he  is  taxable, 
may  apply  by  petition  to  the  su- 
preme court,  within  nine  months 
after  notice  of  the  tax,  for  an 
abatement,  and^  the  court  shall 
make  such  order  thereon  as  jus- 
tice requires,"  the  right  of  appeal 
is  not  lost  by  non-compliance  with 
the  statutory  requirements  on  the 
subject  of  exhibiting  a  true  ac- 
count, etc.,  when  the  petitioner 
was  prevented  from  exhibiting  an 
account  by  reason  of  accident,  mis- 
take, or  misfortune,  without  fault 
on  his  part:  Trust  &  G.  Co.  v. 
Portsmouth,  59  N.  H.  33.  In  Co- 
chico  Co.  v.  Strafford,  51  N.  H. 
455,  470-472,  it  was  held  that  al- 
though non-residents  are  not  ex- 
pressly excepted  from  the  lan- 
guage of  that  part  of  the  section 
which  requires  an  exhibit  of  an 
account  as  a  condition  precedent 
to  the  right  of  appeal,  yet,  by  fair 
construction  of  other  statutes,  an 
account  not  being  required  of  non- 


residents, they  have  the  benefit  of 
that  section  without  an  account. 
And  see  Dewey  v.  Strafford,  40  N. 
H.  203. 

i  Powder  River  Cattle  Co.  v. 
Board  of  Com'rs,  45  Fed.  Rep.  323; 
Board  of  Assessors  v.  Pullman's 
Palace  Car  Co.  (C.  C.  A.),  60  Fed. 
Rep.  37,  affirming  55  Fed.  Rej?. 
206;  Keokuk  &  H.  Bridge -Co.  v. 
People,  161  111.  132,  citing  Illinois 
cases;  McGee  v.  Salem,  149  Mass. 
238;  Dexter  v.  Boston,  1,76  Mass. 
247;  Woodmere  Cemetery  Assoc, 
v.  Springwells  T'p  (Mich.),  90 
N.  W.  Rep.  277;  Hawkins  v.  Man- 
gum,  78  Miss.  97;  Hutchinson  v. 
Omaha,  52  Neb.  345;  New  Jersey 
Zinc  Co.  v.  Hancock,  63  N.  J.  L. 
506;  Bruecherv.  Port  Chester,  101 
N.  Y.  240;  Grundy  County  v.  Ten- 
nessee, etc.  R.  Co.,  94  Tenn.  295; 
Union  &  P.  Bank  v.  Memphis 
(Tenn.),  64  S.  W.  Rep.  13;  Bab- 
cock  v.  Granville,  44  Vt.  325.  In 
Nebraska  the  remedy  where  taxes 
exceeding  the  constitutional  limit 
are  levied  by  the  county  is  for  the 
property  owner  to  pay  the  tax 
under  protest  and  to  bring  suit 
for  the  recovery  of  the  unlawful 
excess:  Chicago,  'B.  &  Q.  R.  Co.  v. 
Nemaha  County,  50  Neb.  393. 

"Beeson  v.  Johns,  124  U.  S.  56; 
Ledoux  v.  La  Bee,  82  Fed.  Rep. 
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boards  of  equalization,  which  are  only  assessing  boards  with 
certain  appellate  powers,  but  whose  action,  if  they  keep  within 


761;  Wells,  Fargo  &  Co.'s  Express 
v.  Crawford,  63  Ark.  576;  Atlantic 
&  P.  R.  Co.  v.  Yavapai  County 
(Ariz.),  21  Pac.  Rep.  768;  Augusta 
v.  Pearce,  79  Ga.  98;  Humphreys 
v.  Nelson,  115  111.  45;  People  v. 
Lots  in  Ashley,  122  111.  297;  But- 
tenuth  v.  ,St.  Louis  Bridge  Co., 
123  111.  535;  St.  Louis  Bridge  Co. 
v.  Tunnel  R.  Co.,  127  111.  627;  Keo- 
kuk &  H.  Bridge  Co.  v.  People, 
145  111.  596,  161  111.  132,  176  111. 
267;  Hulhert  v.  People,  189  111. 
114;  Gravel  Road  Co.. v.  Black,  32 
Ind.  468;  Cleveland,  C,  C.  &  St. 
L.  R.  Co.  v.  Backus,  133  Ind.  513; 
Pittsburgh,  C,  C.  &  St.  L.  R.  ■Co. 
v.  Backus,  133  Ind.  629;  Smith  v. 
Marshalltown,  86  Iowa  516;  Craw- 
ford v.  Polk  County,  112  Iowa  118; 
Holton  v.  Bangor,  23  Me., 264;  Gil- 
patrick  v.  Saco,  57  Me.  277;  Rock- 
land v.  Rockland  Water  Co.,  82 
Me.  188;  Williams  v.  Saginaw,  51 
Mich.  1*20;  Comstock  v.  Grand 
Rapids,  54  Mich.  641;  Peninsular 
Iron,  etc.  Co.  v.  Crystal  Palls,  60 
Mich.  510;  Michigan  Savings  Bank 
v.  Detroit,  107  Mich.  246;  Detroit 
Savings  Bank  v.  Detroit,  114  Mich. 
81;  Aurora  Iron  Mining  Co.  v. 
Ironwood,  119  Mich.  325;  Detroit 
Citizens'  Street  R.  Co.  v.  Common 
Council,  125  Mich.  673;  State  v. 
West  Duluth  Land  Co.,  75  Minn. 
456;  Richardson  v.  Scott,  47  Miss. 
236;  State  v.  Neosho  Bank,  120 
Mo.  161;  State  v.  Hoyt,  123  Mo. 
348;  State  v.  Hannibal  &  St.  J.  R.; 
Co.,  135  Mo.  618;  Wenneker  v. 
Cummings,  151  Mo. '49;  Bdes  v. 
Boardman,  58  N.  H.  580;  Locke  v. 
Pittsfleld,  63  N.  H.  122;  Man- 
chester v.  Purnald  (N.  H.),  51 
Atl.  Rep.  657;  Farmington  v. 
Downing,  67  N.  H.  441;   State  v. 


Segoine,  53  N.  J.  L.  339;  State 
v.  Stadler,  21  Nev.  13;  Stafford  v. 
Albany,  6  Johns.  1,  7  Johns.  541; 
Matter  of  Beekman  St.,  20  Johns. 
269;  Matter  of  Canal  St.,  11  Wend. 
154;  Matter  of  Mount  Morris 
Square,  2  Hill  14;  Matter  of  Canal, 
etc.  Sts.,  12  N.  Y.  406;  Swift  v. 
Poughkeepsie,  37  N.  Y.  511; 
Eager's  Petition,  46  N.  Y.  100; 
Western  R.  Co.  v.  Nolan,  48  N.  Y. 
513;  Musser  v.  Adair,  55  Ohio  St. 
466;  Webb  v.  Renfrew,  7  Okl.  198; 
Kimber  v.  Schuylkill  Co.,  20  Pa. 
St.  366;  Hughes  v.  Kline,  30  Pa. 
St.  227;  Wharton  v.  Birmingham, 
37  Pa.  St.  371;  Clinton  School  Dis- 
trict's Appeal,  56  Pa.  St.  315; 
Stewart  y.  Maple,  70  Pa.  St.  221; 
Everitt's  Appeal,  71  Pa.  St.  216; 
Moore  v.  Taylor,  147  Pa.  St.  481; 
County  Court  y,  Marr,  8  Humph. 
634;  Home  Fire  Ins.  Co.  v.  Lynch, 
19  Utah  189;  Waterman  v.  Davis, 
66  Vt.  83;  Hewitt  v.  Traders' 
Bank,  18  Wash.  326;  Chehalis 
Boom  Co.  v.  Chehalis  County, 
24  Wash.  135;  Templeton  v.  Pierce 
County,  25  Wash.  377;  Green  Bay 
&  M.  Canal  Co.  v.  Outagamie 
County,  76  "Wis.  587.  See  Stanley 
v.  Albany  Supervisors,  121  TJ.  S. 
535;  McLeod  v.  Receveur,  34  IT.  S. 
App.  538;  Alexandria,  etc.  Co.  v. 
District  of  Columbia,  1  Mackey, 
217;  Weaver  v.  State,  39  Ala.  535; 
San  Jose  Gas  Co.  v.  January,  57 
Cal.  614;  New  Orleans  v.  Buckner, 
28  La.  An.  414;  Frost  v*.  New  Or- 
leans, 28  La.  An.  417;  Attorney- 
General  v.  Supervisors,  42  Mich. 
72;  Brock  v.  Shelton,  47  Miss.  243; 
Meyer  v.  Rosenblatt,  78  Mo.  495; 
Tripp  v.  Insurance  Co.,  12  R.  I. 
435;  Allen  v.  Sharp,  2  Exch.  352. 
In  New  York  city  "the  power  to 
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their  jurisdiction,  is  conclusive  except  as  otherwise  provided 


set  aside  an  assessment  altogether 
and  remit  the  record  to  the  assess- 
ors has  been  conferred  in  one  case 
only,  and  that  is  where  it  appears 
that  the  assessors,  in  making  the 
assessment,  have  proceeded  upon 
or  adopted  some  erroneous  prin- 
ciple," That  the  assessment  is  un-* 
equal  and  therefore  unjust  is  "a 
question  exclusively  for  the  assess- 
ors, subject  to  review  and  correc- 
tion by  the  board  of  revision.  It 
would  be  manifestly  impossible  for 
the  courts  to  entertain  appeals  for 
the  purpose  of  adjusting1  ques- 
tions in  regard  to  the  inequality 
of  every  local  assessment:"  In  re 
Munn,  165  N.  Y.  149.  If  the  tax- 
payer fails  to  avail  himself  of  the 
provisions  of  the  law  for  his  re- 
lief, after  having  -been  duly  noti- 
fied, he  cannot  complain  of  the 
errors  of  description  and  valua- 
tion after  the  assessment  rolls 
have  been  definitely  closed  for  ex- 
amination and  correction:"  Red 
River  &  Coast  Line  v.  Parker,  41 
La.  An.  1046,  citing  New  Orleans 
v.  Banking  Co.,  32  La.  An.  157; 
Shattuck  v.  New  Orleans,  39  La. 
An.  206,  and  State  v.  Meyer,  41 
La.  An.  436.  The  legislature  in 
New  Jersey  has  withheld  from  the 
supreme  court  the  power  to  set 
aside  assessments  for  any  irregu- 
larity or  defect  in  form,  or  for 
illegality  in  assessing  or  levying 
the  same:  State  v.  Love,  49  N.  J. 
L.  235.  One  sued  for  taxes  cannot 
defend  on  the  ground  that  he  is 
the  mortgagee,  not  the  owner,  of 
the  property  taxed;  the  assess- 
ment of  taxes  against  him  for 
property  not  owned  by  him  is 
merely  an  over-valuation,  and  his 
sole  remedy,  therefore,  in  the  ab- 
sence of  fraud  on  the  part  of  the 


assessors,  is  by  petition  to  them 
for  abatement,  with  right  of  ap- 
peal to  the  commissioners:  Bath 
v.  Whitmore,  79  Me.  182.  The 
remedy  in  Massachusetts  of  a  per- 
so"n  aggrieved  by  an  assessment 
for  benefits  is  by  application  to 
the  superior  court  for  a  jury  to  re- 
duce the  assessment,  and  not  by 
bill  in  equity  or  certiorari:  Towne 
v.  Newton  City  Council,  169  Mass. 
240.  Where  part  of  the  price  of 
land  has  been  paid  with  pension 
money,  so  that  the  land  is  to  that 
extent  exempt  from  taxation,  the 
assessors  act  judicially  in  assess- 
ing the  taxable  part,  and  their  de- 
termination cannot  .be  attacked 
collaterally:  In  re  Peek,  80  Hun 
122,  30  N.  T.  Supp.  59.  Error  in 
omitting  from  a  street  assessment 
one  of  the  lots  fronting  on  the 
street  cannot  be  urged  as  a  de- 
fense in  an  action  on  the  assess- 
ment, the  remedy  being  by  appeal 
from  the  assessment:  Buckman 
v.  Landers,  lil  Cal.  347.  It  was 
held  in  Boody  v.  Watson,  64  N.  H. 
162,  that  the  judicial  ascertain- 
ment of  a  statutory  share  of  taxa- 
tion, and  process  for  its  collec- 
tion, might  be  necessary  for  the 
exercise  of  the  corrective  power 
vested  in  the  higher  court.  In 
Louisiana  Brewing  Co.  v.  Board  of 
Assessors,  41  La.  An.  565,  the  pro- 
visions of  the  Louisiana  constitu- 
tion recognizing  the  taxpayers' 
right  to  test  the  correctness  of 
their  assessments  before  the 
courts  of  justice  were  held  not  un- 
duly enlarged  by  the  statutory  re- 
quirement that  a  taxpayer,  in  ask- 
ing reduction  of  an  assessment, 
should,  as  a  condition  precedent 
to  obtaining  relief  in  the  courts, 
appear  before  the  assessors  as  a 
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by  law,1  although  if  fraud  is  charged  there  may  be  a  remedy 


board  of  reviewers.  Where  the 
statute  requires  an  appeal  only  to 
attack  the  "valuation"  of  corpo- 
rate stock,  the  corporation  may, 
without  appealing,  defend  an  ac- 
tion for  taxes  levied  against  its 
stock  by  showing  that  the  stock 
has  not  been  issued,  and  was  not, 
therefore,  assessable:  Consumers' 
Ice  Co.  v.  State,  82  Md.  132.  In 
Whatcom  County  v.  Fairhaven 
Land  Co.,  7  Wash.  101,  it  was 
held  that  in  case  of  excessive  val- 
uation the,  taxpayer's  remedy  was 
not  a  proceeding  before  the  board 
of  equalization  to  correct  the  as- 
sessment, but  that  such  valuation 
might  be  shown  in  proceedings  in 
the  superior  court  under  the  stat- 
utory order  to  show  cause.  It  was 
decided  in  Pacific  County  v.  Ellis, 
12  Wash.  108,  that  an  excessive 
valuation  does  not  render  the  as- 
sessment absolutely  void,  but  that 
the  court  may  reduce  it  and  give 
judgment  for  an  amount  found  to 
be  just. 

i  Central  Pac.  R.  Co.  v.  Placer 
County,  43  Cal.  365;  People  v.  Ash- 
bury,  46  Cal.  523;  People  v.  San 
Francisco  Supervisors,  50  Cal.  228; 
Farmers'  &  M.  Bank  v.  Board  of 
Equal.,  97  Cal.  318;  Girvin  v. 
Simon,  116  Cal.  604;  Ottawa 
Glass  Co.  v.  McCaleb,  81  111.  556; 
Union  Trust  Co.  v.  Weber,  96  111. 
346;  East  St.  Louis  Connecting  R. 
Co.  v.  People,  119  111.  182;  Illinois 
&  St.  L.  R.  &  C.  Co.  v.  Stookey, 
122  111.  358;  Coal  Run  Co.  v.  Fin- 
len,  124  111.  666;  Keokuk  &  H. 
Bridge  Co.  v.  People,  161  111.  514; 
Rhoads  v.  Cushman,  45  Ind.  85; 
Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Backus,  133  Ind.  513;  Ward  v. 
Beale,  91  Ky.  60;'  Bath  v.  Whit- 
more,  79  Me.  182;  McDonald  v. 
Escanaba,  62  Mich.  555;   State  v. 


Hynes,  82  Minn.  34;  Yazoo  &  M. 
V.  R.  Co.  v.  Adams,  77  Miss.  764; 
National  Bank  v.  Staats,  155  Mo. 
55;  Kittle  v.  Shervin,  11  Neb.  65; 
Dayton  v.  Multnomah  County,  34 
Or.  239;  Carlisle  School  Dist.  v. 
Hepburn,  79  Pa.  St.  159;  Moore  v. 
Taylor,  147  Pa.  St.  481;  Tomlin- 
son  v.  Board  of  Equal.,  88  Tenn.  1; 
International,  etc.  R.  Co.  v.  Smith, 
54  Tex.  1;  Olympia  Water  Works 
v.  Thurston  County,  14  Wash.  268; 
Knapp  v.  King  County,  15  Wash. 
541;  Buchanan  v.  Adams  County, 
15  Wash.  699;  Baker  v.  King 
County,  17  Wash.  622;  Noyes  v. 
King  County,  18  Wash.  417;  Mc- 
Namee  v.  Tacoma,  24  Wash.  591. 
See  Webster  v.  Lincoln,  50  Neb.  1; 
Chapel  v.  Franklin  County,  58 
Neb.  544.  The  mode  of  reasoning 
by  which  assessing  boards  have 
reached  their  conclusions  is  not  re- 
viewable by  the  courts:  Republic 
L.  Ins.  Co.  v.  Pollak,  75  111.  292; 
People  v.  Big  Muddy  Iron  Co.,  89 
111.  116;  English  v.  People,  96  111. 
566;  New  York  &  C.  Grain  &  Stock 
Exchange  v.  Gleason,  121  111.  502; 
Traders'  Ins.  Co.  v.  Farwell,  102 
111.  413;  Clement  v.  People,  177 
111.  144.  Under  the  statutes  of 
Illinois  the  decision  of  the  state 
board  of  equalization  in  fixing 
the  value  of  railroad  tracks  is 
guest-judicial  in  its  nature,  aDd 
can  only  be  assailed  for  fraud  or 
want  of  jurisdiction:  East  St. 
.Louis  C.  R.  Co.  v.  People,  119  111. 
182;  St.  Louis  B.  &  T.  R.  Co.  v. 
People,  127  111.  627.  The  Massa- 
chusetts statute  providing  for  a 
petition  to  the  supreme  court  by 
a  corporation  aggrieved  by  a  state 
tax,  the  assessment  of  which  had 
been  affirmed  by  the  board  of  ap- 
peal, does  not  bring  befpre  the 
court  art  inquiry  as  to  valuation, 


1386 


EEMED1ES   FOE   WBONGFUL   ACTION. 


[OH.  XXIV.- 


in  equity  under  principles  to  be  stated  hereafter.1    And  the 


but  whether  there  has  been  a 
wrongful  assessment  upon  prop- 
erty not  subject  to  taxation:  Bos- 
ton Manuf.  Co.  v.  Commonwealth, 


144  Mass.  598.  The  determination 
of  assessors  and  the  board  of  re- 
view as  to  the  cash  value  of  prop- 
erty assessed  cannot  be  disturbed 


i  See  post,  p.  1456.  Fraud  being 
a  conclusion  of  law,  he  who  sets 
it  up  must  state  the  facts  relied 
on  as  constituting  it,  and  a  rail- 
road company's  mere  written  ob- 
jections to  the  granting  by  the 
county  court  of  a  judgment  for 
delinquent  taxes  on  its  "track"  on 
the  ground  that  the  valuation  as 
to  more  than  half  of  the  track 
was  so  grossly  excessive  and  op- 
pressive as  to  be  fraudulent,  does 
not  suffice  to  authorize  that  court 
to  act  upon  the  question:  East  St. 
Louis  Connecting  R.  Co.  v.  Peo- 
ple, 119  111.  182.  A  fraudulent  in- 
tent on  the  part  of  a  board  of 
equalization  to  value  property  at 
a  higher  rate  than  it  is  worth  is 
not  shown  by  proof  that  certain 
members  of  the  board  stated  that 
they  had  raised  the  assessment 
on  some  property  because  it  was 
necessary  that  there  should  be  a 
high  valuation  in  order  to  enable 
the  city  to  meet  its  obligations: 
Olympia  v.  Stevens,  15  Wash.  601. 
That  an  assessment  is  excessive 
does  not  establish  fraud:  Spring 
Valley  Coal  Co.  v.  People,  157  111. 
543,  distinguishing  Hotel  Co.  v. 
Lieb,  83  111.  602;  Keokuk  &  H. 
Bridge  Co.  v.  People,  161  111.  514. 
The  fact  that  the  property  was  as- 
sessed at  $414,484,  while  it  was 
assessed  at  $234,192  only,  the  year 
before,  does  not  establish  fraud: 
St.  Louis  B.  &  T.  R.  Co.  v.  People, 
127  111.  627.  That  an  officer  of  a 
railroad  company  declared  before 
the  board  of  assessors  that  the 
company  would  pay  taxes  upon  a 
certain    higher    valuation    of    its 


property,  but  would  resist  a  higher 
valuation,  does  not  impute  fraud- 
ulent conduct  to  the  board,'  al- 
*  though  the  board  finally  fixed  the 
valuation  at  the  rate  the  officer 
named:  Maish  v.  Arizona,  164  U.  S. 
599.  Under  the  Michigan  statute 
a  tax  may  be  held  illegal  if  the 
supervisor  or  board  of  review  has 
acted  fraudulently,  but  the  fact 
of  such  fraudulent  action  must  be 
clearly  established  to  justify  a 
court  in  so  holding:  Pioneer  Iron 
Co.  v.  Negaunee,  116  Mich.  430. 
Where  a  city  and  its  officers  per- 
mit extravagant  or  fictitious 
items  to  be  included  in  the  cost  of 
an  improvement,  this  amounts  to 
a  fraud  which  under  the  New 
York  statutes  entitles  a  property- 
owner  to  have  the  assessment  va- 
cated or  reduced:  In  re  Livings- 
ton, 121  N.  Y.  94.  Under  the  Ne- 
vada statute  relative  to  the  board 
of  equalization  of  taxes,  and  mak- 
ing the  board's  action  final  except 
in  cases  of  fraud,  fraud  on  the  as- 
sessor's part  is  no  ground  for  dis- 
turbing a  valuation  where  no 
fraud  on  the  board's  part  in  con- 
firming the  valuation  is  alleged: 
State  v.  Central  Pac.  R.  Co.,  21  Nev. 
172.  An  owner  who  has  appealed 
to  the  town  and  county  boards, 
and  obtained  from  them  a  reduc- 
tion of  the  assessment  made  by 
the  assessor,  cannot,  on  the  appli- 
cation for  judgment  for  delin- 
quent taxes,  complain  that  the  as- 
sessment made  by  the  assessor  was 
fraudulent:  Spring  Valley  Coal 
Co.  v.  People,  157  111.  543. 
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general  rule  is  that  if  one  fails  to  appeal  to  the  statutory  board 


if  regular  and  not  fraudulent: 
Detroit  Citizens'  St.  R.  Co.  v.  Com- 
mon Council,  125  Mich.  673.  The 
taxpayer's  remedy,  In  all  ordinary 
cases,  for  errors  In  his  assessment, 
is  to  go  before  the  board  of  equal- 
ization; and,  failing  to  obtain  re- 
dress, to  seek  it  by  writ  of  error: 
Rhea  v.  Umatilla  County,  2  Or. 
298;  Pophill  v.  Yamhill  County, 
8  Or.  338;  Oregon  &  M.  M.  Sav. 
Bank  v.  Jordan,  16  Or.  113.  The 
proceedings  of  a  board  of  equali- 
zation after  it  has  acquired  juris- 
diction will  not  be  annulled  on 
writ  of  error  merely  because  the 
evidence  on  which  its  findings 
were  based  is  not  in  the  record: 
Becker  v.  Malheur  County,  24  Or. 
217.  The  state  board's  determina- 
tion on  a  taxpayer's  appeal  from 
an  assessment  can  only  be  set 
aside  for  error  at  law,  and  the  re- 
view will  be  limited  to  ascertain- 
ing whether  there  was  any  evi- 
dence before  the  board  on  which  to 
base  its  determination:  Elizabeth 
v.  New  Jersey  Jockey  Club,  63  N.  J. 
L.  515.  See  Commonwealth  v.  Dela- 
ware, S..  &  S.  R.  Co.,  165  Pa.  St. 
44.  In  the  absence  of  proof  the 
court  will  not  interfere  with  the 
valuation  by  the  state  board  of 
assessors,  at  the  taxing  date,  of 
a  railroad  company's  franchise: 
State  v.  Bettle,  50 '  N.  J.  L.  132. 
Where  a  board  has  a  statutory 
power  to  determine  upon  exemp- 
tions, its  action  cannot  be  ig- 
nored, and  a  review  had  on  in- 
junction: Preston  v.  Johnson,  104 
111.  625;  West  Bend  v.  Brown,  47 
Iowa  25.  After  a  board  of  equali- 
zation has  acted  on  an  assessment 
it  is  too  late  to  raise  the  objection 
that  deductions  for  indebtedness 
have  not  been  allowed:    State  v. 


London  &  N.  W.  American  Mortg. 
Co.,  80  Minn.  277.  A  taxpayer  in 
Kentucky  can  avoid  excessive  val- 
uation only  by  appealing  from  the 
action  of  the  board  of  supervis- 
ors to  the  judge  of  the  county 
court,  not  by  enjoining  the  board: 
Mossett  v.  Newport  &  C.  Bridge 
Co.  (Ky.),  50  S.  W.  Rep.  63.  A 
statute  providing  that  the  valua- 
tion made  by  the  board  of  equali- 
zation shall  be  final,  does  not  pre- 
clude the  court's  correcting  mathe- 
matical errors:  State  v.  Travelers' 
Ins.  Co.,  70  Conn.  590.  In  Idaho 
the  action  of  the  state  board  of 
equalization  in  reducing  and  in- 
creasing the  valuation  of  certain 
classes  of  property  in  a  county  for 
the  purposes  of  taxation  is  review- 
able in  a  proper  suit,  or,  in  case 
no  suit  can  be  brought,  on  cer- 
tiorari: Orr  v.  State  Board,  2  Idaho 
923.  On  review  of  assessments 
under  a  statute  which  authorizes 
the  board  to  increase  or  lessen 
if  "satisfied  from  the  evidence 
taken,"  an  arbitrary  increase 
without  evidence  is  void:  Shove 
v.  Manitowoc,  57  Wis.  5,  distin- 
guishing Mclntyre  v.  White  Creek, 
43  Wis.  620,  and  Lawrence  v. 
Janesville,  46  Wis.  364.  That  in 
Nebraska  a  city  board  of  equali- 
zation has  no  power  to  increase 
the  valuation  of  all  the  property 
in  the  city,  see  Kittle  v.  Shervin 
11  Neb.  65.  That  in  North  Caro 
lina  the  county  commissioners, 
sitting  as  a  board  of  review,  can 
of  their  own  motion,  raise  the 
valuations  of  property,  see  Com 
missioners  v.  Atlanta,  etc.  R.  Co. 
86  N.  C.  541.  And  they  can  re- 
scind their  action  in  exonerating 
a  taxpayer  if  they  become  satis 
fled  it  is  erroneous:  Lemly  v.  Com- 
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of  review,  he  can  have  no  remedy  in  the  courts.1    But  where 
the  defect  is  jurisdictional  one  does  not  lose  rights  by  failing 


missioners,  85  N.  C.  379.  Where 
property  is  to  be  assessed  by 
value,  an  appellate  assessing 
board  cannot  add  a  penalty  on 
affirming  an  assessment:  Jones  v. 
Commissioners,  5  Neb.  561.  Or 
costs:  Hall  v.  Greenwood  Co.,  22* 
Kan.  37. 

i  See  Altschul  v.  Gittings,  80 
Fed.  Rep.  200;  Price  v.  Kramer,  4 
Colo.  546;  Barnett  v.  Jaynes,  26 
Colo.  279;  Royer  Wheel  Co.  v. 
Taylor  County,  104  Ky.  741;  Louis- 
iana Brewing  Co.  v.  Board  of  As- 
sessors, 41  La.  An.  585;  Peninsu- 
lar Iron,  etc.  Co.  v.  Crystal  Falls 
T'p,  60  Mich.  510;  Meade  v.  Haines, 
81  Mich.  261;  Brown .  v.  Grand 
Rapids,  83  Mich.  101;  Michigan 
Savings  Bank  v.  Detroit,  107  Mich. 
246;  Detroit  River  Savings  Bank 
v.  Detroit,  114  Mich.  81;  State  v. 
Reed,  159  Mo.  77;  First  Nat.  Bank 
v.  Bailey,  15  Mont.  301;  Duck  v. 
Peeler,  74  Tex.  268;  Bratton  v. 
Johnson,  76  Wis.  430;  Wisconsin 
County  Com'rs  v.  Seabright  Cattle 
Co.,  3  Wyo.  777.  The  same  prin- 
ciple applies  to  local  assessments 
for  special  improvements:  Jen- 
nings v.  Le  Breton,  80  Cal.  8; 
Fanning  v.  Lewiston,  93  Cal.  146; 
Perine  v.  Forbush,  97  Cal.  305;  Mc- 
Sherry  v.  Wood,  102  Cal.  647;  Dow- 
ling  v.  Conniff,  103  Cal.  75;  War- 
Ten  v.  Riddell,  106  Cal.  352;  Buck- 
man  v.  Landers,  111  Cal.  347; 
Wells  v.  Wood,  114  Cal.  255;  Fer- 
guson v.  Stamford,  60  Conn.  432; 
Garrett  v.  Trustees,  125  N.  Y.  436; 
Potter  v.  Black,  15  Wash.  186; 
New  Whatcom  v.  Bellingham  Bay 
Imp.  Co.,.  18  Wash.  181;  North- 
western &  P.  H.  Bank  v.  Spokane, 
18  Wash.  456.  If  it  appears  that 
the  board  of  review  proceeded  on 


erroneous  principles,  a  court  may, 
perhaps,  correct  the  valuation,  but 
an  error  in  the  fact  of  the  value  of 
property  cannot  judicially  be  cor- 
rected: Wilmington,  etc.  R.  Co.  v. 
Brunswick  County,  72  N.  C.  10; . 
Wade  v.  Craven  County,  74  N.  C. 
81;  Richmond,  etc.  R.  Co.  v. 
Orange  County,  74  N.  C.  506.  One 
who  insists  that  his  shares  of  na- 
tional bank  stock  have  been  over- 
valued in  comparison  with  other 
moneyed  capital  may  not  recover 
back  the  amount  of  the  taxes  paid 
by  him  thereon  without  first  hav- 
ing invoked  justice  from  a  board 
established  by  the  state  for  the 
correction  of  errors,  the  powers  of 
such  board  being  adequate  to  af- 
ford relief  in  the  premises:  Stan- 
ley v.  Albany  Supervisors,  121 
U.  S,  53S;  Williams  v.  Albany  Su- 
pervisors, 122  U.  S.  154.  So,  a  com- 
pliance with  the  statute  providing 
for  a  hearing  by  the  board  of 
equalization  of  complaints  as  to 
assessments  was  held  a  condition 
precedent  to  an  action  for  the  re- 
covery of  taxes  paid  under  pro- 
test: Ward  v.  Alsup,  100  Tenn.  619. 
That  a  person  was  unaware  that 
he  had  been  assessed  for  personal 
taxes  would  not  excuse  his  failure 
to  appear  before  the  board  of 
equalization  to  have  an  erroneous 
assessment  corrected:  Nugent  v. 
Bates,  51  Iowa  77.  Where  one  had 
an  opportunity  to  show  before  the 
board  of  review  that  the  valua- 
tions of  his  property  were  correct 
and  should  not  be  changed,  he 
could  not  afterwards  complain 
that  the  board  did  not  produce  be- 
fore him  the  evidence  upon  which 
it  acted  in  increasing  his  assess- 
ment:   American   Express   Co.   v.' 
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to  appeal  to  a  board  or  council  which  could  not  have  remedied 
the  defect.1 

For  a  merely  irregular  assessment  the  statutory  remedy  is 
also  the  exclusive  remedy.  It  is  supposed  to  be  adequate  to 
all  the  requirements  of  justice,  and  it  is  the  person's  own  folly 
if  he  fails  to  avail  himself  of  it.2 


Raymond,  189  111.  232.  It  was  held 
in  Nelson  v.  Saginaw,  106  Mich. 
659,  that  in  a  suit  to  set  aside  an 
assessent  for  a  sewer  an  objec- 
tion that  the  construction  of  the 
sewer  was  not  embraced  in  the  re- 
port of  the  board  of  public  works 
as  required  by  the  city  charter, 
could  not  be  considered,  as  party 
complaining  had  not  availed  him- 
self of  his  right  to  have  the  as- 
sessments made  by  said  board  re- 
viewed by  the  city  council. 

i  Brock  v.  Luning,  89  Cal.  316; 
Manning  v.  Den,  90  Cal.  610;  Mc- 
Bean  v.  Redick,  96  Cal.  191;  Perine 
v.  Forbush,  97  Cal.  305;  Partridge 
v.  Lucas,  99  Cal.  519;  San  Jose 
Imp.  Co.  v.  Auzerais,  106  Cal.  498; 
Chase  v.  City  Treasurer,  122  Cal. 
540;  Galveston  County  v.  Galves- 
ton Gas  Co.,  54  Tex.  287,  72  Tex. 
509.  See  Miller  v.  Amsterdam,  149 
N.  Y.  288;  Hutcheson  v.  Storrie, 
92  Tex.  685.  Under  the  California 
statute  one  is  not  estopped,  in  an 
action  to  foreclose  an  assessment 
for1  a  street  improvement,  from 
showing  want  of  jurisdiction,  by 
his  having  made  the  ground  of  ju- 
risdiction one  of  the  grounds  of 
his  appeal:  California  Imp.  Co.  v. 
Moran,  123  Cal.  373,  citing  earlier 
cases.  Where  one  applies  to  the 
courts  for  relief  against  a  tax 
which  there  was  no  power  to  im- 
pose, it  cannot  be  objected  that  no 
appeal  was  taken  to  the  board  of 
equalization,  that  body  having  no 
power  in  the  premises;  and  relief 
may  be  had  on   certiorari  or  in 


equity:  Alexandria  Canal  R.  etc. 
Co.  v.  District  of  Columbia,  5  Mac- 
key  376.  The  jurisdiction  of  the 
board  of  equalization  is  not  ex- 
clusive where  a  tax  is  levied  with- 
out authority  of  law  upon  prop- 
erty exempt  from  taxation,  or 
under  an  unconstitutional  statute, 
or  the  like;  and  collection  of  the 
tax  may  be  enjoined:  Barber  v. 
Parr,  54  Iowa  57,  citing  Powers 
v.  Bowman,  53  Iowa  359,  and  Smith 
v.  Osburn,  53  Iowa  474.  The  right 
to  question  an  excessive  assess- 
ment entered  by  clerical  error 
held  not  lost  by  failure  to  go  to 
the  board  of  equalization  for  re- 
lief before  bringing  mandamus  to 
compel  correction,  or  before  paying 
the  tax  under  protest  and  suing 
to  recover  the  excess:  Smith  v.  Mc- 
Quiston,  108  Iowa  363.  Where  the 
assessor  lists  against  a  taxpayer 
from  whom  he  has  not  demanded 
a  list,  property  which  he  does  not 
own  as  well  as  property  which  he 
owns,  and  where  the  board  of 
equalization  adds  other  property 
not  owned  by  such  taxpayer,  the 
latter,  without  applying  to  the 
board  for  an  abatement,  may  sue 
to  recover  the  illegal  taxes  com- 
pulsorily  paid:  Powder  River  Cat- 
tle Co.  v;  Board  of  Com'rs,  45  Fed. 
Rep.  323. 

2  Ogden  City  v.  Armstrong,  168 
U.  S.  224;  Conlin  v.  Seaman,  22 
Cal.  546;  Emery  v.  Bradford,  29 
Cal.  75;  Nolan  v.  Reese,  32  Cal. 
484;  Chambers  v.  Satterlee,  40 
Cal.  497,  519;  Windsor  v.  Field,  1 
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The  grounds  on  which  one  should  have  an  abatement*are 
not  necessarily  such  as  arise  on  a  consideration  of  his  assess- 
ment considered  by  itself,  but  they  may  include  the  assess- 


Conn.  279;  Peoria  v.  Kidder,  26 
111.  351;  Republic  L.  Ins.  Co.  v. 
Pollak,  75  111.  292;  Chicago,  etc. 
R.  Co.  v.  Cole,  75  111.  591;.  Ottawa 
Glass,  etc.  Co.  v.  McCaleb,  81  111. 
556;  Patterson  v.  Baumer,  43  Iowa 
477;  Beeson  v.  Johns,  59  Iowa  166; 
New  Orleans  v.  Canal,  etc.  Co.,  32 
La.  An.  157;  Deane  v.  Todd,  22 
Mo.  90;  Aldrich  v.  Railroad  Co., 
21  N.  H.  359;  Hughes  v.  Kline, 
30  Pa.  St.  230.  One  cannot  com- 
plain that  the  assessment  of  a  tax 
was  made  in  the  "wrong  person's 
name,  or  of  any  other  iregularity 
which  the  board  of  review  might 
have  corrected  had  application 
been  made  to  it  at  the  proper 
time:  Meade  v.  Haines,  81  Mich. 
264;  Hinds  v.  Belvidere  T'p,  107 
Mich.  664.  It  is  held  in  Louisiana 
that  it  is  a  condition  precedent  to 
the  taxpayer's  maintenance  of  an 
action  in  the  courts  that  previous 
and  timely  effort  has  been,  made  to 
have  the  alleged  error  corrected  by 
the  proper  board:  Shattu'ck  v.  New 
Orleans,  39  La.  An.  206;  Leeds  & 
Co..  v.  Hardy,  43  La.  An.  810.  It 
is  said  in  Maryland  that  if  the 
party  fails  to  avail  himself  of  the 
remedy  given  by  statute,  he  can. 
not  come  into  equity  unless  he 
makes  out  a  very  clear  case;  by 
which  is  meant,  doubtless,  a  case 
within  the  ordinary  jurisdiction 
of  equity:  Church  v.  Baltimore,  6 
Gill  391;  O'Neal  v.  Bridge  Co.,  18 
■Md.  1.  Suit  will  not  lie  at  law  for 
the  levy  of  an  irregular  or  excess- 
ive assessment  which  might  be 
corrected  on  review  or  appeal 
McSherry  v.  Wood,  102  Cal.  647 
"Wright  v.  Boston,  9  Cush.  233 
Bourne  v.   Boston,   2   Gray,   494 


Commonwealth  v.  Cary,  etc.  Co.,  98 
Mass.  19.  Where  an  ordinance  for 
improving  a  street  provides  that 
abutting  owners  may  appear  and 
object  to  the  assessment,  one  who 
does  not  object  cannot  afterwards 
complain  of  the  assessment:  Turn- 
water  v.  Pix,  18  Wash.  153.  Where 
a  municipality  acts  within  its 
powers  in  ordering  and  contract- 
ing for  the  construction  of  a 
sewer,  a  property  owner  who  does 
not  protest  and  follow  the  special 
remedies  given  by  statute  cannot 
be  relieved  by  the  courts  of  the 
tax  levied  therefor:  Harney  v. 
Benson,  113  Cal.  314.  That  the 
rule  of  conclusiveness  of  action  is 
applicable  to  appellate  tribunals 
also,  see  Weaver  v.  State,  39  Ala. 
535;  Alexandria,  etc.  Bridge -Co. 
v.  District  'of  Columbia,  1  Mackey 
217;  Adsit  v.  Lieb,  76  111.  198; 
Union  Trust  Co.  v.  Weber,  96  111. 
347;  New  Orleans  Gas  Light  Co. 
v.  Assessors,  31  La.  An.  270,  475. 
In  New  York,  if  an  assessment  of 
capital  stock  is  made  on  a  wrong 
basis,  the  statutory  remedy  must 
be  sought;  the  court  of  appeals 
cannot  interfere:  People  v.  Cole- 
man,  107  N.  Y.  541.  Where  the 
statute  leaves  open  to  judicial  in- 
quiry all  questions  of  a  jurisdic- 
tional character,  a  determination 
of  such  questions  by  an  adminis- 
trative board  does  not  preclude 
aggrieved  parties,  from  resorting 
to  judicial  remedies:  Ogden  City 
v.  Armstrong,  168  TJ.  S.  224.  As- 
sessing lands  as  town  lots  by  num- 
ber, when  no  plat  is  recorded  or 
mentioned,  is  not  merely  irregu- 
lar, but  fatally  defective:  People 
v.  Chicago,  etc.  R.  Co.,  96  111.  369; 
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meats  of  others  so  far  as,  by  reason  of  their  not  being  what 
they  should  be,  they  affect  him  injuriously.  One  may,  there- 
fore, justly  claim,  an  abatement  of  an  assessment  which,  con- 
sidered by  itself,  is  not  too  high,  if  those  of  others  are  relatively 
and  purposely  made  too  low.1  He  may  also  ask  that  an  assess- 
ment made  without  jurisdiction  be  vacated;  though  this  is  not 


Johnston  v.  Scott.  11  Mich.  232. 
An  erroneous  exemption  by  assess- 
ors of  property  from  taxation  is 
an  erroneous  judgment  of  a  court 
of  assessment,  and  is  reversible 
by  the  common-law  power  of  gen- 
eral superintendence  for  correct- 
ing errors  of  courts  of  inferior  ju- 
risdiction where  the  laws  have  not 
expressly  provided  a  remedy: 
Boody  v.  "Watson,  64  N.  H.  162. 

iPelton  v.  National  Bank,  101 
U.  S.  143;  Cummings  v.  National 
Bank,  101  U.  S.  153;  Manchester 
Mills  v.  Manchester,  57  N.  H.  309. 
See  Row  v.  People,  87  111.  385.  It 
was  held  in  Lowell  v.  Middlesex 
County  Com'rs,  152  Mass.  372, 
that  if  the  complainant's  property 
is  not  assessed  above  its  fair  cash 
value,  no  abatement  can  be  al- 
lowed because  other  like  property 
is  assessed  at  less  than  its  fair 
cash  value.  And  in  the  same  case 
it  was  decided  that  a  taxpayer  is 
not  entitled  to  an  abatement  be- 
cause a  single  valuation  has  been 
placed  on  different  items  which 
the  statute  requires  to  be  valued 
separately.  An  abatement  of  taxes 
is  granted  on  the  ground  that  the 
sum  assessed  is  in  excess  of  peti- 
tioner's share  of  the  common  bur- 
den, and  not  because  the  appraisal 
of  his  estate  is  dissimilar  to  that 
of  other  taxpayers  in  the  same 
business  or  owning  the  same  kind 
of  property;  and  the  overvalua- 
tion of  some  classes  of  a  tax- 
payer's estate  does  not  entitle 
him  to  an  abatement  if  the  error 


is  neutralized  by  an  undervalua- 
tion of  other  property:  Amoskeag 
Manuf.  Co.  v.  Manchester,  70  N.  H. 
200.  On  a  petition  for  an  abate- 
ment of  a  real-estate  tax,  the  ap- 
praisal complained  of  may  be  com- 
pared with  the  appraisal  of  other 
real  estate  in  the  same  town 
for  the  purpose  of  ascertaining 
whether  the  assessment  was  pro- 
portional, and  whether  justice  re- 
quires an  abatement:  Manchester 
Mills  v.  Manchester,  58  N.  H.  38. 
The  maxim  de  mimii/nis  non  curat 
lex  may  properly  be  applied  in  this 
class  of  cases:  Ibid.  Upon  a  peti- 
tion for  abatement  of  taxes  on  the 
land  and  buildings  of  a  manufac- 
turing establishment,  the  admis- 
sion of  evidence  of  the  value  of 
real  estate  of  other  than  manu- 
facturing establishments  was  held 
not  objectionable:  Manchester 
Mills  v.  Manchester,  57  N.  H.  309. 
The  tax  upon  polls  cannot  be  con- 
sidered in  determining  the  amount 
of  the  abatement  to  which  a  tax- 
payer is  entitled  because  of  over- 
valuation of  his  real  estate:  Amos- 
keag Manuf.  Co.  v.  Manchester,  70 
N.  H.  336.  As  to  grounds  for  re- 
duction of  an  assessment  on  a 
building,  see  New  Orleans  Cotton 
Exchange  v.  Assessors,  39  La.  An. 
95.  Upon  an  application  for  an 
abatement  the  valuation  on  a  like 
complaint  of  a  previous  assess- 
ment is  not  conclusive:  Lowell  v. 
Middlesex  County  Com'rs,  152 
Mass.  372. 
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essential,  since  such  an  assessment  is  altogether  illegal  and 
may  for  that  reason  be  disregarded  and  contested  when  steps 
are  taken  to  enforce  it.1  And  he  has  a  right  to  be  heard  upon  any 
grounds  which,  in  his  view,  make  his  assessment  wanting  in 
conformity  to  the  law,  or  either  positively  or  relatively  unequal 
or  unjust.2  In  Massachusetts  the  right  to  abatement  is  not 
precluded  by  paying  the  tax  under  protest.3  It  is  provided  in 
some  states  that  whatever  reduction  is  allowed  shall  be  credited 
upon  the  next  tax.4  Interest  cannot  be  recovered  on  an  abate- 
ment unless  the  statute  provides  for  it ; 5  nor  costs.6 

To  render  the  action  of  appellate  assessing  boards  final  upon 
individuals,  it  is  necessary  that  the  boards  themselves  should 
observe  such  statutory  rules  as  have  been  prescribed  for  them  for 


i  See  Commonwealth  v.  Cary, 
etc.  Co.,  98  Mass.  19;  Williams  v. 
Saginaw,  51  Mich.  120;  Weller  v. 
St.  Paul,  5  Minn.  95.  One  who  ap- 
peals from  an  assessment  to  the 
board  of  county  commissioners  on 
the  ground  that  the  taxes  are  il- 
legal, is  not  precluded  thereby 
from  resorting  to  the  courts  to 
test  the  validity  of  such  taxes;  the 
board  not  having  judicial  power 
to  pass  on  the  validity  of  a  tax: 
County  Com'rs  v.  Wilson,  15  Colo. 
90.  It  is  held  in  New  Hampshire, 
that  when  a  tax  illegally  assessed 
has  been  paid  under  the  impres- 
sion that  the  assessment  was  le- 
gal, it  cannot  be  recovered,  the 
remedy  for  an  illegal  assessment 
being  an  appeal:  Bradley  v.  La- 
conia,  66  N.  H.  269.  It  was  held 
in  Hutcheson  v.  Storrie,  92  Tex. 
685,  that  an  assessment  illegal  be- 
cause not  made  on  the  basis  of 
benefits  may  be  questioned  with- 
out showing  the  amount  of  bene- 
fits. 

2  In  the  case  of  a  special  assess- 
ment objection  may  be  taken  to 
the  items  that  make  up  the  cost 
for  which  the  assessment  is  laid: 


Grace    v.    Board    of    Health,    135 
Mass.  490. 

2  National  Bank  v.  New  Bedford, 
155  Mass.  313. 

*  See  Boston,  C.  &  M.  R.  Co.  v. 
State,  64  N.  H.  490;  Cloud  v.  Nor- 
wich, 57  Vt.  448.  A  railroad  com- 
pany which  has  paid  a  tax  in  part 
unconstitutional  is  entitled  to  have 
that  part  applied  to  valid  taxes  ac- 
cruing subsequently:  Northern 
Pac.  R.  Co.  v.  Raymond,  5  Dak. 
356.  See  State  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  137. 

s  Lowell  v.  County  Com'rs,  3  Al- 
len 550.  It  is  held  in  New  Hamp- 
shire, upon  the  ground  that  no 
one  should  be  compelled  to  pay 
more  than  his  share  of  the  public 
expense,  that  one  who  has  paid 
the  tax  assessed  against  him  is 
entitled  upon  abatement  to  judg- 
ment for  interest  upon  the  excess: 
Boston  &  M.  R.  Co.  v.  State,  63 
N.  H.  571;  Amoskeag  Manuf.  Co. 
v.  Manchester,  70  N.  H.  336.  It 
was  held  in  Boott  Cotton  Mills  v. 
Lowell,  159  Mass.  383,  that  inter- 
est is  recoverable  only  from  de- 
mand, not  from  abatement. 

«  Lowell  v.  County  Com'rs,  3  Al- 
len  556. 
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the  protection  of  the  interests  of  taxpayers.  If,  for  example, 
the  board  by  law  is  required  to  meet  at  a  certain  specified 
time,  and  it  meets  at  another  at  which  taxpayers  have  neither 
actual  nor  constructive  notice  to  appear,  its  action  at  such  time 
is  unauthorized  and  invalid;  and  so  it  will  be  if  the  statute  re- 
quires notice  to  be  given  of  its  meetings,  and  the  record  of  the 
board  shows  no  notice.1 

In  some  states  an  appeal  is  given  from  the  assessors,  or  from 
assessing  boards,  to  some  specified  courts,  to  which  are  given 
limited  powers  of  review.2  But  the  right  to  such  an  appeal  is 
purely  statutory ; 3  unless  the  constitution  so  prescribes  an  act 


i  Nixon  v.  Ruple,  30  N.  J.  L.  58. 
In  Kelly  v.  Corson,  8  Wis.  182,  and 
11  Wis.  1,  the  effect  of  errors  in 
the  action  of  a  board  of  equaliza- 
tion was  considered.  See  Marsh 
v.  Supervisors,  42  Wis.  502;  Ross 
v.  Crawford  County  Com'rs,  16 
Kan.  411. 

2  Under  the  Arkansas  statute 
giving  right  of  appeal  from  a 
county  board's  equalization  of 
taxes  to  the  county  court,  no  spe- 
cial formality  is  essential.  An  ap- 
plication to  the  court  for  the  cor- 
rection of  errors  is  all  that  is 
essential:  Prairie  County  v.  Mat- 
thews, 46  Ark.  383.  Although  the 
levying  of  an  assessment  by  the 
board  of  directors  of  an  irrigation 
district  is  an  act  of  legislative 
character,  yet  the  board  is  not 
clothed  with  the  supremacy  of  the 
legislature  in  this  respect,  but  Is 
in  the  exercise  of  a  delegated 
power,  and  subject  to  control  by 
the  judiciary  if  it  steps  beyond 
the  limits  of  the  power  conferred 
upon  it:  Hughson  v.  Crane,  115 
Cal.  404.  In  Connecticut  a  stat- 
ute authorizing  a  special  valuation 
of  property  for  taxation  is  uncon- 
stitutional in  providing  an  appeal 
therefrom  to  the  superior  court, 
since  the  preparation  of  the  list 
and  the  court's  action  on  appeal 

88 


therefrom  are  an  administrative 
and  not  a  judicial  act:  Bradley  v. 
New  Haven,  73  Conn.  646.  It  is 
held  in  Dakota  that  an  appeal  lies 
from  the  decision  of  the  board  of 
county  commissioners  fixing  the 
valuation  of  property  for  taxa- 
tion made  when  such  board  is 
acting  as  a  board  of  equalization: 
Pierre  Water  Works  Co.  v. 
Hughes  County,  5  Dak.  145.  In 
Louisiana,  after  refusal  by  the 
assessors  to  reduce  an  assessment, 
and  after  the  rolls  have  been  de- 
livered to  the  collecting  officers, 
the  assessors  may  be  brought  into 
court  by  the  aggrieved  party,  and 
their  action  reviewed:  Gay  v.  As- 
sessors, 34  La.  An.  370.  Such  re- 
vision, correction,  arbitration,  or 
equalization  as  the  board  of  re- 
viewers may  make  of  assessments 
are  subject  to  review  by  the  courts, 
and  the  board's  action  is  final  un- 
less set  aside  or  changed  as  pro- 
vided by  law:  State  v.  State  Tax 
Collector,  39  La.  An.' 530. 

s  Hughes  v.  Parker,  148  Ind.  692; 
Marion  County  Court  v.  Wilson 
(Ky.),  49  S.  W.  Rep.  8;  Paducah 
St.  R.  Co.  v.  McCracken  (Ky.),  49 
S.  W.  Rep.  178;  Hower's  Appeal, 
127  Pa.  St.  134;  Olympia  Water 
Works  v.  Board  of  Equalization, 
14  Wash.  268.    Unless  guaranteed 
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is  not  invalid  because  not  providing  for  appeal ; *  and  the  ap- 
peal must  be  taken  within  the  time  fixed  by  the  statute.2  The 
court,  whatever  its  grade,  is,  for  such  a  purpose,  of  limited 
jurisdiction,  and  must  keep  within  it.3     Under  a  statute  pro- 


by  the  constitution  there  is  no 
vested  right  in  an  appeal;  and, 
therefore,  the  Illinois  revenue  act 
of  1898  is  constitutional  although 
it  takes  away  from  property  own* 
ers  in  cities  of  more  than  125,000 
inhabitants  the  right  to  an  appeal 
to  the  county  board  of  review  in 
cases  of  unjust  assessment  for  the 
year  1898:  People  v.  Board  of 
Com'rs,  176  111.  576.  A  statute 
held  to  authorize,  by  implication, 
an  appeal  to  the  circuit  court 
from  a  decree  of  the  commission- 
ers' court  increasing  a  tax  assess- 
ment: Ex  parte  Howard-Harrison 
Iron  Co.,  119  Ala.  484. 

i  See  ante,  pp.  64-65.  A  statute 
is  not  rendered  invalid  by  reason 
of  its  hot  providing  for  an  appeal 
from  the  apportionment  by  the  su- 
perintendent of  streets  of  the  as- 
sessable cost  of  a  sewer,  since  an 
error  of  law  by  the  superintendent 
may  be  corrected  by  certiorari,  or 
on  an  application  for  an  abate- 
ment: Weed  v.  Boston,  172  Mass. 
28.  A  constitutional  declaration 
that  every  person,  for  an  injury 
done  him,  shall  have  a  remedy  at 
law,  is  not  contravened  by  a  stat- 
ute which  fails  to  allow  an  appeal 
to  the  courts  from  an  assessment 
by  the  city  council  of  the  cost  of 
constructing  sewers  under  the  pro- 
visions of  the  act:  Oil  City  v.  Oil 
City  Boiler  Works,  152  Pa.  St.  348. 

2  If  appeal  to  a  court  is  not 
made  in  the  statutory  time,  the 
court  has  no  jurisdiction:  Wells 
v.  Board  of  Education,'  20  W.  Va. 
157.  A  motion  to  vacate  an  as- 
sessment may  be  lost  by  lapse  of 
time:     Matter  of  Lord,  78  N.  Y. 


109,  21  Hun  555;  Matter  of  Brady, 
46  N.  Y.  Sup.  Ct.  36.  If  an  ap- 
peal from  the  action  of  a  board  of 
equalization  is  given  it  cannot  be 
lost  by  the  board's  irregular  ac- 
tion: Ingersoll  v.  Des  Moines,  46 
Iowa  553.  A  provision  that  any 
proceeding  to  test  the  validity  of 
any  "sale"  of  land  for  taxes  im- 
posed prior  to  a  certain  year  shall 
be  commenced  within  one  year 
from  the  passage  of  the  act,  does 
not  apply  to  a  proceeding  to  test 
the  validity  of  an  "assessment:" 
In  re  Trustees  of  Union  College, 
129  N.  Y.  308. 

s  Thus  a  statute  allowing  an  ap- 
peal to  the  circuit  court  from  the 
decision  of  a  city  board  of  equali- 
zation, cannot  be  extended  to  par- 
ties or  cases  other  than  those 
whom  it  specifies:  Grigsby  v.  Min- 
nehaha County,  5  S.  D.  561.  When 
the  statute  allows  an  appeal  to  the 
court  from  an  illegal  assessment, 
the  illegality  must  be  in  a  matter, 
of  law,  independent  of  the  exer- 
cise of  discretion  as  to  value 
vested  in  the  taxing  officers:  Shear 
v.  Columbia  County  Com'rs,  14 
Pla.  76.  When  the  statute  pro- 
vides a  special  remedy  for  the  col- 
•  lection  of  a  personal  tax  by  suit, 
and  a  mode  of  reviewing  the 
judgment,  the  party  is  confined  to 
that  mode  of  review:  Washington 
County  v.  •  German  American 
Bank,  28  Minn.  360.  If,  under  the 
statute,  the  only  question  raised 
by  an  appeal  from  a  decision  of 
county,  supervisors  refusing  to 
abate  certain  taxes,  is  as  to  the 
liability  of  the  property  to  taxa- 
tion, the  correctness  or  regularity 
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viding  that  a  tax  may  be  held  illegal  where  it  is  unauthorized 
by  law  or  illegally  assessed,  the  proper  court  has  power  to  re- 


of  the  assessment  cannot  be  con- 
sidered: Major  v.  Pavey,  134  111.  19; 
Keokuk  &  H.  B.  Co.  v.  People,  185 
111.  276.  Where  the  statute  which 
authorizes  appeals  from  the  de- 
cisions of  the  hoard  of  equalization 
correcting  assessments  provides 
that  on  such  an  appeal  the  matter 
shall  be  tried  anew,  a  judgment 
based  solely  on  the  assessment 
made  by  the  board  is  unauthor- 
ized: Birmingham  B.  &  L.  Assoc, 
v.  State,  120  Ala.  403.  In  Iowa  on 
an  appeal  from  the  action  of  a 
board  of  equalization  in  increas- 
ing an  assessment,  the  district 
court  must  try  the  matter  anew 
and  make  a  just  assessment  with- 
out reference  to  the  board's  action: 
Lyons  v.  Board  of  Equal.,  102 
Iowa  1.  Also  as  to  .the  power  of 
the  district  court  in  Iowa  on  such 
appeals,  see  Cedar  Rapids  &  M.  C. 
R.  Co.  v.  Cedar  Rapids,  106  Iowa 
476.  When  special  appeal  to  a 
subordinate  is  given,  there  can  be 
no  appeal  thence  to  the  supreme 
court  unless  expressly  given,  but 
certiorari  will  lie  to  review  regu- 
larity: Kimber  v.  Schuylkill  Co., 
20  Pa.  St.  366.  Under  the  Iowa 
statutes  giving  the  supreme  court 
jurisdiction  over  judgments  of 
courts  of  record  in  special  proceed- 
ings, a  city,  or  its  board  of  equali- 
zation in  its  behalf,  may  appeal 
from  a  judgment  of  the  district 
court  canceling  an  assessment 
rendered  on  appeal  from  the  board 
of  equalization,  though  the  city 
or  board  had  no  right  in  the  first 
instance  to  appeal  to  the  district 
court:  Farmers'  L.  &  T.  Co.  v. 
Newton,  97  Iowa  502.  Under  the 
New  York  statute  an  assessment 
is  subject  to  review  in  the  supreme 


court  if  it  is  found  to  be  "il- 
legal, erroneous,  or  unequal,"  but 
when  an  assessment  violates  no 
absolute  rule  of  law  the  court  of 
appeals  has  no  power  to  interfere 
on  a  question  of  valuation:  People 
v.  Coleman,  107  N.  Y.  541.  Under 
a  statute  providing  an  appeal  to 
the  court  from  a  board  of  revision 
by  a  person  aggrieved  by  any  as- 
sessment or  valuation,  such  ap- 
peal must  be  dismissed  where  it 
is  claimed  the  property  was  wholly 
exempt  as  church  property:  Al- 
bert v.  Board  of  Revision,  139  Pa. 
St.  467.  Where  a  city  charter  au- 
thorizes the  vacating  of  assess- 
ments for  improvements-  for  "er- 
rors in  proceedings  relative  to 
an  assessment,"  an  appeal  lies 
for  errors  in  proceedings  by  the 
city  authorities  in  letting  con- 
tracts for  work  on  streets  to . 
pay  for  which  the  assessment  is 
made:  In  re  Pennie,  108  N.  Y. 
364.  As  to  who  is  a  "party  ag- 
grieved" and  entitled  to  appeal  in 
New  York,  see  Matter  of  Phillips, 
60  N.  Y.  16;  Petition  of  Gantz,  85 
N.  Y.  536;  Schultze  v.  New  York, 
103  N.  Y.  307.  As  to  joinder  of 
parties  in  petition  for  review,  see 
People  v.  Feitner,  163  N.  Y.  384. 
For  the  method  of  reviewing  in 
New  York,  see  Strusburgh  v.  New 
York,  45  N  Y.  Sup.  Ct.  508.  Under 
the  New  York  statutes  where  an 
assessment  is  illegal  the  court 
cannot  order  a  reassessment  but 
the  only  remedy  is  to  strike  the  as- 
sessment from  the  roll:  People  v. 
Valentine,  5  App.  Div.  (N.  Y.)  520, 
38  N.  Y.  Supp.  1087.  Conclusion 
of  board  of  commissioners  not  dis- 
turbed unless  it  appears  that  there 
has  been  a  manifest  error  in  the 
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view  a  tax  where  it  is  charged  that  property  not  assessable 
was  in  fact  assessed.1 

Refunding  taxes.  This  is  only  an  abatement,  made  after 
the  tax  has  been  paid  or  enforced.  A  general  right  exists  in 
the  state  to  refund  any  tax  collected  for  its  purposes,  and  a 


manner  of  making  the  estimate, 
or  that  evidence  which  should  be 
controlling  has  been  disregarded: 
People  v.  Barker,  6  App.  Div.  (N. 
Y.)  356,  36  N.  Y.  Siipp.  682.  In 
Iowa,  where  the  district  court  on 
appeal  from  the  decision  of  a  board 
of  equalization  has  failed  to  give 
proper  relief,  the  supreme  court, 
on  appeal,  will  give  it  where  to 
make  a  radical  change  in  the 
whole  assessment  would  create 
confusion:  Burnham  v.  Barber,  70 
Iowa  87.  Where  on  appeal  to  the 
district  court  from  an  assessment 
the  evidence  shows  that  the  ap- 
pellant had  sold  the  property  be- 
fore the  year  for  which  it  was 
taxed,  the  court  cannot  grant  an 
amendment  to  the  pleadings  so  as 
to  assess  the  tax  on  moneys  and 
credits:  Brown  v.  Grand  Junction, 
75  Iowa  488.  In  Oregon  the  courts 
on  writ  of  review  from  the  action 
of  the  state  board  of  equalization 
cannot  correct  irregularities  of  the 
assessors  and  county  boards  in 
making  up  the  assessment  rolls: 
Dayton  v.  Board  of  Equal.,  33  Or. 
131.  As  to  the  proper  judgment 
of  the  court  in  Connecticut  on  ap- 
peal from  the  board  of  review  in 
the  matter  of  an  assessment,  see 
Ives  v.  Goshen,  65  Conn.  456; 
Greenwoods  Co.  v.  New  Hartford, 
65  Conn.  461.  That  the  power  to 
hear  an  appeal  for  abatement  of 
a  tax  is  judicial,  see  Edes  v. 
Boardman,  58  N.  H.  580,  question- 
ing Auditor  v.  Railroad  Co.,  6 
Kan.  500.  The  appeal  is  an 
equitable  proceeding,  and  only  so 


much  of  the  tax  will  be  abated 
as  the  appellant  should  not  pay: 
Edes  v.  Boardman,  58  N.  H.  580. 
See  Carpenter  v.  Dal  ton,  58  N.  H. 
615.  As  to  the  conclusiveness  of 
the  judgment  on  appeal  from  the 
selectmen's  refusal  in  New  Hamp- 
shire to  abate  taxes,  see  Winnipi- 
seogee  Lake,  etc.  Co.  v.  Laconia, 
68  N.  H.  284.  In  Wisconsin  it 
has  been  held  that  the  courts  will 
not  examine  and  weigh  the  evi- 
dence upon  which  the  board  of  re- 
view acts  in  raising  or  reducing 
valuations,  if  there  was  before  the 
board  competent  evidence  warrant- 
ing its  decision:  State  v.  Gaylord, 
73  Wis.  306.  Where  an  assess- 
ment is  conclusive  on  the  city  but 
not  on  the  lot-owner,  the  latter 
has  the  burden  of  showing,  on  the 
appeal,  that  his  assessment  is 
more  than  his  due  proportion: 
Dickson  v.  Racine,  65  Wis.  306. 
The  burden  of  showing  an  assess- 
ment to  be  arbitrary  is  on  him 
who  attacks  it:  Wright  v.  Porres- 
tal,  65  Wis.  341.  It  is  unnecessary 
to  adduce  evidence  to  justify  an 
assessment  which  apparently  has 
been  legally  made.  It  stands  until 
it  is  shown  by  satisfactory  proof 
to  be  erroneous:  Merchants'  Mut. 
Ins.  Co.  v.  Board  of  Assessors,  40 
La.  An.  371.  And  the  burden  of 
proving  a  valuation  for  the  pur- 
pose of  taxation  to  be  excessive 
is  upon  the  taxpayer:  New  Or- 
leans Cotton  Exchange  v.  Assess- 
ors, 37  La.  An.  423. 

i  Detroit      v.      Wayne      Circuit 
Judge,  127  Mich.  604. 
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corresponding  right  probably  exists  in  the  common  council,  or 
other  proper  boards,  of  cities,  villages,  towns,  etc.,  to  refund 
to  individuals  any  sums  paid  by  them  as  corporate  taxes  which 
are  found  to  have  been  wrongfully  exacted,  or  are  believed  to 
be,  for  any  reason,  inequitable.  But.no  executive  or  minis- 
terial officer  could  have  any  such  authority,  unless  expressly 
given  by  law.1    A  federal  statute  authorizes  the  commissioner 


i  In  Alabama  it  has  been  held 
that  a  claim  for  taxes  paid  by  mis- 
take need  not  be  verified  or  item- 
ized as  required  by  the  code  pro- 
vision relating  to  claims  against 
the  state:  White  v.  Smith,  117 
Ala.  232.  And  the  statute  -was 
held  to  impose  upon  the  county 
treasurer  and  state  auditor  a  min- 
isterial duty  in  regard  to  the  re- 
payment of  taxes  so  paid:  Ibid. 
Under  the  California  code  pro- 
vision that  "any  taxes,  penalties 
and  costs,  paid  more  than  once, 
or  erroneously  or  illegally  col- 
lected, may,  by  order  of  the  board 
of  supervisors,  be  refunded  by  the 
county  treasurer,"  a  taxpayer  who 
had  paid  taxes  upon  personalty 
which  by  clerical  error  was  over- 
stated, was  held  entitled  to  re- 
cover the  excess  over  the  amount 
lawfully  due:  Pacific  Coast  Co.  v. 
Wells,  134  Cal.  471.  So,  where 
by  some  mistake  real  estate  had 
been  twice  assessed:  Hayes  v.  Los 
Angeles,  99  Cal.  74.  It  was  said  in 
Pacific  Coast  Co.  v.  Wells,  supra, 
that  "undoubtedly  the  rule  would 
not  apply  to  correct  an  assessment 
where  the  taxpayer  has  merely 
changed  his  opinion  as  to  the  value 
of  his  property."  The  word 
"may"  in  the  California  statute 
means  "shall,"  and,  thus  con- 
strued, the  board  has  no  discretion 
to  allow  or  reject  a  claim  for  taxes 
actually  paid  a  second  time,  so 
that,  on  a  refusal  to  allow  such 
claim,  action  therefor  lies  against 


the  county  without  also  making 
the  state  a  party  defendant: 
Hayes  v.  Los  Angeles,  99  Cal.  74. 
Under  the  Florida  statute  relief 
cannot  be  given  in  statutory  pro- 
ceedings by  petition  for  refunding 
unless  the  assessment  is  illegal  or 
not  "lawfully  made;"  and  if  the 
assessment  was  lawfully  made, 
but  relief  is  demanded  because  of 
matters  accruing  after  it  was 
made  rendering  inequitable  or  il- 
legal the  collection  of  the  tax,  the 
remedy  is  by  proceedings  at  law 
or  in  equity:  Tampa  v.  Kaunitz, 
39  Fla.  683.  Ordinance  in  a  city 
in  Illinois  held  not  to  constitute 
an  agreement  to  refund  illegal 
taxes:  Conkling  v.  Springfield, 
132  111.  420.  Under  the  Indiana 
statute  requiring  taxes  wrong- 
fully assessed  to  be  refunded 
though  paid  voluntarily,  it  was 
held  that  "wrongfully"  was  not 
equivalent  to  "illegally,"  and  that 
to  entitle  one  to  repayment  it 
'  must  appear  not  only  that  the 
taxes  were  irregularly  assessed, 
but  that  they  were  not  legally  or 
equitably  due  from  him:  How- 
ard County  v.  Armstrong,  91  Md. 
528.  See  Durham  v.  Board,  etc., 
95  Ind.  182;  Henry  County  v. 
Murphy,  100  Ind.  570.  Said  stat- 
ute applies  where  the  county  au- 
ditor, after  the  county  board  of 
equalization  had  acted,  wrong- 
fully increased  the  valuation  of 
all  lands  in  the  township,  and 
caused  the  county  treasurer  to  col- 
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of  internal  revenue,  subject  to  regulations  prescribed  by  the 
secretary  of  the  treasury,  to  refund,  on  appeal  to  him,  all  taxes 


lect  taxes  on  the  basis  of  the  il- 
legal assessment:  Board  of  Com'rs 
v.  Senn,  117  Ind.  410.  The  Indi- 
ana statute  providing  that  a  city 
council  may,  at  any  time,  order 
the  amount  erroneously  assessed 
and  collected  from  any  taxpayer 
to  be  refunded  to  him,  is  manda- 
tory: De  Pauw  Plate  Glass  Co.  v. 
Alexandria,  152  Ind.  443.  In  Iowa, 
under  a  statute  providing  that  the 
board  of  supervisors  shall  direct 
the  county  treasurer  to  refund 
any  tax  illegally  or  erroneously 
assessed  or  exacted,  a  voluntary 
payment  of  a  tax  which  never 
was  legally  levied  may  be  recov- 
ered: Isbell  v.  Crawford  County, 
40  Iowa  102,  following  Lauman 
v.  Des  Moines  County,  29  Iowa 
310.  And  under  such  statute  a 
demand  must  be  made  on  the 
board  of  supervisors  before  suit 
can  be  brought  against  the  county, 
whether  the  claim  for  a  refunding 
is  liquidated  or  unliquidated: 
Bibbins  v.  Clark.  90  Iowa  230. 
Where  the  board  of  supervisors 
orders  a  tax  rebated  after  it  has 
been  paid,  the  county  treasurer 
has  no  authority  to  repay  it  with- 
out an  order  therefor  from  the 
board:  Crosby  v.  Floete,  65  Iowa 
370.  The  board  of  supervisors 
cannot  rebate  the  tax  where  the 
person  aggrieved  by  an  assess- 
ment erroneous  but  not  void  has 
not  applied  for  redress  to  the  city 
or  township  board  of  equalization 
within  the  time  prescribed  by  law: 
Van  Wagenen  v.  Board  of  Super- 
visors, 74  Iowa  716.  How  School 
taxes  should  be  refunded  in  Iowa 
where  the  district  was  divided 
after  the  tax  was  laid,  see  Spencer 
v.  Riverton,  56  Iowa  85.    A  local 


aid  tax,  where  the  money  has  been 
deposited  with  the  county  treas- 
urer, should  be  refunded  from  that 
fund:  Barnes  v.  Marshall  County, 
56  Iowa  20.  See  Des  Moines,  etc. 
R.  Co.  v.  Lowry,  51  Iowa  486; 
Stone  v.  Woodbury  County,  51 
Iowa  522.  The  refunding  must 
be  from  the  several  funds  to 
which  the  tax  was  apportioned 
when  collected,  and  when  it  ap- 
pears that  the  erroneous  tax  has 
been  wholly  paid  out  for  road  and  , 
school  district  purposes  the 
county  is  not  liable  unless  it  is 
shown  that  there  is  money  in  the 
treasury  belonging  to  those  funds: 
Iowa  R.  Land  Co.  v.  Woodbury 
County,  64  Iowa  212.  A  taxpayer's 
petition  to  the  county  board  for 
refunding  of  school  taxes  need  not 
make  the  school  district  a  party 
or  notify  it;  and  where  land  had 
been  taxed  in  a  certain  district 
for  thirty  years  or  more,  without 
objection,  it  must  be  held  to  be  a 
part  of  such  district  for  purposes 
of  taxation:  Independent  District 
v>  Taylor,  100  Iowa  617.  In  Ken- 
tucky, where  a  bank  has  paid 
money  into  the  state  treasury  as 
taxes,  supposing  that  it  could  do  so 
in  lieu  of  county  and  city  taxes, 
its  right  to  demand  a  warrant 
from  the  auditor  for  the  repay- 
ment of  the  money  was  barred 
after  two  years,  though  it  was 
finally  decided  by  the  court  that 
the  money  was  improperly  paid 
into  the  state  treasury,  and 
though  the  bank  had  relied  upon 
a  former  decision  to  the  effect  that 
the  payment  was  proper:  Bank  of 
Commerce  v.  State,  (Ky.),  36  S. 
W.  Rep.  683.  Where  taxes  im- 
properly   collected    by    a    county 
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erroneously  collected.1     And  there  is  also  a  provision  for  the 
refunding  of  surplus  moneys  received  from  the  sale  of  lands 


have  been  refunded,  the  county 
cannot  thereafter  recover  the 
amount  as  paid  back  under  mis; 
take  of  law,  though  the  collection 
was  illegal  for  a  reason  other  than 
that  supposed  at  the  time  of  the 
refunding:  Graves  County  v.  First 
Nat.  Bank  (Ky.),  56  S.  W.  Rep.  16. 
Of  the  proceeding  in  New  York 
under  the  special  statute  which 
confers  power  upon  the  board 
of  supervisors  to  refund  to  any 
person  the  amount  of  an  illegal 
tax  collected  from  him,  it  is  said: 
"This  proceeding  is  not  governed 
by  the  technical  rules  that  apply 
to  actions  at  law  to  recover  money 
voluntarily  -paid,  or  to  suits  in 
equity  to  remove  a  cloud  upon 
title.  The  statute  furnishes  a 
convenient  and  summary  remedy, 
which  enables  the  county  to  re- 
store, without  litigation  or  ex- 
pense, what  it  ought  not  to  re- 
tain, and  a  citizen  who  has  paid 
an  illegal  tax,  without  waiting  to 
have  his  property  advertised  and 
sold,  to  obtain  justice.  The  bene- 
fits of  the  statute  are  not  confined 
to  parties  who  have  paid  an  il- 
legal tax  upon  compulsion,  but  ex- 
tend to  all  persons  who  have  paid 
taxes  that  they  were  legally  bound, 
to  reps.y:"  Adams  v.  Monroe  Su- 
pervisors, 154  N.  Y.  625.  See,  also, 
People  v.  Otsego  Supervisors,  51 
N.'Y.  401;  People  v.  Madison  Su- 
pervisors, 51  N.  Y.  443;  Boardman 
v.  Tompkins  Supervisors,  85  N.  Y. 
359;  People  v.  Barker,  140  N.  Y. 
437.  "The  power  to  refund  a  tax 
once  paid  conferred  by  statute 
upon  a  board  or  officers  of  special 


and  limited  jurisdiction  does  not 
carry  with  it  by  implication  the 
power  to  cancel  before  payment 
a  tax  illegally  extended  upon  the 
rolls,  or  to  restrain  its  collection : " 
Buffalo  Mut.  Gaslight  Co.  v.  Brie 
.  Supervisors,  144  N.  Y.  228.  A 
statute  authorizing  the  refunding 
of  any  tax  "illegally  or  improperly 
assessed  or  levied,"  does  not  au- 
thorize an  order  to  refund  a  tax 
legally  assessed,  though  the  as- 
sessment may  be  voidable,  the 
term  "improperly  assessed"  not 
extending  the  court's  power  to 
order  taxes  refunded  unless  they 
were  illegally  assessed:  In  re 
Baumgarten,  39  App.  Div.  174,  57 
N.  Y.  Supp.  284.  Said  statute 
held  to  apply  to  a  case  where  a 
resident  who  was  assessed  for  per- 
sonalty showed  that  he  had  none: 
Matter  of  Coleman,  30  Hun  544. 
A  provision  for  the  refunding  of 
taxes  illegally  assessed  has  no  ap- 
plication to  the  voluntary  pay- 
ment of  an  illegal  assessment  by 
one  who  was  underi  no  legal  obli- 
gation to  pay:  McCue  v.  Monroe 
Supervisors,  162  N.  Y.  235.  Under 
a  statute  providing  that  an  officer 
shall  revise  and  readjust  any  set- 
tled account  against  a  corporation 
for  certain  taxes,  whenever  it 
shall-  appear  to  him  that  such  ac- 
count was  illegally  paid,  or  was 
so  made  as  to  include  taxes  that' 
could  not  lawfully  have  been  de- 
manded, and  that  he  shall  "charge 
or  credit"  thereon  the  difference, 
if  any,  resulting  from  such  re- 
vision, he  is  not  authorized  to 
refund  any  sum  paid  in  excess  of 


iSee      Stotesbury     v.     United      same  case,  23  Ct.  CI.  285;  Hicks  v. 
States,    146   U.    S.   196,   affirming      James's  Adm'x,  48  Fed.  Rep.  542. 
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under  the  direct-tax  law.1  Under  a  provision  for  the  payment 
of  certain  sums  to  the  "  legal  owners  "  of  lands  sold  for  taxes, 
under  the  direct-tax  acts,  it  has  been  held  that  a  mortgagee  of 
lands  is  not  the  "  legal  owner." a 

Remedy  by  certiorari.  At  the  common  law  the  writ  of  cer- 
tiorari lies  to  remove  into  the  supreme,  court  of  judicature  the 
proceedings  of  inferior  tribunals,  in  order  that  their  errors  may 
be  corrected  ■when  it  is  alleged  that  they  have  exceeded  their 
jurisdiction.3  In  some  of  the  states,  considerable  use  has  been 
made  of  this  writ  in  tax  cases,  sometimes  with,  and  sometimes 
without,  statutory  regulations.  When  the  writ  is  by  statute,  a 
broader  scope  may  be,  and  usually  is,  given  to  it  than  it  has  at 
the  common  law.4    The  common-law  writ  is  not  one  of  right, 


what  was  lawfully  due,  and  such 
sum  must  remain  In  the  treasury, 
but  may  be  applied  on  future 
taxes:  People  v.  Wemple,  133  N. 
Y.  617.  For  proceedings  under  the 
Ohio  statute,  which,  when  a  drain 
tax  is  set  aside,  authorizes  the 
court  to  proceed  to  determine  what 
is  justly  chargeable  to  plaintiff, 
and  award  accordingly,  see  Peck 
v.  Watros,  30  Ohio  St.  590.  Under 
the  Oregon  statute  providing  that 
when  an  assessor  of  taxes  returns 
too  much  "the  sheriff  may  remit 
the  excess"  on  the  owner's  affi- 
davit, the  sheriff  has  no  discretion 
in  the  matter,  nor  can  he  inquire 
into  the  truth  or  falsity  of  the 
statements  in  the  affidavit:  Smith 
v.  King,  14  Or.  10.  Such  statute 
does  not  require  the  sheriff  to  re- 
mit taxes  assessed  by  the  .  board 
of  equalization,  on  the  taxpayer's 
affidavit  denying  ownership  of  the 
property  assessed:  Kirkwood  v. 
Ford,  34  Or.  552.  Under  the  Wy- 
oming statute  it  is  not  sufficient 
that  some  irregular  or  unauthor- 
ized method  was  resorted  to  in 
the  assessment,  but  it  must  ap- 
pear that  the  tax  itself  was  er- 
roneous or  illegal;  that  is,  that  it 


was  not  justly  or  equitably  due 
from  the  taxpayer:  Board  of 
Com'rs  v.  Searight  Cattle  Co.,  3 
Wyo.  787;  Carton  v.  Board  of 
Com'rs  (Wyo.),  69  Pac.  Rep.  1013. 

i  See  Ravenel  v.  United  States, 
23  Ct.  CI.  192;  Beaumont  v.  United 
-States,  25  Ct.  CI.  349;  Chaplin  v. 
United  States,  29  Ct.  CI.  231;  Mur- 
ray v.  United  States,  29  Ct.  CI. 
366. 

2  Glover  v.  United  States,  29  Ct. 
CI.   236. 

s  People  v.  Commissioners  of 
Highways,  etc.,  30  N.  Y.  72;  People 
v.  Betts,  55  N.  Y.  600,  602.  The 
remedy  held  not  available  in  fa- 
vor of  a  city  as  to  a  tax  due  the 
state:  Nashville  v.  Smith,  86  Tenn. 
213. 

*For  the  proceedings  on  certi- 
orari in  New  Jersey,  see  Wood- 
bridge  v.  State,  43  N.  J.  L.  262; 
Citizens'  Gaslight  Co.  v.  Alden,  44 
N.  J.  L.  648;  Conover  v.  Houce,  46 
N.  J.  L.  347;  State  v.  Morris,  48 
N.  J.  L.  99;  Central  R.  Co.  v.  State 
Assessors,  49  N.  J.  L.  1;  State  v. 
Pownell,  49  N  J.  h.  169;  State 
v.  State  Assessors,  54  N.  J.  L.  90; 
Simmons  v.  Passaic,  55  N.  J.  L. 
485;  Walls  v.  Jersey  City,  55  N.  J. 
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but  is  granted  on  the  special  facts ;  and  the  court  has  a  discre- 
tion to  refuse  to  grant  it  in  any  case,  when  great  mischiefs  might 


L.  511;  Van  Anglen  v.  Bayonne, 
56  N.  J.  L.  463;  Frevert  v.  Bay- 
onne, 63  N.  J.  L.  202;  People's  Inv. 
Co.  v.  State  Assessors,  66  N.  J.  L. 
175.  An  act  that  proceedings  on  the 
sale  of  land  for  local  Improve- 
ments shall  not  be  questioned  col- 
laterally, but  may  at  any  time  be 
reviewed  by  certiorari  or  other 
proper  proceeding  in  the  supreme 
court,  sustained:  State  v.  Jersey 
City,  35  N.  J.  L.  381.  And  see 
Smith  v.  Cleveland,  17  Wis.  556. 
The  writ  will  issue  in  the  case  of 
a  warrant  issued  by  a  justice  of 
the  peace  to  collect  militia  penal- 
ties: State  v.  Kirby,  6  N.  J.  L.  143. 
In  Maine  certiorari  is  the  proper 
remedy  to  correct  errors  of  law 
in  the  action  of  county  commis- 
sioners upon  a  complaint  for  the 
abatement  of  a  tax:  Levant  v. 
County  Com'rs,  67  Me.  429; 
Wheeler  v.  County  Com'rs,  88  Me. 
174.  As  to  the  general  nature  of 
the  writ  in  New  York,  see  People 
v.  Walter,  68  N.  Y.  403.  The  de- 
cisions in  that  state  on  the  sub- 
ject of  the  remedy  by  certiorari 
are  very  numerous,  and  in  People 
v.  Betts,  55  N.  Y.  600,  602,  they  are 
reviewed  by  Folger,  J.,  in  the  fol- 
lowing language:  "The  office  of 
a  common-law  certiorari  is,  in 
strictness,  merely  to  bring  up  the 
record  of  the  proceedings  of  an 
inferior  court  or  tribunal,  to  en- 
able the  court  of  review  to  deter- 
mine whether  the  former  has  pro- 
ceeded within  its  jurisdiction; 
and  not  to  correct  mere  errors  in 
its  proceedings:  People  v.  Com- 
missioners of  Highways,  etc.,  30 
N.  Y.  72.  True,  it  has  been  some- 
times intimated,  and  sometimes 
held,  that  in  the  absence  of  any 


other  remedy,  and  to  prevent  a 
failure  of  justice,  the  party  will 
be  suffered  by  it  to  bring  up,  not 
only  the  naked  question  of  juris- 
diction, but  the  evidence,  as  well 
as  the  grounds  or  principles  on 
which  the  inferior  body  acted,  and 
the  questions  of  law  on  which  the 
relator  relies:  Susquehanna  Bank 
v.  Supervisors,  etc.,  25  N.  Y.  312; 
Baldwin  v.  Buffalo,  35  N.  Y.  375; 
Swift  v.  Poughkeepsie,  37  N.  Y. 
511.  Many  cases  are  cited  in  The 
People  v.  Assessors,  39  N.  Y.  81, 
and  it  is  there  held  that  the  of- 
fice of  the  writ  extends  to  the  re- 
view of  all  questions  of  jurisdic- 
tion, power,  and  authority  of  in- 
ferior tribunals  to  do  the  acts 
complained  of,  and  to  all  ques- 
tions of  regularity  of  their  pro- 
ceedings. In  People  v.  Assessors, 
40  N.  Y.  154,  it  is  held  that  the 
writ  may  bring  up  for  review  the 
decision  that  a  given  state  of  facts 
is  not  legally  sufficient  to  compel 
a  board  of  assessors  to  the  con- 
clusion that  certain  property  was 
not  liable  to  assessment;  in  other 
words,  a  decision  of  law.  See, 
also,  People  v.  Board,  etc.,  39  N. 
Y.  506;  Freeman  v.  Ogden,  40  N. 
Y.  105;  People  v.  Hamilton,  39 
N.  Y.  107;  Western  R.  R.  Co.  v. 
Nolan,  48  N.  Y.  513.  In  People  v. 
Delaney,  49  N.  Y.  655,  inclining  the 
other  way,  it  was  held  that  a  de- 
parture by  assessors  from  the 
statutory  standard  for  estimating 
the  value  of  property  on  the  as- 
sessment roll  cannot  be  corrected 
on  certiorari.  In  People  v.  Super- 
visors, etc.,  51  N.  Y.  442,  it  was 
held  that  it  was  the  office  of  a 
certiorari  to  review  the  determina- 
tions of  inferior  boards  where  a 
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be  likely  to  follow  the  setting  aside  the  proceedings  complained 
of.1    It  may  even  dismiss  the  writ  after  it  has  been  granted, 


claim  was  rejected  as  not  just  or 
legal.  And  in  People  v.  Allen,  52 
N.  Y.  538,  a  certiorari  brought 
up  for  review  the  decision  of 
the  defendants  upon  a  question  of 
law.  It  is  thus  seen  that  the  of- 
fice of  a  common-law  writ  of  cer- 
tiorari  has  been  somewhat  en- 
larged since  the  decision  in  30  N. 
Y.,  supra.  But  it  will  also  be  seen 
that  it  is  in  cases  where  the  re- 
lator has  no  other  available  rem- 
edy, and  where  injustice  would 
be  done  if  the  writ  was  not  per- 
mitted to  do  its  work.  The  rule 
still  remains  unimpaired,  at  least 
in  principle,  that  where  there  is 
a  remedy  by  appeal,  the  writ  will 
be  confined  to  its  original  and 
more  appropriate  office:  Storm  v. 
Odell,  2  Wend.  287.  See,  also,  In 
re  Mt.  Morris  Square,  2  Hill  14, 
27."  To  the  foregoing  may  be 
added  People  v.  Nearing,  27  N.  Y. 
306.  Further  as  to  the  remedy  by 
certiorari  in  tax  cases  in  New 
York,  see  People  v.  Tax  Com'rs, 
91  N.  Y.  593;  People  v.  New  York 
Tax  Com'rs,  99  N.  Y.  254;  People 
v.  Assessors,  104  N.  Y.  377;  People 
v.  Assessors,  106  N.  Y.  671;  Peo- 
ple v.  Carter,  109  N.  Y.  576;  Peo- 
ple v.  Christie,  115  N.  Y.  158;  Peo- 
ple v.  Parker,  117  N.  Y.  86;  People 
v.  Carter,  119  N.  Y.  557,  654;  Peo- 
ple v.  Adams,  125  N.  Y.  471;  Peo- 
ple v.  Gilon,  126  N.  Y.  147;  People 
v.  "Wemple,  129  N.  Y.  543;  In  re 
Corwin,  135  N.  Y.  245;  People  v. 
Myers,   135  N.  Y.  465;    People  v. 


Badgley,  138  N.  Y.  314;  People  v. 
Barker,  139  N.  Y.  55;  People  v. 
Wemple,  141  N.  Y.  471;  People  v. 
Tax  Com'rs,  144  N.  Y.  483;  United 
States  Trust  Co.  v.  New  York,  144 
N.  Y.  488;  People  v.  Feitner,  168 
N.  Y.  441;  In  re  Nisbet,  3  App. 
Div.  171,  38  N.  Y.  Supp.  392;  Peo- 
ple v.  Valentine,  5  App.  Div.  520, 
38  N.  Y.  Supp.  1087.  In  proceed- 
ings by  a  city  to  levy  a  tax  for 
water  bonds,  no  question  as  to 
the  validity  or  regularity  of  the 
bonds  can  arise:  People  v.  Long 
Island  City,  76  N.  Y.  720.  In  Mich- 
igan certiorari  is  not  allowed  in 
tax  cases  under  the  general  laws: 
Whitbeck  v.  Hudson,  50  Mich.  86. 
But  it  is  a  common  remedy  to  re- 
view proceedings  in  laying  out 
drains  and  assessing  the  cost  upon 
lands  benefited,  but  the  court  will 
review, upon  it  nothing  but  juris- 
dictional questions.  The  following 
are  cases:  Kroop  v.  Forman,  31 
Mich.  144;  Strachan,  v.  Brown,  39 
Mich.  168;  Lane  v.  Burnap,  39 
Mich.  736;  Taylor  v.  Burnap,  39 
Mich.  739;  Milton  v.  Drain  Com'r, 
40  Mich.  229;  Whistler  v.  Drain 
Com'r,  40  Mich.  541;  Willcheck  v. 
Edwards,  42  Mich.  105;  Dunning 
v.  Drain  Com'r,  44  Mich.  518; 
Wright  v.  Rowley,  44  Mich.  557; 
Lampson  v.  Drain  Com'r,  45  Mich. 
150;  Reinig  v.  Munson,  46  Mich. 
138;  Van  Buskirk  v.  Drain  Com'r, 
48  Mich.  258;  Chapman  v.  Drain 
Com'r,  49  Mich.  305;  Null  v.  Zierle, 
52  Mich.  540;  Whiteford  v.  Probate 


i  In  Fractional  School  District 
v.  The.  Joint  Board,  27  Mich.  3, 
the  writ  was  refused  when  applied 
for  to  review  the  proceedings  in 
establishing  a  school  district,  fif- 
teen months  after  the  action  had 


been  taken;  the  district  in  the 
mean  time  having  organized  and 
taken  upon  itself  corporate  func- 
tions. See  Bird  v.  Perkins,  33 
Mich.  28. 
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without  a  consideration  of  the  merits,  if,  in  the  opinion  of  the 
court,  it  was  granted  improvidently.1  The  writ  must  be  ap- 
plied for  in  due  season,  and  before  the  proceeding,  which  it  is 
desired  to  review,  has  passed  beyond  the  control  of  the  tribu- 
nal in  which  it  was  taken.2  If,  therefore,  the  writ  is  issued  to 
review  the  action  of  assessors,  after  the  assessment  roll  has 
passed  from  their  hands  into  the  hands  of  the  supervisor,  it 
will  be  dismissed  for  that  reason.3  The  writ  is  not  awarded  to 
review  political  action,  and,  therefore,  the  action  of  a  town  or 
any  other  municipality,  or  of  any  of  the  local  boards,  in  deter- 


Judge,  53  Mich.  130;  Burnett  v. 
Scully,  56  Mich.  374.  There  are 
many  others.  By  statute,  cases 
where  the  proceedings  are  suscep- 
tible of  being  corrected  must  be 
brought  by  regular  suit  into  the 
circuit  courts.  See  Tucker  v. 
Drain  Com'r,  50  Mich.  5.  Pro- 
ceedings in  laying  out  highways 
are  also  reviewed  on  certiorari: 
See  People  v.  Highway  Com'rs,  14 
Mich.  528;  Van  Auken  v.  Highway 
Com'rs,  27  Mich.  414;  Names  v. 
Highway  Com'rs,  30  Mich.  490. 

iMagee  v.  Cutler,  43  Barb.  239; 
People  v.  Allegany  Supervisors,  15 
Wend.  198;  Susquehanna  Bank  v. 
Broome  Supervisors,  25  N.  Y.  312; 
Matter  of  Lantis,"  9  Mich.  324.  The 
writ  should  not  be  allowed  where 
the  purpose  is  merely  to  enable  a 
party  to  recover  back  taxes  paid' 
by  procuring  a  reversal  of  the 
proceedings:  People  v.  Commis- 
sioners of  Taxes,  43  Barb.  494; 
People  v.  Reddy,  43  Barb.  539. 

2  State  v.  Board  of  Assessors, 
53  N.  J.  L.  319;  Stewart  v.  Hobo- 
ken,  57  N.  J.  L.  330;  Carting  v. 
Hoboken,  64  N.  J.  L.  223;  Pomp- 
ton  Steel  &  Iron  Co.  v.  Wayne 
T'p,  65  N.  J.  L.  487.  Where  a 
public  improvement  has  been  fully 
completed,  a  certiorari  attacking 
the  preliminary  proceedings  comes 
too  late:   State  v.  Rutherford,  52 


N.  J.  Li.  499.  Laches  is  not  an  ab- 
solute bar  to  relief  against  an  as- 
sessment for  a  public  improvement 
if  there  is  legal  provision  for  a 
re-assessment:  Frevert  v.  Bayonne, 
63  N.  J.  L.  202.  As  to  the  effect 
of  laches  in  general,  see  Lord's 
Petition,  78  N.  Y.  109;  People  v. 
Carter,  119  N.  Y.  557,  654;  People 
v.  Adams,  125  N.  Y.  471;  State  v. 
Binninger,  42  N.  J.  L.  528;  Matter 
of  Lantis,  9  Mich.  324.  Petition 
for  certiorari  to  review  assessment 
proceedings  had  many  years  be- 
fore held,  in  a  peculiar  case,  not 
such  laches  as  to  bar  relief:  Wood 
v.  District  of  Columbia,  6  Mackey 
142. 

*  People  v.  Delaney,  49  N.  J.  L. 
655J  S.ee  People  v.  Queens  Super- 
visors, 1  Hill  195,  199.  It  was 
held  in  People  v.  Adams,  125  N. 
Y.  471,  that  the  fact  that  the  as- 
sessment rolls  were  in  the  tax- 
collector's  possession  when  the 
writ  of  certiorari  to  correct  them 
was  issued  to  the  village  trustees 
was  not  material,  as  the  statute 
did  not  require  the  original  as- 
sessment rolls  to  be  returned  in 
answer  to  the  writ.  See  In  re 
Corwin,  135  N.  Y.  245.  As  to  the 
time  for  suing  out  the  writ  in 
New  York,  see,  also,  People  v.  As- 
sessors, 104  N.  Y.  377. 
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mining  upon  the  purposes  for  which  taxes  shall  be  levied,  or 
the  time  and  manner  of  levying  them,  when  that  is  committed 
to  their  judgment,  or  fixing  upon  the  sums  to  be  levied,  or  the 
objects  of  expenditure,  or  anything  of  a  like  nature,  is  not 
subject  to  review  by  means  of  it.1  The  writ  will  be  refused 
where  an  appeal  is  given  which  affords  an  adequate  remedy, 
or,  in  other  words,  which  is  not  so  restricted  in  its  scope  as 
to  preclude  the  party  from  a  review  of  the  errors  of  which  he 
complains.2  So,  also,  where  the  law  provides  any  other  ade- 
quate remedy,  the  writ  will  be  denied.3    It  will  not  lie  to  re- 


i  Benton  v.  Taylor,  46  Ala.  388; 
People  v.  Allegany  Supervisors,  15 
"Wend.  198.  See  Dwight  v.  Spring- 
field, 4  Gray  107.  Certiorari  will 
not  lie  to  review  the  determination 
by  a  board  of  supervisors  that  no 
special  assessment  is  necessary; 
the  determination  being  the  ex- 
ercise of  a  legislative,  and  not  of 
a  judicial  function:.  Brown  v. 
Board  of  Supervisors,  124  Cal. 
274.  Taxpayers  of  a  city  may,  in 
the  court's  discretion,  intervene 
by  certiorari  to  prevent  the  ex- 
penditure of  municipal  funds 
under  a  void  ordinance,  where  de- 
ficiencies in  the  funds  must  be 
made  up  by  general  taxation: 
Publishing  Co.  v.  Jersey  City,  54 
N.  J.  L.  437.  In  State  v.  Bell,  91 
"Wis.  271,  it  was  held  that  certi- 
orari would  lie  to  review  the  pro- 
ceedings of  a  municipal  organiza- 
tion in  levying  a  tax. 

2  State  v.  Southern  Cotton  Oil 
Co.,  124  Ala.  523;  People  v.  Board 
of  Com'rs,  27  Colo.  86;  Witkowski 
v.  Skalowski,  46  Ga.  41;  Macklot 
v.  Davenport,  17  Iowa  379;  Pea- 
cock v.  Leonard,  8  Nev.  84,  154, 
247;  State  v.  Bentley,  23  N.  J.  L. 
532;  State  v.  Apgar,  31  N.  J.  L. 
358.  A  party  who  neglects  to  ap- 
peal should  not  be  given  redress 
on  certiorari:  State  v.  Snedeker, 
42  N.  J.  L.   76.     One  dissatisfied 


with  an  assessor's  valuation  should 
appeal  to  the  commissioners.  If 
he  does  not,  the  supreme  court,  pn 
certiorari,  will  not  go  into  the 
question  of  valuation:  State  v. 
Pownell,  49  N.  J.  L.  169. 

a  State  v.  Twin  Lakes  (Minn.), 
87  N.  W.  Rep.  925.  The  writ  is 
not  applicable  to  a  case  'where  the 
levying  board  was-  proceeding  to 
levy  a  tax  on  an  erroneous  cer- 
tificate that  a  tax  had  been  voted: 
Cattell  v.  Lowry,  45  Iowa  478. 
When,  in  assessing  upon  abutting 
lots  the  expense  of  a  local  im- 
provement, a  jury  is  allowed  on 
their  demand  to  'parties  dissatis- 
fied with  the  assessment,  the  de- 
mand for  a  jury  is  the  proper  rem- 
edy for  an  excessive  assessment, 
and  not  certiorari:  Jones  v.  Bos- 
ton, 104  Mass.  461,  citing  North 
Reading  v.  County  Com'rs,  7  Gray 
109;  and  see  "Whiting  v.  Boston, 
106  Mass.  89.  But  for  the  practice 
under  charter  in  Jersey  City,  see 
Walls  v.  Jersey  City,  55  N.  J.  L. 
511.  The  amount  of  an  assess- 
ment for  a  local  improvement  can- 
not be ,  considered  on  an  applica- 
tion for  a  certiorari  to  review  the 
proceedings  in  making  such  as- 
sessment, but  should  be  by  a  pe- 
tition for  an  abatement:  Beals  v. 
James,  173  Mass.  591.  Certiorari 
will  not  be  allowed  where  there 
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view  any  merely  discretionary  action  of  any  tribunal;1  nor  is 
it  within  the  proper  scope  of  the  writ  to  review  the  decisions 
of  inferior  tribunals  on  the' merits.  The  court  awarding  it, 
therefore,  will  not  look  into  the  evidence  on  which  the  inferior 
tribunal  may  have  acted,  except  so  far  as  may  be  necessary  to 
the  determination  of  any  jurisdictional  question  that  may  de- 
pend upon  it.2 "  The  proper  office  of  the  writ  is  to  ascertain 
whether  the  inferior  tribunal  has  acted  in  a  case  of  which  it 
had  jurisdiction,  and  has  lawfully  exercised  its  jurisdiction  in 
what  it  has  assumed  to  do:  to  keep  the  inferior  tribunal  within 
the  limits  of  the  law,  and  not  to  make  its  judgments  conform 
to  the  opinion  of  the  superior  tribunal  on  the  facts.3 

The  following  conclusions  are  deduced  by  the  authorities 
from  these  general  principles:  That  the  writ  does  not  lie  to 
the  collector  of  taxes  or  any  other  mere  ministerial  officer  to 
review  either  his  action  or  any  of  the  prior  action  on  which 
his  own  was  based;4  that  assessments  cannot  be  revised  and 


has  been  an  unauthorized  increase 
in  an  assessment,  the  remedy  at 
law  being  ample:  State  v.  Washoe 
County,  15  Nev.  140.  But  see 
State  v.  Springer,  134  Mo.  212. 

i  The  auditor-general's  action 
in  charging  back  certain  taxes  to 
a  county  in  his  settlement  with  it, 
being  within  his  official  discretion, 
is  not  reviewable  on  certiorari: 
Midland  Supervisors  v.  Auditor- 
General,  27  Mich.  165. 

2  Matter  of  Mount  Morris 
Square,  2  Hill  14,  27,  per  Cowen, 
J.,  citing  Rex  v.  Moreley,  2  Burr. 
1040,  1042;  Philadelphia  &  T.  R. 
Co.,  6  Whart.  25,  41.  And  see 
Central  Pac.  R.  Co.  v.  Placer 
County,  43  Cal.  365;  Low  v.  Ga- 
lena, etc.  R.  Co.,  18  111.  324;  Com- 
missioners v.  Carthage  Supervis- 
ors, 27  111.  140;  Jackson  v.  Peo- 
ple, 9  Mich.  Ill;  Caron  v.  Martin, 
26  N.  J.  L.  594;  State  v,  Pownell, 
49  N.  J.  L.  169;  Swift  v.  Pough- 
keepsie,  37  N.  Y.  511;  People  v. 
Brooklyn  Assessors,  39  N.  Y.  81; 


People  v.  Albany  Assessors,  40  N. 
Y.  154;  Gaertner  v.  Fond  du  Lac, 
34  Wis.  497. 

3  Certiorari  is  a  proper  remedy 
to  annul  an  increased  tax  assess- 
ment if  made  without  jurisdiction: 
State  v.  Springer,  134  Moi  212. 

*  Insurance  Co.  v.  Bonner,  24 
Colo.  220;  Murphy  v.  Board  of 
,  Com'rs  (Idaho),  59  Pac.  Rep.  715; 
People  v.  Queens  Supervisors,  1 
Hill  195.  In  the  Idaho  case  the 
act  sought  to  be  reviewed  was  the 
noting  of  a  change  ordered  upon 
an  assessment  roll  *by  the  board 
of  equalization.  The  New  York 
case  was  one  in  which  counsel 
moved  for  a  certiorari,  prohibition, 
mandamus,  "or  some  Other  writ, 
instrument,  process,  order,  or  pro- 
ceeding," to  review  the  action  of 
town  auditors  in  allowing  a  large 
sum  against  the  town,  for  the 
expense  of  certain  suits  which  it 
was  claimed  were  not  a  proper 
charge  against  it.  The  errors  com- 
plained of  all  originated  in  this 
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set  aside  on  this  writ  on  the. ground  merely  that  they,  are  ex- 
cessive or  unequal ; !  or  that  the  assessors  have  erred  in  any 
matter  of  judgment,  or  have  been  guilty  of  irregularities  in 
the  exercise  of  their  authority,  not  being  of  a  nature  to  de- 
prive them  of  jurisdiction  or  to  take  from  the  party  complain- 
ing any  substantial  right.2  The  discretionary  action  of  a 
county  board  in  equalizing  the  assessments  of  the  county,  like 
the  assessments  themselves,  is  not  subject  to  review  on  this 
process.3    In  the  following  cases  action  may  be  set  aside  on 


allowance.  The  tax  roll  was  at 
the  time  in  the  collector's  hands, 
and  the  court  held  that  no  relief 
could  be  given  in  any  of  the  modes 
proposed. 

iRandle  v.  Williams,  18  Ark. 
380;  Jones  v.  Boston,  104  Mass. 
461;  State  v.  Kingsland,  23  N.  J. 
L.  85;  State  v.  Ross,  23  N.  XL. 
517;  State  v.  Danser,  23  N.  J.  L. 
552;  State  v.  Powers,  24  N.  J.  L. 
400;  State  v.  Manchester,  25  N.  J. 
L.  531;  Owners  of  Ground  v.  Al- 
bany, 15  Wend.  374;  People  v.  Og- 
densburg,  48  N.  Y.  390.  In  New 
York,  by  statute,  an  aggrieved  tax- 
payer is  authorized  to  procure'  a 
review  by  certiorari  of  an  unequal 
assessment:  See  In  re  Corwin,  135 
N.  Y.  245;  People  v.  Badgley,  138 
N.  Y.  314. 

2  Moore  v.  Turner,  43  Ark.  243; 
Wheeler  v.  County  Com'rs,  88  Me. 
174;.  Jones  v.  Boston,  104  Mass. 
46J;  Newark  ads.  'State,  32  N.  J. 
L.  453;  State  v.  Newark,  32  N.  J. 
L.  491;  Matter  of  Mount  Morris 
Square,  2  Hill  14;  People  v.  Fred- 
ricks,  48  Barb.  173.  An  assessment 
for  a  completed  sewer  will  not  be 
set  aside  on  certiorari  where  the 
charter  was  substantially  complied 
with,  and  where  the  relator  know- 
ingly remained  silent  during  the 
construction  of  the  work:  State 
v.  La  Crosse,  101  Wis.  208.  If  a 
corporation,   in   opening  a  street 


and  assessing  the  expense,  acts 
within  the  scope  of  the  authority 
conferred  upon  it,  and  complies 
with  the  forms  prescribed  by  the 
statute,  the  proceedings  will  not 
be  reversed  on  certiorari,  though 
its  own  by-laws  may  have  been 
disregarded:  Ex  parte  Mayor,  etc. 
of  Albany,  23  Wend.  277.  An  as- 
sessment will  not  be  set  aside  be- 
cause of  its  including  property  not 
taxable  with  that  which  is,  if  the 
whole  valuation  is  not  excessive 
for  that  which  is  taxable-:  State 
v.  Haight,  35  N.  J.  L.  178.  Certi- 
orari to  review  special  assessment 
proceedings  is  not  granted  be- 
cause of  a  fault  in  the  construc- 
tion of  the  improvement  which 
was  remedied  before  the  writ  was 
asked  for:  Beals  v.  James,  173 
Mass.  591.  On  certiorari  to  review 
a  tax  assessment  the  taxpayer  can- 
not complain  of  an  assessment 
which  was  founded  on  data  fur- 
nished by  himself,  nor  can  he,  at- 
tack the  assessment  on  general 
grounds:  Shelby  County  v.  Miss- 
issippi &  T.  R.  Co.,  16  Lea  401. 

s  Smith  v.  Jones  County1  Super- 
visors, 30  Iowa  531;  Polk  County 
v.  Des  Moines,  70  Iowa  351;  State 
v.  Ellis,  15  Mont.  224;  People  v. 
Allegany  Supervisors,  15  Wend. 
198;  People  v.  Queens  Supervis- 
ors, 1  Hill  195.  Irregularity  in 
the  exercise  of  a  rightful  power 
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certiorari:  Where  the  assessment  is  erroneous  in  point  of  law, 
either  because  the  assessors  have  adopted  some  inadmissible 
basis  in  making  it,  or  because  they  have  disregarded  any  of  the 
mandatory  provisions  of  statute  on  which  parties  assessed  have 
a  right  to  rely  for  their  protection;1  where  errors  of  a  like 


by  a  board  of  equalization  will 
not  be  reviewed  on  certiorari: 
Murphy  v.  Lincoln  County  Com'rs 
(Idaho),  59  Pac.  Rep.  715. 

i  State  v.  Dunn  (Minn.),  90  N. 
W.  772.  See  Newburyport  v. 
County  Com'rs,  12  Met.  211 
(where  the  question  was  whether 
the  commissioners  were  not  legally 
bound  to  assess  at  the  valuation 
which  the  taxpayer  had  given  in 
the  list  which  he  had  furnished 
as  required  by  law) :  Wheeler  v. 
County  Com'rs,  88  Me.  174 
(where,  on  a  complaint  for  the 
abatement  of  taxes,  the  commis- 
sioners erred  in  matters  of  law) ; 
If ey wood  v.  Buffalo,  14  N.  Y.  534; 
People  v.  Com'rs  of  Taxes,  23 
N.  Y.  224;  Hatch  v.  Buffalo,  38 
N.  Y.  276;  People  v.  Ogdensburg, 
48  N.  Y.  390  (where  it  was  held 
that  while  valuations  are  not 
subject  to  review  on  certiorari, 
if  the  assessors  enter  on  the  roll 
property  not  subject  to  taxation, 
and  refuse  on  application  to 
strike  it  out,  the  action  may  be 
reviewed  in  this  mode.  Man- 
damus  would  seem,  however,  to 
be  a  more  appropriate  remedy) ; 
Western  R.  Corp.  v.  Nolan,  48  N. 
Y.  513;  Kennedy  v.  Troy,  77  N. 
Y.  493;  Genesee,  etc.  Bank  v.  Liv- 
ingston County,  53  Barb.  223; 
Farmington  River  Water  Power 
,  Co.  v.  Berkshire  County,  112  Mass. 
206;  Hittinger  v.  Boston,  139  Mass. 
17;  Bowditch  v.  Superintendent 
of  Streets,  168  Mass.  239;  State  v. 
Clothier,  30  N.  J.  L.  351  (where 
it  is  held  that  certiorari  may  be 
■brought  though  the  tax  has  been 


collected  by  distress  and  sale.  But 
see,  as  to  this,  National  Bank  v. 
Blmira,  53  N.  Y.  49);  Ohio,  etc. 
R.  Co.  v.  Lawrence  County,  27  111. 
50;  State  v.  McClurg,  27  N.  J.  L. 
253  (where  it  is  decided  that  if  an 
excessive  tax  is  assessed  it  will 
be  set  aside  for  the  excess  only) ; 
State  v.  Quaife  (where  a  similar 
ruling  was  had) ;  State  v.  Newark, 
27  N.  J.  L.  185  (where,  on  certi- 
orari, an  assessment  was  set  aside 
which  assumed  to  be  made  by  ben- 
efits, where,  from  the  nature  of 
the  case,  there  could  be  no  bene- 
fits) ;  Prevert  v.  Bayonne,  63  N. 
J.  L.  202  (where  an  assessment 
clearly  proved  to  exceed  the  bene- 
fits conferred  on  the  property  by 
the  improvement  was  set  aside  on 
this  writ) ;  State  v.  Paterson,  47 
N.  J.  L.  15  (where,  at  suit,  of  an 
individual,  municipal  improvement 
proceedings  were  set  aside  for 
failure  to  give  statutory  notice) ; 
State  v.  Howland,  48  N.  J.  L.  425 
(where  a  plain  violation  of  a  tax 
assessor's  official  duty,  appraising 
personalty  at  one-third  of  its  full 
value  was  corrected  on  certi- 
orari) •  Barles  v.  Ramsay,  61  N. 
J.  L.  194  (where  certiorari  was 
held  to  be  a  proper  remedy  for 
relief  where  the  property  assessed 
for  the  purpose  of  taxation  has  no 
existence  whatever) ;  Rasell  v. 
Buck,  62  N.  J.  L.  575  (where  it 
was  said  that  when  an  assessor 
fails  to  allow  a  deduction  t'o  which 
a  taxpayer  is  entitled  upon  the 
admitted  facts,  the  court  will  in- 
tervene by  certiorari  to  relieve 
him) ;  Wood  v.  District  of  Colum- 
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character  are  committed  by  any  appellate  jurisdiction  which  is 
empowered  by  statute  to  review,  revise,  or  equalize  the  assess- 
ments,1 and  where  municipal  bodies  in  levying  assessments  for 
local  improvements  exceed  their  authority,  or  lay  down  errone- 
ous principles  to  govern  the  action  of  the  assessors  or  commis- 
sioners who  are  to  make  them.2 


bia,  6  Mackey  142  (where  it  is  held 
that    where    an    invalid    tax    is* 
sought  to  be  imposed',   certiorari 
is  the  proper  remedy  to  review  the 
proceedings);    Carroll   v.    Mayor, 
12  Ala.  173;  Ex  parte  Buckner,  4 
Bng.    (Ark.)    73;    California,   etc. 
R.   Co.   v.   Butte   Supervisors,   18 
Cal.  671;  Swann  v.  Cumberland,  8 
Gill    150;    Kelso    v.    Boston,    120 
Mass.   297    (where  it  is  said  that 
the  omission  from  an  assessment 
of  some  of  the  parties  benefited 
may  be  corrected  on  this  writ) ; 
Stone  v.  Viele,   38  Ohio   St.   314; 
State  v.  Dunn   (Minn.)\  90  N.  W. 
Rep.   722    (where   it  is   said  that 
certiorari  lies— no  appeal  or  other 
remedy  being  provided — to  review 
the    determination    of    the    state 
auditor  as  to  the  county  in  which 
personalty    is   taxable) ;   State  v. 
Springer,  134  Mo.  212  (where  this 
writ  is  held  to  be  a  proper  rem- 
edy to  review  an  increase  of  the 
assessment   of   personal   property 
when  made  without  jurisdiction). 
iRoyce  v.  Jenny,  50  Iowa  676; 
Remey  v.  Burlington  City  Council, 
80  Iowa  470;  State  v.  Lawler,  103 
Wis.  460.     See  Louisville,  etc.  R. 
Co.  v.  Bate,  12  La.  673.     In  New 
York,    where    street    assessments 
were  to  be  submitted  to  the  com- 
mon council  for  confirmation,  and 
that  body  was  empowered  to  alter 
the  same  in  such  manner  as,  in  its 
opinion,  justice  might  require,  the 
■  act  of  confirmation  was  held  to  be 
an  exercise  of  judicial  authority, 
and  subject  to  be   removed   into 


the  supreme  court  by  certiorari: 
Leroy  v.  New  York,  20  Johns.  430; 
Starr  v.  Rochester,  6  Wend.  564; 
Matter  of  Mount  Morris  Square,  2 
Hill  14;  People  v.  New  York,  5 
Barb.  43;  People  v.  Brooklyn,  9 
Barb.  535.  So  in  Massachusetts, 
the  proceedings  of  county  commis- 
sioners in  reviewing  assessments 
on  appeal  were  held  reviewable  in 
this  mode:  See  Parks  v.  Boston, 
8  Pick.  218;  Gibbs  v.  County 
Com'rs,  19  Pick.  298;  Newbury- 
port  v.  County  Com'rs,  12  Met.  211; 
Lincoln  v.  Worcester,  8  Cush.  55, 
61.  A  similar  ruling  in  New  Jer- 
sey: State  v.  Falkinburge,  15  N.  J. 
L.  320;  State  v.  Parker,  34  N.  J. 
L.  49.  And  in  Missouri:  State 
v.  St.  Louis  County  Court,  47  Mo. 
594;  State  v.  Dowling,  50  Mo.  134. 
And  see  Floyd  v.  Gilbreath,  27  Ark. 
675. 

2  Certiorari  is  a  proper  remedy 
to  test  the  question  whether  an  as- 
sessment for  a  sewer  is  invalid 
for  any  reason  disclosed  by  the 
record,  or  because  the  statute  is 
unconstitutional:  Holt  v.  City 
Council,  127  Mass.  408;  Bowditch 
v.  Superintendents,  168  Mass.  239; 
Boston  v.  Boston  &  A.  R.  Co.,  170 
M!ass.  95;  Weed  v.  Boston,  172 
Mass.  28.  Questions  as  to  the 
constitutionality  of  a  statute  pro- 
viding for  local  improvements,' 
and  as  to  compliance  by  the  au- 
thorities with  the  terms  of  such 
statute,  must  be  -raised  in  Massa- 
chusetts by  certiorari:  Taber  v. 
New  Bedford,  135  Mass.  162;  Snow 
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When  the  relief  sought  by  the  applicants  for  certiorari 
would  affect  all  other  taxpayers  and  residents  of  a.town  equally 
with  themselves  in  arresting  the  collection  of  a  tax  alleged  to 
be  illegal,  it  has  been  held  that  the  writ  should  be  denied  un- 
less applied  for  by  all.1  On  the  other  hand  there  must  be  a 
common  grievance  to  warrant  any  joining  of  prosecutors  who 
are  not  co-owners  of  property.2 

In  reviewing  a  case  on  certiorari  the  court  is  confined  to  the 


v.  Fitchburg,  136  Mass.  179.  In 
Alabama  a  question  'as  to  the 
constitutionality  of  a  paving  as- 
sessment was  held  to  be  properly 
raised  in  the  proceeding  to  en- 
force such  assessment,  and  not  by 
certiorari:  City  Council  v.  Bird- 
song,  126  Ala.  632.  Where  there 
are  questions  of  jurisdiction  in  the 
appointment  of  commissioners  to 
make  the  assessment,  certiorari 
will  lie:  Patchin  v.  Brooklyn,  13 
Wend.  664.  Where  a  property 
owner  claims  that  he  has  been 
aggrieved  by  a  street  assessment, 
and  there  is  no  provision  by  stat- 
ute or  ordinance  for  reviewing 
the  council's  proceedings,  certi- 
orari is  the  proper  remedy  to  test 
the  validity  of  the  assessment: 
Wilson  v.  Seattle,  2  Wash.  543. 
Although  a  city  charter  provided 
that  when  the  district  court  made 
an  order  confirming  an  assess- 
ment of  the  board  of  public  parks 
for  local  improvements,  the  assess- 
ment roll  and  all  things  contained 
therein  should  be  res  adjudicata, 
and  no  appeal  should  lie  from  the 
assessment,  yet  the  proceedings,  it 
was  held,  could  be  reviewed  on 
certiorari:  Sherwood  v.  District 
Court,  40  Minn.  22.  In  New  Jer- 
sey it  is  said  that  the  action  of 
municipal  bodies  in  levying  assess- 
ments for  local  improvements 
must  be  kept  strictly  within  the 
limits  assigned  to  them  by  the 
statute,  and  if  the  assessments  ap- 


pear not  to  be  within  those  limits, 
they  shall  not  only  be  liable  to 
reversal  on  certiorari,  but  also  be 
held  void  and  insufficient  to'  sup- 
port a  title  professing  to  be 
founded  ori  them:  State  v.  Jersey 
City,  35  N.  J.  L.  381;  State  v.  Hud- 
son City,  29  N.  J.  L.  104,  475.  On 
certiorari  to  review  the  assess- 
ment for  a  street  improvement, 
general  reasons  which  do  not  state 
any  specific  defect  or  error  in  the 
proceedings  will  not  be  regarded 
by  the  court:  Simmons  v.  Passaic, 
55  N.  J.  L.  485.  An  order  dis- 
missing a  certiorari  to  review  an 
assessment  is  not  conclusive  as  to 
the  validity  of  the  assessment: 
Peeople  v.  Kingston,  101  N.  Y.  82. 

iLibby  v.  West  St.  Paul,  14 
Minn.   248. 

2  Potter  v.  Orange,  62  N.  J.  L. 
192.  Taxpayers  of  different  town- 
ships cannot  join  in  certiorari  to 
set  aside  different  taxes  for  the 
same  general  purpose  when  the  ob- 
jections raised  are  not  common  to 
all  the  taxes;  Woodworth  v.  Gibbs, 
61  Iowa  398.  The  judgment  of  the 
court  of  county  commissioners  in- 
creasing the  valuation  of  property 
as  assessed  for  taxation  is  a  sepa- 
rate and  distinct  judgment  as  to 
each  taxpayer;  and  certiorari  will 
not  be  awarded  to  bring  up  for  re- 
view, jointly,  judgments  involving 
different  rights:  Carter  v.  Cull- 
man County  Com'rs,  80  Ala.  394. 
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record  of  the  tribunal  reviewed.  Extrinsic  evidence  cannot  be 
received  to  contradict  or  control  it  unless  the  statute  has  made 
provision  therefor.1  If  the  tax  is  rendered  illegal  by  facts  not 
appearing  of  record,  some  other  remedy  must  be  sought.2  On 
certiorari  the  court  will  not  set  aside  the  whole  of  a  tax  pro- 
ceeding if  justice  can  be  done  to  the  party  without  doing  so,3 
unless,  perhaps,  where  by  law,  in  case  it  is  vacated,  there  can 
be  a  new  assessment;  in  which  case  vacating  the  whole  may 
be  most  likely  to  accomplish^he  general  purposes  of  the  law 
for  making  the  levy.4 

Remedy  by  writ  of  error.  A  proceeding  in  error  is  in  the 
nature  of  an  appeal;  it  in  fact  involves  appellate  jurisdiction; 
and  on  such  proceeding  "  a  court  can  only  review  the  judg- 
ment of  a  court." 6  Therefore  the  writ  is  not  available  for  the 
correction  of  errors  or  mistakes  in  ministerial  action.  Thus  it 
will  not  lie  to  review  the  doings  of  a  county  auditor  under  a 
statute  which  authorizes  him  to  make  additions  to  the  valu- 
ation of  property  returned  for  taxation.  In  making  such 
additions  he  does  not  "  act  as  a  judge  ...  he  does  not 
act  judicially  within  the  meaning  of  the  constitution  that  all 
judicial  power  is  conferred  on  its  courts.  He  acts  simply  as 
an  agent  of  the  state  in  ( the  valuation  and  assessment  of  the 
property  of  the  citizen  for  taxation."  The  remedy  of  the  in- 
dividual for  errors  or  mistakes  in  such  cases  is  by  injunction.6 

i  People  v.  Board  of  Com'rs,  27  3  State  v.  Kingsland,  23  N.  J.  L. 

Colo.   86;    Charlestown  v.  County  85,  citing  King  v.  King,  2  T.  R. 

Com'rs,  109  Mass.  270.     See  Han-  235;   Lawton  v.  Com'rs,  2  Caines 

nibal,  etc.  R.  Co.  v.  State  Board,  182.   See  Simmons  v.  Passaic,  55 

64  Mo.  294;  Hatch  v.  Buffalo,  38  N.  N.  J.  L.  485. 

Y.  276.  In  People  v.  Smith,  24  *  State  v.  Bergen,  34  N.  J.  ,L. 
Hun  66,  it  is  said  that  the  return  438.  But  whether,  on  certiorari, 
by  statute  is  not  conclusive,  and  the  court  will  set  aside  an  assess- 
that  there  may  be  a  reference  to  ment  after  an  act  of  the  legisla- 
take  testimony.  ture  to  confirm   it,   even  though 

2  Taylor  v.   Louisville   &   N.   R.  that  act  be  invalid,   see   State  v. 

Co.,  88  Fed.  Rep.  350,  31  C.  C.  A.  Apgar,  31  N.  J.  L.  358. 

537;    Floyd  v.  Gilbreath,  27  Ark.  »  Musser  v.  Adair,   55   Ohio  St. 

675;  Vance  v.  Little  Rock,  30  Ark.  466. 

435;  State  v.  Manning,  41  N.  J.  L.  «  Musser  v.  Adair,  55  Ohio  St 

275;   Hatch  v.  Buffalo,   38  N.  Y.  466. 
276;  Shelby  County  v.  Mississippi 
&  T.  R.  Co.,  16  Lea  401. 
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Equitable  relief.  The  general  rule.  It  is  not  a  matter  of 
right  that  a  person  should  have  relief  in  equity  on  a  showing 
of  illegality  or  nullity  in  tax  proceedings,  unless  he  can  show 
in  addition  that  his  case  comes  under  some  acknowledged  head 
of  equity  jurisdiction.  The  mere  fact  that  the  law  has  been 
or  is  about  to  be  violated,  even  when  the  violation  is  accom- 
panied with  a  threat  to  proceed  against  the  party  to  enforce 
an  unlawful  levy,  will  not  of  itself  furnish  any  ground  for  equi- 
table interposition.1    In  ordinary  cases  a  party  must  find  his 


i  Dows  v.  Chicago,  11  Wall.  108; 
Hannewlnkle  v.  Georgetown,  15 
Wall.  547;  State  Railroad  Tax 
Cases,  92  U.  S.  575;  Snyder  v. 
Marks,  109  TJ.  S.  189;  Union  Pac. 
R.  Co.  v.  Cheyenne,  113  U.  S.  516; 
Milwaukee  v.  Kaeffer,  116  U.  S. 
219;  Shelton  v.  Piatt,  139  U.  S. 
591;  Pacific  Express  Co.  v.  Seibert, 
142  U.  S.  339;  Ogden  City  v.  Arm- 
strong, 168  U.  S.  224;  Pittsburgh, 
etc.  R.  v.  Board  of  Public  Works, 
172  U.  S.  32;  Arkansas  B.  &  L. 
Assoc,  v.  Madden,  175  U.  S.  269; 
Robinson  v.  Wilmington,  25  TJ.  S. 
App.  144;  Union  Pac.  R.  Co.  v. 
Lincoln  County,  2  Dill.  297;  Cen- 
tral Trust  Co.  v.  Wabash,  St.  L. 
&  P.  R.  Co.,  26  Fed.  Rep.  11;  West- 
ern Union  Tel.  Co.  v.  Poe,  61  Fed. 
Rep.  449;  Taylor  v.  Louisville  & 
N.  R.  Co.,  88  Fed.  Rep.  350;  Bank 
of  Kentucky  v.  Stone,  88  Fed.  Rep. 
383;  Weaver  v.  State,  39  Ala.  535; 
Elyton  Land  Co.  v.  Ayres,  62  Ala. 
414;  Mayor,  etc.  v.  Rains,  107  Ala. 
691;  Floyd  v.  Gilbreath,  27  Ark. 
675;  Savings  &  L.  Soc.  v.  Austin, 
46  Cal.  416;  Insurance  Co.  v.  Bon- 
ner, 24  Colo.  220;  Highlands  v. 
Johnson,  24  Colo.  371;  Cook 
County  v.  Chicago,  etc.  R.  Co.,  35 
111.  460;  Ayers  v.  Widmayer,  188 
111.  121;  Laird  v.  Pine  County,  72 
Minn.  409;  McDonald  v.  Murphree, 
45  Miss.  705;  Sayre  v.  Tompkins, 
23  Mo.  443;  First  Nat.  Bank  y. 
Meredith,  44  Mo.  500;   Barrow  v. 


Davis,  46  Mo.  394;  McPike  v. 
Pew,  .48  Mo.  525;  Moers  v.  Smed- 
ley,  6  Johns.  Ch.  27;  Hey  wood  v. 
Buffalo,  14  N.  Y.  534;  Susque- 
hanna Bank  v.  Broome  County,  25 
N.  Y.  312;  Messeck  v.  Supervisors, 
50  Barb.  190;  Hanlon  v.  Supervis- 
ors, 57  Barb.  383;  Delaware  &  H. 
Canal  Co.  v.  Atkins,  48  Hun  456; 
Postal  Telegraph  Cable  Co.  v. 
Grant,  58  Hun  603;  United  Lines 
Tel.  Co.  v.  Grant,  63  Hun  634;' 
Farrington  v.  Investment  Co.,  1 
N.  D.  102;  Oregon,  etc.  Nat.  Bank 
v.  Jordan,  16  Or.  113;  Williams  v. 
Grant  County  Court,  26  W.  Va. 
488;  Blue  Jacket  Consol.  Copper 
Co.  v.  Scherr,  51  W.  Va.  (40  S.  E. 
Rep.  514).  This  doctrine  is  ap- 
plicable to  the  case  of  special  as- 
sessments: Dean  v.  Davis,  51  Cal. 
406;  Wilson  v.  Philippi,  39  W.  Va. 
75;  Wells  v.  Western  Paving,  etc. 
Co.,  96  Wis.  116.  A  bill  by  rail- 
road companies  to  enjoin  a  board 
created  by  a  statute  alleged  to  be 
unconstitutional  from  the  assess- 
ing of  complainant's  property  for 
taxation,  presents  a  case  of  equi- 
table cognizance:  Union  Pac.  R. 
Co.  v.  Alexander,  113  Fed.  Rep. 
347.  Where  railroad  property  is 
only  subject  to  taxation  under  a 
state  assessment,  a  tax  based  on 
a  county  assessment  will  be  en- 
joined: Union  Pac.  R.  Co.  v.  Chey- 
enne, 113  U.  S.  16.  Where  a  tender 
made  of  state  obligations  which  by 
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remedy  in  the  courts  of  law,1  and  it  is  not  to  be  assumed  that 
he  will  fail  to  find  one  entirely  adequate  to  his  proper  relief; 
nor  will  equity  interfere  at  the  instance  of  one  who  has  neg- 
lected to  invoke  his  legal  and  statutory  remedies.2    But  there 


law  are  receivable  for  taxes  has 
been  refused,  collection  will  be  en- 
joined: Allen  v.  Railroad  Co.,  114 
TJ.  S.  311.  An  injunction  will  not. 
lie  to  restrain  the  collection  of 
part  of  an  assessment  on  the 
ground  that  the  money  is  not  ac- 
tually needed  for  the  payment  of 
bonds  or  interest:  Florer  v.-  Mc- 
Affee,  135  Ind.  540.  An  injunction 
will  not  be  awarded  merely  be- 
cause the  officer,  in  collecting,  is 
proceeding  in  a  mode  not  the  most 
equitable,  if  he  is  only  doing  what 
the  statute  permits.  As  where  he 
is  enforcing  the  mortgager's  tax 
against  the  mortgagee:  People's 
Savings  Bank  v.  Tripp,  13  R.  I. 
621.  Equity  will  not  relieve  on 
the  ground  of  an  illegal  tax  col- 
lected of  complainant  in  former 
years:  Fremont  v.  Mariposa 
County,  11  Cal.  361.  See  Mcintosh 
v.  People,  93  111.  540.  Injunction 
will  not  lie  to  restrain  collection 
of  a  legal  railroad-aid  tax,  because 
of  the  company's  insolvency,  or 
because  no  order  has  been  made 
to  collect  for  the  purpose  of  ap- 
propriating the  tax  to  railroad 
aid:  Wilson  v.  Hamilton  County, 
68  Ind.  507. 

i  "In  tax  cases  the  rule  is  firmly 
settled  that  special  facts  must  be 
inserted  in  the  bill  or  complaint 
calling  for  equitable  relief,  and 
where  none  such  are  averred  the 
suitor  will  be  relegated  to  his  legal 
'remedies:"  Schaffner  v.  Young 
(N.  D.),  86  N.  W.  Rep.  733,  citing 
Linehan  R.  T.  Co.  v.  Pendergrass, 
70  Fed.  Rep.  1,  16  C.  C.  A.  585,  36 
TJ.  S.  App.  48,  and  other  cases.  In 
a  proceeding  in  equity  the  objec- 


tion that  there  is  a  plain  and  ad- 
equate remedy  at  law  is  jurisdic- 
tional, and  a  bill  for  injunction 
must  be  dismissed  where  such  a 
remedy  exists,  notwithstanding 
the  objection  is  not  raised  by  the 
defendant  either  by .  plea,  demur- 
rer, or  answer:  Hoey  v.  Coleman, 
46  Fed.  Rep.  221. 

2  See  Magee  v.  Denton,  5  Blatch.. 
130;  Dundee  Miort.-Trust  Inv.  Co. 
v.  Charlton,  32  Fed.  Rep.  192; 
Bank  of  Kentucky  v.  Stone,  88 
Fed.  Rep.  383;  Douglas  County  v. 
Stone,  110  Fed.  Rep.  812;  Weaver 
v.  State,  39  Ala.  535;  Boyd  v. 
Selma,  96  Ala.  144;  Campbell  v. 
Bashford  (Ariz.),  16  Pac.  Rep. 
269;  Pulaski  County  Equal.  Board 
Cases,  49  Ark.  518;  Lent  v.  Tilson, 
72  Cal.  404;  Breeze  v.  Haley,  10 
Colo.  5;  Dodd  v.  Hartford,  25 
Conn.  232;  Camp  v.  Simpson,  118 
111.  224;  Beidler  v.  Kochersperger, 
171  111.  563;  Kochersperger  v. 
Lamed,  172  111.  86;  Smith  v.  Koch- 
ersperger, 180  111.  527;  White  v. 
Raymond,  188  111.  298;  Coxe  Bros. 
&  Co.  v.  Salomon,  188  111.  571; 
Dunkle  v.  Herron,  115  Ind.  470; 
Jones  v.  Cullen,  142  Ind.  335;  Al- 
ley v.  Lebanon,  146  Ind.  125;  Tay- 
lor v.  Crawfordsville,  155  Ind.  403; 
Senour  v.  Mitchell,  140  Ind.  636; 
Harris  v.  Fremont  County,  63 
Iowa  639;  Bogaard  v.  Independent 
Dist,  93  Iowa  269;  Missouri  River, 
etc.  R.  Co.  v-  Wheaton,  7  Kan.  232; 
Miller  v.  Madden,  35  Kan.  455; 
Baldwin  v.  Shine,  84  Ky.  502;  Bell 
County  Coke,  etc.  Co.  v.  Board  of 
Trustees  (Ky.),  42  S.  W.  Rep.  92; 
Kelley  v.  Barton,  174  Mass.  396; 
Nelson  v.  Saginaw,  106  Mich.  659; 
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are  certain  cases  with  which  the  courts  of  law  cannot  ade- 
quately deal.  Their  preventive  remedies  are  few  and  of  narrow 
scope;  and  where  the  case  is  such  that  if  threatened  action  is 


Bogert  v.  Jackson  Circuit  Judge, 
118  Mich.  457;  Albrecht  v.  St. 
Paul,  47  Minn.  351;  Kelly  v.  Min- 
neapolis, 57  Minn.  294;  Ward  v. 
Board  of  Com'rs,  12  Mont  23; 
Cosier  v.  McMillan,  22  Mont.  484; 
Deloughrey  v.  Hinds,  23  Mont. 
260;  Baldwin  v.  Elizabeth,  42  N. 
J.  Eq.  11;  Jamaica  &  B.  R.  Co.  v. 
Brooklyn,  123  N.  Y.  375;  Hilliard 
v.  Asheville,  118  N.  C.  845;  Haff 
v.  Fuller,  45  Ohio  St.  495;  Lewis 
v.  Laylin,  46  Ohio  St.  663;  Duck 
v.  Peeler,  74  Tex.  268;  Swenson 
v.  McLaren,  2  Tex.  Civ.  App.  331; 
Buffalo  v.  Pocahontas,  85  Va.  222; 
Boorman  v.  Juneau  County,  76 
Wis.  550.  If  the  statutory  remedy 
is  lost  by  negligence,  equity  will 
not  interfere:  Wilkerson  v.  Wal- 
ters, 1  Idaho  (N.  S.)  564.  An 
owner  will  not  be  entitled  to  relief 
because  both  he  and  the  taxing 
power  were  ignorant  that  the  time 
for  which  the  property  had  been 
released  from  taxes  had  not  ex- 
pired: Du  Bignon  v.  Brunswick, 
106  Ga.  317.  Where  a  bill  seeks 
relief  which  a  board  of  review 
might  have  given,  some  excuse 
must  be  shown  for  not  obtaining 
it  there:  Johnson  v.  Roberts,  102 
111.  655.  If  one  who,  having  prop- 
erty listed  on  an  assessment  roll, 
is  "interested"  in  an  equalization 
board's  proceedings,  so  that  he  has 
a  right  to  appear  before  the  board, 
but  fails  to  do  so,  he  cannot  have 
an  injunction  against  the  collec- 
tion of  the  tax,  whether  his  griev- 
ance is  an  overvaluation  of  his 
own  property,  or  an  undervalua- 
tion of  other  property:  Dundee 
Mort.-Trust  Inv.  Co.  v.  Charlton, 
32  Fed.  Rep.  192.    Courts  will  not 


interfere  with  the  action  of  the 
county  assessor  and  board  of 
equalization  where  it  does  not 
appear  but  that  the  assessor  acted 
"honestly  and  fairly,  or  that  plaint- 
iff did  not  have  a  hearing:  Dan- 
forth  v.  Livingston,  23  Mont.  558. 
The  failure  of  the  board  of  review 
to  afford  a  taxpayer  opportunity 
to  show  that  his  property  had 
been  overvalued  by  the  '  assessor 
is  not  ground  for  enjoining  the 
collection  of  the  tax;  there  being 
an  adequate  legal  remedy  by  man- 
damus against  the  board:  White 
v.  Raymond,  188  111.  298.  See 
Martin  v.  Barnett,  188  111.  288; 
Coxe  Bros.  &  Co.  v.  Salomon,  188 
111.  571.  Property  owners  who, 
by  appearing  and  filing,  objections 
when  a  report  was  made  with  the 
view  of  charging  their  property 
with  the  cost  of  an  improvement, 
have  accepted  the  remedy  given 
by  law,  are  not  entitled  to  the 
remedy  by  injunction:  De  Puy  v. 
Wabash,  133  Ind.  336.  Equity  has 
no  jurisdiction  to  enjoin  a  sale  for 
a  delinquent  sidewalk  assessment, 
on  the  ground  that  the  public  had  . 
not  acquired  title  to  the  land  on 
which  the  walk  was  laid;  an  ade- 
quate remedy  at  law  being  pro- 
vided in  the  summary  hearing  of 
defenses  to  the  application  for 
judgment:  Boynton  v.  People,  159 
111.  553.  Equity  will  not  enjoin 
the  enforcement  of  a  municipal 
lien  for  an  improvement,  and  de- 
dree  cancellation  on  the  ground 
that  the  illegal  front-foot  rule  was 
adopted,  where  the  work  was 
done,  the  property  benefited,  and 
no  offer  made  by  complainant  to 
contribute  to  the  cost;  the  party 
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allowed  to  be  taken  the'  mischief  will  be  irremediable,  equity, 
under  old  and  well-established  principles,  will  interfere,  be- 
cause equity  alone  can  do  complete  justice  under  such  circum- 
stances.1 Equity  may  also  intervene  to  prevent  a  multiplicity 
of  suits ; 2  and  cases  of  fraud,'  accident,  or  mistake,  and  cases  of 
cloud  upon  the  title  to  one's  property,  are  also  cases  with 
which  equity  can  most  effectively  deal,  and  it  takes  jurisdic- 
tion in  tax  cases  as  it  does  in  all  others  where  any  one  of  these 
grounds  of  jurisdiction  exists.3    Where  the  case  is  one  of  equi- 


will  be  left  to  his  defenses  at  law: 
Pittsburgh's  Appeal,  118  Pa.  St. 
458.  A  statute  requiring  all  tax- 
payers who  desire  to  claim  that 
there  has  been  error  either  in  the 
description  or  valuation  of  the 
property  assessed,  to  appear  be- 
fore the  board  of  assessors  and 
commence  suit  for  redress  only 
in  the  manner  therein  prescribed, 
does  not  preclude,  one  who  com- 
plains of  error  in  the  proportion 
of  the  property  assessed  from 
seeking  an  injunction  of  the  col- 
lection of  taxes  illegally  assessed: 
Pullman's  Palace-Car  Co.  v.  Board 
of  Assessors,  55  Fed.  Rep.  206. 
Where  the  jurisdiction  of  the 
board  of  equalization  extends 
only  to  questions  of  valuation,  it 
is  not  necessary  for  one  who  seeks 
to  enjoin  the  collection  of  an  il- 
legal tax  to  show  that  he  first 
applied  to  the  board  for  relief: 
Davis  v.  Burnett,  77  Tex.  3.  A 
statute  providing  that  no  special 
tax  for  a  local  improvement  shall 
be  set  aside  for  irregularity,  and 
that  any  person  aggrieved  by  such 
tax  may  pay  the  same  under  pro- 
test and  sue  for  recovery,  held 
not  applicable  to  cases  where  the 
assessment  is  void  for  want  of 
jurisdiction  to  order  the  improve- 
ment. In  such  case  resort  may  be 
had  to  equity:  Armstrong  v.  Ogden 
City,  12  Utah  476.    It  was  held  in 


California  &  O.  Land  Co.  v.  Gowen, 
48  Fed.  Rep.  771,  that  as  the 
board  of  equalization  is  part  of  the 
machinery  for  the  assessment  of 
property  for  taxation,  one  who 
asks  it  to  reduce  an  alleged  over- 
valuation does  not  thereby  elect 
to  pursue  a  remedy  at  law  for 
such  overvaluation,  or  for  an  il- 
legal or  a  fraudulent  assessment, 
if  it  be  such,  so  as  to  preclude  his 
applying  afterwards  to  have  the 
collection  of  the  tax  restrained  in 
equity.  Failure  to  appeal  to  the 
city  council  to  correct  irregulari- 
ties w"hich  render  absolutely  void 
an  assessment  under  the  street 
improvement  act,  held  not  to  pre- 
clude an  injunction  against  the  as- 
sessment, for  in  such  a  case  no 
appeal  could  have  afforded  relief: 
Chase  v.  City  Treasurer,  122  Cal. 
540.    And  Bee  ante,  p.  1389. 

1  The  removal  of  a  building 
from  a  town  will  not  be  enjoined 
at  the  suit  of  the  taxpayers  of 
the  town  on  the  ground  that  the 
town  is  heavily  indebted,  and  that 
such  removal  will  increase  the 
burden  of  taxes  on  the  remaining 
residents:  St.  Lawrence  v.  Gross, 
12  S.  D.  350. 

2  See  post,  pp.  1428-1432. 

s  See  post,  pp.  1447-1461.  It  is 
held  in  Arkansas  that  an  assess- 
ment by  the  railroad  commission- 
ers cannot  be  set  aside  in  equity 
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table  jurisdiction  the  court  may  give  relief  as  to  the  whole  case, 
though  as  to  some  part  of  it  there  would  be  remedy  at  law.1 

Personal  tames.  When  a  tax  as  assessed  is  only  a  personal 
charge  against  the  party  taxed,  or  against  his  personal  prop- 
erty, it  is  difficult  in  most  cases  to  suggest  arty  ground  of 
equitable  jurisdiction.  Presumptively  the  remedy  at  law  is 
adequate.  If  the  tax  is  illegal  and  the  party  makes  payment, 
Jie  is  entitled  to  recover  back  the  amount.  The  case  does  not 
differ  in  this  regard  from  any  other  case  in  which  a  party  is 
compelled  to  pay  an  illegal  demand ;  the  illegality  alone  affords 
no  ground  for  equitable  interference,  and  the  proceedings  to 
enforce  the  tax  by  distress  and  sale  can  give  none,  as  these 
only  constitute  an  ordinary  trespass.  To  this  point  the  decis- 
ions are  numerous.2    The  exceptions  to  this  rule,  if  any,  must 


except  for  fraud  or  mistake  in  the 
mode  of  assessment:  Wells,  Fargo 
&Co.'s  Express v.Crawford  County, 
63  Ark.  576.  In  Illinois  it,  is  said 
that  equity  will  interfere  to  en- 
join the  collection  of  a  tax  only 
when  the  tax  is  unauthorized  by 
law,  or  is  laid  on  property  not 
subject  to  taxation,  or  where  the 
assessment  or  levy  has  been  made 
without  legal  authority,  or  fraud 
has  intervened:  Wabash,  etc.  R. 
Co.  v.  Johnson,  108  111.  11,  citing 
■Cook  County  v.  Railroad  Co.,  35 
111.  466;  Porter  v.  Railroad  Co.,  76 
111.  596,  and  National  Bank  v. 
Cook,  77  111.  622;  Illinois  Central 
R.  Co.  v.  Hodges,  113  111.  323; 
Heinroth  v.  Kochersperger,  173 
III.  205;  Earl  v.  Raymond,  188  111. 
15;  White  v.  Raymond,  188  111. 
298.  See  Exchange  Bank  v.  Mil- 
ler, 19  Fed.  Rep.  372.  In  Clee  v. 
Sanders,  74  Mich.  692,  it  was  said 
that  the  fact  that  a  tax  invalid 
because  levied  to  cover  an  appro- 
priation for  private  purposes  had 
been  so  covered  up  in  the  assess- 
ment roll  as  not  to  show  its  iden- 
tity was  an  additional  reason  for 
equitable  interference. 


i  Hebard  v.  Ashland  County,  55 
Wis.  145. 

2  Dows  v.  Chicago,  11  Wall.  108; 
Hannewinkle  v.  Georgetown,  15 
Wall.  547;  Pullman  Palace  Car 
Co.  v.  Twombly,  29  Fed.  Rep.  658; 
Robinson  v.  Wilmington,  65  Fed. 
Rep.  856,  13  C.  C.  A.  177,  25  TJ.  S. 
App.  144;  Linehan  R.  T.  Co.  v. 
Pendergrass,  70  Fed.  Rep.  1,  16 
C.  C.  A.  585,  36  U.  S.  App.  48; 
Ritter  v.  Patch,  12  Cal.  298;  Berri 
v.  Eaton,  98  Mass.  469;  Loud  v. 
Haley,  10  Colo.  5;  Dodd  v.  Hart- 
ford, 25  Conn.  232;  Baldwin  v. 
Tucker,  16  Fla.  258;  Odin  v.  Wood- 
ruff, 31  Fla.  160;  Williams  v.  Dut- 
ton,  .184  111.  608;  Baltimore  v. 
Railroad  Co.,  21  Md.  50;  Brewer  v. 
Springfield,  97  Mass.  152;  Durant 
v.  Eaton,  98  Mass.  469;  Loud  v. 
Charlestown,  %%  Mass.  208;  Whit- 
ing v.  Boston,  106  Mass.  89;  Hun- 
newell  v.  Charlestown,  106  Mass. 
350;  Clark  v.  Worcester,  167  Mass. 
81;  Williams  v.  Detroit,  2  Mich. 
560;  Youngblood  v.  Sexton,  32 
Mich.  406;  Hagenbuch  v.  Howard, 
34  Mich.  1;  St.  Johns  Nat.  Bank 
v.  Bingham  T'p,  113  Mich.  203; 
Clark  v.  Ganz,  21  Minn.  387;  Bra- 
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be  of  cases  which  are  to  be  classed  under  the  head  of  irrepa- 
rable injury;  as  when  the  enforcement  of  a  tax  might  destroy 


dish  v.  Lucken,  38  Minn.  186; 
Laird,  etc.  Co.  v.  Pine  County,  72 
Minn.  409;  Deane  v.  Todd,  22  Mo. 
90;  Sayre  v.  Tompkins,  23  Mo. 
443;  Lockwood  v.  St.  Louis,  24 
Mo!  20;  Fowler  v.  St.  Joseph,  37 
Mo.  228;  Barrow  v.  Davis,  46  Mo.  * 
394;  Hopkins  v.  Lovell,  47  Mo. 
102;  Leslie  v.  St.  Louis,  47  Mo. 
474;  McPike  v.  Pew,  48  Mo.  525; 
Conley  v.  Chedic,  6  Nev.  222;  Sav- 
ings Bank  v.  Portsmouth,  52  N. 
H.  17;  Brown  v.  Concord,  56  N.  H. 
375;  Rockingham  Savings  Bank  v. 
Portland,  62  N.  H.  17;  Delaware 
&  H.  C.  Co.  v.  Atkins,  48  Hun 
456;  Worth  v.  Payetteville,  Winst. 
Bq.  (N.  C.)  70;  Schaffner  v. 
Young  (N.  D.),  86  N.  W.  Rep.  733; 
Minneapolis,  St.  P.  &  S.  S.  M.  R. 
po.  v.  Dickey  County  (N.  D.),  90 
N.  W.  Rep.  260;  McCoy  v.  Chil- 
licothe,  3  Ohio  570;  Greene  v. 
Mumford,  5  R.  I.  472;  White  v. 
Stender,  24  W.  Va.  615;  Van  Cott 
v.  Milwaukee  Supervisors,  18  Wis. 
247.  The  doctrine  of  these  cases 
■  is  very  succinctly  stated  by  Bige- 
low,  Ch.  J.,  in  Brewer  v.  Spring- 
field, 97  Mass.  152,  154.  "Until 
the  plaintiffs  have  been  compelled 
to  pay  the  tax  which  they  allege 
to  have  been  illegally  assessed 
upon  them,  they  have  suffered  no 
wrong.  When  they  have  paid  it 
they  can  recover  it  back  by  an 
action  at  law,  which  would  fur- 
nish them  an  adequate  and  com- 
plete remedy."  See,  also,  Brook- 
lyn v.  Messerole,  26  Wend.  132.  It 
was  decided  in  Allen  v.  Pullman's 
Palace-Car  Co.,  139  U.  S.  658,  that 
the  sale  of  a  sleeping-car  com- 
pany's property  to  collect  a  privi- 
lege tax  or  license  would  not  be 
restrained  on  the  ground  of  the 


unconstitutionality  of  the  tax, 
where  no  independent  ground  of 
equity  jurisdiction  was  shown,  and 
where  the  consequences  sought  to 
be  prevented  might  be  avoided, 
under  the  state  statute,  by  paying 
the  tax  under  protest  and  suing 
to  recover  it  back*  And  it  was 
held  in  Oregon  Short  Line  &  TJ.  U. 
R.  Co.  v.  Standing,  10  Utah  452, 
that  the  collection  of  an  illegal  tax 
by  sale  of  a  railroad  company's 
cars  would  not  be  enjoined  on  the 
ground  that  a  cloud  would  thereby 
be  cast  upon  the  company's  realty, 
though  it  did  not  affirmatively  ap- 
pear that  the  cars  were  sufficient 
in  value  to  pay  the  tax,  the  pre- 
sumption being  always  that  a 
levy  is 'sufficient  to  satisfy  the  de- 
mand. In  Connecticut,  taxes  on 
real  and  personal  estate  are  held 
to  stand  on  the  same  footing.  See 
Rowlan  v.  School  Dist,  42  Conn. 
30.  In  Illinois,  if  a  person  is  as- 
sessed for  personalty  in  one  town 
when  his  domicile  is  in  another, 
he  may  enjoin  the  tax:  Sivwright 
v.  Pierce,  108  111.  133;  Halstead  v. 
Adams,  108  111.  609.  But  a  citizen 
who  has  continuously  evaded  just 
taxation  cannot  obtain  relief  in 
equity  from  a  personal  tax'  in  one 
county  because  he  should  have 
been  taxed  in  another  in  which  it 
was  admitted  he  had  not  paid  any 
tax:  Williams  v.  Dutton,  184  111. 
608.  In  South  Dakota  the  owner 
of  cattle  assessed  in  different  coun- 
ties for  the  same  year  is  entitled, 
if  he  has  paid  the  taxes  thereon  in 
the  county  of  his  residence,  to  an 
injunction  restraining  the  collec- 
tion of  the  tax  assessed  in  another 
county,  and  he  need  not  first  pre- 
sent to  the  state  auditor  the  ques- 
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a  valuable  franchise,1  or  might  embarrass  an  assignee  o,r  re- 
ceiver in  the  execution  of  his  trust;2  or  when  property  is  lev- 
ied upon  which  possesses  a  peculiar  value  to  the  owner  beyond 
any  possible  market  value  it  can  have;3  and  other  like  cases, 
where  the  recovery  of  damages  would  be  inadequate  redress. 
A  case  would  be  exceptional,  also,  if  under  the  law  no  remedy 
could  be  had  to  recover  back  moneys  paid.4 


tion  as  to  which  was  the  proper 
county  for  assessment:  Knapp  v. 
Charles  Mix  County,  7  S.  D.  399. 
In  Nebraska  the  collection  of  per- 
sonal taxes  by  distress  will  be  re- 
strained when  the  assessment  was 
without  jurisdiction:  Roth  well  v. 
Knox  County  (Neb.),  86  N.  W.  Rep. 
903.  In  the  state  of  Washington 
injunction  lies  to  restrain  the  sale 
of  personalty  for  unpaid  taxes 
when  the  tax  sought  to  be  col- 
lected was  illegally  assessed: 
Northwestern  Lumber  Co.  v.  Che- 
halis  County,  25  Wash.  95.  It  was 
held  in  Southern  R.  Co.  v.  Ashe- 
ville,  69  Fed.  Rep.  359,  that  the 
levy  of  an  illegal  tax  against  a 
common  carrier  would  be  re- 
strained where  the  tax  was  made 
a  lien  on  real  estate,  though  'the 
carrier's  personal  property  would 
first  be  resorted  to  by  the  col- 
lector. 

i  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  where  an  of- 
ficer was  enjoined  from  enforcing 
a  heavy  state  tax  unlawfully  laid 
on  a  branch  of  the  Bank  of  the 
United  States,  on  the  ground  that 
to  enforce  it  would  drive  the  bank 
from  the  state  and  work  irrepara- 
ble mischief.  See  Foote  v.  Linck, 
5  McLean  616;  Cummings  v.  Na- 
tional Bank,  101  U.  S.  153;  Wright 
v.  Railroad  Co.,  64  Ga.  786.  In  De- 
troit v.  Wayne  Circuit  Judge,  127 
Mich.  604,  the  collection' of  a  per- 
sonal tax  against  a  street  railway 
company  was  restrained  because 


the  levy  would  interfere  with  the 
exercise  of  a  valuable  franchise. 
It  was  held  in  Lenawee  County 
Sav.  Bank  v.  Adrian,  that  where  a 
bank,  under  the  law,  is  not  liable 
at  all  to  taxation  on  its  personal 
property,  and.  where  the  levy  is 
made  in  such  a  way  as  to  inter- 
fere directly  with  its  business,  the 
enforcement  of  the  tax  would  be 
restrained  by  injunction.  See 
Bank  of  Kentucky  v.  Stone,  88 
Fed.  Rep.  383.  That  national 
banks  may  sue  to  restrain  collec- 
tion of  an  illegal  tax  levied  against 
them  on  their  stock,  see  Jones  v. 
Rushville  Nat.  Bank,  138  Ind.  87: 
Andrews  v.  King  County,  1  Wash. 
46,  followed  by  First  Nat.  Bank  v. 
Hungate,  62  Fed.  Rep.  548.  As 
to  the  sufficiency  of  a  bank's  com- 
plaint seeking  to  enjoin  the  col- 
lection of  taxes,  see  First  Nat. 
Bank  v.  Seymour,  157  Ind.  479. 

2  Ex  parte  Chamberlain,  55  Fed. 
Rep.  704;  Dawson  v.  Croisan,  18 
Or.  431.  A  court  whose  receiver 
is  in  charge  of  a  railroad  may 
properly  allow  an  injunction  pen- 
dente lite  forbidding  the  state  tax- 
ing officers  from  collecting  dis- 
puted taxes  levied  against  a  part 
of  the  railroad  property:  Clark  v. 
McGhee,  87  Fed.  Rep.  789,  31  C. 
C.  A.  321,  59  U.  S.  App.  69. 

s  See  Odlin  v.  Woodruff,  31  Fla. 
160;  Henry  v.  Gregory,  29  Mich. 
68,  70;  Detroit  v.  Wayne  Circuit 
Judge,  127  Mich.  604. 

*  First    Nat.    Bank   v.    Douglas 
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Amplified  jurisdiction  in  some  states.  It  must  be  conceded, 
however,  that  the  courts  in  some  states  go  further,  and  sustain 
the  interposition  of  equity,  particularly  by  injunction,  in  all 
cases  of  illegal  taxation;  proceeding,  in  doing  so,  upon  the 
ground  that "  when  officers  or  individuals  have  no  legal  author- 
ity to  lay  a  tax,  and  they  assume  the  right ;  or  when  persons 
are  vested  with  the  legal  authority  to  lay  a  tax  for  a  specified 
purpose,  but  instead  of  exerci^jng  that  power  they  proceed  to 
impose  a  tax  which  the  law  has  not  authorized,  or  lay  it  for 
fraudulent  or  unauthorized  purposes;  then  a  court  of  equity 
will  interpose  to  afford  preventive  relief,  by  restraining  the  ex- 
ercise of  powers  perverted  to  fraudulent  or  oppressive  pur- 
poses." l    But  in  the  large  majority  of  cases  in  which  taxes  are 


County,  3  Dill.  298.  Injunction  al- 
lowed where  by  statute  replevin 
was  prohibited  and  the  collector 
was  irresponsible:  Deming  v. 
James,  72  111.  78.  So  where  the 
county  was  insolvent,  and  if  re- 
quired to  repay  the  tax  would  do 
so  in  warrants  worth  less  than 
par:  Northern  Pac.  R.  Co.  v.  Car- 
land,  5  Mont.  146.  So  where  the 
remedy  by  action  to  recover  back 
the  taxes  would  only  lie,  when 
they  had  been  paid  under  duress 
of  a  distraint,  and  where  the  of- 
ficers could  avoid  such  remedy  by 
bringing  an  action  at  law  instead 
of  distraining:  Bank  of  Kentucky 
v.  Stone,  88  Fed.  Rep.  383.  So 
where  the  tax  had  been  paid: 
Lewis  v.  Spencer,  7  W.  Va.  689.  So 
where  the  collector  was  proceeding 
against  another  party  than  the 
one  assessed:  Seeley  v.  Westport, 
47  Conn.  294.  But  this  only  on 
application  of  the  person  he  is 
proceeding  against:  Waterbury 
Sav.  Bank  v.  Lawler,  46  Conn.  243; 
Archer  v.  Railroad  Co.,  102  111. 
493.  See  Columbus,  etc.  R.  Co.  v. 
Grant  County,  65  Ind.  427. 

i  Drake  v.  Phillips,  40  111.  388, 
393,  per  Walker,  Ch.  J.  See,  also, 
Albany,   etc.   Bank  v.   Maher,   19 


Blatch.  175;  Gillette  v.  Denver,  21 
Fed.  Rep.  822;  Mobile  v.  Baldwin, 
57  Ala.  62;  Montgomery  v.  Sayre. 
65  Ala.  564;  Davis  v.  Petrinovicli, 
112  Ala.  654;  National  Bank  v. 
Long  (Ariz.),  57  Pac.  Rep.  639; 
Frost  v.  Flick,  1  Dak.  131;  Alex- 
ander v.  Dennison,  2  MacArth. 
562;  Finnegan  v.  Fernandina,  15 
Fla.  379;  Swinney  v.  Beard,  71  111. 
27;  McConkey  v.  Smith,  73  111. 
313;  Lebanon  v.  Railway  Co.,  77 
111.  539;  National  Bank  v.  Cook, 
77  111.  622;  Toledo,  etc.  R.  Co.  v. 
Lafayette,  22  Ind.  262;  Jefferson 
v.  Patterson,  32  Ind.  140;  Shoe- 
maker v.  Grant  County,  36  Ind. 
175;  Knight  v.  Flatrock,  etc.  Co. 
45  Ind.  134;  Clay  County  Com'vs 
v.  Markle,  46  Ind.  96;  Riley  v. 
Western  Union  Tel.  Co.,  47  Ind. 
511;  Spencer  v.  Wheaton,  14  Iowa 
38;  Williams  v.  Peiney,  25  Iowa 
436;  Burnes  v.  Leavenworth,  2  Kan. 
454;  St.  Clair  Board's  Appeal,  74 
Pa.  St.  252;  McClung  v.  Livesay,  7 
W.  Va.  329;  Douglass  v.  Harris- 
ville,  9  W.  Va.  162;  Corrothers  v. 
Board  of  Educ,  16  W.  Va.  527; 
Warden  v.  Supervisors,  14  Wis. 
618;  Foote  v.  Milwaukee,  18  Wis. 
270;  Ivinson  v.  Hance,  1  Wyo.  270. 


CH.  XXIV.]  'REMEDIES   FOE   WRONGFUL   ACTION. 


1419 


illegal,  there  is  no  fraud,  actual  or  intended,  and  the  illegality- 
consists  in  an  erroneous  construction  of  powers,  or  in  the  un- 
intentional omission  of  some  necessary  proceeding,  or  in  other 
defect  not  inconsistent  with  good  faith  on  the  part  of  officers ; 
and  it  seems  a  great  stretch  of  equitable  principles  to  treat 
such  a  case  as  one  of  legal  fraud,  and  to  be  remedied  on  that 
ground.  The  equitable  jurisdiction  in  these  cases  has  grown 
up  somewhat  imperceptibly,  and  perhaps  owes  its  origin  as 
much  to  an  idea  that  municipal  officers,  in  the  authority  which 
affects  the  property  of  the  people,  are  exercising  a  trust  over 
which  equity  may  properly  assume  a  supervision,  as  to  any 
supposed  fraud,  actual  or  constructive,  whieh  may  be  involved 
in  their  illegal  action.1    In  the  case  of  municipal  assessments 


i  The  courts  of  Georgia  are  very 
liberal  in  applying  the  remedy  by 
injunction  in  the  case  of '  illegal 
taxation:  See  Southwestern  R.  v. 
Wright,  68  Ga.  311;  Albany  Bot- 
tling Co.  v.  Watson,  103  Ga.  503; 
Price  Co.  v.  Atlanta,  105  Ga.  358; 
Penick  v.  High  Shoals  Manuf.  Co., 
113  Ga.  592.  Compare  Verdery  v. 
Summerville,  82  Ga.  138.  And  as 
to  Florida,  see  Smith  v.  Long,  20 
Fla.  697;  Pensacola  v.  Bell,  22  Fla. 
466.  An  ordinance  allowing  forty 
separate  executions  to  be  levied 
on  the  goods  of  the  same  person 
for  a  continuing  failure  to  pay 
the  tax  required  thereby,  having 
been  adjudged  void,  collection 
will  be  enjoined:  Gould  v.  Atlanta, 
55  Ga.  678.  In  Illinois  equity  has 
jurisdiction  to  enjoin  collection  of 
a  tax  assessed  on  property  not 
liable  to  taxation,  the  remedy  pro- 
vided by  the  revenue  act  being 
cumulative  merely:  Illinois  Cen- 
tral R.  Co.  v.  Hodges,  113  111.  323; 
Rosehill  Cemetery  Co.  v.  Kern, 
147  111.  483.  So  it  has  jurisdic- 
tion to  enjoin  the  collection  of  a 
tax  not  authorized  by  law  and 
wholly  illegal  and  void:  Olney  L. 
&  B.  Assoc,  v.  Parker,  196  111.  388. 


Where  a  party  is  assessed  for  prop- 
erty neither  owned  nor  controlled 
by  him,  the  assessment  is  without 
authority  of  law,  and  may  be  en- 
joined: Searing  v.  Heavysides, 
106  111.  85.  And  in  Illinois  chan- 
cery will  enjoin  the  collection  of 
a  tax  based  on  an  illegal  assess- 
ment: Allwood  v.  Cowen,  111  111. 
481.  In  Indiana  an  injunction  will 
issue  to  restrain  the  collection  of 
illegal  taxes:  Yocum  v.  First  Nat. 
Bank,  144  Ind.  272.  See  Fleener  v. 
Claman,  112  Ind.  288.  In  Iowa  the 
collection  of  taxes  based  on  an 
illegal  increase  by  the  county 
board  will  be  restrained:  Montis 
v.  McQuiston,  107  Iowa  651.  The 
Kansas  civil  code  gives  an  en- 
larged or  additional  remedy  to  a 
taxpayer  to  restrain  the  collection 
of  an  illegal  tax;  and  although 
this  is  a  statutory  remedy,  yet  the 
court's  jurisdiction  is  to  be  exer- 
cised upon  equitable  principles, 
and  the  taxpayer  must  exhibit  a 
case  in  which  upon  the  merits  he 
is  entitled  to  the  equitable  relief 
demanded:  Stewart  v.  Hovey,  45 
Kan.  708.  In  Kentucky  the  right 
to  have  the  collection  of  an  illegal 
and  void  tax  restrained  by  injunc- 


1420 


EEMKDIES    FOE   WRONGFUL   ACTION.  [CH.  XXIV. 


"  courts  of  equity  have  been  inclined,"  to  use  the  words  of  an 
eminent  writer,  "to  relax  somewhat  the  stringency  of  the  rule 
of  non-interference  as  applied  to  the  collection  of  state  taxes. 


tlon  has  long  been  recognized  upon 
the  ground  of  the  inadequacy  of 
the  remedy  at  law:  Gates  v.  Bar- 
rett, 79  Ky.  298;  Baldwin  v.  Shine, 
84  Ky.  502;  Norman  v.  Boaz,  85 
Ky.  557;  Clark  v.  Leathers  (Ky.)* 

5  S.  W.  Rep.  576;  Baldwin  v.  Hew- 
itt, 88  Ky.  673;  Negley  v.  Hender- 
son Bridge  Co.  (Ky.),  54  S.  W. 
Rep.  171.  In  Maryland  equity  will 
entertain  a  bill  to  restrain  collec- 
tion of  taxes  where  the  register 
of  wills  has  returned  property  for 
taxation  as  in  an  administrator's 
hands  after  it  has  been  distrib- 
uted: Nicodemus  v.  Hull,  93  Md. 
364.  By  statute  in  Mississippi 
courts  of  chancery  have  jurisdicj 
tion'to  restrain  the  collection  of 
taxes  levied  or  attempted  to  be 
levied  without  authority  of  law: 
Portwood  v.  Baskett,  64  Miss.  213; 
Meridian  v.  George,  67  Miss.  86. 
In  Missouri  it  is  said,  "This  court 
has  been  disposed  to  regard  with 
favor  proceedings  which  are  pre- 
ventive in  their  character,  rather 
than  compel  the  injured  party  to 
seek  redress  after  the  damage  is 
accomplished:"  Overall  v.  Ruenzi, 
67  Mo.  203,  207.  But(this  is  per- 
haps to  avoid  multiplicity  of  suits. 
See  Ranney  v.  Bader,  67  Mo.  476, 
480;  Marsh  v.  Supervisors,  42 
Wis.  502.  In  that  state  injunction 
is  the  proper  remedy  where  prop- 
erty has  been  levied  on  to  enforce 
payment  of  a  void  tax:   St.  Louis 

6  S.  F.  R.  Co.  v.  Epperson,  97  Mo. 
300.  Or  to  prevent  collection  of 
taxes  in  excess  of  the  constitu- 
tional limitation,  the  taxpayer  hav- 
ing paid  all  taxes  except  those 
claimed  by  him  to  be  illegal:  Ar- 
nold v.  Hopkins,  95  Mo.  569.   And 


the  collection  of  a  tax  levied  upon 
property  not  subject  to  taxation 
will  be  restrained:  Valle  v.  Zieg- 
ler,  84  Mo.  214.  But  the  statute 
providing  that  the  remedy  by  in- 
junction shall  exist  where  an  in- 
jury to  property  is  threatened,  and 
to  prevent  the  doing  of  any  "legal 
wrong,"  when,  in  the  opinion  of 
the  court,  an  adequate  remedy 
cannot  be  afforded  by  an  action 
for  damages,  does  not  authorize 
an  injunction  when  the  board  of 
equalization  has  acted  in  good 
faith  and  in  conformity  with  law, 
as  no  "legal  wrong"  has  been  done 
though  complainant's  property  is 
overvalued:  Hazard  v.  O'Bannon, 
38  Fed.  Rep.  220.  In  North  Caro- 
lina a  recent  statute  provides  that 
injunctive  relief  may  be  had  if  a 
tax  or  assessment  is  illegal  or  in- 
valid: See  Armstrong  v.  Stedjnan 
(N.  C),  41  S.  E.  Rep.  278.  For 
prior  decisions,  see  Riggsbee  v. 
Durham,  84  N.  C.  800;  Raleigh  & 
G.  R.  Co.  v.  Lewis,  99  N.  C.  62; 
Mace  v.  Carteret  County  Com'rs, 
99  N.  C.  65;  Mathews  v.  Sampson 
County  Com'rs,  99  N.  C.  69;  Hall  v. 
Fayetteville,  115  N.  C.  281.  In 
Oklahoma  suit  may  be  maintained 
to  restrain  the  illegal  levy  of  a 
tax,  or  the  collection  thereof: 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Wig- 
gins, 5  Okl.  477;  Wallace  v.  Bul- 
len,  6  Okl.  17;  Crannier  v.  Will- 
iamson, 8  Okl.  683;  Durham  v. 
Linderman  (Okl.),  64  Pac.  Rep.  15. 
In  Pennsylvania  equity  may  inter- 
fere to  restrain  collection  where 
there  is  either  a  want  of  power, 
to  tax  or  a  disregard  of  the  con- 
stitution in  the  mode  of  assess- 
ment: Banger's  Appeal,  109  Pa.  St. 
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Though  it  is  difficult  to  perceive  any  sufficient  reason  for  such 
distinction,  yet  the  distinction  itself  remains." 1 

In  view  of  the  conflict  in  the  decisions  regarding  the  basis 
of  equitable  jurisdiction,  it  seems  advisable  to  classify  some- 
what the  cases  which  have  been  decided,  indicating,  wherever 
necessary,  the  points  of  divergence. 


91.  And  injunction  is  the  proper 
remedy  against  a  tax  on  property 
not  subject  thereto:  St.  Mary's 
Gas  Co.  v.  Elk  County,  191  Pa.  St. 
458;  Ridgway  Light,  etc.  Co.  v. 
Elk  County,  191  Pa.  St.  465. 
And  where  an  ordinance  author- 
izing the  assessment  of  a  sewer 
tax  on  abutting  property  is  null 
and  void  for  want  of  a  compli- 
ance with  statutory  prerequisites, 
collection  of  the  tax  will  be  re- 
strained: Harper's  Appeal,  109  Pa. 
St.  9.  In  Texas  injunction  is  the 
proper  remedy  to  prevent  the  col- 
lection of  an  illegal  tax:  Davis  v. 
Burnett,  77  Tex.  3;  Lum  v.  Bowie 
(Tex.),  18  S.  W.  Rep.  142.  It  is 
the  proper  remedy  in  Virginia  to 
prevent  £he  enforcement  of  a  tax 
levied  on  exempt  property:,  Staun- 
ton v.  Mary  Baldwin  Sem.  (Va.), 
39  S.  E.  Rep.  596.  In  West  Vir- 
ginia, it  is  said,  an  injunction  will 
not  in  general  be  allowed,  in  case 
of  an  illegal  tax,  if  the  party  was 
subject  to  the  jurisdiction.  But 
if  property  not  subject  to  taxation 
is  taxed,  or  if  a  tax  is  imposed  be- 
yond the  constitutional  limit,  col- 
lection will  be  enjoined:  Christie 
v.  Maiden,  23  W.  Va.  667;  Tygert's 
Valley  Bank  v.  Philippi,  38  W.  Va. 
219.  And  injunction  is  the  proper 
remedy  to  prevent  a  city  from  col- 
lecting taxes  assessed  against  per- 
sons or  property  which  it  has  no 
right  to  tax:  Crim  v.  Philippi,  38 
W.  Va.  122. 

i  High  on  Injunctions,  §  369.  See 
Alexandria,  etc.  Co.  v.  District  of 
Columbia,  1  Mack.  217.    And  fur- 


ther as  to  the  enjoining  of  assess- 
ments for  local  improvements,  see 
Terre  Haute  v.  Mack,  139  Ind.  99; 
Chicago,  M.  £  St.  P.  R.  Co.  v.  Phil-  ■ 
lips,  111  Iowa  377;  Buddecke  v. 
,  Ziegenheim,  122  Mo.  239;  Pick- 
ton  v.  Fargo  (N.  D.),  8&  N.  W. 
Rep.  90;  Oregon  &  C.  R.  Co.  v. 
Portland,  25  Or.  229;  Kline  v.  Ta- 
coma,  11  Wash.  193;  Wilson  v. 
Philippi,  39  W.  Va.  75;  Lieberman 
v.  Milwaukee,  89  Wis.  336;  Dietz 
v.  Neenah,  91  Wis.  422.  If  a  pub- 
lic improvement  is  abandoned,  the 
tax  laid  therefor  will  be  en- 
joined: Worthen  v.  Badgett,  32 
Ark.  496.  If  a  complaint  to  re- 
strain the  collection  of  an  assess- 
ment for  a  local  improvement  in  a 
city  merely  alleges  the  assessment 
to  be  illegal  and  void,  without 
specifying  in  what  respect,  it  is 
insufficient,  as  the  city  officers  are 
presumed  to  have  performed  every 
duty  imposed  upon  them:  Phillips 
v.  Sioux  Falls,  5  S.  D.  524..  To  a 
suit  by  a  taxpayer  to  enjoin,  as  un- 
lawful as  against  him,  the  collec- 
tion of  a  tax  assessed  for  a  special 
improvement,  the  contractors  who 
are  to  perform  the  work  are  not 
necessary  parties:  Chicago,  M.  & 
St.  P.  R.  Co.  v.  Phillips,  111  Iowa 
377.  In  a  suit  to  vacate  or  enjoin 
an  assessment  for  street  improve- 
ments, the  burden  is  on  the  com- 
plainant to  show  invalidity,  or 
that  unauthorized  expense  was  in- 
curred: McVerry  v.  Boyd,  89  Cal. 
304;  Beaumont  v.  Wilkes,  Barre, 
142  Pa.  St.  198. 
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Injwnctionsj  how  restricted  and  conditioned.  The  available 
remedy  in  equity,  when  any  is  admissible,  is  commonly  that 
by  injunction.1    It  is  probable  that  this  remedy  has  been  some- 


i  Lumber  Co.  v.  Hayward,  20 
Fed.  Rep.  422;  Wells  v.  Dayton,  11 
Nev.  161.  A  tax  will  not  •  be  en- 
joined unless  it  appears  upon  the 
duplicate  in  the  officer's  hands: 
Worley  v.  Harris,  82  Ind.  493.  Un- 
less it  appears  that  the  officer  has 
the  power  to  levy  by  virtue  of  the 
proper  warrant  a  tax  will  not  be 
enjoined,  but  the  party  will  be  left 
to  legal  remedies  if  his  property 
is  seized:  Brown  v.  Herron,  59 
Ind.  61;  Millikin  v.  Bloomington, 
72  Ind.  161;  Anthony  v.  Sturgis, 
,  86  Ind.  479.  A  suit  to  enjoin  the 
collection  of  a  tax  will  not  lie 
where  the  tax  is  not  yet  due,  and 
there  is  no  threat  to  collect  it  or 
anticipation  that  there  will  be  an 
attempt  to  collect  it:  Insurance 
Co.  v.  Bonner,  24  Colo.  220.  A  suit 
to  enjoin  an  assessment  is  pre- 
maturely brought  where  no  action 
contemplating  the  making  of 
such  assessment  has  been  taken: 
Lutman  v.  Lake  Shore  &  M.  S.  R. 
Co.,  56  Ohio  St.  433.  A  suit  to  set 
aside  the  entire  assessment  of 
property  in  a  city  will  not  lie-  be- 
fore the  taxes  have  been  extended 
or  the  tax-roll  made  out:  Gilkey 
v.  Merrill,  67  Wis.  459.  Injunction 
will  riot  lie  to  restrain  the  placing 
of  property  on  the  tax-duplicate 
for  collection  as  omitted  property 
where  it  is  not  found  as  a  fact 
that  defendant  has  any  such  pur- 
pose, or  that  he  would  have  as- 
sessed the  property  as  omitted 
property  if  not  enjoined:  Crowder 
v.  Riggs,  153  Ind.  158.  An  injunc- 
tion will  not  lie  to  restrain  the 
collection  of  fees  ordered  by  the 
county  court  to  be  added  to  un- 
paid taxes  to  cover  costs  of  collec- 


tion by  the  sheriff,  where  the  tax- 
roll  is  still  in  his  hands,  without 
authority  to  enforce  collection,  and 
.  is  merely  kept  open  by  him,  under 
the  court's  order,  for  the  volun-, 
tary  payment  of  taxes:  Oregon 
Real-Estate  Co.  v.  Multnomah 
County,  35  Or.  285.  'An  injunction 
will  not  issue  to  restrain  the  col- 
lection of  a  tax-  where  it  appears 
only  that  a  levy  and,  collection  are 
to"  be  attempted  at  some  future 
time:  Chains  v.  Atchison,  39  Kan. 
276,  and  Andrews  v.  Love,  46  Kan. 
264,  following  Wyandotte  &  K.  C. 
Bridge  Co.  v.  County  Com'rs,  10 
Kan.  326.  The  collection  of  an  as- 
sessment will  not  be  enjoined 
where  the  bill  fails  to  show  that 
defendant  is  proceeding  to  collect 
the  assessment:  Clark  v.  Worces- 
ter, 167  Mass.  81.  The  spreading 
on  the  assessment  rolls  of  a  cer- 
tain increase  made  by  the  board  of 
equalization  in  the  assessment  of 
mortgages,  will  not  be  restrained, 
but  relief  must  be  sought  after  at- 
tempted collection  of  the  tax,  and 
on  payment  of  the  amount  con- 
ceded to  be  due:  Goodnough  v. 
Powell,  23  Or.  525.  But  suit  to  re- 
strain the  collection  of  special  as- 
sessments to  pay  the  cost  of  cre- 
ating a  system  of  sewerage  is  not 
prematurely  brought  when  it  ap- 
pears that  the  amount  of  such  as- 
sessment has  been  ascertained, 
and,  notice  thereof  given  to  the 
property  owners:  Andrews  v.  Love, 
50  Kan.  701.  As  a  suit  to  restrain 
the  collection  of  taxes  need  not  be 
brought  within  any  fixed  time,  the 
question  of  laches  is  to  be  deter- 
mined from  the  facts  in  the  case: 
Richards  v.  Hatfield,  40  Neb.  879. 
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times  awarded  with  too  little  regard  to  any  other  consequences 
than  those  which  concerned  the  individual  applying  for.it.  But 
the  personal  consequences  are  not  the  only  ones  which  should 
be  kept  in  view  in  these  cases.  "When  the  illegalities  com- 
plained of  affect  only  the  person  complaining,  an  injunction 
which  restrains  proceedings  as  to  him  may  cause  no  consider- 
able mischief,  and  may  very  properly  be  awarded  if  a  sufficient 
case  is  made  out ;  but  when  they  affect  the  whole  tax  levy,  as 
they  often  do,  a  court  should  be  extremely  cautious  in  award- 
ing, on  the  complaint  of  one  person,  or  even  of  several,  a  pro- 
cess which  may  reach  the  cases  of  others  not  complaining,  and 
which  may  seriously  embarrass  all  the  operations  of  the  govern- 
ment depending  on  the  source  of  revenue  which  by  means  of 
it  would  be  stopped.  Courts  have  frequently  remarked  upon 
the  impossibility  of  the  government's  calculating  with  any  cer- 
tainty upon  its  revenues  if  the  collection  of  taxes  were  subject 
to  be  arrested  in  every  instance  in  which  a  taxpayer  or  tax- 
collector  could  make  out  prima  facie  a  technical  case  for  ar- 
resting such  collection;  and  it  is  justly  said  to  be  much  better 
to  let  the  individual  pay  to  the  government  the  demands  it 
makes  upon  him,  and,  if  he  considers  them  wholly  or  in  part 
illegal,  apply  for  the  refunding  of  the  money  with  interest 
afterwards.1 

So  serious  have  been  the  embarrassments  by  an  improvident 
employment  of  the  writ  of  injunction  and  other  obstructive 
process,  that  the  legislature  has  in  some  cases  deemed  it  neces- 
sary to  interpose  and  forbid  the  issue  of  injunction,  replevin 
or  other  specified  writs,  the  tendency  of  which  would  be  to 
embarrass  collections,  and  the  validity  of  such  legislation  has 

lEve  v.  State,  21  Ga.  50;  Cady  the    assessing    and    collecting   of- 

V.  Lennard,  45  Ga.  85;   Scofleld  v.  fleers:   Black  v.  Boyd,  155  Pa.  St. 

Parkerson,    46    Ga.    50.      "Except  163.  An  injunction  to  restrain  the 

under  very  special  circumstances  collection  of  taxes  will  not  issue 

the  power  of  taxation   (which  in-  unless     irreparable     damage     is 

eludes  the  collection  as  well  as  the  threatened:  Rome,  Watertown,  etc. 

assessing  of  taxes)    ought  not  to  R.  Co.  v.  Smith,  39  Hun  332.    The 

be  interfered  with  by  injunction:"  collection  of  a  water-tax  bill  will 

Stevens  v.  New  York  &  O.  M.  R.  not  be  enjoined  except  under  cir- 

Co.,  13  Blatch.  104.    Injunction  to  cumstances  of  great  necessity,  and 

restrain    the    collecting    of   taxes  to    prevent    irreparable    damage: 

will  not  issue  unless  in  the  clear-  Brass  v.  Rathbone,  8  App.  Div.  78, 

est  cases  of  want  of  jurisdiction  in  40  N.  Y.  Supp.  466. 
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been  sustained.1  The.courts  also  have  sometimes  imposed  con- 
ditions to  equitable  remedies  in  cases  where  they  deemed  the 
public  interest  to  demand  it.  Thus  where  an  injunction  has, 
been  applied  for  to  restrain  the  collection  of  a  tax,  partly  legal 
and  partly  not,  the  court  has  made  the  payment  of  the  legal  a 
condition  precedent;2  and  it  has  been  strongly  intimated,  in  a 


i  Snyder  v.  Marks,  109  U.  S.  189; 
Kensett  v.  Stevens,  18  Blatch.  397* 
Paul  v.  Railroad  Co.,  4  Dill.  35; 
Moore  v.  Holloway,  4  Dill.  52; 
Alkan  v.  Bean,  8  Biss.  83;  San 
Jose  Gas  Co.  v.  January,  57  Cal. 
614;  Swinney  v.  Beard,  71  111.  27; 
Wilson  v.  Weber,  3  111.  App.  125; 
Faris  v.  Reynolds,  70  Ind.  359; 
Mullikin  v.  Reeves,  71  Ind.  281; 
Mesker  v.  Koch,  76  Ind.  68; 
Rinard  v.  Nordyke,  76  Ind.  130; 
Quill  v.  Indianapolis,  124  Ind.  292; 
Grimmell  v.  Des  Moines,  57  Iowa 
144;  Eddy  v.  Lee  T'p,  73  Mich.  123; 
Lake  Superior  S.  C.  R.  &  S.  Co.  v. 
Auditor-General,  79  Mich.  351; 
Astor  v%  New  York,  39  Super.  Ct. 
120;  Raleigh  &  S.  R.  Co.  v.  Lewis, 
99  N.  C.  62;  National  Bank  v. 
Boyd,  35  S.  C.  233.  In  Georgia  the 
courts  are  forbidden  to  interfere 
with  the  collection  of  state  taxes; 
but  the  prohibition  will  not  be  ap- 
plied to  a  case  where  a  pretended 
tax  is  wholly  illegal:  Decker  v. 
McGowan,  59  Ga.  805;  Smith  v. 
Goldsmith,  63  Ga.  736;  Wright  v. 
Railroad  Co.,  64  Ga.  783.  In  Ne- 
braska the  statute  allows  the  col- 
lection of  taxes  to  be  enjoined 
only  when  such  taxes  are  levied 
for  an  illegal  or  unauthorized  pur- 
pose: Philadelphia  Mortg.  &  T.  Co. 
v.  Omaha  (Neb.),  90  N.  W.  Rep. 
917,  citing  earlier  cases.  But  the 
legislature  cannot,  it  is  held  in 
Nebraska,  debar  a  taxpayer  from 
enjoining  the  unlawful  sale  of  his 
property  to  pay  a  void  tax  or  as- 
sessment which  creates  a  cloud  on 


the  title:  Touzalin  v.  Omaha,  25 
Neb.  817;  Bellevue  Imp.  Co.  v. 
Bellevue,  39  Neb.  876;  Morris  v. 
Merrell,  44  Neb.  423;  Chicago,  B. 
&  Q.  R.  Co.  v.  Nemaha  County,  50 
Neb.  393;  Ives  v.  Irey,  51  Neb. 
136;  Chicago,  B.  &  Q.  R.  Co1,  v. 
Cass  County,  5l  Neb.  369;  Chicago, 
B.  &  Q.  R.  Co.  v.  Nebraska  City, 
53  Neb.  453;  Grand  Island  &  W.  C. 
R.  Co.  v.  Dawes  County  (Neb.),  86 
N.  W.  Rep.  934.  And  an  injunc- 
tion will  issue  to  restrain  the 
illegal  levy  of  taxes  on  property 
not  within  thi  district  where  the 
tax  should  be  levied: , Thatcher  v. 
Adams  County,  19  Neb.  485.  In 
Parrotte  v.  Omaha,  61  Neb.  96,  it 
is  said  that  a  party  seeking  to  en- 
join the  collection  of  a  special  tax 
must  show  that  the  taxing  power 
has  not  been  lawfully  exercised, 
or  that  there  have  been  fatal  in- 
firmities in  procedure.  See  Bur- 
lington &  W.  R.  Co.  v.  Kearney 
County,  17  Neb.  511;  Webster  v. 
Lincoln,  50  Neb.  1.  The  New  York 
liquor-tax  law  of  1896  held  to  be  a 
revenue  law  to  the  extent  that  the 
enforcement  of  it  will  not  be  re- 
strained by  injunction:  Balogh  v. 
Lyman,'  6  App.  Div.  271,  39  N.  Y. 
Supp.  780.  It  is  held  in  South  Car- 
olina that  the  terms  of  a  statute 
prohibiting  courts  from  enjoining 
the  collection  of  taxes  include  as- 
sessments on  townships  to  pay 
railroad-aid  subscriptions:  Chamb- 
lee  v.  Tribble,  23  S.  C.  70. 

2  State  Railroad  Tax  Cases,  ■  92 
U.  S.  575;  National  Bank  v.  Kim- 


CH.  XXIV.]  REMEDIES    FOE   WRONGFUL   ACTION. 


1425 


case  where  it  was  alleged  the  assessment  had,  by  fraud,  been 
made  too  high,  that  the  payment  of  what  the  party  conceded 
would  be  his  just  proportion  ought  to  be  required  before  in- 


ball,  103  U.  S.  732;  Albuquerque 
Bank  v.  Perea,  147  U.  S.  87;  North- 
ern Pac.  R.  Co.  v.  Clark,  153  U.  S. 
252;  Parmelee  v.  Railroad  Co.,  3 
Dill.  25;  Huntington  v.  Palmer,  7 
Sawy.  355,  8  Fed.  Rep.  449;  North- 
ern Pac.  R.  Co.  v.  Walker,  47  Fed. 
Rep.  681;  Richmond  &  D.  R.  Co.  v. 
Blake,  49  Fed.  Rep.  904;  Chicago, 
B.  &  Q.  R.  Co.  v.  Board  of  Com'rs, 
67  Fed.  Rep.  411,  413,  14  C.  C.  A. 
"458;  Alexander  v.  Dennison,  2 
MacArth.  562;  Tallahasse  Manuf. 
Co.  v.  Spigener,  49  Ala.  262;  Ala- 
bama, etc.  Ins.  Co.  v.  Lott,  54  Ala. 
499;  Montgomery  v.  Sayre,  65  Ala. 
564;  In  re  Delinquent  Tax-List 
(Ariz.),  37  Pac.  Rep.  370;  Twom- 
bly  v.  Kimbrough,  24  Ark.  459;. 
Worthen  v.  Badgett,  32  Ark.  496; 
Easterbrook  v.  O'Brien,  98  Cal. 
671;  Quint  v.  Hoffman,  103  Cal. 
506;  Mackay  v.  San  Francisco,  113 
Cal.  392;  Insurance  Co.  t.  Bonner, 
24  Colo.  220;  American  Refrig. 
Transit  Co.  v.  Thomas,  28  Colo. 
119;  Adams  v.  Castle,  30  Conn. 
404;  Cheney  v.  Jones,  14  Fla.  587; 
Tampa  v.  Mugge,  40  Fla.  326;  Pick- 
ett  v.   Russell,    42    Fla.   (28 

South.  Rep.  764) ;  Augusta  Factory 
v.   Augusta  City   Council,   83   Ga. 
734;.  O'Kane  T.  Treat,  25  111.  557 
Taylor   v.'  Thompson,    42    111.    9 
Briscoe    v.    Allison,    43    111.    291 
Reed  v.  Taylor,  56  111.  288;   Bar- 
nett  v.  Cline,  60  111.  205;  Johnson 
v.  Roberts,  102  111.  655;   Moore  v. 
Wyman,  107  111.  192;  Meadowcroft 
v.    Kochersperger,    170    111.    356 
Harrison   v.   Haas,    25   Ind.   281 
Roseberry   v.    Huff,    27    Ind.    12 
Board  of  Com'rs  v.  Elston,  32  Ind. 
27;   South  Bend  v.  University,  69 
Ind.  341;   Cauldwell  v.  Curry,  93 
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Ind.  363;  Board  of  Com'rs  v.  Dai- 
ley,  115  Ind.  360;  Loesnitz  v.  See- 
linger,  127  Ind.  422;  Hewett  v. 
Fenstamaker,  128  Ind.  315;  Hyland 
v.  Central  I.  &  S.  Co.,  129  Ind.  68; 
Smith  v.  Rude  Bros.  Manuf.  Co., 
131  Ind.  150;  Shepardson  v.  Gil- 
lette, 131  Ind.  125;  Buck  v.  Miller, 
147  Ind.  586;  Morrison  v.  Hershire, 

32  Iowa  271;  Corbin  v.  Woodbine, 

33  Iowa  297;  Casady  v.  Dowry,  49 
Iowa  523;  Shelton  v.  Dunn,  6  Kan. 
128;  Ottawa  v.  Barnes,  10  Kan. 
270;  Lawrence  v.  Killam,  11  Kan. 
499;  Challiss  v.  Hekelnkaemper, 
14  Kan.  474;  Hagaman  v.  Cloud 
County,  19  Kan.  394;  Knox  v. 
Dunn,  22  Kan.  683;  Gandy  v. 
Commissioners,  23  Kan.  738; 
Pritchard  v.  Madren,  24  Kan.  486; 
Wilson  v.  Longendyke,  32  Kan. 
267;  Bank  of  Garnett  v.  Ferris, 
55  Kan.  120;  Alleghany  County 
Com'rs  v.  Union  Mining  Co.,  61 
Md.  545;-  Conway  v.  Waverley,  15 
Mich.  257;  Palmer  v.  Napoleon,  16 
Mich.  176;  Tisdale  v.  Auditor-Gen- 
eral, 85  Mich.  261;  Mobile  &  O.  R. 
Co.  v.  Moseley,  52  Miss.  127;  Over- 
all v.  Ruenzi,  67  Mo.  203;  Frazer 
v.  Siebern,  16  Ohio  St.  614;  State 
Nat.  Bank  v.  Carson  (Okl.),  50 
Pac.  Rep.  990;  Collins  v.  Green 
(Okl.),  62  Pac.  Rep.  817;  Brown 
v.  School  Dist,  12  Or.  345;  Welch 
v.  Clatsop  County,  24  Or.  452; 
Welch  v.  Astoria,  26  Or.  89;  Day-' 
tori  v.  Multnomah  County,  34  Or. 
239;  Alliance  Trust  Co.  v.  Multno- 
mah County,  38  Or.  433;  Rosen- 
burg  v.  Weekes,  67  Tex.  578;  Her- 
sey  v.  Milwaukee  County,  16  Wis. 
185;  Bond  v.  Kenosha,  17  Wis. 
284;  Myrick  v.  La  Crosse,  17  Wis. 
442;  Mills  v.  Johnson,  17  Wis.  598; 
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junction  should  issue,  in  order  that  the  proceeding  may  be  as 
little  as  possible  injurious  to  the  public  interest.1  The  general 
rule  requiring  payment  or  tender  of  the  amount  actually  due 
as  a  condition  to  relief  against  the  legal  part  of  the  tax,2  has, 
however,  no  application  to  a  case  where  the  entire  tax  fails  by 


Mills  v.  Charleton,  29  Wis.  400; 
Wells  v.  Western  Paving,  etc.  Co., 
96  Wis.  716.  Where  an  ordinance* 
levied  a  tax  to  pay  for  a  street  im- 
provement on  the  credit  basis, 
■when  the  necessary  request  of 
property  owners  to  have  the  im- 
provement paid  for  on  that  plan 
had  not  been  made,  the  levy  was 
not  void,  but  merely  excessive, 
and  one  could  only  enjoin  the  col- 
lection of  the  illegal  excess  by 
paying  the  part  which  was  legal: 
Thompson  v.  Lexington,  104  Ky. 
165. 

i  Merrill  v.  Humphrey,  24  Mich. 
17fr.  See  Frazer  v*  Siebern,  16 
Ohio  St.  614. 

2  As  to  the  necessity  of  a  tender 
in  the^bill,  see  State  Railroad  Tax 
Cases,  92  U.  S.  575;  Northern  Pac. 
R.  Co.  v.  Walker,  47  Fed.  Rep.  681; 
Hare  v.  Carnall,  39  Ark'.  196; 
Wells,  Fargo  &Co.'s  Express  v. 
Crawford  County,  63  Ark.  576; 
Wright  v.  -Railroad  Co.,  64  Ga. 
783;  Maple  v.  Vestal,  114  Ind. 
325;  Logansport  v.  McConnell, 
121  Ind.  416;  Hewett  v.  Fensta- 
maker,  128  Ind.  315;  Smith  v. 
Union  County  Nat.  Bank,  131  Ind. 
150;  Bundy  v.  Summerland,  142 
Ind.  92;  Buck  v.  Miller,  147  Ind. 
586;  Studabaker  v.  Studabaker, 
152  Ind.  89;  Allegany  County 
Com'rs  v.  Union, Mining  Co.,  61 
Md.  545;  Connors  v.  Detroit,  41 
Mich.  128;  Welch  v.  Astoria,  26 
Or.  89;  Blue  Jacket  Consol.  Cop- 
per Co.  v.  Scherr,  51  W.  Va.  

(40  S.  B.  Rep.  514).  It  was  held  in 
Covington  v.  Rockingham,  93  N.  C. 
134,  that  the  collection  of  a  tax 


will  not  be  enjoined  where  that 
part  which. is  legal  is  not  pointed 
out,  and  an  offer  to  pay  it  made. 
In  Clement  v.  Everest,  29  Mich. 
29,  it  was  held  that  if  the  bill 
shows  precisely  the  amount  of  the 
excess  of  the  taxes  which  are 
claimed  to  be  illegal,  and  only 
asks  to  have  the  collection  of  the 
illegal  taxes  restrained,  the  bill 
will  not  be  dismissed  for  want  of 
a  formal  offer  to  pay  the  legal 
taxes.  Compare  Board  of  Com'rs 
v.  Elston,  32  Ind.  27.  A  complaint 
to  have  set  aside  an  order  increas- 
ing by  a  specific  amount  the  as- 
sessed value  of  property,  and  to- en- 
join collection  of  taxes  assessed 
thereont  need  not  allege  payment 
or  tender  of  any  taxes:  Tocum  v. 
First  Nat.  Bank,  144  Ind.  272. 
Where  a  bill  to  ,enjoin  the  collec- 
tion of  taxes  avers  a  tender  to  the 
collector  of  all  taxes  legally  as- 
sessed, and  seeks  only  to  enjoin 
an  illegally  levied  excess,  such 
bill  is  not  objectionable  on  the 
ground  that  the  taxes  admitted  to 
be  due  were  not  paid  or  tendered, 
though  it  does  not  repeat  the 
offer:  Meridian  v.  George,  67  Miss. 
86.  The  county  treasurer's  posi- 
tive refusal  to  receive  the  valid 
part  of  taxes  sought  to  be  en- 
joined waives  a  farther  tender: 
Gray  v.  Stiles,  6  Okl.  455-  As  to 
consequences  of  failing  to  tender 
as  much  as  the  court  subsequently 
finds  to  be  due,  see  Chicago,  B.  & 
Q.  R.  Co.  v.  Board  of  Com'rs,  67 
Fed.  Rep.  411,  413,  14  C.  C.  A.  458; 
Landes  Estate  Co.  v.  Clallam 
County,  19  Wash.  569. 
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reason  of  an  illegal  assessment;1  and  if  the  tax  or  assessment 
is  wholly  void  complainant  need  not  pay  or  tender  anything.2 

Complainant  must  have  interest.  It  is  a  general  principle 
that  one  will  not  be  heard  to  complain  of  action  which  is  not 
injurious  to  him.3  Thus,  white  taxpayers  will  be  denied  relief 
against  a  school-tax  levied  under  a  statute  which  they  assert 
is  unconstitutional  because  under  it  the  property  of  negroes  is 
taxed  although  they  are  not  allowed  to  vote  upon  thequestion 
of  taxation  or  to  participate  in  the  benefits  for  which  the  tax 
is  levied.4  "When  public  securities  are  issued,  the  coupons  to 
which  are  by  law  receivable  for  taxes,  if  the  state  by  subse- 
quent enactment  undertakes  to  defeat  this  right  and  the  tax- 
collectors  refuse  to  receive  the  coupons  in  payment  of  taxes-,  a 
holder  of  coupons  who  is  not  shown  to  be  a  taxpayer  cannot 
have  an  injunction  to  restrain  a  tax-collector  from  such  refusal.5 


i  Norwood  v.  Baker,  172  U.  S. 
269;  Jones  v.  Holzapfel  (Okl.), 
68  Pac.  Rep.  511. 

2  Albany,  etc.  Bank  v.  Maher,  9 
Fed.  Rep.  884;  Chase  v.  City  Treas- 
urer, 122  Cal.  540;  Morris  v.  Mer- 
rell,  44  Neb.  423;  Sioux  City 
Bridge  Co.  v.  Dakota  County,  61 
Neb.  75;  Ladd  v.  Spencer,  23  Or. 
193;  Lewiston,  etc.  Co.  v.  Asotin 
County,  24  Wash.  371.  See  Ball 
v.  Meridian,  67  Miss.  91.  Failure 
to  pay  or  offer  to  pay  the  propor- 
tion justly  chargeable  does  not 
preclude  relief  where  the  assess- 
ment was  made  upon  a  basis  so 
false  and  unwarranted  as  to  fur- 
nish no  data  upon  which  such 
proportion  could  be  ascertained: 
Howell  v.  Tacoma,  3  Wash.  711; 
Griggs  v.  Tacoma,  3  Wash.  785.  If, 
however,  the  tax  is  void  only  for 
want  of  a  formality,  the  complain- 
ant should  pay,  or  offer  to  pay,  the 
taxes  justly  due:  Wood  v.  Hel- 
men,  10  Neb.  65.  See  Hunt  v. 
Easterday,  10  Neb.  165;  Union 
Pac.  R.  Co.  v.  Ryan,  2  Wyo.  391. 
As  to  the  validity  of  provisions 
requiring  tender   or   payment   of 


taxes  as  a  condition  precedent  to 
suit,  see  ante,  pp.  904,  905.  A  pro- 
vision in  a  city  charter  that  no  ac- 
tion should  be  brought  to  test  the 
validity  of  any  assessment  unless 
plaintiff  should  first  tender  and 
pay  into  court  the  assessed  tax, 
was  held  invalid  on  the- ground 
that  the  constitutional  provision 
authorizing  cities  to  enact  their 
own  charters  did  not  contemplate 
such  a  sweeping  deprivation  of 
ordinary  legal  rights:  Wilson  v. 
Seattle,  2  Wash.  St.  543. 

s  A  taxpayer's*petition  to  have 
the  disbursement  of  a  tax  re-, 
strained  on  the  ground  that  the 
proceedings  by  which  it  was 
levied  and  collected  are  invalid, 
must  aver  the  amount  of  the  tax 
paid  by  the  petitioner,  as  one  is 
not  entitled  to  an  injunction  un- 
less he  shows  substantial  damage: 
Robins  v.  Latham,  134  Mo.  466. 

*  Norman  v.  Boaz,  85  Ky.  557; 
Eakins  v.  Eakins  (Ky.),  20  S.  W. 
Rep.  285. 

5  Marye  v.  Parsons,  114  U.  S. 
325. 
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One  cannot  maintain  a  bill  to  restrain  the  collection  of  a  tax 
from  another,1  or  to  enjoin  the  spreading  on  the  tax-roll  of  an 
illegal  increase  in  the  valuation  of  property  which  he  does  not 
own  and  in  which  he  has  no  interest.2  And  a  city  cannot  en- 
join the  collection  within  its  limits  of  a  tax' to  pay  bonds  al- 
leged to  be  illegal.  "  The  city  has  no  property  subject  to  tax- 
ation, and  whether  the  taxes  levied  upon  citizens  shall  be  col- 
lected or  not  is  a  matter  of  thgir  own  concern." 3  But  one  who 
has  purchased  property  assessed  for  public  improvements,  cov- 
enanting, as  part  of  the  consideration,  to  pay  the  assessments 
which  had  not  then  been  made,  is  presumptively  injured  by  an 
illegal  assessment,  his  covenant  imposing  on  him  no  liability 
beyond  the  payment  of  legal  assessments,  and  he  can  sue  to 
vacate  such  assessment.4  And  where  a  tax  is  null  atad  void, 
a  subsequent  purchaser  of  the  property  subject  thereto  may 
enjoin  the  collection  of  it.8 

A  corporation  may  sue  to  restrain  a  tax  on  the  shares  belong- 
ing to  its  stockholders;6  and  that  without  joining  the  stock- 
holders.7 

Multiplicity  of  suits;  joint  complaint  by  several  persons  taxed. 
There  are  cases  in  which  equity  on  a  single  record  might  dis- 

i  Missouri  River,  etc.  R.  Co.  v.  *  In  re  Pennie,  108  N.  T.  364. 

Wheaton,  7  Kan.  232.     The  Wis-  See  Batty  v.  Hastings  (Neb.),  88 

consin  statutes  regulating  the  re-  N.  W.  Rep.  139. 

lief  to  which  one  erroneously  as-  <s  Vesta     Mills     v.     Charleston 

sessed  is  entitled  are  not  to  he  (S.  C.),  38  S.  E.  Rep.N226. 

construed   as  authorizing  an   ac-  e  Knopf  v.  First  National  Bank, 

tion  to  defeat  the  entire  assess-  173   111.   331.     See  Pelton  v.  Na- 

ment.     "No  action  can  be  main-  tional  Bank,  101  U.  S.  143;  Cum- 

tained  by  one  person  to  set  aside  mings  v.  National  Bank,  101  V.'S. 

taxes  generally  as  to  all  parties  153.  Contra,  Waseca  County  Bank 

in  the  town,  county,   or  munici-  v.  McKenna,  32  Minn.  468. 

palities:"    Gilkey   v.    Merrill,    67  7  Planters'   Crescent  Oil  Co.  v. 

Wis.  459.  Assessor,   41  La.  An.  1137;   Citi- 

aCaffrey  v.  Overholser,  8  Okl.  zens'  Nat.  Bank  v.  Columbia 
202.  Payment  of  taxes  on  land  County,  23  Wash.  441.  But  to  a 
by  one  who  has  no  title  gives  him  bill  filed  by  a  stockholder  to  re- 
no  right  to  enjoin  the  sale  of  the  strain  illegal  taxation  of  the  cor- 
land  for  taxes:  Broderick  v.  Alia-  poration,  the  corporation  must  be 
makee  County,  104  Iowa  750.  made  a  party:  Davenport  v.  Dows, 

»  Waverley  v.  Auditor,  100  111. ,  18  Wall.  626. 
354. 
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pose  of  controversies  which  at  law  would  require  a  multiplicity 
of  suits ;  and  this  fact  may  furnish  ample  ground  for  equity 
jurisdiction,  for  both  the  public  and  the  parties  are  interested 
in  avoiding  unnecessary  litigation.1  Thus,  in  order  to  avoid  a 
multiplicity  of  suits  equity  will  interfere  to  protect  a  national 
bank  which  seeks  tp  enjoin  the  collection  of  a  tax  wrongfully 
assessed  against  the  shares  of  its  stockholders ; 3  for  the  same 
reason  the  assessment  of  an  illegal  tax  against  a  telegraph  com- 
pany in  several  counties  will  be  restrained ; 3  and  a  bank  may 
have  an  injunction  against  the  enforcement  of  city  taxes  levied 
upon  its  capital,  where  the  city  has  in  previous  years  repeat- 
edly levied  similar  taxes,  thus  causing  litigation  wherein  the 
validity  of  the  bank's  exemption  from  taxation  was  sustained.4 
But  it  has  been  held  that  where  the  statute  authorizes  an  ac- 
tion to  recover  back  illegal  taxes  paid,  the  collection  of  such 
taxes  will  not  be  restrained  in  equity  to  prevent  multiplicity 
of  suits ; 5  and  since  a  sale  of  land  under  a  void  assessment  can- 
not result' in  such  multiplicity,  an  injunction  to  restrain  the 
sale  will  not  be  granted  on  that  ground.6 

When  the  supposed  illegality  in  a  tax  proceeding  affects  a 
single  person  only,  or  affects  him  in  a  peculiar  manner,  distin- 
guishing his  case  from  that  of  others,  he  cannot  unite  in  a 
suit  to  restrain  such  proceeding.  A  joint  bill  by  ten  or  more 
parties,  setting  out  distinct  grounds  on  which  each  sought  re- 
lief, would  be  dismissed  as  multifarious.7    But  where  the  ille- 

*See  California  &  0.  L.  Co.  v.  amount:    Citizens'   Bank  v.   Can- 

Gowen,   48  Fed.  Rep.  771;    Little  non,  164  U.  S.  319. 

Rock   v.  '  Prather,    46    Ark.    471;  3  Western  Union  Tel.  Co.  v.  Poe, 

Philadelphia  &  B.  R.  .Co.  v.  Neary,  61  Fed.  Rep.  149. 

5  Del.  Ch.  600;   Macomb  v.  Lake  *  Union  &  P.  Bank  v.  Memphis, 

County,  9  S.  D.  446;  Kerr  v.  Wool-  111  Fed.  Rep.  561. 

ley,  3  Utah  456.  B  Bellevue  Imp.  Co.  v.  Bellevue, 

2  Cummings   v.   National   Bank,  39  Neb.  876. 

101  U.  S.  153.    See  Kimball  v.  Na-  «  Byrne  v.  Drain,  127  Cal.  663.    < 

tional  Bank,  1  111.  App.  209.    And  *  Hudson  v.  Atchison  County,  12 

comppe  Albany,  etc.  Bank  v.  Ma-  Kan.    140;    Kerr   v.    Lansing,    17 

her,   9   Fed.  Rep.   884.     Jurisdic-  Mich.  34.    Compare  Cutting  v.  Gil- 

tion  cannot  be  conferred  upon  a  bert,    5    Blatch.    259;     Wood    v. 

federal  circuit  court  by  joining  in  Bangs,   1   Dak.   179;    Goodwin   v. 

one  bill  against  sheriffs  of  differ-  Savannah,  53  Ga.  410.  A  joint  bill 

ent    counties    claims    no    one    of  will  not  lie  where  the  only  joint 

which   reaches  the  jurisdictional  interest  is  in  a  question  of  law; 
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gality  extends  to  the  whole  assessment,  -or  where  it  affects,  in 
the  same  manner,  a  number  of  persons,  so  that  the  question 
involved  can  be  presented  without  confusion  by  one  bill  filed 
by  all  or  any  number  of  those  thus  affected,  there  seems  to  be 
no  sufficient  reason  why  a  joint  bill  should  not  be  permitted. , 
The  reasons  favoring  it  are,  that  it  avoids  the  necessity  of  a 
multiplicity  of  suits,  and  the  attendant  trouble  and  expense; 
and  the  objection  that  "the  interests  of  complainants  are  sev- 
eral is  sufficiently  met  by  the  fact  that  complete  justice  may 
be  done  to  all  in  one  suit  on  the  single  issue;  whereas,  if  the 
parties  did  not  join,  the  same  issue  must  be  passed  upon  in 
separate  suits  brought  by  the  several  complainants.  Although 
there  has  been  some  hesitation  in  sanctioning  such  bills,  the 
weight  of  authority  is  decidedly  in  favor  of  supporting,  them, 
and  this  method  of  redress  is  now  most  commonly  resorted  to 
where  the  case  is  appropriate  for  it.1 


as  where  a  number  of  kinds  of 
business  are  taxed,  and  persons 
employed  in  them  seek  to  contest 
the  taxation:  McGrath  v.  Newton, 
29  Kan.  364.  This  principle  is  said 
to  be  applicable  where  it  is  sought 
to  assess  separately  several  per- 
sons in  the  same  business:  Young- 
blood  v.  Sexton,  32  Mich.  406.  A 
joint  bill  cannot  be  filed  to  set 
aside  sales  made  of  the  complain- 
ant's lands  separately  for  a  sewer 
assessment:  Brunner  v.  Bay  City, 
46  Mich.  236.  The  federal  supreme 
court  cannot  acquire  jurisdiction 
where  injunction-is  sought  by  sev- 
eral taxpayers  who  are  taxed  sev- 
erally, no  one  of  them  to  the 
amount  of  $5,000:  Russell  v.  Stan- 
sell,  105  V.  S.  303. 

iMandeville  v.  Riggs,  2  Pet. 
482;  King  v.  Wilson,  1  Bill.  555; 
Coulson  v.  Portland,  Beady  481; 
Floyd  v.  Gilbreath,  27  Ark.  675; 
Webster  v.  Harwinton,  32  Conn. 
131;  Terret  v.  Sharon,  34  Conn. 
105;  Barrett's  Appeal,  73  Conn. 
288;  Variover  v.  Justice's.  27  Ga. 
354;    Harwood   v.    St.   Clair,   etc. 


Co.,  51  111.  130;  Kimball  v.  Mer- 
chants' S.,  L.  &  T.  Co.,  89  111.  611; 
Searing  v.  Heavysides,  106  111.  85; 
Allwood  v.  Cowen,  111  111.  481; 
Knopf  v.  First  Nat.  Bank,  173  111. 
331;  Chicago  v.  Collins,  175  111. 
445;  La  Fayette  v.  Cox,  5  Ind.  38; 
Hill  v.  Jenkinson,  15  Ind.  425; 
Oliver  v.  Keightley,  24  Ind.  514; 
McMillan  v.  Lee  County,  3  Iowa 
311;  State  v.  State-Tax  Collector, 
39  La.  An.  530;  Carlton  v.  New- 
man, 77  Me.  408;  Baltimore  v. 
Porter,  18  Md.  284;  Baltimore  v. 
Gill,  31  Md.  375;  Holmes  v. 
Baker,  16  Gray  259;  Kerr  v.  Lan- 
sing, 17  Mich.  34;  Scon  eld  v.  Lan- 
sing, 17  Mich.  437;  Motz  v.  De- 
troit, 18  Mich.  495;  Clee  v.  San- 
ders, 74  Mich.  692;  Thomas  v. 
Auditor-General,  120  Mich.  535;  In 
re  Minneapolis  Police  Dep't  Relief 
Assoc.  (Minn.),  88  N.  W.  Rep.  505; 
Hooper  v.  Ely,  46  Mo.  505;  Steiner 
v.  Franklin  County,  48  Mo.  167; 
Barr  v.  Denniston,  19  N.  H.  170; 
Manly  v.  Raleigh,  4  Jones'  Bq. 
370;  Galloway  v.  Jenkins,  63  N.  C. 
147;   Upington  v.  Oviatt,  24  Ohio 
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But-  the  mere  saving  of  the  expense  of  several  suits  at  law, 
where  each  of  the  complainants  has  an  adequate  remedy,  is 
no  ground  for  sustaining  a  joint  suit  in  equity  where  no  other 
ground  of  equitable  relief  is  apparent.  This  is  well  explained 
by  the  supreme  court  of  Connecticut,  in  a  case  in  which  a  joint 
petition  was  filed  to  restrain  the  collection  from  several  com- 
plainants of  sewer  assessments  made  upon  their  lands  sever- 
ally, and  which  were  claimed  to  be  illegal.  "The  multiplicity 
of  suits,  which  the  petition  seeks  to  avoid,  does  not  injuriously 
affect  any  one  of  the  petitioners.  No  one  of  them  has  occa- 
sion to  expect  any  such  multiplicity  affecting  himself.  One 
suit  is  all  that  any  one  of  them  has  to  fear,  and  the  object  of  this 
bill  would  seem  to  be  to  relieve  these  parties  severally  from 
that  one  suit,  and  to  consolidate  the  apprehended  litigation. 
In  other  words,  to  enforce  a  consolidation  rule  by  means  of 
the  extraordinary  powers  of  the  court  of  chancery.  If  the  as- 
sessment were  against  one  person  only,  it  is  not  claimed  that 


St.  232;  Paulson  v.  Portland,  16 
Or.  450;  Mott  v.  Pennsylvania  R. 
Co.,  30  Pa.  St,  39;  Page  v.  Allen, 
58  Pa.  St.  538;  Sherman  v.  Carr, 
8  R.  I.  431;  McTwiggan  v.  Hunter, 
18  R.  I.  776;  Morris  v.  Cummings, 
91  Tex.  618;  Stevens  v.  Rutland, 
etc.  R.  Co.,  29  Vt.  545:  Bull  v. 
Read,  13  Grat.  78;  Johnson  v. 
Drummond,  20  Grat.  419;  Will- 
iams v.  Grant  County  Court,  26 
W.  Va.  488;  Winifrede  Coal  Co.  v. 
Board  of  Education,  47  W.  Va.  132. 
For  a  case  under  the  Kansas  stat- 
ute, see  Wyandotte,  etc.  Bridge  Co. 
v.  Wyandotte  County,  10  Kan.  326. 
See,  also,  Albany,  etc.  Bank  v. 
Maher,  19  Blatch.  175;  City  Nat. 
Bank  v.  Paducah,  2  Flip.  61; 
Louisville,  etc.  Co.  v.  Gaines,  3 
Fed.  Rep.  266;  Greedup  v.  Frank- 
lin County,  30  Ark.  101;  Vaughan 
v.  Bowie,  30  Ark.  278;  Schu- 
macker  v.  Toberman,  56  Cal.  .508; 
Tampa  v.  Mugge,  40  Fla.  326; 
Blandirff  v.  Harrison  County,  50 
Iowa  164;  Bristol  v.  Johnson,  34 
Mich.    123;    Newsmeyer   v.   Rail- 


road Co.,  52  Mo.  81;  Corrothers 
v.  Board  of  Education,  16  W.  Va. 
527;  Chesapeake,  etc.  R.  Co.  v. 
Miller,  19  W.  Va.  408.  The  bill 
should  be  brought  by  one  or  more 
persons  in  behalf  of  all  who  are 
similarly  interested;  where  an 
unconstitutional  tax  affects  all 
owners  in  the  county,  a  bill  by 
certain  owners  in  a  particular  dis- 
trict for  themselves  and  all  other 
owners  in  that  district  must  be 
dismissed:  Williams  v.  Grant 
County  Court,  26  W.  Va.  488. 
Those  who  unite  as  complainants 
should  state  in  the  bill  that  they 
file  it  in  behalf  of  themselves  and 
all  others  similarly  situated:  Mc- 
Clung  v.  Livesay,  7  W.  Va.  329; 
Doonan  v.  Board  of  Education,  9 
W.  Va.  246.  Taxpayers  may  unite 
in  a  bill  to  enjoin  payment  of  the 
whole  tax  where  the  interest  is 
common,  even  though  there  may 
be  no  specific  equities  in  favor  of 
individual  complainants:  Sherman 
v.  Benford,  10  R.  I.  559. 
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he  could  transfer  from  a  court  of  law  to  a  court  of  equity  the 
question  of  his  liability.  But  how  is  the  condition  of  any  one 
pf  these  petitioners  the  worse  because  others  are  assessed  for 
the  same  improvement?  It  would  undoubtedly  be  convenient 
to  try  the  questions  relating  to  these  warrants  in  one  compre- 
hensive law  suit.  But  it  does  not  seem  to  the  court  that  the 
case  presented  by  the  bill  is  one  of  such  irreparable  injury,  or 
of  inadequate  relief  at  law,  as  to  warrant  us  in  taking  it  away 
from  the  legal  tribunals."  * 

Illegal  municipal  action.  When  a  municipality  or  its  officers 
take  or  threaten  to  take  action  in  the  creation  of  a  debt  or  in 
the  incurring  of  obligations  which  if  allowed  to  go  on  must 
eventually  result  in  taxation,  the  only  effectual  remedy  may 
be  in  enjoining  such  action  in  limine.  As  the  action,  if  illegal, 
would  constitute  usurpation  of  authority,  the  state  through  its 
law  officer  has  undoubted  right  to  interfere  by  bill.2    But  this 


i-Beymour,  J.,  in  Dodd  v.  Hart- 
ford, 25  Conn.  232,  238.  And  see 
Sheldon  v.  School  Dist.,  25  Conn. 
224.  Compare  Savings  &  L.  Assoc, 

46  Cal.  416;  Houghton  v.  Austin, 

47  Cal.  646;  Central  Pac.  R.  Co. 
v.  Corcoran,  48  Cal.  65;  Hark-, 
ness  v.  Board  of  Pub.  Works,  1 
MacArth.  121.  Where,  under  a 
valid  ordinance  allowing  assess- 
ments to  be  levied  on  property 
benefited,  assessments  are  levied 
on  property  so  situated  that  it 
cannot  possibly  be  benefited,  dif- 
ferent owners  of  distinct  parcels 
so  assessed  cannot  join  in  a  suit 
to  restrain  the  enforcement  of  the 
assessment:  Paulson  v.  Portland, 
16  Or.  450.  Where  the  board  of 
equalization  raises  above  the  act- 
ual values  the  assessed  valuations 
of  properties  of  'different  persons, 
several  causes  of  action  arise,  and 
not  a  joint  one:  Weber  v.  Dillon, 
7  Okl.  568.  Under  a  statute  pro- 
viding that  when  the  question  is 
one  of  common  interest  in  many 
persons,  or  when  the  parties  are 


'  summoned  and  it  is  impracticable 
to  bring  all  into  court,  one  or 
more  sue  for  the  benefit  of  all, 
one  owner  cannot  have  the  col- 
lection of  an  illegal  tax  enjoined 
as  against  the  property  of  an 
owner  similarly  situated:  Stiles  v. 
Guthrie,  Z.  Okl.  26. 

2  See  Attorney-General  v.  De- 
troit, 26  Mich.  263,  and  cases 
cited;  State  v.  Saline  County 
Court,  51  Mo.  350;  State  v.  San- 
derson, 54  Mo.  203;  Mathis  v.  Cam- 
eron, 62  Mo.  504.  It  has  been  held 
that  the  state  cannot  interpose  to 
enjoin  the  collection  of  school-dis- 
trict tax  when  a  private  action 
affords  taxpayers  ample  protec- 
tion: State  v.  McLaughlin,  15 
Kan.  228.  A  township  in  its  cor- 
porate capacity  cannot  enjoin  a 
tax  laid  upon  the  taxpayers  of 
the  township:  Center  T'p  v.  Hunt, 
16  Kan.  430.  If  one  school  dis- 
trict unlawfully  levies  and  col- 
lects taxes  on  land  in  another,  the 
latter,  even  though  it  does  not 
levy   and    collect   taxes   on    such 
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is  not  always  a  satisfactory  remedy,  because  the  public  author- 
ities might  be  indisposed  to  resort  to  it  or  to  pursue  it  with  suf- 
ficient vigor  to  render  it  effectual.  The  more  common  remedy, 
therefore,  is  for  taxpayers  to  file  bills  on  their  own  behalf. 
The  right  to  do  this  has  been  seriously  contested  in  some  cases, 
it  being  insisted  that,  until  a  tax  is  actually  laid,  the  grievance, 
if  any,  is  purely  a  public  grievance,  and  public  grievances 
must  be  redressed  on  the  application  of  the  proper  public 
authorities :  it  is  urged"  that  individuals  can  proceed  in  equity 
only  when  their  interests  are  separate  and  individual ;  and  such 
interests  are  only  affected  by  the  unlawful  action  when  a  tax 
is  laid  and  has  become  an  individual  charge  against  the  several 
persons  taxed.1  On  the  other  hand,  it  is  said  that  the  case  is 
to' be  distinguished  from  the  cases  of  purely  public  wrongs,  in 
which  the  general  public  are  alike  concerned ;  that  the  tax- 
payers constitute  a  class  specially  damaged  by  the  unlawful 
act,  in  the  increase  of  the  burden  of  taxation  upon  their  prop- 
erty. They  have,  therefore,  a  special  interest  in  the  subject- 
matter  of  the  suit  distinct  from  that  of  the  general  public,  and 
the  jurisdiction  of  equity  may  be  sustained  on  the  ground  that 
the  injury  which  would  be  done  by  the  unlawful  municipal 
action  would  be  irreparable.  This  would  meet  any  objection 
on  the  ground  that  the  parties  would  have  a  remedy  at  law 
when  the  tax  came  to  be  levied.2    There  is  great  force  in  this 

land,  is  not  entitled  to  an  injunc-  treasurer    from    paying    out    the 

tion    against   the    former,    or   to  money:  Atchison  v.  State,  34  Kan. 

have    refunded    to    it    the    taxes  379.     It   was   said   in   Prince   v. 

which  the  former  has  collected:  Crocker,    166    Mass.    347,    that    a 

Arthur  v.  School  Dist.,  164  Pa.  St.  .  suit  by  taxpayers  to  restrain  the 

410.  illegal  appropriation  of  money  by 

i  Morgan  v.   Graham,   1  "Woods  a  city  does  not  fall  within  the 

124;    Miller  v.  Grandy,  13  Mich.  general  jurisdiction  of  equity,  but 

540;    Conklin    v.    Commissioners,  can  be  maintained' only  by  virtue' 

13  Minn.  454;  Doolittle  v.  Broome  of   some   statute.      In   Massachu- 

Supervisors,  18  N.  Y.  155;  Roose-  setts  a  remedy  is  given  by  stat- 

velt  v.  Draper,  23  N.  Y.  318.  Where  ute:  Cooley  v.  Granville,  lO^Cush. 

certain  taxpayers  had  voluntarily  56;    and  many   subsequent   cases 

paid  a  tax  illegally  assessed  by  a  have  been  brought  under  statutes 

city,  it  was  held  that  there  was  conferring  jurisdiction. 

no  such  public  interest  as  to  jus-  2  Bartol,  Ch.  J.,  in  Baltimore  v. 

tify  a  proceeding  in  the  name  of  Gill,    31    Md.    375,    394.      In   the 

the   state   to   enjoin   the    county  case  of  Crampton  v.  Zabriske,  101 
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view.  In  many  cases  the  injury  that  would  result  from  the 
enforcement  of  an  illegal  tax  would  be  irreparable,  because 
the  tax  moneys  when  collected  are  under  control  of  the  public 
authorities,  and  if  made  use  of  by  them,  though  under  circum- 
stances amounting  to  misappropriation,  are  effectually  lost  t'o 
the  taxpayers,  since  if  they  sue  to  recover  what  they  have  paid, 
they  will  inevitably  be  taxed  again  to  make  up  the  deficiency 
which  the  repayment  to  them  must  cause.  It  is  well  settled 
that  a  misappropriation  of  public  moneys,  whereby  a  deficiency, 
in  its  revenues  is  caused,  will  not  render  a  subsequent  tax 
illegal,  even  though  it  is  levied  for  the  very  purpose  of  supply- 
ing the  deficiency  thus  illegally  caused;1  and  the  importance 
of  an  interference  in  limine  is  therefore  manifest. 


U.  S.  601,  609,  it  is  said  that  "of 
the  right  of  resident  taxpayers 
to  invoke  the  interposition  of  a 
court  of  equity  to  prevent  an  il- 
legal creation  of  a  debt  'which 
they,  in  common  ■with  other  prop- 
erty holders  of  the  county,  may 
otherwise  be  compelled  to  pay, 
there  is  at  this  day  no  serious 
question.  .  .  .  Certainly  in  the 
absence  of  legislation  restricting 
the  right  to  interfere  in  such 
cases  to  public  officers  of  the 
state  or  county,  there  would  seem 
to  be  no  substatntial  reason  why  a 
bill  by  or  on  behalf  of  individual 
taxpayers  should  not  be  enter- 
tained to  prevent  the  misuse  of 
corporate  powers.  The  courts 
may  be  safely  trusted  to  prevent 
the  abuse  of  their  powers  in  such 
.cases."  See  Littler  v.  Jayne,  124 
111.  123;  Adams'  v.  Brenan,  177  111. 
194;  Holden  v.  Alton,  179  111.  318; 
Gage  v.  Chicago,  179  III.  392.  "In 
so  far  as  the  action  of  a  municipal 
body  may  be  illegal  and  may  re- 
sult to  the  prejudice  of  the  tax- 
payers, any  one  or  more  of  the 
latter  may  have  the  right  to  im- 
plead the  city  government;  but  a 
suit   thus   instituted    must   be   a 


bona  fide  proceeding  on  their  part, 
to  protect  their  individual  rights, 
and-  not  in  behalf  of  others  who 
keep  in  the  background:"  John- 
son v.  New  Orleans,  105  La.  149. 
i  See  Withington  v.  Howard,  8 
Cush.  66;  Wright  v.  Dunham,  13 
Mich.  414;  Clee  v.  Trenton,  108 
Mich.  293;  Moore  v.  School  Di- 
rectors, 59  Pa.  St.  232.  That  in 
New  York  taxpayers  as  such  can- 
not maintain  a  bill  to  restrain  the 
paying  out  of  moneys  on  un- 
founded claims,  see  Kilbourne  v. 
St.  John,  59  N.  Y.  21,  citing  Sus- 
quehanna Bank  v.  Broome  Super- 
visors, 25  N.  Y.  312.  Compare 
Hills  v.  Savings  Bank,  26  Hun 
161;  Osterhout  v.  Hyland,  27  Hun 
167.  In  New  York  by  statute  a 
taxpayer,  may  bring  suit  to  vacate 
the  audit  of  fraudulent  and  collu- 
sive claims.  It  seems  in  that  state 
claims  once  rejected  cannot  be  al- 
lowed by  a  subsequent  board:  Os- 
terhoudt  v.  Rigney,  98  N.  Y.  222; 
Osterhoudt  v.  Supervisors,  98  N. 
Y.  239.  A  taxpayer  cannot  be  re- 
lieved from  the  payment  of  taxes 
on  the  ground  that  they  are  being 
improperly  expended  by  the  au- 
thorities:   Anderson   v.    Mayfield, 
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Some  states  have  endeavored  to  prevent  misappropriations 
by  providing  in  their  constitutions  that  a  tax  shall  be  applied 
only  to  the  object  designated  by  the  law  in  pursuance  of 
which  it  is  laid ; *  but  while  such  a  provision  is  obligatory  upon 
the  officers,  it  is  one  easy  of  evasion  by  men  upon  whom  the 
sense  of  public  duty  rests  but  lightly.  The  occasions  for  inter- 
ference to  prevent  misappropriation  are  therefore  not  uncom- 
mon ;  and  the  courts  have  interfered,  on  the  application  of  tax- 
payers, not  only  where  a  tax  legally  laid  and  collected  was 
about  to  be  misapplied,2  but  also  where  the  tax  was  collected 


93  Ky.  230.  It  was  held  in  Carters- 
ville  Waterworks  Co.  v.  Carters- 
ville,  89  Ga.  689,  that  a  creditor 
of  a  municipal  corporation  can- 
not have  an  injunction  against  the 
collection  of  his  municipal  taxes 
on  the  ground  that  the  municipal- 
ity is  indebted  to  him  and  has  in 
its  treasury  a  fund  which  could 
not  legally  he  applied  otherwise 
than  by  paying  this  debt,  and 
which  it  refuses  to  pay  until  after 
the  creditor  discharges  the  claim 
against  himself  for  taxes. 

i  Under  such  a  provision  funds 
raised  for  general  township  pur- 
poses cannot  be  diverted  to  the 
payment  of  railroad  aid  bonds: 
National  Bank  v.  Barber,  24  Kan. 
534.  See,  for  a  like  principle, 
Doty  v.  Bllsbree..  11  Kan.  209.  And 
for  peculiar  cases,  see  State  v. 
Leavenworth,  2  Kan.  61;  Graham 
v.  Horton,  6  Kan.  343;  Atchison, 
etc.  R.  Co.  v.  Woodcock,  18  Kan. 
20.  That  in  Illinois  moneys 
raised  for  the  county  cannot  be  di- 
verted to  the  purposes  of  a  part 
of  the  towns,  see  Sleight  v.  People, 
74  111.  47.  For  an  interesting 
case  raising  the  constitutional 
question,  see  Fairfield  v.  People, 

94  111.  244.  And  see,  as  to  Geor- 
gia, Truett  v.  Justices,  20  Ga.  102. 
In  South  Carolina  it  is  held  that, 
where  the  money  has  been  raised. 


if  the  object  is  no  longer  attain- 
able, or  there  is  no  law  sanction- 
ing the  appropriation  to  it,  the 
money  may  be  devoted  to  objects 
under  the  same  general  head,  if 
no  legislative  contract  be  violated 
thereby:  State  v.  Leaphart,  11  S. 
C.  458.  Compare  Morton  v.  Comp- 
troller, 4  S.  C.  430.  See,  for  an- 
other case,  State  v.  Cobb,  8  S.  C. 
123.  Compare  Long  v.  Richmond, 
76  N.  C.  273.  The  constitutional 
provision  is  imperative:  Dean  v. 
Lufkin,  54  Tex.  266.  The  moneys 
raised  cannot  be  diverted  to  other 
objects:  State  v.  Haben,  22  Wis. 
660.  And  see,  as  to  this  last  point, 
Board  of  Liquidation  v.  McComb, 
92  TJ.  S.  531.  Where  poll  taxes 
are  required  by  the  constitution 
to  be  devoted  to  educational  pur- 
poses, they"  may  be  used  to  pay 
previous  school  debts:  State  v. 
Cobb,  8  S.  C.  123.  A  provision  in 
a  state  constitution  devoting  cer- 
tain privilege  taxes  to  a  particular 
purpose  will  modify  to  that  extent 
previous  municipal  charters  de- 
voting the  tax  to  other  purposes: 
State  Board  of  Education  v.  Aber- 
deen, 56  Miss.  518. 

2  That  misappropriation  may  be 
restrained,  see  Chicago  v.  Nichols, 
177  111.  97;  Rock  Island  v.  Hues- 
ing,  25  111.  App.  600;  State  v. 
Macon  County  Court,  68  Mo.  29; 
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for  an  illegal  purpose,  so  that,  if  the  moneys  were  applied  to 
that  purpose,  the  application  would  in  a  legal  sense  be  misap- 
propriation.1 

The  reasons  for  preventive  remedies  are  very  forcible,  when 
it  is  proposed  to  create  a  corporate  debt  and  issue  as  evidence 
of  it  negotiable  securities  under  authority  of  law  to  contract 
in  that  form,  and  to  put  such  securities  into  circulation.  The 
effective  remedy  must  usually  in  such  oases  be  preliminary  to 
the  threatened  illegal  action ;  and  the  very  decided  preponder- 
ance of  authority  is  that  the  proper  redress  may  be  had  upon 
the  application  of  individual  taxpayers.2 


.Union  Pac.  R.  Co.  v.  Dawson 
County,  12  Neb.  254;  Shepard  v. 
Easterling  (Neb.),  86  N.  W.  Rep. 
941;  Blood  v.  Manchester  Electric 
Light,  etc.  Co.,  68  N.  H.  340;  Rob- 
erts v.  Fargo  (N.  D.),  86  N.  W. 
Rep.  726.  That  a  city  may  be  en- 
joined from  misappropriating 
money  collected  to  pay  a  public 
debt,  see  Maenhaut  v.  New  Or- 
leans, 2  Woods  108;  Ranger  v. 
New  Orleans,  2  Woods  128;  Chis- 
holm  v.  Montgomery,  2  Woods  584. 
A  taxpayer  may  maintain  a  suit  to 
enjoin  the  illegal  repayment  of 
taxes  by  the  supervisors:  Hospers 
v.  Wyatt,  63  Iowa  264.  An  intention 
on  the  part  of  the  village  council 
to  refund  the  tax  of  an  individual 
is  not  ground  for  restraining  the 
collection  of  any  tax — the  remedy 
is  by  bill  to  prevent  refunding: 
Clee  v.  Trenton,  108  Mich.  293. 
Taxes  will  not  be  enjoined  on  a 
speculative  allegation  that  the  au- 
thorities will  misapply  them  when 
collected;  a  court  of  equity  can  at 
the  proper  time  prevent  such  mis- 
chief on  application  to  enjoin  the 
misappropriation:  Bardrick  v.  Dil- 
lon, 7  Okl.  535.  One  who  owns 
property  which  has  been  entered 
for  taxation,  and  on  which  he  is 
liable  to  pay  taxes  as  soon  as  they 
are   collectible,  is  a  taxpayer  so 


as  to  be  entitled  to  bring  a  suit  to 
enjoin  the  misappropriation  of 
public  moneys:  Alexander  v. 
Johnson,  144  Ind.  82. 

iSee  Rutz  v.  Calhoun,  100  111. 
391,  and  compare  Strohm  v.  Iowa 
City,  4T  Iowa  42.  A  railroad-aid 
tax  voted  but  not  earned  will  be 
enjoined:  Curry  .v.  Decatur 
County,  61  Iowa  71.  Taxation  to 
pay  city  bonds  cannot  be  enjoined 
unless  the  city  can  make  defense 
to  the  bonds:  Wilkinson  v.  Peru, 
61  Ind.  1.  The  holding  of  an  elec- 
tion to  vote  upon  a  tax  which,  it 
is  claimed,  will  be  illegal  if  laid, 
will  not  be  enjoined:  Roudanez  v. 
New  Orleans,  29  La.  An.  271. 

2  See  Mandeville  v.  Riggs,  2 
Pet.  482;  Dodge  v.  Woolsey,  18 
How.  331;  Douglass  v.  Placerville, 
18  Cal.  643;  Bradford  v.  San  Fran- 
cisco, 112  Cal.  537;  NewvLondon 
v.  Brainard,  22  Conn.  552;  Web- 
ster v.  Harwinton,  32  Conn.  131; 
Terrett  v.  Sharon,  34  Conn.  105; 
Colton  v.  Hanchett,  13  111.  615; 
Drake  v.  Phillips,  40  111.  388;  La- 
fayette v.  Cox,  5  Ind.  38;  Oliver 
v.  Keightley,  24  Ind.  514;  McMil- 
lan v.  "Lee  County,  3  Iowa  311; 
Rice  v.  Smith,  9  Iowa  570;  Grant 
v.  Davenport,  36  Iowa  396;  Flem- 
ing v.  Mershon,  36  Iowa  413;  Rey- 
nolds v.  Waterville,  92  Me.  292; 
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The  holding  of  an  election  to  vote  upon  a  tax  which,  it  is 
claimed,  will  be  illegal  if  laid,  will  not  be  enjoined.1  And  in 
the  absence  of  remedies  at  law  chancery  will ,  inquire  into  the 
validity  of  an  election  previously  held,  in  so  .far  as  the  au- 
thority to  levy  and  collect  a  land  tax  is  derived  therefrom.2 
But  whether  a  tax  for  a  purpose  embraced  in  a  municipal 
charter  is  necessary,  the  courts  will  not  determine.8  Nor  will 
the  action  of  the  proper  authorities  be  restrained  on  the 
ground  that  they  are  voting  more  than  is  necessary  for  the 
purpose,4  or  on  an  allegation  that -there  is  an  intent  to  appro- 
priate some  part  of  the  sum  voted  to  a  purpose  not  authorized 
bylaw:8  or  because  complainant  is  injured  by  unreasonable 


Baltimore  v.  Gill,  31  Md.  375; 
Curtenius  v.  Hoyt,  37  Mich.  583; 
Dodge  v.  Van  Buren  Circuit  Judge, 
118  Mich.  189;  Hodgman  v.  Chi- 
cago, etc.  R.  Co.,  20  Minu.  48; 
Sumner  v.  St.  Paul,  23  Minn.  408; 
Hooper  v.  Ely,  46  Mo.  505 ;  Steines 
v.  Franklin  County,  48  Mo.  167 
Tukey  v.  Omaha,  54  Neb.  370 
Barr  v.  Deniston,  19  N.  H.  170 
Merrill  v.  Plainfield,  45  N.  H.  126 
Gifford  v.  New  Jersey  R.  Co.,  10 
N.  J.  Bq.  171;  Counterman  v.  Dub- 
lin, 38  Ohio  St.  515;  Sharpless  v. 
Philadelphia,  21  Pa.  St.  147;  Page 
v.  Allen,  58Pa.  St.  338;  Stevens  v. 
Rutland,  etc.  R.  Co.,  29  Vt.  545; 
Wade  v.  Richmond,  18  Grat.  583; 
Kyes  v.  St.  Croix  County,  108  Wis. 
136.  See,  also,  Gray  v.  Chapin,  2 
Sim.  &  Stu.  267;  Bromley  v. 
Smith,  1  Sim.  8.  For  a  statutory 
remedy  now  given  to  taxpayers  in 
New  York,  see  Ayers  v.  Lawrence, 
59  N.  Y.  192. 

iRoudanez  v.  New  Orleans,  29 
La.  An.  211. 

2  Pickett  v.  Russell  (Fla.),  28 
South.  Rep.  764. 

s  Hawkins  v.  Jonesboro,  63  Ga. 
527. 

*  Wharton  v.  School  Directors, 
42  Pa.  St.  358.  Where  the  levy  of 
a  tax  for  school  purposes  is  prop- 


erly made,  and  is  within  the  stat- 
utory limit,  collection  cannot  be 
enjoined  on  the  ground  that  the 
levy  is  unnecessarily  large,  or  that 
the  directors  proposed  to  divert 
part  of  the  money  to  another  pur- 
pose: Lawrence  v.  Trainer,  136 
111.  474.  A  village  which  has 
charter  power  to  obtain  a  supply 
of  water  will  not  be  enjoined  from 
levying  a  tax  to  increase  its  pres- 
ent supply,  alleged  to  be  ample. 
The  extent  of  the  use  of  such 
power,  if  exercised  in  good  faith, 
rests  in  the  discretion  of  the  vot- 
ers, and  the  question  of  expediency 
is  for  the  municipality,  and  not 
for  the  courts:  Lucia  v.  Montpel- 
ier,  60  Vt.  534. 

BBardrick  v.  Dillon,  7  Okl.  535; 
Truesdell's  Appeal,  58  Pa.  St.  148. 
The  principle  was  involved  in  Mor- 
gan v.  Graham,  1  Woods  124,  in 
which  it  was  attempted  to  restrain 
state  officers  from  issuing  bonds 
under  what  was  alleged  to  be  an 
unconstitutional  law.  It  was  held 
in  Armstrong  v.  Taylor  County 
Court,  41  W.  Va.  602,  that  an  order 
laying  a  county  levy  will  not  be 
enjoined  merely  because  some  of 
the  allowances  included  therein 
were  illegal. 


1438 


EEMEDIES   FOE   WRONGFUL   ACTION.  [OH.  XXIV. 


delay  in  doing  the  work  for  which  the  tax .  is  laid.1  Nor  can 
the  making  of  an  assessment  be  enjoined,  the  act  being  ju- 
dicial,2 nor  the  selection  of  a  particular  business  for  taxation, 
the  act  being  legislative.3  But  the  execution  of  a  contract  for 
a  public  improvement,  which  contract  is  illegal  because  it 
stipulates  that  the  contractor  shall  employ  none  but  union 
labor,  may  be  enjoined  at  the  instance  of  a  taxpayer.4 

It  has  been  held  that  an  injunction  which  restrains  the  ex- 
tension and  collection  of  a  tax  because  of  a  want  of  power  in 
a  town  meeting  to  levy  it,  enjoins  the  levy  and  collection,  and 
the  right  to  use  the  taxes  collected.5  And  where  suit  was 
brought  to  enjoin  the  collection  of  a  school  tax  in  favor  of 
which  the  taxpayers  had  voted,  the  court  said  it  would  not 
consider  the  number  of  persons  in  favor  of  or  opposed  to  the 
tax  at  the  time  the  suit  was  commenced,  nor  how  much  the 
district  would  gain  or  lose  if  the  tax  were  enjoined.6 

Where  a  bill  is  filed  to  restrain  the  collection  of  a  tax,  or  to 
have  a  tax  declared  void,  the  municipality  concerned  should 
be  joined  as  a  defendant. A 


i  Whiting  v.  Boston,  106  Mass. 
89. 

2  Western  R.  Co.  v.  Nolan,  48 
N.  Y.  513. 

s  Ex  parte  Schmidt,  2  Tex.  App. 
196. 

*  Adams  v.  Brenan,  177  111.  194. 
The  jurisdictional  amount  in 
chancery  being  $100,  a  taxpayer 
cannot  have  a  city  enjoined  from- 
letting  a  paving  contract,  where 
his  tax  for  the  improvement  is 
only  forty  cents:  Detroit  v. 
Wayne  Circuit  Judges  (Mich.),  87 
N.  W.  Rep.  376. 

b  Drummer  v.  Cox,  165  111.  648. 

e  Vaughn  v.  School  Dist.,  27  Or. 
57. 

i  See  Pickett  v.  Russell  (Pla.), 
28  South.  Rep.  764;  Heinroth  v. 
Kochersperger,  173  111.  205;  Knopf 
v.  Chicago  Real  Estate  Board,  173 
111.  196;  Knopf  v.  First  Nat.  Bank, 
173  111.  331;  Hays  v.  Hill,  17  Kan. 
360;  Voss  v.  School  Dist.,  18  Kan. 


467;  Atchison,  etc.  R.  Co.  v.  Wil- 
helm,  33  Kan.  206;  Gaither  v. 
Green,  40  La.  An.  362;  Adams  v. 
Auditor-General,  43  Mich.  453.  In 
Kansas  the  board  of  county  com- 
missioners is  a  necessary  party 
to  a  suit  to  enjoin  the  collection 
of  taxes  due  the  county,  or  to  the 
political  subdivisions  of  which  it 
is  the  legal  representative  in  mat- 
ters of  tax  collection:  Shearer  v. 
Murphy  (Kan.),  66  Pac.  Rep.  240. 
It  was  held  in  Davis  v.  Lake  Shore 
&  M.  S.  JR.  Co.,  114  Ind.  364,  that 
an  action  to  enjoin  the  sale  of 
property  under  a  void  assessment 
for  the  repair  of  a  public  ditch  is 
properly  brought  against  the 
county  treasurer,  without  making 
the  county  a  party  defendant.  In 
Cohn  v.  Parcels,  72  Cal.  367,  it  was 
held  that  where  assessments  for 
the  expense  of  a  street  widening 
go  to  a  special  fund,  and  where  the 
city,  under  its  charter,  is  not  li- 
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Proceedings  to  restrain  municipal  action  of  any  description 
ought  to  be  prompt,  as  confusion  in  public  action  is  likely  to  be 
caused  by  it.  It  has  been  held  in  Massachusetts  that  persons 
taxed  for  school  purposes,  when  the  district  has  been  illegally 
constituted,  may  unite  in  a  bill  to  restrain  the  collection  of  the 
tax,  notwithstanding  a  delay  of  thirteen  months  since  the  ille- 
gal action  to  establish  the  district,  and  notwithstanding  in  the 
meantime  a  tax  has  been  levied  and  collected,  and  other  im- 
portant action  has  been  had  by  the  district.1  In  Michigan,  after 
several  years  had  elapsed,  the  court  refused  to  permit  the  reg- 
ularity of  the  organization  to  be  attacked  in  equity,  and  the 
cases  referred  to  in  the  opinion  tend  strongly  in  the  direction 
of  holding  that,  on  grounds  of  public  policy,  it  should  not  be 
suffered,  even  after  a  short  delay,  if  the  district,  in  the  mean 
time,  had  become  peaceably  organized,  and  was  in  the  exercise 
of  authority  as  such.2 

What  is  above,  said  regarding  unlawful  municipal  action  in 
certain  cases  will  apply  in  all  others  in  which  individual  citi- 
zens are  wronged.  A  taxpayer  may  therefore  file  a  bill  to  re- 
strain tax  proceedings  against  himself  where  he  has  been  un- 
lawfully set  off  from  one  municipality  into  another.3 

able    in    damages    for   land    con-  Mich.  463;  Fractional  School  Dist. 

demned,  the  city  is  not  a  neces-  v.  Joint  Board,  27  Mich.  3.  And  see 

sary  party  to  a  suit  to  restrain  a  further  on  the  same  subject,  Cal- 

tax-collector  from  enforcing  an  as-  kins  v.  Spraker,  26  111.  App.  159; 

sessment.    It  was  decided  in  Pool.  Glover  v.  Terre  Haute,   129  Ind. 

v.   Evans,    57    S.   C.    78,   that  the  593;  Atchison,  etc.  R.  Co.  v.  Wil- 

state  is  not  a  necessary  party  to  son,   33  Kan.   223;    Lake  Charles 

an  action  by  one  whose  land  has  v.   Police  Jury,   50   La.   An.   346; 

been  sold  to  it  for  non-payment  Dees  v.  Lake  Charles,  50  La.  An. 

of  taxes,  to  vacate  a  subsequent  356;  South  Platte  Land  Co.  v.  Buf- 

deed  thereof  obtained  by  defend-  falo  County,  15  Neb.  605;  McClay 

ant  from  the  state  by  fraud.  v.  Lincoln,  32  Neb.  412;  Lancaster 

i  Holmes  v.  Baker,  16  Gray  259.  County  v.  Rush,  35  Neb.  120;  Sage 

The  opinion  barely  refers  to  the  '  v.  Plattsmouth,  48  Neb.  558;  Bren- 

delay,  saying  that  "The  plaintiffs  nan   v.   Bradshaw,    53   Tex.    330; 

have  been  guilty  of  ho  delay  or  Graham  v.  Greenville,  67  Tex.  63; 

negligence  which  should   deprive  Lum  v.  Bowie    (Tex.),  18  S.  W. 

them  of  a  remedy  by  injunction  Rep.  142;  Troutman  V.  McClesky, 

against  the  future  illegal  proceed-  7  Tex.  Civ.  App.  561;  Frace  v.  Ta- 

ings  of  the  defendant."  coma,  12  Wash.  605. 

2  Stuart  v.  Kalamazoo,  30  Mich.         3  Simpkins   v.   Ward,    45   Mich. 

69,  citing  People  v.  Maynard,  15  559.      See    School    Directors    v. 
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Irregular  taxation.  A  tax  will  not  be  restrained  on  the 
ground  merely  that  it  is  irregular  or  erroneous.  Errors  in  the; 
assessment  do  not  render  the  tax  void,  nor  are  they  necessarily 
injurious.  As  a  rule,  therefore,  they  do  not  constitute  any  rea- 
son whatever  against  the  taxes  being  enforced.  Moreover, 
the  law  has  provided  remedies  for  all  such  mere  irregularities 
and  errors  as  do  not  go  to  the  foundation  of  the  tax,  and  par- 
ties complaining  must  be  confined  to  these.1    The  cases  cited 


School  Directors,  135  111.  464; 
Peru  v.  Bearss,  55  Ind.  576;  Wind- 
man  v.  Vincennes,  58  Ind.  480.  In- 
junction is  the  landowner's  proper 
remedy  against  the  collection  by 
a  school  district  of  a  tax  on  land 
which  it '  had  no  jurisdiction  to 
tax:  Arthur  v.  School  District, 
164  Pa.  St.  410.  Where  a  town 
cut  off  from  another  is  by  statute 
made  absolutely  liable  for  its  pro- 
portion of  the  indebtedness  of  the 
latter,  and  afterwards  by  a 
proper  vote  of  the  new  town  the 
amount  to  be  paid  to  the  old  is  def- 
initely settled;  the  court  will  re- 
fuse to  enjoin,  at  the  instance  of 
a  taxpayer  in  the  new  town,  the 
collection  of  a  tax  levied  for  the 
purpose  of  paying  such  amount, 
there  being  no  showing  that  the 
amount  assessed  against  him  is  in- 
equitable, though  the  tax  may  be 
void  at  law  for  want  of  a  vote  to 
levy  it:  Hixon  v.  Oneida  County, 
82  Wis.  515. 

i  Wagoner  v.  Lewis,  37  Ohio  St. 
571.  It  is  not  enough  that  a  tax 
is  irregular  and  void;  it  must  also 
appear  that  it  is  inequitable: 
Hixon  v.  Oneida  County,  82  Wis. 
515;  Hayes  v.  Douglas  County, 
92  Wis.  429;  Chicago  &  N.  W.  R. 
Co.  v.  Forest  County,  95  Wis.  80. 
To  justify  enjoining  an  illegal  tax 
the  illegality  must  go  to  the  very 
root  and  substance  of  the  tax,  as 
would   a   failure   to   observe  the 


equality  provision  of  the  consti- 
tution: London  v.  Wilmington, 
78  N.  C.  109.  See  Delphi  v. 
'Bowen,  61'  Ind.  29;  Brandirff  v. 
Harrison  County,  50  Iowa  154.  If 
proceedings  for  the  construction 
of  a  public  ditch  are  absolutely 
void,  a  suit  to  enjoin  the  collection 
of  an  assessment  for  constructing 
it  will  lie,  but  if  not  void  plaintiff 
cannot  prevail,  no  matter  how  er- 
roneous or  '  irregular  the  pro- 
ceedings were.  In  such  a  suit  the 
owner  cannot  have  an  assessment 
of  benefits  reviewed:  Studabaker 
v.  Studabaker,  152  Ind.  89.  Where 
plaintiff  was  taxed  for  part  of  his 
personalty,  which  was  also  regu- 
larly assessed  elsewhere,  this  was 
held  to  be  merely  a  case  of  ir- 
regular assessment,  and  the  rem- 
edy was  before  the  board  of  equal: 
ization:  Harris  v.  Fremont 
County,  63  Iowa  639.  If  suit  is 
brought  for  a  tax,  defense  must 
be  made  to  it  there,  and  equity 
will  not  take  cognizance  of  subse- 
quent complaints:  Utah,  etc.  R. 
Co.  v.  Crawford,  1  Idaho  (N.  S.) 
770.  If  an  inferior  tribunal  de- 
cides that  it  has  jurisdiction  of 
proceedings  ending  in  a  tax  levy, 
objections  to  the  ruling  cannot  be 
taken  for  the  first  time  in  pro- 
ceedings to  enjoin  the  tax:  Rey- 
nolds v.  Faris,  80  Ind.  14.  And 
see  ante,  p.  1412. 
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in  the  margin  will  show  the  application  of  this  rule  in  a  great 
variety  of  cases.1  "  The  power  of  the  chancellor  to  restrain 
the  collection  of  revenue  is  one  that  should  never  be  exercised 
but  in  cases  where  the  tax  is  levied  on  property  exempt  from 


i  Dows  v.  Chicago,  11  Wall.  108; 
Strenna  v.  Montgomery  City  Coun- 
cil, 86  Ala.  340;  Western  Banking 
Co.  v.  Murray  (Ariz.),  56  Pac. 
Rep.  728;  Merrill  v.  Gorham,  6 
Cal.  41;  Dodd  v.  Hartford,  25 
Conn.  232;  Frost  v.  Flick,  1  Dak. 
131;  Ottawa  v.  Walker,  21  111.  605; 
Chicago,  etc.  R.  Co.  v.  Frary,  22 
111.  34;  Metz  v.  Anderson,  23  111. 
410;  Purrington  v.  People,  7iS  111. 
11;  Rossiter  v.  Lake  Forest,  151 
111.  489;  Craft  v.  Kochersperger, 
173  111.  617;  Jones  v.  Summer,  27 
Ind.  510;  Center,  etc.  Co.  v.  Biack, 
32  Ind.  468;  Brown  v.  Herron,  59 
Ind.  61;  Aurora  v.  Lamar,  59  Ind. 
400;  Stilz  v.  Indianapolis,  81  Ind. 
582;  Worley  v.  Harris,  82  Ind.  493; 
Cauldwell  v.  Curry,  93  Ind.  363; 
Reynolds  v.  Bowen,  138  Ind.  434; 
Bowen  v.  Hester,  143  Ind..  511; 
Schrack  v.  Covault,  144  Ind.  260; 
Hunter  Stone  Co.  v.  Woodard,  152 
Ind.  474;  Layman  v.  Hughes,  152 
Ind.  484;  Miller  v.  Vollmer,  153 
Ind.  26;  Crowder  v.  Riggs,  153  Ind. 
158;  Cleveland,  C,  C.  &  St.  L.  R. 
Co.  v.  Waynetown,  153  Ind.  550; 
Sarber  v.  Rankin,  154  Ind.  236; 
Marklot  v.  Davenport,  17  Iowa 
379;  West  v.  Whitaker,  37  Iowa 
598;  Iowa,  etc.  Land  Co.  v.  Sac 
County,  39  Iowa  124;  Iowa,  etc. 
Land  Co.  v.  Carroll  County,  39 
Iowa  151;  Litchfield  v.  Hamilton 
County,  40  Iowa  66;  Patterson  v. 
Baumer,  43  Iowa  477;  Kansas  Pac. 
R.  Co.  v.  Russel,  8  Kan.  558;  Smith 
v.  Leavenworth,  9  Kan.  296;  Law- 
rence v.  Killam,  11  Kan.  499;  Chal- 
lis  v.  Atchison  County,  15  Kan.  49; 
Stebbins  v.  Challis,  15  Kan.  55; 
Kansas  Mut.  L.  Assoc,  v.  Hill,  51 
91 


Kan.  636;  Dutton  v.  Citizens'  Nat. 
Bank,  53  Kan.  462;  Chicago,  B. 
&  Q.  R.  Co.  v.  Norton  County 
Clerk,  55  Kan.  386;  O'Neal  v.  Vir- 
ginia, etc.  Co.,  18  Md.  l;v  Albany, 
etc.  Mining  Co.  v.  Auditor-Gen- 
eral, 37  Mich.  391;  Sinclair  v. 
Learned,  57  Mich.  335;  Duffy  v. 
Saginaw,  106  Mich.  335;  Nelson  v. 
Campbell,  106  Mich.  659;  Tuller  v. 
Detroit,  126  Mich.  605;  St.  Louis 
&  S.  F.  R.  Co.  v.  Gracy,  126  Mo. 
472;  State  v.  Fullerton,  143  Mo. 
•682;  Dickhaus  v.  Alderheide,  22 
Mo.  App.  76;  Deloughrey  v.  Hinds, 
23  Mo.  260;  Dundy  v.  Richardson 
County,  8  Neb.  508;  Redick  v. 
Omaha,  35  Neb.  125;  Spargur  v. 
Romine,  38  Neb.  736;  Bellevue 
Imp.  Co.  v.  Bellevue,  39  Neb.  876; 
Rothwell  v.  Knox  County  (Neb.), 
86  N  W.  Rep.  903;  Perley  y.  Doll- 
off,  60  N.  H.  504;  Brooklyn  v. 
Messerole,  26  Wend.  132;  Denise 
v.  Fairport,  11  Misc.  Rep.  199,  32 
N.  Y.  Supp.  97;  Wilson  v.  Auburn, 
27  Neb.  435;  Covington  v.  Rock- 
ingham, 93  N.  C.  134;  McDonald 
v.  Teague,  119  N.  C.  604;  Farring- 
ton  v.  New  England  Inv.  Co.,  1 
N.  D.  102;  Commissioners  v. 
Krauss,  53  Ohio  St.  £28 ;  Sweet  v. 
Boyd,  6  Okl.  699;  Boyd  v.  Wig- 
gins, 7  Okl.  85;  Portland  Hiber- 
nian Ben,  Soc.  v.  Kelly,  28  Or. 
173;  Hughes  v.  Kline,  30  Pa.  St. 
227;  Clinton,  etc.  Appeal,  56  Pa. 
St.  315;  Greene  v.  Mumford,  5  R. 
I.  472;  State  v.  Bremond,  38  Tex. 
116;  Harrison  v.  Vines,  46  Tex.  15; 
Mills  v.  Gleason,  11  Wis.  470;  Mills 
v.  Johnson,  17  Wis.  598;  Kaehler 
v.  Dobberpuhl,  56  Wis.  480;  Hixon 
v.   Oneida  County,   82  Wis.   515; 
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taxation,  where  it  is  doubly  taxed,  where  it  is  levied  without 
any  warrant  of  law  by  persons  having  no  power  to  make  the 
levy,  or  where  a  clear  case  of  fraud  in  making  the  valuation 
of  the  property  is  shown.  But  in  the  latter  case  the  proof 
must  be  clear  and  irresistible,  and  the  injury  likely  to  be  pro- 
duced considerable."1  Even  where  the  error  is  one  which 
might  be  damaging,  like  the  failure  of  a  review  board  to  meet, 


Wells  v.  Western  Paving,  etc.  Co.,% 
96  Wis.  116;  Gleason  v.  Waukesha 
County,  103  Wis.  225.  That  an  as- 
sessment is  technically  in  the 
■wrong  name  does  not  justify  the 
equitable  relief  by  injunction:  New 
Orleans  v.  Stempel,  175  U.  S.  309. 
See  Portland  Hibernian  Ben.  Soc. 
v.  Kelly,  28  Or.  173.  If  a  tax-deed 
is  given  on  a  judicial  sale  it  will 
not  be  enjoined  for  errors,  before 
judgment:  Moore  v.  Wayman,  107 
111.  192.  While  the  assessment 
record  should  show  the  increased 
valuation  of  the  different  kinds  of 
property  as  made  by  the  board  of 
review,  and  not  merely  the  in- 
creased valuation  of  one-fifth  of 
the  total,  yet  the  omission  of  such 
showing  is  not  ground  for  enjoin- 
ing the  collection  of  the  tax: 
American  Express  Co.  v.  Ray- 
mond, 189  111.  232.  The  objection 
that  proceedings  of  the  board  of  re- 
view were  irregular  in  not  taking 
sworn  testimony,  and  in  using  in- 
formation as  to  complainant's 
commercial  rating,  were  held  no 
ground  for  enjoining  the  collec- 
tion of  the  tax :  Pratt  v.  Raymond, 
188  111.  469.  Whether  the  yeas 
and  nays  were  taken  on  the  pas- 
sage of  an  ordinance  ordering  the 
improvement  of  a  street,  or 
whether  the  description  of  the 
property  assessed  is  correct,  can- 
not be  considered  in  a  suit  for  in- 
junction: Balfe  v.  Lammers,  109 
Ind.  347.  Where  it  does  not  ap- 
pear  that    persons    whose   lands 


were  assessed  were  not  given  no- 
tice in  time  to  appeal  they  cannot 
maintain  an  injunction  on  the 
ground  of  irregularities:  Trimble 
v.  McGee,  112  Ind.  307;  Wisman  v. 
McGee',  112  Ind.  600.  An  irregular- 
ity in  an  assessment  for  a  ditch 
is  not  available  to  restrain  an  as- 
sessment for  repairing  it:  Davis 
v.  Lake  Shore  &  M.  S.  R.  Co.,  114 
Ind.  364.  Nor  will  such  an  assess- 
ment be  enjoined  on  the  ground 
that  the  work  on  the  ditch  was 
not  completed  agreeably  to  the 
plans  and  specifications:  Studa- 
baker  v.  Studabaker,  152  Ind.  89. 
After  a  school-house  has  been 
erected  and  a  tax  voted  to  pay  for 
the  same,  a  taxpayer  cannot  have 
the '  tax  enjoined  on  the  ground 
of  preliminaries  to  the  building 
contract:  Casey  v.  School  Dist.,  64 
Iowa  659.  Where  separate  lots 
belonging  to  the  same  owner  have  > 
been  assessed  in  gross,  a  sale  of 
them  for  the  taxes  will  not  be  en- 
joined in  equity:  Deloughrey  v. 
Hinds,  23  Mont.  260;  Cobban  v. 
Hinds,  23  Mont.  338.  A  tax  will  not 
be  restrained  in  equity  on  the 
ground  that  the  resolution  of  a 
town  for  raising  it  failed  to  desig- 
nate the  particular  purpose  for 
which  it  was  raised:  Chicago  & 
N.  W.  R.  Co.  v.  Forest  County,  95 
Wis.  80. 

i  Union  Trust  Co.  v.  Weber,  96 
111.  346.  See  Lemont  v.  Singer, 
etc.  Co.,  98  111.  94. 
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the  tax  will  not  be  enjoined  without  some  showing  that  injury 
resulted.1  Nor  even  then  except  to  the  extent  of  the  injury.8 
It  is  not,  however,  a  mere  irregularity  when  one  is  denied 
his  legal  right  to  work  out  a  road  tax,  and  the  amount  is  de- 
manded in  money;3  nor  when  a  tax  once  paid  is  demanded  a 


i  Mercantile  Nat.  Bank  v.  Hub- 
bard, 98  Fed.  Rep.  465;  Savings 
&  L.  Soc.  v.  Ordway,  38  Cal.  679; 
'  Frost  v.  Flick,  1  Dak.  131;  Fores- 
man  v.  Chase,  68  Ind.  500;  Car- 
roll County  t.  Graham,  98  Ind. 
279;  Miller  v.  Vollsner,  153  Ind. 
26;  Crowder  v.  Riggs,  153  Ind. 
158;  Sioux,  etc.  R.  Co.  v.  Osceola 
County,  45  Iowa  168;  Wilson  v. 
Cass  County,  69  Iowa  147;  Ryan 
v.  Leavenworth  County,  30  Kan. 
185;  Anderson  v.  Mayfield,  93  Ky. 
230;  Chawk  v.  Beville  (Ky.),  56 
S.  W.  Rep.  414;  Albany,  etc.  Min- 
ing Co.  v.  Auditor-General,  37 
Mich.  391;  Burt  v.  Auditor-Gen- 
eral, 39  Mich.  126;  Casey  v. 
Wright,  14  Mont.  .315;  Dundy  v. 
Richardson  County,  8  Neb.  508; 
South  Platte  Land  Co.  v.  Crete, 
11  Neb.  344;  Burlington,  etc.  R. 
Co.  v.  Cass  County,  16  Neb.  136; 
Mclntyre  v.  White  Creek,  46  Wis. 
20.  Equity  will  not  relieve  on  the 
ground  of  a  very  slight  excess  in 
the  levy:  Smith  v.  Leavenworth, 
9  Kan.  296.  Where  a  city  lot  as- 
sessed only  $2.50  for  a  street  im- 
provement is  sold  for  non-pay- 
ment, and  where  the  owner  can 
redeem  by  paying  $3.90,  the 
maxim  de  minimis  applies,  and 
equity  will  not  restrain  the  exe- 
cution of  a  deed  pursuant  to  such 
sale,  if  invalid:  Mietzsch  v.  Berk- 
bout  (Cal.),  35  Pac.  Rep.  321. 
That  the  board  of  review,  without 
sufficient  evidence,  made  a  tri- 
fling increase  in  the  valuation  of 
certain  lands  for  purposes  of  taxa- 
tion, is  not  ground  for  enjoining 
the  collection  of  the  taxes,  but  the 


taxpayer  will  be  left  to  his  legal 
remedy:  Hixon  v.  Oneida  County, 
82  Wis.  515.  If  a  board  of  re- 
view which  has  power  to  increase 
an  assessment  on  notice  does  so 
without  notice,  the  tax  will  not 
be  enjoined  without  proof  of  sub- 
stantial injustice:  Mclntyre  V. 
White  Creek,  43  Wis.  620.  The 
mere  failure  to  verify  an  assess- 
ment does  not  establish  the  fact 
of  inequality  or  injustice.  To  war- 
rant an  injunction  injustice  should 
appear,  and  the  party  should  offer 
to  pay  what  is  right:  Fifield  v. 
Marinette  County,  62  Wis.  532, 
criticising  Marsh  v.  Supervisors, 
42  Wis.  517.  It  was  held  in  Belle- 
vue  Imp.  Co.  v.  Bellevue,  39  Neb. 
876,  following  South  Platte  Land 
Co.  v.  Crete,  11  Neb.  344,  and 
Wood  v.  Helmer,  10  Neb.  65,  that 
the  collection  of  taxes  would  not 
be  enjoined  because  the  assess- 
ment was  not  based  on  the  asses- 
sor's judgment,  or  because  he  did 
not  make  oath  to  the  assessment 
roll. 

2  London  v.  Wilmington,  78  N. 
C.  109;  Huck  v.  Railroad  Co.,  86 
111.  352;  Ricketts  v.  Spraker,  77 
Ind.  371.  See  Tampa  v.  Mugge,  40 
Fla.  326;  Shepardson  v.  Gillett, 
133  Ind.  125;  Pillsbury  v.  Auditor- 
General,  26  Mich.  245;  Petition  of 
Hughes,  93  N.  Y.  512. 

s  Chicago  &  N.  W.  R.  Co.  v. 
People,  171  111.  525;  Sioux,  etc.  R. 
Co.  v.  Osceola  County,  45  Iowa 
168;  Miller  v.  Gorman;  38  Pa.  St. 
309;  Biss  v.„New  Haven,  42  Wis. 
605. 
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second  time; 1  nor  when  property  is  unlawfully  exempted  from 
taxation,  thereby  increasing  the  burden  upon  complainant;2 
nor  when  property,  which  is  exempt  from  taxation  by  law,  is 
assessed ; 3  nor  when  one's  assessment  has  been  increased  with- 
out giving  him  the  notice  to  which  by  law  he  is  entitled.4  In 
all  these  cases  the  party  taxed  is  denied  a  substantial  right,  or 
his  tax  is  unlawfully*  increased  beyond,  his  due  proportion,  and 
his  right  to  an  adequate  remedy  is  unquestionable.  If,  how- 
ever, the  tax  is  a  personal  ta'x  only,  it  will  appear  from  the 
references  to  decisions  which  have  already  been  made,  that  in 
a  majority  of  the  states  the  remedy  by  injunction  would  not 
be  given,  and  the  party  would  be  turned  over  to  his  suit  at 
law.5  That  irregularities  are  feared  is  no  ground  fpr  injunc- 
tion.6   And  irregularities  will  not  be  presumed.7 


i  Commonwealth  v.  Colley  Su- 
pervisors, 29  Pa.  St.  121.  To  en- 
title one  to  relief  from  double  tax- 
ation, it  must  appear  that  he  has 
paid  once:  Savings  &  L.  Soc.  v. 
Austin,  46  Cal.  415.  So,  one  who 
has  not  paid  either  a  municipal 
assessment  or  the  subsequent  re- 
assessment will  not  be  heard  to 
deny  the  validity  of  the  re-assess- 
ment on  the  ground  that  the  orig- 
inal assessment  was  valid:  Port 
Angeles  v.  Lauridsen  (Wash.),  66 
Pac.  Rep.  403. 

2  Illinois  Central  R.  Co.  v.  Mc- 
Lean County,  17  111.  291;  Mott  v. 
Pennsylvania  R.  Co.,  30  Pa.  St.  9. 
See  what  is  said  on  this  subject, 
ante,  chapter  VI. 

s  Norris,  etc.  Co.  v.  Jersey  City, 
1  Beas.  Ch.  227;  Jones  v.  Davis, 
35  Ohio  St.  474.  Equity  will  not 
enjoin  the  collection  of  a  tax  on 
personal  property  that  has  been 
converted  into  non-taxable  to 
avoid  taxation:  Crowder  v.  Riggs, 
153  Ind.  158.  A  petition  to  en- 
join the  levy  of  taxes  on  property 
which  is  only  in  part  exempt 
from  taxation  must  show  to  what 


extent  the  property  is  exempt: 
Louisville  v.  Louisville  Board  of 
Trade,  90  Ky.  409. 

*  Cleghorn  v.  Postlewaite,  43  111. 
428;  Darling  v.  Gunn,  50  111.  424; 
Glassford  v.  Dorsey,  2  111.  App. 
521;  Alabama  &  V.  R.  Co.  v. 
Brennan,  69  Miss.  103.  If  the  in- 
crease is.  by  unauthorized  persons 
the  tax'  as  to  the  excess  will  be 
restrained:  Coolbaugh  v.  Huck,  86 
111.  600. 

o  See  ante,  p.  1415.  ■ 

6  Louisville,  etc.  R.  Co.  v.  Bate, 
22  Fed.  Rep.  480.  The  fact  that 
the  notice  under  which  a  tax-sale 
was  threatened  was  published  only 
three  weeks  was  held  not  to  au- 
thorize enjoining  the  collection 
of  the  tax:  Cobban  v.  Hinds,  23 
Mont.  338.  If  a  city  has  author- 
ity to  enjoin  from  continuing  his 
business  one  who  fails  to  pay  his 
license  tax,  such  person  cannot 
enjoin  the  city  from  collecting  the 
tax :  New  Orleans  v.  Becker,  31  La. 
An.  644;  Goldsmith  v.  New  Or- 
leans, 31  La.  An.  646. 

7  Moore  v.  Albany,  98  N.  Y.  396. 
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Mooessive  assessments.  "While  an  excessive  levy  may  be  en- 
joined,1 yet  for  excessive  assessments  where  fraud  is  not 
charged  there  can,  generally  speaking,  be  no  relief  in  equity. 
The  remedy  must  be  such  as  the  statute  has  given.2    But  an 


i  See  Binkert  v.  Jansen,  94  111. 
283;  Miles  v.  Ray,  100  Ind.  166; 
Burlington,  etc.  R.  Co.  v.  Saun- 
ders County,  16  Neb.  123;  St.  Clair 
School  Board's  Appeal,  74  Pa.  St. 
252.  But  a  tax  for  a  proper  pur- 
pose in  excess  of  the  legal  limit 
should  be  upheld  as  far  as  legal: 
Whitney  Nat.  Bank  v.  Parker,  41 
Fed.  Rep.  402;  McPherson  v.  Fos- 
ter, 43  Iowa  48.  And  where  a 
levy  is  made  in  excess  of  the  legal 
limit  injunction  will  lie  against 
the  part  only  which  is  illegal: 
Lewis  v.  Bogue  Chitto,  76  Miss. 
356.  Levy  of  an  assessment  for  a 
special  improvement  in  excess  of 
the  legal  limit,  collection  of  excess 
enjoined:  Cincinnati  v.  James,  55 
Ohio  St.  180;  Birdseye  v.  Clyde, 
61  Ohio  St.  27.  See  Wells  v.  West- 
ern Paving,  etc.  Co.,  96  Wis.  116. 
As  to  the  proof  necessary  to  make 
out  an  excessive  school  tax,  see 
Gage  v.  Bailey,  102  111.  11. 

2  Hazard  v.  O'Bannon,  38  Fed. 
Rep.  220;  Washington  Market  Co. 
v.  District  of  Columbia,  4  Mackey 
416;  New  York  &  C.  G.  etc.  Ex- 
change v.  Gleason,  121  111.  502; 
People  v.  Ashley  Lots,  122  111.  279; 
La  Salle  &  P.  H.  &  D.  R.  Co.  v. 
Donoghue,  127  111.  27;  Kinley 
Manuf.  Co.  v.  Kochersperger,  174 
111.  379;  New  Haven  Clock  Co.  v. 
Kochersperger,  175  111.  383;  Coxe 
Bros.  &  Co.  v.  Salomon,  188  111. 
571;  Bloomingtpn  v.  Blodgett,  24 
111.  App.  650;  Small  v.  Lawrence- 
burgh,  128  Ind.  231;  Royer  Wheel 
Co.  v.  Taylor  County  (Ky.),  47  S. 
W.  Rep.  876;  Noxubee  County  v. 
Ames  (Miss.),  3  South.  Rep.  37; 
Albuquerque  Nat.  Bank  v.  Perea 


(N.  M.),  25  Pac.  Rep.  776;  Dela- 
ware &  H.  Canal  Co.  v.  Atkins, 
121  N.  Y.  246;  Kimber  v.  Schuyl- 
kill County,  20  Pa.  St.  366;  Hughes 
v.  Kline,  30  Pa.  St.-227;  Everitt's 
Appeal,  71  Pa.  St.  216;  Hutchin- 
son v.  Pittsburgh,  72  Pa.  St.  320. 
Excessive  assessments  should  be 
corrected  by  thev  course  provided 
by  law  for  such  correction,  or, 
where  overvaluation  has  arisen 
from  the  adoption  of  a  rule  of  ap- 
praisement which  conflicts  with  a 
constitutional  or  statutory  pro- 
vision, by  resorting  to  equity  to 
enjoin  the  collection  of  the  ex- 
cess upon  payment  or  tender  of 
the  amount  due  upon  a  just  valu- 
ation: Stanley  y.  Albany  Super- 
visors, 121.  U.  S.  535.  In  a  suit 
to  restrain  collection  an  assess- 
ment cannot  be  attacked  as  in  ex- 
cess of  proportionate  benefits, 
where  there  was  no  claim  that 
any  land  benefited  was  not  as- 
sessed, or  that  there  was  any  fraud 
in  making  the  assessment:  Hof- 
feld  v.  Buffalo,  130  N.  Y.  387. 
Chancery  cannot  set  aside  a  city 
tax  sale  as  invalid  because  the 
amount  of  the  taxes  for  which  the 
lands  were  sold  was  excessive. 
The  remedy  is  in  direct  proceed- 
ings by  certiorari  to  the  supreme 
court,  to  which  the  city  i  is  a 
party:  Devine  v.  Franks  (N.  J. 
Eq.),  47  Atl.  Rep.  228.  A  tax- 
payer who, '  in  making  up  his 
schedule,  has  failed  to  deduct  his 
debts,  cannot  have  the  collection 
of  taxes  on  his  entire  credits  en- 
joined: Morris  v.  Jones,  150  111. 
542.  Courts  will  not  relieve  from 
the  payment  of  interest  and  penal- 
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injunction  would  seem  to  be  the  proper  remedy  where  a  town 
makes  discriminations  in  the  discounts  on  taxes,  this  not  ren- 
dering the  tax  illegal.1  In  Pennsylvania  an  injunction  has 
been  granted  restraining  the  collection  of  taxes  where  city  as- 
sessors had  made  an  assessment  for  city  purposes  greatly  in 
excess  of  the  triennial  assessment  for  state  and  county  purposes 
made  the  previous  year.2  It  has  been  held  in  South  Dakota 
that  a  property  owner  who  has  tendered  payment  of  the  taxes 
on  his  property  computed  on  its  legal  assessment  may  enjoin 
the  collection  of  an  excess.3  In  the  state  of  Washington  the 
conclusion  has  been  reached  that  the  statute  providing  a 
remedy  against  excessive  taxes  by  objections  to  the  rendition 
of  a  judgment  therefor  is  not  conclusive,  and  that  a  taxpayer 
whose  property  has  been  assessed  excessively  may  invoke  the 
aid  of  equity  to  compel  the  tax  officers  to  receive  the  sum 
legally  due,  and  to  enjoin  the  collection  of  more.4    And  in 


ties  on  the  ground  of  the  party's 
i  title  having  been  in  dispute:  Litch- 
field v.  Hamilton  County,  40  Iowa 
G6.  But  they  may  relieve  where 
the  penalty  is  unauthorized  and 
excessive:  Litchfield  v.  Webster 
County,  101  U.  S.  773.  It  is  held 
in  Florida  that  an  assessment  for 
taxes  will  not  be  declared  unlaw- 
ful as  a  whole  if  illegal  items  are 
separable  from  legal  ones:  Pensa- 
cola  v.  Louisville  &  N.  R.  Co.,  21 
Fla.  492.  When  the  valid  part  of 
a  tax  can  be  easily  distinguished 
from  that  which  is  claimed  to  be 
invalid,  and  it  has  neither  been 
paid  nor  tendered,  the  collection  of 
the  tax  will  not  be  enjoined  pend- 
ing a  litigation  to  determine  the 
validity  of  the  disputed  part: 
Breeze  v.  Haley,  11  Colo.  351. 
For  the  power  of  the  New  Jersey 
courts  under  the  statute  author- 
izing the  apportionment  of  a  tax, 
see  Press  Printing  Co.  v.  State 
Board,  51  N.  J.  L.  75;  Mayer  v. 
Jersey  City,  61  N.  J.  L.  473.  The 
federal  supreme  court  cannot  in- 
quire   whether    or   not    the    esti- 


mated value  of  land  for  state  tax- 
ation is  excessive,  and  cannot  cor- 
rect errors  and  mistakes  of  detail 
in  state  taxation:  Davidson  v. 
New  Orleans,  96  U.  S.  97;  Kelly 
v.  Pittsburgh,  104  U.  S.  78;  Spen- 
cer v.  Merchant,  125  U.  S.  345. 

i  Toby  v.  Wareham,  2  Allen 
594. 

■  ^Kemble's  Appeal,  135  Pa.  St. 
141. 

3  Dakota  Loan,  etc.  Co.  v.  Cod- 
ington, 9  S.  D.  159,  distinguishing 
Frost  v.  Flick,  1  Dak.  126,  where 
"the  taxpayer  sought  to  restrain 
the  collection  of  what  he  ought  to 
have  paid."  Where  part  of  a  tax 
is  legal  and  a  part  illegal  the  en- 
tire assessment  does  not  fail  if  it 
is  separable:  Tampa  v.  Mugge,  40 
Fla.  326.  A  legal  charge  will  not 
be  enjoined  in  order  to  put  oft 
that  which  may  be  legal:  Pillsbury 
v.  Auditor-General,  26  Mich.  245. 
See  Shepardson  v.  Gillett,  133  Ind, 
125;  Petition  of  Hughes,  93  N.  Y. 
512. 

*Benn  v.  Chehalis  County,  10 
Wash.  294.     Where  realty  is  im- 
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Oklahoma  that  part  of  a  tax  which  is  invalid  because  of  an 
unauthorized  increase  in  the  assessed  valuation  of  the  com- 
plainant's property  by  the  board  of  assessors  will  be  restrained.1 
Equity  cannot  give  relief  against  an  assessment  for  taxation 
in  consideration  of  the  great  depreciation  in  value  resulting 
from  public  causes,  e.  g.,  a  rebellion.  Such  a  consideration 
might  appropriately  be  addressed  to  the  legislative  depart- 
ment, but  notto  the  judicial2 

Accident  or  mistake.  Equity  will  not  relieve  a  land-owner 
from  a  lien  for  taxes  merely  because  he  did  not  know  of  the 
assessment,  and  had  no  opportunity  to  discharge  the  tax,3  but 
a  taxpayer's  conduct  in  listing,  by  mistake  of  fact,  property 
for  taxation,  will  not  estop  him  from  seeking  to  have  the  col- 
lection of  taxes  restrained  on  the  ground  that  the  property  is 
not  within  the  taxing  district.4 

Tax  upon  lands;  cloud  on  title.  yWhen  a  tax  is.  assessed  against 
a  person  in  respect  of  his  ownership  of  lands,  and  is  a  personal 
charge  upon  him,  and  not  a  lien  upon  the  lands,  there  can  be 
no  grounds  for  equitable  interference  which  would  not  exist  in 
the  case  of  a  tax  assessed  upon  personalty.5  In  those  states  in 
which  a  personal  tax  would  be  restrained,  if  illegal,  a  tax  upon 
land  constituting  a  personal  charge  would  be  restrained  also. 
In  other  states  it  would  not  be,  unless  some  special  ground  of 
equity  jurisdiction  appeared. 

properly  included  in  a  description  46;    Straight  v.   Durham    (Okl.), 

of    premises    for    taxation,    the  61    Pac.    Rep.    1096;    Alva   State 

court,  under  the  statute  relating  Bank  v.  Renfrew   (Okl.),  62  Pac. 

to  suits  to  restrain  the  collection  Rep.  285. 

of  taxes,  may  deduct  from  the  tax  2  White  Sulphur  Springs  Co.  v. 

an  amount  in  the  proportion  that  Robinson,  3  W.  Va.  542. 

the     tract     improperly     included  s  Cobban  v.  Hinds,  23  Mont.  332. 

bears  to  the  whole  part:  Coolidge  *  Chicago,    B.    &    Q.    R.    Co.    v. 

v.  Pierce  County  (Wash.),  68  Pac.  Cass  County,  51  Neb.  369. 

Rep.  391.  B  See  Brewer  v.  Springfield,  97 

i  Weber  v.  Dillon,  7  Okl.  568;  Mass.  152;  Hunnewell  v.  Charles- 

Bardrick  v.   Dillon,   7   Okl.   535;  town,   106   Mass.   350;    Norton  v. 

Cranmer    v.    Williamson,    8    Okl.  Boston,  119  Mass.  114;   Williams 

683.    As  to  what  the  party  seek-  v.  Detroit,  2  Mich.  560;  Henry  v. 

ing   injunction   must   allege   and  Gregory,  29  Mich.  68;   Greene  v. 

show,  see  Martin  v.  Clay,  8  Okl.  Mumford,  5  R.  I.  474. 
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If  the  tax  is  a  lien  upon  lands,  it  may  then  constitute  a  cloud 
upon  the  title ;  and  one  branch  of  equity  jurisdiction  is  the  re- 
moval of  apparent  clouds  upon  the  title,  which  may  diminish 
the  market  value  of  the  land,  and  threaten  a  possible  loss  of  it 
to  the  owner.1  A  cloud  upon  one's  title  is  something  which 
constitutes  an  apparent  incumbrance  upon  it,  or  an  apparent 
defect  in  it ;  something  that  shows  prima  facie  some  right  of 
a  third  party,  either  to  the  who^e  or  some  interest  in  it.2  An 
illegal  tax  may  or  may  not  constitute  such  a  cloud.  If  the. 
alleged  tax  has  no  semblance  of  legality;  if,  upon  the  face  of  x, 
the  proceedings,  it  is  wholly  unwarranted  by  law,  or  for  any 
reason  totally  void,  so  that  any  person  inspecting  the  record 
and  comparing  it  with  the  law  is  at  once  "apprised  of  the  ille- 
gality, the  tax,  it  would  seem,  could  neither  constitute  an  in- 
cumbrance, nor  an  apparent  defect  of  title;,  and,  therefore,  in 
law,  could  constitute  no  cloud.  If  this  be  so,  the  jurisdiction 
which  is  exercised  by  courts  of  equity,  to  relieve  parties  by  re- 
moving clouds  upon  their  titles,  could  not  attach  in  such  a  case. 
This  has  been  held  in  many  cases.'    The  case  of  an  assessment 


i  In  Boyd  v.  Selma,  96  Ala.  144, 
it  was  held  that  where  the  law 
affords  an  adequate  remedy  for 
illegal  taxation,  equity  will ,  not 
interfere  on  the  ground  merely 
that  the  tax  has  the  effect  of  a 
permanent  judgment  and  operates 
as  a  cloud  upon  the  title. 

2  See  Sanders  v.  Yonkers,  63  N. 
Y.  489;  Temple  Grove  Seminary  v. 
Cramer,  98  N.  Y.  121.  "To  consti- 
tute such  a  cloud  on  title  as  will 
warrant  equity  in  restraining  the 
issue  of  a  tax-deed,  it  must  ap- 
pear that  the  owner  of  the  prop- 
erty, in  an  action  of  ejectment  by 
the  adverse  party,  founded  in  the 
deed  would  have  to  offer  evidence 
to  defeat  a  recovery:"  Russ  & 
Sons  Co.  v.  Crichton,  117  Cal.  695. 
There  is  no  cloud  upon  title 
when  the  facts  which  are  relied 
on  to  show  it  are  not  such  as  per 
se  to  cdnvey  an  apparent  right, 
title,  or  interest  in  the  property: 
Gilman  v.  Van  Brunt,   29   Minn. 


271.    See  O'Mulcahy  v.  Florer,  27 
Minn.  449. 

a  Ewing  v.  St.  Louis,  5  Wall. 
413;  Hannewinkle  v.  Georgetown, 
15  Wall.  547;  Mobile,  etc.  R.  Co. 
v.  Peebles,  47  Ala.  317;  Rea  V. 
Longstreet,  54  Ala.  294;  Farrent 
Fire  Eng.  Co.  v.  Mobile,  101  Ala. 
559;  Parker  v.  Boutwell,  119  Ala. 
297;  Floyd  v.  Gilbreath,  27  Ark. 
675;  Crane  v.  Randolph,  30  Ark. 
579;  Bucknall  v.  Story,  36  Cal.  67; 
Robinson  v.  Gaar,  56  Cal.  273; 
Chase  v.  City  Treasurer,  122  Cal. 
540;  Harkness  v.  Board  of  Pub. 
Works,  1  MacA.  121;  Brlggs  v. 
'Johnson,  71  Me.  235;  Detroit  v. 
Martin,  34  Mich.  170;  Curtis  v. 
East  Saginaw,  35  Mich.  508;  Eddy 
v..  Lee  T'p,  73  Mich.  123;  East- 
man v.  Thayer,  60  N.  H.  408; 
Messerole  v.  Brooklyn,  8  Paige 
198;  Wiggin  v.  New  York,  9 
Paige  16;  Van  Doren  v.  New 
York,  9  Paige  388;  Cox  v.  Cleft,  2 
N.  Y.  118;  Scott  v.  Onderdonk,  14 
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made  under  an  unconstitutional  law  is  such  a  case,1  and  so  is 
one  in  which  two  or  more  parcels  of  land  appear  by  the  record 
to  have  been  sold  together  when  the  law  forbids  it.2 

When,  however,  the  illegality  or  fatal  defect  does  not  ap- 
pear on  the  face  of  the  record,  but  must  be  shown  by  evidence 
aliunde,  so  that  the  record  would  make  out  &  prima  facie  right 
in  one  who  should  become  purchaser,  and  the  evidence  to  re- 
but this  case  may  possibly  be  lost,  or  be  unavailable  from  death 
of  witnesses  or  other  cause,  or  when  the  deed  given  on  a  sale 
of  the  lands  for  the  tax  would,  by  statute,  be  presumptive  evi- 
dence of  a  good  title  in  the  purchaser,  so  that  the  purchaser 
might  rely  upon  that  for  a  recovery  of  the  lands  until  the  ille- 
galities were  shown,  the  courts  of  equity  regard  the  case  as 
coming  within  their  ordinary  jurisdiction,  and  have  extended 
relief  on  the  ground  that  a  cloud  on  the  title  existed  or-  was 


N.  Y.  9;  Hatch  v.  Buffalo,  38  N.  Y. 
276;  Newell  v.  Wheeler,  48  N.  Y. 
486;  Monroe  County  v.  Rochester, 
154  N.  Y.  570;  Livingston  v.  Hol- 
lenbeck,  4  Barb.  9,  16;  Van  Rens- 
selaer v.  Kidd,  4  Barb.  17;  Bou- 
ton  v.  Brooklyn,  15  Barb.  375; 
Busbee  v.  Lewis,  85  N.  C.  332; 
Dean  v.  Madison,  9  Wis.  402;  Mead 
v.  James,  13  Wis.  641;  Shepardson 
v.  Milwaukee  Supervisors,  28  Wis. 
593;  Milwaukee  Iron  Co.  v.  Hub- 
bard, 29  Wis.  51.  The  fact  that 
an  assessment  for  constructing  a 
sidewalk  is  made  a  lien  on  the  lot 
in  front  of  which  the  same  is  con- 
structed does  not  create  such  a 
■cloud  on  the  title  as  to  confer 
equitable  jurisdiction  to  restrain 
the  collection  of  an  illegal  tax: 
Wilson  v.  Philippi,  39  W.  Va.  75. 
A  court  of  equity  cannot  entertain 
an  action  to  set  aside  an  assess- 
ment as  a  cloud  upon  title  after 
the  assessment  has  been  paid: 
Diefenthaler  v.  New  York,  111 
N.  Y.  331.  When  a  controller's 
certificate  of  sale  shows  illegality 
on  its  face,  it  will  be  presumed 


he  will  give  no  deed  upon  it,  and 
he  will  not  be  enjoined  from  doing 
so  unless  he  threatens  it:  Clark  v. 
Davenport,  95  N.  Y.  478.  Where 
the  state  university's  property, 
whfch  was  clearly  exempt,  was 
taxed,  and  the  tax  could  create  no 
cloud,  it  was  held  that  an  injunc- 
tion should  not  issue:  Hollister  v. 
Sherman,  63  Cal.  38. 

i  Wells  v.  Buffalo,  80  N.  Y.  253; 
Townsend  v.  New  York,  77  N.  Y. 
542  (citing  many  cases) ;  Clark  v. 
Davenport,  95  N.  Y.  477;  Conde  v. 
Schenectady,  164  N.  Y.  258;  Ne- 
hasane  Park  Assoc,  v.  Lloyd,  167 
N.  Y.  431.  An  assessment  de- 
clared void  in  one  proceeding  for 
want  of  authority  in  those  who 
laid  it  must  be  considered  void  as 
to  all  other  persons,  and  therefore 
no  lien  or  cloud 'upon  title:  Chase 
v.  Chase,  95  N.  Y.  373. 

2  Lawrence  v.  Zimpleinan,  37 
Ark.  643.  If  the  proceeding  is 
illegal  in  part  only,  it  may  be  set 
aside  as  to  that  part:  Strusburgh 
v.  New  York,  87  N.  Y.  552.  See 
Gage  v.  Pumpelly,  115  TJ.  S.  454. 
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imminent.  The  cases  on  this  point  are  numerous,  and  in  con- 
siderable variety,  as  would  be  anticipated  in  view  of  the  differ- 
ent tax  systems  under  which  they  have  been  made.1    It  has 


iDowb  v.  Chicago,  11  Wall.  108; 
Hannewinkle  v.  Georgetown,  15 
Wall.  547;  Lyon  v.  Alley,  130  V.  S. 
177;  Simmons  Creek  Coal  Co.  v. 
Doran,  142  V.  S.  417;  Wilson  v. 
Lambert,  168  U.  S.  611;  Hunting- 
ton v.  Central  Pac.  E.  Co.,  2 
Sawy.  503;  Coulson  v.  Portland, 
Deady  481;  California  &  0.  L.  Co. 
v.  Gowen,  48  Fed.  Rep.  771;  San- 
ford  v.  Gregg,  58  Fed.  Rep.  620; 
Meyers  v.  Shields,  61  Fed.  Rep. 
713;  Gregg  v.  Sanford,  65  Fed. 
Rep.  "151,  12  C.  C.  A.  525,  28  TJ.  S. 
App.  313;  Meyer  v.  Kuhn,  65  Fed. 
Rep.  705,  13  C.  C.  A.  298,  25  U.  S. 
App.  174;  Chaplin  v.  United  States, 
29  Ct.  CI.  231;  McCormiek  v.  Dis- 
trict of  Columbia,  4  Mackey,  396; 
Shell  v.  Martin,  19  Ark.  139;  Chap- 
lin v.  Holmes,  27  Ark.  414; 
Greedup  v.  Franklin  County,  30 
Ark.  101;  Vaughan  v.  Bowie,  30 
Ark.  278;  Hare  v.  Carnall,  39  Ark. 
196;  Weber  v.  San  Francisco,  1 
Cal.  455;  Robinson  v.  Gaar,  6  Cal. 
273;  Harmer  v.  Boling,  8  Cal.  384; 
Hardenburg  v.  Kidd,  10  Cal.  403; 
Ritter  v.  Patch,  12  Cal.  298;  Pix- 
ley  v.  Huggins,  15  Cal.  127;  Burr 
v.  Hunt,  18  Cal.  303;  Arrington  v. 
Liscom,  34  Cal.  365;  Bucknall  v. 
Story,  36  Cal.  67;  Cohen  v.  Sharp, 
44  Cal.  29;  Houghton  v.  Austin,  47 
Cal.  646;  Woodruff  v.  Perry,  10'3 
Cal.  611;  Bolton  v.  Gilleran,  105 
Cal.  244;  Chase  v.  City  Treasurer, 
122  Cal.  540;  Pickett  v.  Russell,  42 

Fla.   (28    South.   Rep.    764) 

Bramwell  v.  Gates,  2  Idaho  1069 
Gage    v.    Rohrbach,    56    111.    262 
Gage  v.  Billings,  56  111.  268;  Reid 
v.    Taylor,    56    111.    288;    Gage   v. 
Chapman,  56  111.   311;   Barnett  v. 
Cline,  60  111.  205;  Reed  v.  Reber, 


62  111.  240;  Lee  v.  Ruggles,  62  111. 
427;  Ames  v.  Sankey,  128  111.  523; 
Harrison  v.  Haas,  25  Ind.  281; 
Yocum  v.  First  National  Bank,  144 
Ind.  272;  Rood  v.  Mitchell  County, 
39  Iowa  444;  Lapp  v.  Morrill,  8 
Kan.  678;  Leigh  v.  Everhart's 
Ex'rs,  4  T.  B.  Monr.  379;  Polk  v. 
Rose,  25  Md.  153;  Salisbury  Perm. 
B.  &  L.  Assoc,  v.  County  Com'rs, 
86  Md.  615;  Russell  v.  Deshon,  124 
Mass.  342;  Davis  v.  Boston,  129 
Mass.  379;  Palmer  v.  Rich,  12 
Mich.  414;  Conway  v.  Waverley, 
15  Mich.  257;  Scofield  v.  Lansing, 
17  Mich.  437;  Kenyon  v.  Duchene, 
21  Mich.  498;  Thomas  v.  Gain,  35 
Mich.  155;  Marquette,  etc.  R.  Co. 
v.  Marquette,  35  Mich.  504;  Weller 
v.  St.  Paul,  5  Minn.  95;  Morrison 
v.  St.  Paul,  9  Minn.  108;  Minne- 
sota Linseed  Oil  Co.  v.  Palmer,  20 
Minn.  468;  Sewall  v.  St.  Paul.  20 
Minn.  511;  Mayall  v.  St.  Paul,  30 
Minn.  294;  Loekwood  v.  St.  Louis, 
24  Mo.  20;  Fowler  v.  St.  Joseph, 
37  Mo.  228;  Mechanics'  Bank  v. 
Kansas  City,  73  Mo.  555;  North- 
ern Pac.  R.  Co.  v.  Carland,  5  Mont. 
146;  Burlington,  etc.  R.  Co.  v.  Clay 
County,  13  Neb.  367;  Brooks  v. 
Howland,  58  N.  H.  '98;  Morris 
Canal,  etc.  Co.  v.  Jersey  City,  12 
N.  J.  Bq.  227;  Albuquerque  v. 
Zeiger,  5  N.  M.  674;  Pettit  v.  Shep- 
herd, 5  Paige  493;  Oakley  v.  Will- 
iamsburg Trustees,  6  Paige  262; 
Van  Doren  v.  New  York,  9  Paige 
388;  Moers  v.  Smedley,  6  Johns. 
Ch.  28;  Scott  v.  Onderdonk,  14 
N.  Y.  9;  Hey  wood  v.  Buffalo,  14 
N.  Y.  534;  Ward  v.  Dewey,  16  N. 
Y.  519;  Hatch  v.  Buffalo,  38  N.  Y. 
276;  Allen  v.  Buffalo,  39  N.  Y. 
386;  Crooke  v.  Andrews,  40  N.  Y. 
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been  held  in  some  cases  that  if  the  purchaser  at  a  tax-sale  must 
take  upon  himself  the  burden  of  showing  the  regularity  of  the 
proceedings,  so  that  the  deed  itself  is  not  prima  facie  evidence 
of  title,  the  owner  of  the  record  title  was  sufficiently  protected 


547;  Overing  v.  Foote,  43  N.  Y. 
290;  Newell  v.  Wheeler,  48  N.  Y. 
486;  King  v.  Townsend,  141  N.  Y. 
358;  Sanders  v.  Downs,  141  N.  Y. 
422;  Alvord  v.  Syracuse,  163  N.  Y. 
158;  Hanlon  v.  Westchester  Su- 
pervisors, 57  Barb.  383;  Marvin 
v.  Town,  56  Hun  510,  10  N.  Y. 
Supp.  148;  Smith  v.  Town,  65 
Hun  622,  20  N.  Y.  Supp.  333;  Cop- 
cutt  v.  Yonkers,  83  Hun  178,  31 
N.  Y.  Supp.  659;  Hughes  v.  Linn 
County,  37  Or.  Ill;  Moores  v. 
Clackamas  County  (Or.),  67  Pac. 
Rep.  662;  Vesta  Mills  v.  Charles- 
ton, 60  S.  C.  1;  Macomb  v.  Lake 
County,  9  S.  D.  466;  Ward  v. 
Ward,  2  Hayw.  226;  Alexander  v. 
Henderson,*  105  Tenn.  431;  Cook 
v.  Galveston,  H.  &  S.  A.  R.  Co.,  5 
Tex.  Civ.  App.  644;  Mercur  Gold 
Mining,  etc.  Co.  v.  Spry,  16  Utah 
222;  Dean  v.  Madison,  9  Wis.  402; 
Weeks  v.  Milwaukee,  10  Wis.  242; 
Jenkins  v.  Rock  County,  15  Wis. 
11;  Mitchell  v.  Milwaukee,  18  Wis. 
92;  Crane  v.  Janesville,  20  Wis. 
305;  Grimmer  v.  Sumner,  21  Wis. 
179;  Hamilton  v.  Fond  du  Lac,  25 
Wis.  490;  Siegel  v.  Outagamie 
County,  '26  Wis.  70;  Judd  v.  Fox 
Lake,  28  Wis.  583;  Shepardson  v. 
Milwaukee,  28  Wis.  593;  Wals  v. 
Grosvenor,  31  Wis.  681.  See  Gal- 
veston Gas  Co.  v.  Galveston 
County,  54  Tex.  287,  291.  That  the 
tax  might  have  been  collected 
from  personalty  has  been  held  to 
be  no  answer  to  a  bill  to  remove  a 
cloud  from  the  title  to  real  estate: 
Scofleld  v.  Lansing,  17  Mich.  437. 
In  Indiana  it  has  been  held  that 
as  a  tax-sale  of  land  where  there 
is  personalty  transfers  the  state's 


lien,  so  that  it  is  not  absolutely 
void,  an  injunction  to  restrain  the 
making  of  a  deed  will  not'  be 
granted:  St.  Clair  v.  McClure,  111 
Ind.  467.  See  Foresman  v.  Chase, 
68  Ind.  500.  Contra,  Johnson  v.' 
Hahn,  4  Neb.  139.  The  cloud  upon 
the  title  is  presumptively  removed 
when  personalty  sufficient  to  sat- 
isfy the  tax  is  levied  upon:  Henry 
v.  Gregory,  29  Mich.  68.  Sale  of 
the  land  may  be  enjoined  on  a 
showing  that  there  is  sufficient 
personalty  subject  to  levy:  John- 
son v.  Hahn,  4  Neb.  139.  A  fed- 
eral court  will  enjoin  a  sale  of  the 
real  estate  of  a  national  bank  to 
enforce  payment  of  taxes  illegally 
assessed  against  its  capital  stock, 
under  a  law  which  would  make  the 
sale  a  cloud  on  its  title,  though 
the  state  statute  gives  an  action 
at  law  to  recover  back  taxes  ille- 
gally exacted:  Brown  v.  French, 
80  Fed.  Rep.  166.  Under  the  New 
York  statute  providing  that  no 
suit  shall  be  commenced  for  the 
vacation  of  any  assessment  or  to 
remove  a  cloud  upon  title,  and 
prescribing  remedies  in  such  cases, 
the  collection  of  an  illegal  assess- 
ment will  not  be  enjoined  on  the 
ground  that  the  suit  is  to  prevent 
the  creation  of  a  cloud  on  plaint- 
iff's title,  since  such  a  suit  is,  in 
effect,  one  to  vacate  the  assess- 
ment: Scudder  v.  New  York,  146 
N.  Y.  245.  But  a  statute  forbid- 
ding the  vacating  an  assessment 
on  account  of  certain  specified  ir- 
regularities and  omissions  "ex- 
cept only  In  the  cases  in  which 
fraud  shall  be  shown,"  does  not 
affect  a  case  in  which  there  had 
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in  this  rule  of  law,  and  a  bill  in  equity  would  not  lie  on  his 
behalf  to  remove  the  lien  of  the  tax,  or  to  set  aside  the  deed 
after  a  sale.1  And  in  Connecticut  it  is  held  that  although  a 
proceeding  may  cast  a  cloud  upon  title,  yet  if  the  evidence  to 
rebut  the  prima  facie  case  is  of  record,  easily  attainable  and 
not  likely  to  be  lost,  so,  that  ultimately  the  owner  would  be 
sure  to  vindicate  his  title,  the  court  of  equity  might  in  its  dis- 
cretion refuse  an  injunction.2  On  the  other  hand,  there  are 
many  cases  which  ignore  the  distinction  between  proceedings 
void  on  their  face  for  illegality,  and  proceedings  which,  though 
illegal  in  fact,  are  on  their  face  presumptively  valid,  and  which, 
if  they  do  not  give  relief  on  the  ground  of  illegality  alone,  will 
give  it  on  "the  ground  that  any  sale  of  the  land  under  proceed- 
ings which  assume  to  be  by  authority  of  law,  and  are  conducted 
by  public  officers  empowered  to  make  such  sales,  is  such  a  cloud 
upon  the  title  of  the  owner  as  he  ought,  in  equity,  to  be  re- 
lieved against,  if  the  officers  are  proceeding  unlawfully,  and 
have  no  authority  in  fact.3    There  is  much  to  be  said  in  favor 


been  no  advertisement  and  no 
competition:  In  re  Rosenbaum,  119 
N.  Y.  24.  So,  a  charter  provision 
that  the  only  remedy  for  griev- 
ance because  of  an  assessment 
shall  be  appeal  from  the  assess- 
ment of  benefits,  does  not  preclude 
the  property  owner  from  attack- 
ing a  sale  based  on  such  assess- 
ment on  the  ground  that  the  as- 
sessment was  illegal  and  void, 
where  the  only  relief  authorized 
on  appeal  is  that  the  difference 
between  benefits  assessed  and  ben- 
efits received  shall  be  paid  by  the 
city:  Hayes  v.  Douglas  County,  92 
Wis.  429. 

i  Guest  v.  Brooklyn,  79  N.  Y. 
624,  citing  Sharp  v.  Speir,  4  Hill 
76;  Adams  v.  Washington  &  S.  R. 
Co.,  10  N.  Y.  32S;  Hilton  v.  Bender, 
69  N  Y.  75,  and  Merritt  v.  Port- 
chester,  71  N.  Y.  309.  See,  also, 
Minturn  v.  Smith,  3  Sawy.  142. 

aWaterbury  Savings  Bank  v. 
Lawler,  46  Conn.  243. 


3Pugh  v.  Youngblood,  69  Ala. 
296;  Ottawa  v.  Walker,  21  111.  605, 
and  cases  cited;  Chicago,  etc.  R. 
Co.  v.  Frary/  22  111.  34;  Barnard 
v.  Hoyt,  63  111.  341;  Litchfield  v. 
Polk,  County,  18  Iowa  70;  Holland 
v.  Baltimore,  11  Md.  186;  Balti- 
more v.  Porter,  18  Md.  284;  Leslie 
v.  St.  Louis,  47  Mo.  474;  Burnett 
v.  Cincinnati,  3  Ohio  73;  Culbert- 
son  v.  Cincinnati,  16  Ohio  574.  It 
was  held  in  Beaser  v.  Ashland,  89 
Wis.  28,  that  a  complaint  to  can- 
cel a  special  assessment,  and  to  re- 
strain the  enforcement  of  it  is  not 
demurrable  because  the  assess- 
ment is  void.  In  Nebraska,  if  a 
tax  or  assessment  ,is  absolutely 
void  in  itself,  so  as  to  be  no  tax, 
but  a  mere  pretense  under  color 
whereof  rights  are  affected  and 
titles  clouded,  an  action  to  quiet 
title  and  remove  the  cloud  is 
maintainable:  Touzalin  v.  Omaha, 
25  Neb.  817;  Chicago,  B.  &  Q.  R. 
Co.  v.  Cass  County,  51  Neb.  -369. 
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of  the  rule  adopted  in  these  cases,  which  is  certainly  a  conven- 
ient rule,  and  enables  a  party  whose  title  is  threatened,  how- 
ever feebly,  to  settle  all  questions  concerning  it  once  for  all, 
and  thus  put  an  end  to  any  annoyance  or  prejudice  that  might 
in  any  contingency  otherwise  result.1 

A  bill  to  set  aside  a  tax  or  a  tax-sale  as  a  cloud  upon  title 
may  be  filed  any  time  after  the  tax  is  laid,2  and  mere  delay  in 
proceeding  against  a  void  tax  or  special  assessment  will  not  of 
itself  constitute  laches; 3  but  statutory  limitations  must  be  ob- 
served.* The  occupant  of  lands,  even  though  he  is  not  the 
owner,  may  be  complainant;5  so  may  an  owner  of  the  rever- 
sion in  trust;6  or  a. cestui  que  trust  who  is  equitable  owner.7  A 
firm  cannot  enjoin  the  sale  of  the  individual  property  of  one 
of  the  members  for  a  tax  against  the  firm,  but  the  owner  him- 
self must  sue.8  A  subsequent  purchaser  of  property  against 
which  a  special  assessment  has  been  laid  may  sue  to  establish 
the  invalidity  of  such  assessment.9    Where  a  tenant  by  the 


See  Chicago,  B.  &  Q.  R.  Co.  v. 
Nemaha  County,  50  Neb.  393; 
Ives  v.  Irey,  51  Neb.  136.  But 
such  an  action,  directed  against 
an  apparent  lien  by  way  of  tax  or 
special  assessment,  is  maintain- 
able only  in  case  such  tax  or  as- 
sessment itself  is  absolutely  void: 
Philadelphia  Mortg.  &  T.  Co.  v. 
Omaha  (Neb.),  90  N  W.  Rep.  1004. 

i  Making  of  a  deed  on  a  tax-sale 
may  be  enjoined:  Worthen  v.  Bad- 
gett,  32  Ark.  496;  Kittle  v.  Belle- 
garde,  86  Cal.  556. 

2  Roe  v.  Lincoln  County,  56  Wis. 
66,  citing  Mitchell  v.  Milwaukee, 
18  Wis.  92.  And  see  Peck  v.  School 
Dist.,  21  Wis.  516. 

8  Casey  v.  Burt  County,  59  Neb. 
624;  Batty  v.  Hastings  (Neb.),  88 
N.  W.  Rep.  139.  After  an  assess- 
ment has  been  levied  for  seven 
years,  it  is  too  late  to  question  the 
validity  by  suit  to  enjoin  a  threat- 
ened sale  thereunder,  though  the 
sale  is  under  a  new  process;  the 


process  being  made  necessary  by 
the  restraint,  at  complainant's 
suit,  of  the  sale  attempted  more 
than  seven  years  before,  and  be- 
ing but  a  continuation  of  what 
was  then  begun:  Ross  v.  Portland, 
105  Fed.  Rep.  682. 

*  See,  on  the  subject  of  statu- 
tory limitations  of  suits  to  remove 
cloud  from  the  title,  Morris  v.  St. 
Louis  Nat.  Bank,  17  Colo.  231; 
Smith  v.  Smith,  150  Mass.  73; 
London  &  N.  W.  Mortg.  Co.  v.  Gib- 
son, 77  Minn.  394;  Morrow  v.  Lan- 
der, 77  Wis.  77;  Chicago,  St.  P., 
M.  &  O.  R.  Co.  v.  Bayfield  County, 
87  Wis.  188;  Pratt  v.  Milwaukee, 
93  Wis.  658;  Levy  v.  Wilcox,  96 
Wis.  127. 

o  Barnard  v.'  Hoyt,  63  111.  341. 

a  Steuart  v.  Meyer,  54  Md.  454. 

t  Flint  &  P.  M.  R.  Co.  v.  Auditor- 
General,  41  Mich.  635. 

s  Lyle  v.  Jacques,  101  111.  644. 

o  Batty  v.  Hastings  (Neb.),  88 
N.  W.  Rep.   139.     One  to  whom 
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curtesy  seeks  relief  from  an  illegal  assessment  the  remainder- 
man is  not  a  proper  party.1  A  mortgagee  may  sue  to  set  aside 
an  illegal  tax-sale  of  part  of  the  mortgaged  land,  even  though 
the  mortgage  debt  could  be  collected  by  selling<  the  rest  of  the 
mortgaged  land,  and  by  suing  the  mortgager.2  A  mortgager 
who  has  covenanted  to  pay  all  taxes  to  be  levied  on  the  mort- 
gaged premises  may,  after  foreclosure  and  sale,  maintain  an 
aetion  to  set  aside  an  illegal  tax.3  Where  land  has  been  sold 
for  non-payment  of  taxes,  and  purchased  by  the  state,  the  for- 
mer owner  has  only  the  right  of  redemption,  and  until  redemp- 
tion by  him,  or  by  some  one  in  his  interest,  he  cannot  main- 
tain a  suit  to  remove  a  cloud  from  his  title.4  In  Louisiana  it 
has  been  held  that  a  purchaser  from  the  state  of  a  void  tax- 
title  may  be  proceeded  against  to  set  it  aside  without  making 
the  state  a  party;5  while  in  Michigan  the  auditor-general 
though  a  proper  is  not  a  necessary  party  to  a  bill  to  set  aside 
an  invalid  tax-sale.6  If  av  bill  is  filed  with  reference  to"  the 
taxes  of  a  single  year,  it  has  been  held  that  relief  will  not  be 


land  is  conveyed  after  a  city  im- 
provement has  been  begun,  but  be- 
fore an  assessment,  cannot  be  said, 
as  matter"  of  .law,  not  to  be  a 
"party  aggrieved"  by  the  assess- 
ment, the  conveyance  being  sub- 
ject thereto:  In  re  Pennie,  108  N. 
Y.  364. 

i  White  v.  Portland,  67  Conn. 
273,. 

2  Miller  v.  Cook,  135  111.  190.  As 
to  sufficient  showing,  by  alleged 
mortgagee,  of  interest  in  the  land 
so  as  to  enable  him  to  maintain 
bill,  see  Johnson  v.  Petit,  64  Iowa 
162. 

s  Spear  v.  Door  County,  65  Wis. 
298. 

*  Mathews  v.  Glenn  (Va.),  41  S. 
E.  Rep.  735,  citing  Parsons  v.  New- 
man, 99  Va.  298;  Glenn  v.  Brown, 
99  Va.  322.  That  the  county  treas- 
urer intends  to  expose  prema- 
turely for  sale  land  purchased  by 
the  county  at  a  tax-sale  does  not 


entitle  the  owner  of  the  equity  of 
redemption  to  an  injunction:  Cob- 
ban v.  Hinds,  23  TMont.  338. 

e  Denegre  v.  Gerac,  35  La.  An. 
952;  Budd  v.  Houston,  36  La.  An. 
959. 

•  Greenley  v.  Hovey,  115  Mich. 
504.  Both  the  auditor-general  and 
the  sheriff  are  proper  parties  to  a 
suit  to  set  aside  a  tax  as  illegal 
and  void,  for  the  former  institutes 
the  proceedings  for  sale,  and  the 
latter  makes  the  sale:  Lake  Super- 
ior Ship  Canal,  etc.  Co.  v.  School 
Dist,  79  Mich.  351.  The  auditor- 
general  is  not  a  necessary  party  to 
a  bill  to  set  aside  as  illegal  a 
township  highway  tax:  Thomas  v. 
Auditor-General,  120  Mich.  535. 
Parties  defendant  under  the  Wis- 
consin statute:  Gilman  v.  Sheboy- 
gan County,  79  Wis.  26.  As  to 
amending  the  bill  to  add,  a  formal 
party,  see  Folkerts  v.  Power,  42 
Mich.  283. 
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given  as  to  the  taxes  of  other  years  under  the  prayer  for  gen- 
eral relief.1 

In  vacating  a  tax  or  a  sale  for  taxes  as  a  cloud  upon  title  it 
is  proper  to  require  the  complainant  to  pay  any  sum  that  is 
either  a  legal  or  an  equitable  charge  against  him,  and  which 
will  be  affected  by  the  decree.8  And  this  will  be  required 
although  an  action  against  him  for  such  sum  would  be  barred 
by  the  statute  of  limitations.3  If  the  tax  were  wholly  illegal 
in  its  essentials,  of  course  no  such  requirement  could  be  made, 
for  it  would  not  be  supported  by  any  equity.4 


i  Beach  v.  Schoenmaker,  18  Kan. 
174.  As  to  the  allegations  in  the 
bill,  see  "Wells  County  v.  Gruver, 
115  Ind.  224;  Wells  County  v. 
Mounsey,  115  Ind.  598,  599;  Jenks 
v.  Hatheway,  48  Mich.  536;  Ward 
v.  Board  of  Com'rs,  12  Mont.  23; 
Anderson  v.  Douglas  County,  98 
Wis.  393. 

2  See  Smith  v.  Gage,  12  Fed. 
Rep.  32;  Rice  v.  Jerome,  97  Fed. 
Rep.  719;  Charlton  v.  Kelly,  24 
Colo.  273;  Kissimmee  City  v.  Can- 
non, 26  Fla.  3;  Phelps  v.  Harding, 
87  111.  442;  Farwell  v.  Harding,  96 
111.  32;  Peacock  v.  Carnes,  110  111. 
99;  Gage  v.  Nichols,  112  111.  269; 
Alexander  v.  Merrick,  121  111.  606; 
Gage  v.  Pirtle,  124  111.  502;  Mil- 
ler v.  Cook,  135  111.  190;  Peoria  & 
P.  U.  R.  Co.  v.  People,  183  111.  19; 
Harrison  v.  Haas,  25  Ind.  281;  Mc- 
Whinney  v.  Brinkler,  64  Ind.  360; 
Peckham  v.  Millikan,  99  Ind.  352; 
Rowe  V.  Peabody,  102  Ind.  198; 
Miller  v.  Madden,  35  Kan.  455; 
Hansen  v.  Mauberret,  52  La.  An. 
1565;  Steuart  v.  Meyer,  54  Md. 
454 ;  Jenkinson  v.  Auditor-General, 
104  Mich.  34;  Hamilton,  etc.  Co.  v. 
L'Anse  T'p,  107  Mich.  419;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Wood, 
115  Mich.  444;  Lewis  Co.  v.  Knowl- 
ton,  84  Minn.  53;  McClain  v.  Bat- 
ton,  50  W.  Va.  121.  Where  an  as- 
sessment for  the  expense  of  a  local 


improvement  is  objected  to  for  ir- 
regularities, the  court,  as  a  condi- 
tion of  relief,  may  require  the 
owner  to  do  equity  by  paying  the 
amount  by  which  his  property  has 
been  benefited:  Darst  v.  Griffin, 
31  Neb.  668.  See  Pittsburgh's  Ap- 
peal, 118  Pa.  St.  458.  As  to  the 
necessity  and  sufficiency  of  tender- 
of  taxes  justly  due,  see  White- 
head v.  Farmers'  L.  &  T.  Co.,  98 
Fed.  Rep.  10,  39  C.  C.  A.  34;  Gage 
v.  Arndt,  121  111.  491;.Sankey  v. 
Seipp,  27  111.  App.  299;  Nicodemus 
v.  Young,  90  Iowa  423;  Miller  v. 
Madden,  35  Kan.  455;  Prescott  v. 
Payne,  44  La.  An.  650;  State  v. 
Cannon,  44  La.  An.  734;  Lefebre 
v.  Negrotto,  44  La.  An.  792;  Fow- 
ler v.  Campbell,  100  Mich.  398; 
Denman  v.'  Steinbach  (Wash.),  69 
Pac.  Rep.  751;  McClain  v.  Batton, 
50'  W.  Va.  121;  Meggett  v.  Eau 
Claire,  81  Wis.  326;  Yates  v.  Mil- 
waukee, 92  Wis.  352;  Wells  v. 
Western  Paving  Co.,  96  Wis.  116. 
When  necessary  to  bring  money 
into  court:  Lancaster  v.  Du  Had- 
way,  97  Ind.  565;  Morrison  v. 
Jacoby,  114  Ind.  84;  Logansport 
v.  Case,  124  Ind.  254;  Montgom- 
ery v.  Trumbo,  126  Ind.  331. 

3Barke  v.  Early,  72  Iowa  273. 
See  Harber  v.  Sexton,  66  Iowa 
211;  Wygant  v.  Dahl,  26  Neb.  562. 

*  Bode  v.  New  England  Inv.  Co., 
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Quieting  title  after  a  sale.  If  land  has  beea  actually  sold 
and  conveyed  for  a  tax,  the  original  owner  remaining  in  pos- 
session may  have  the  validity  of  the  sale  tested  by  a  bill  in 
equity,  filed  for  the  purpose  of  quieting  his  title.  The  suit  is 
analogous  to  a  suit  to  remove  a  cloud  from  the  title  and  is  gov- 
erned by  the  same  principles.  Courts  of  law  cannot  give  the 
party  relief  in  such  a  case,  as  he  cannot  bring  ejectment,  being 
himself  in  possession ;  and  no  other  form  of  action  is  provided 
by  the  common  law  for  such  $  case.  And  where  the  officers 
have  proceeded  to  sale  and  conveyance,  even  though  the  de- 
fects in  the  title  are  apparent  of  record,  and  the  deed  is  not 
prima  facie  evidence  of  title,  it  may  perhaps  be  possible  to  dis- 
tinguish the  case  from  one  in  which  the  void  proceedings  are 
only  impending.  While  they  are  in  progress,  it  may  be  as- 
sumed that  the  officers  will  pause  in  their  illegal  action  before 
any  sale  is  reached ;  but  when  sale  is  actually  made,  and  a  con- 
veyance has  been  given,  which,  though  void,  may  affect  the 
market  value  of  the  land,  there  would  seem  to  be  no  very  con- 
clusive reason  why  equity  should  not  interfere  and  decree  a 
cancelment  of  the  void  claim.1  If  the  tax-purchaser  has  entered 

6  Dak.  499;  Yocum  v.  First  Nat.  the'  improvements  in  their  incep- 

Bank,  144  Ind.  272,  citing  Hobbs  tion:  Ladd  v.  Spencer,  23  Or.  193. 

v.   Tipton   County,   103   Ind.   575;  A   mortgagee   seeking   to   remove 

Guidry  v.   Broussard,  32  La.  An.  from  the  title  of  the  mortgaged 

924.     Where  a  partner's  land  was  property  a  cloud  produced  by  ir- 

sold  for  a  partnership  assessment  regular  and  collusive  tax-sales  is 

which  was  wholly  void,  it  was  held  not  bound  to  make  a  tender  of  the 

there  need  be  no  tender  of  the  sum  purchase-money:    Beltram  v.  Vil- 

paid  by  the  purchaser:  Wilmerton  lere  (La.),  4  South.  Rep.  506. 
v.  Phillips,  103  111.  78.    Where,  in  i  See  Bardon  v.  Land,  etc.  Imp: 

a  bill  to  restrain  the  issue  of  a  Co.,  157  U.  S.  327;  Rich  v.  Brax- 

tax-deed,  it  is*alleged  that  the  as-  ton,  '158  TJ.  S.  375;   Head  v.  For- 

sessment  was   invalid   for   fraud,  dyce,    17    Cal.    149;    Hartford    v. 

there  need  be  no  tender  or  allega-  Chipman,  21  Conn.  488;   Keokuk, 

tion   of  willingness  to  pay  a  re-  etc.   Co.   v.   People,   185   111.    276; 

assessment:   Anderson  v.  Douglas  Burton  Stock-Car  Co.  v.  Traeger, 

County,  98  Wis.  393.    An  abutting  187  111.  9;  Brownell  v.  Storm  Lake 

property  owner  may,  without  ten-  Bank,    63    Iowa   754;    Holland   v. 

dering  the  amount  of  the  benefits,  Baltimore,   11   Md.   186;    Polk  v. 

invoke  the  aid  of  equity  against  Rose,  25  Md.  153;  Fonda  v.  Sage, 

the  consequences  of  an  assessment  48  N.  Y.  173 ;  Almony  v.  Hicks,  3 

for    street    improvements    which  Head   39;    Yancey  v.  Hopkins,  1 

-were   made   under   void   proceed-  Munf.  419;   Thomas  v.  Jones,  98 

ings,  where  he  protested  against  Va.  323;   Pulford  v.  Whicher,  76 
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into  possession  of  the  land,  the  original  owner  has  an  adequate 
remedy  by  suit  at  law  in  ejectment;  and  to  this  he  must  resort,1 
When  neither  party  has  actual  possession,  if  the  statute  has 
authorized  the  action  of  ejectment  to  be  brought  on  the  con- 


Wis.  555.  A  suit  to  set  aside  a  tax 
as  illegal  and  void  is  maintain- 
able although  the  Michigan  tax- 
law  provides  for  a  proceeding  in 
which  the  land-owner  may  contest 
the  validity  of  the  tax,  such  law 
not  in  terms  repealing  or  in  any 
way  amending  the  statute  author- 
izing suits  to  quiet  title:  Lake  Su- 
perior S.  C.  R.  I.  Co.  v.  Auditor- 
General,  79  Mich.  351.  In  New 
Jersey  chancery  has  jurisdiction 
of  a  bill  to  quiet  title  to  land  on 
which  defendant  claims  a  lien  un- 
der a  sale  for  taxes,  as  to  which 
lien  complainant  has  a  right  of  re- 
demption: Devine  v.  Franks  (N.  J. 
Eq.),  47  Atl.  Rep.  228.  One  who 
has  executed  a  bond  for  a  deed 
and  surrendered  possession  of  the 
land  to  the  obligee  may  still  main- 
tain a  bill  to  set  aside  a  tax-deed, 
since  the  legal  title  remains  in 
him:  Langlois  v.  Stewart,  156  111. 
609.  Chancery  has  jurisdiction  of 
a  suit  to  annul  a  tax-sale  and  con- 
veyance to  a  third  person,  though 
the  complainant  is  not  in  the  act- 
ual possession  of  the  land  con- 
veyed thereby:  Boggess  v.  Scott, 
48  W.  Va.  310.  Possession  of  the 
premises  acquired  by  the  holder  of 
a  tax-deed  through  an  arrange- 
ment with  a  tenant  of  the  original 
owner  warrants  a  bill  to  quiet 
title:  Lillie  v.  Snow,  118  Mich.  611. 
In  Mississippi  an  owner  out  of  pos- 
session may  file  a  bill  to  have  set 
aside  as  a  cloud  on  title  a  tax-title 
held  by  a  party  in  possession, 
though  the  court  of  chancery  can- 
not award  possession:  Wofford  v. 
Bailey,  57  Miss.  239.  The  same 
rule  prevails  in  Indiana;   and  if 


the  party  out  of  possession  suc- 
ceeds in  his  suit,  the  decree  will 
be  evidence  in  his  favor  in  a  suit 
to  recover  possession:  Farrar  v. 
Clarkj  97  Miss.  447.  In  the  same 
state  the  holder  of  the  tax-title 
may  file  a  bill  to  quiet  his  title  or 
have  •  the  lien  of  the  tax  estab- 
lished if  the  title  proves  defective : 
Locke  v.  Cattell,  96  Ind.  291.  A  bill 
to  quiet  title  as  against  tax-claims 
by  the  state  will  not  lie  without  a 
Statute  providing  for  it:  Burrill  v. 
Auditor-General,  46  Mich.  256. 
Questions  of  laches  and  the  stat- 
ute of  limitations:  Kraus  v.  Mont- 
gomery, 114  Ind.  103;  Burke  v. 
Cutler,  ,78  Iowa  299;  Wisconsin 
Central  R.  Co.  v.  Lincoln  County, 
67  Wis.  478. 

i  The  court  of  chancery  is  not 
the  proper  tribunal  for  settling 
titles  to  land  generally:  Munson 
v.  Munson,  28  Conn.  582;  Thayer 
v.  Smith,  9  Met.  469;  Devaux  v. 
Detroit,  Har.  Ch.  98;  Blackwood  v. 
Van  Vleet,  11  Mich.  252;  Sander- 
lin  v.  Thompson,  2  Dev.  Ch.  539/ 
It  is  not  competent  to  give  relief 
in  equity  against  the  party  in  act- 
ual possession;  he  having  a  con- 
stitutional right  to  a  trial  by  jury: 
Tabor  v.  Cook,  15  Mich.  322.  See 
Springer  v.  Rosette,  47  111.  223; 
Locke  v.  Cattell,  96  Ind.  291.  In 
South  Carolina  a  grantee  of  the 
state,  in  possession  of  land  right- 
fully sold  for  taxes,  must  answer 
to  the  rightful  owner  thereof  in  a 
suit  to  vacate  the  deed  brought 
within  two  years  from  the  date  of 
the  tax-deed:  Pool  v.  Evans,  57 
S.  C.  78. 
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structive  possession,  which  either  may  claim  by  virtue  of  the 
conveyances  which  he  holds,  the  suit  at  law  would  appear  to 
be  the  adequate  remedy  in  such  a  case  also.1  As  in  removing 
cloud  from  title,  he  who  seeks  relief  against  a  tax-deed  must 
pay  or  offer  to  pay  whatever  taxes,  interest,  costs,  etc.,  are 
justly  chargeable  against  the  land,  and  payment  will  be,  re- 
quired by  the  decree ; 2  otherwise,  where  the  taxes  were  abso- 
lutely void.3 


i  Bonnell  v.  Roane,  20  Ark.  114; 
Scott  v.  Watkins,  22  Ark.  556; 
Parish  v.  Eager,  15  "Wis.  532.  In 
Kentucky  it  has  been  held  that  al- 

'  though  neither  party  is  in  posses- 
sion of  land  sold  for  taxes,  a  bill 
to  cancel  the  auditor's  deed  to  the 
purchaser,  and  the  purchaser's 
deed  .to  the  defendant,  may  be 
maintained  by  the  owner:.  Na- 
tional Bank  v.  Licking  Valley,  etc. 
Co.  (Ky.),  22  S.  W.  Rep.  881. 

2  See  Gage  v.  Waterman,  121  111. 
115;  Gage  v.  Caraher,  125  111.  447; 
Smith  v.  Prall,  133  111.  308;  Gage 
v.  Dupuy,  134  111.  132;  Gage  v. 
Nichols,  135  111.  128;  Glos  v. 
O'Brien  Lumber  Co.,  183  111.  211; 
Cotes  v.  Rohrbeck,  139  111.  532; 
Montgomery  v.  Trumbo,  126  Ind. 
831;  Willard  v.  Ames,  130  Ind. 
851;  Browning  v.  Smith,  139  Ind. 
280;  Taylor  v.  Ormsby,  66  Iowa 
109;  Gardner  v.  Early,  69  Iowa  42; 
Barke  v.  Early,  72  Iowa  273 ;  Guise 
v.  Early,  72  Iowa  283;  Buckley  v. 

1  Early,  72  Iowa  289;  Snell  v.  Du- 
buque &  S.  C.  R.  Co.,  88  Iowa  442; 
Cone  v.  Wood,  108  Iowa  260;  Wil- 
son v.  Reasoner,  37  Kan.  663; 
Ragsdale  v.  Alabama  G.  S.  R.  Co., 
67  Miss.  106;  Casey  v.  Wright,  14 
Mont.  315;  Dillon  v.  Merriam,  22 
Neb.  151;  Browne  v.  Finlay,  51 
Neb.  465;  O'Neil  v.  Tyler,  3  N.  D. 
47;  Brentano  v.  Brentano  (Or.), 
67  Pac.  Rep.  922;  Clark  v.  Darling- 
ton, 11  S.  D.  418;  Strother  v. 
Reilly,  105  Tenn.  48;   McClain  v. 


Batton,  50  W.  Va.  121;  Hayes  v. 
Douglas  County,  92  Wis.  429; 
Blackman  v.  Arnold  (Wis.),  89  N. 
W.  Rep.  513.  Owners  who  had  paid 
taxes  not  required,  as  condition  to 
having  tax-deeds  set  aside,  to  re- 
fund taxes  paid,  where  holders  of 
such  deeds  paid  under  different  de- 
scriptions: Maher  v.  Brown,  183 
111.  575.  Reimbursement  required 
without  regard  to  statute  of  limi- 
tations: ,  Harbor  v.  Sexton,  66 
Iowa  211;  Wygant  v.  Dahl,  26  Neb. 
562.  Reimbursement  refused  be- 
fore suit,  not  made  condition  of 
relief:  Perham  v.  Haverhill  Fibre 
Co.,  64  N.  H.  485.  On  setting 
aside  of  tax-deed  complainant  not 
required  to  pay  tax  prior  to  taxes 
for  which  sale  was  made:  Lauer 
v.  Weber,  i77  111.  115.  Decree  re- 
quiring repayment  as  condition  to 
relief  held  not  erroneous  for  not 
fixing  definite  period  '  within 
which  payment  must  be  made: 
Glos  v.  Brown,  194  111.  307.  Plaint- 
iff held  not  entitled  to  impeach 
validity  of  tax  by  showing  that 
proceedings  annexing  the  land  to 
the  town  which  levied  the  tax  were 
illegal:  Scarry  v.  Lewis,  133  Ind. 
96. 

s  Powers  v.  Larabee,  2  N.  D. 
141;  Eaton  v.  Bennett  (N.  D.),  87 
N.  W.  Rep.  188;  Title  Trust  Co.  v. 
Aylsworth  (Or.),  66  Pac.  Rep.  276. 
One  whose  land  has  been  sold  for 
taxes  the  legality  of  which  is  in 
good  faith  controverted  may  sue 
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Fraud.  A  tax  founded  on  a  fraudulent  assessment  will  be 
enjoined.1  An  assessment  is  not  fraudulent  merely  because  of 
being  excessive,  if  the  assessors  have  not  acted  from  improper 
but  if  it  is  purposely  made  too  high  through  preju- 


motive ; 2 


to  have  his  title  quieted  without 
offering  to  pay  his  just  share  of 
the  public  burdens :  O'Neil  v.  Ty- 
ler, 3  N.  D.  47. 

i  Assessors  have  not  an  unlim- 
ited discretion  in  levying  taxes; 
fraudulent  action  on  their  part 
may  be  corrected  in  equity,  and 
there  may  possibly  be  other  rem- 
edy for  fraudulent  valuation :  Bath 
v.  Whitmore,  79  Me.  182.  An  in- 
junction to  restrain  the  collection 
of  a  tax  alleged  to  have  been  fraud- 
ulently assessed  'will  not  be  re- 
fused by  a  federal  court  on  the 
ground  that  a  proceeding  by  certi- 
orari is  pending  in  the  state  court, 
since  the  motives  -which  may  have 
actuated  the  assessor  in  making 
the  assessment  are  not  open  to  re- 
view in  the  certiorari  proceeding: 
Hazzard  v.  O'Bannon,  36  Fed.  Rep. 
854.  The  remedy  by  appeal  to  the 
circuit  court  is  not  exclusive  where 
the  assessment  is  arbitrary  and 
fraudulent:  Kersten  v.  Milwau- 
kee, 106  Wis.  200.  Where  fraud 
is  not  charged  against  the  board 
of  review  an  assessment'  con- 
firmed by  it  after  appearance  and 
complaint  will  not  be  set  aside  on 
the  ground  that  the  assessors'  val- 
uation was  excessive  and  fraudu- 
lent, and  for  omissions  of  statu- 
tory requirements;  the  board's  ac- 
tion is  final  and  conclusive,  and 
purges  the  original  assessment  of 
fraud  and  mistake:  Burton  Stock- 
Car  Co.  v.  Traeger,  187  111.  9,  cit- 
ing Spring  Valley  Coal  Co.  v.  Peo- 
ple, 157  111.  543,  and  New  Haven 
Clock  Co.  v.  Kochersperger,  175 
111.  383.  As  to  the  time  within 
which  an  action  must  be  brought 


to  enjoin  the  collection  of  a  pav- 
ing assessment  on  the  ground  that 
members  of  the  city  council  had  a 
pecuniary  interest  in  the  contract, 
see  Topeka  v.  Gage,  44  Kan.  87. 

2  Maish  v.  Arizona,  164  U.  S. 
599;  Pacific  Hotel  Co.  v.  Lieb,  83 
111.  602;  Chicago  Grain,  etc.  Ex- 
change v.  Gleason,  121  111.  502; 
Phcenix  Grain,  etc.  Exchange  v. 
Gleason,  121  111.  524;  Hamilton 
v.  Rosenblatt,  8  Mo.  App.  237; 
Smith  v.  Kelly,  24  Or.  464;  Edi- 
son Electric  Ilium.  Co.  v.  Spo- 
kane County,  22  Wash.  168.  Even 
though  irregularly  made:  Gage  v. 
Evans,  90  111.  569.  "Whether  or 
not  there  has  been  fraud  in  the  ex- 
cessive valuation  of  property  for 
taxation  is  a  question  which  will 
depend  largely  upon  the  circum- 
stances of  each  particular  case  in 
which  the  valuation  is  made.  The 
excessive  valuation  by  itself  does 
not  establish  fraud,  but  the  at- 
tending circumstances  may  be 
looked  into  in  order  to  deter- 
mine whether  or  not  the  valua- 
tion was  excessive:"  Burton 
Stock-Car  Co.  v.  Traeger,  187  111. 
9,  citing  cases.  ,  Equity  will  not 
enjoin  an  assessment  of  property 
at  its  full  value,  on  the  ground  of 
inequality  resulting  from  the  as- 
sessment of  other  property  at  less 
than  its  full  value,  unless  it  ap- 
pears that  the  assessing  officers, 
whose  acts  of  undervaluation  cre- 
ate the  unjust  burden,  intention- 
ally and  habitually  violate  the 
law  by  assessing  property  at  less 
than  its  true  value;  but  it  need 
not  conclusively  appear  that  they 
did  so  with  intent  to  injure  com- 
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dice  or  a  reckless  disregard  of  duty  in  opposition  to  what  must 
necessarily  be  the  judgment  of  all  competent  persons,1  or 
through  the  adoption  of  a  rule  which  is  designed  to  operate 
unequally  upon  a  class  and  to  violate  the  constitutional  rule  of 
uniformity,2  the  case  is  a  plain  one  for  the  equitable  remedy 
by  injunction.  So  is  any  case  in  which  a  tax  is  rendered  un- 
equal or  unfair  by  fraudulent  or  reckless  conduct  of  officers,3 
or  in  which  the  party  is  deprived  by  like  practices  of  impor- 
tant rights  which  the  law  intends  to  secure  to  him;  such,  for 
instance,  as  the  right  of  appeal  from  an  assessment,  or  to  be 
heard  by  the  board  of  review  before  his  assessment  should  be 
raised.4    But  mere  irregularities  in  the  proceedings  of  taxoffi- 


plainant  and  his  class  of  taxpay- 
ers: Taylor  v.  Louisville  &  N.  R. 
Co.,  88  Fed.  Rep.  350,  31  C.  C.  A. 
537. 

i  Wright  v.  Railroad  Co.,  64  Ga. 
783;  Pacific  Postal  Tel.  Co.  v.  Dal- 
ton,  119  Cal.  604;  Republic  L.  Ins. 
Co.  v.  Pollak,  75  111.  292;  Chicago, 
etc.  R.  Co.  v.  Cole,  75  111.  591;  Ot- 
tawa Glass  Co.  v.  McCaleb,  81  111. 
556;  New  Haven  Clock  Co.  v. 
Kochersperger,  175  111.  383;  Mer- 
rill v.  Humphrey,  24  Mich.  170; 
Albany,  etc.  R.  Co.  v.  Canaan,  16 
Barb.  244;  Webb  v.  Renfrew,  7 
Okl.  198;  Knapp  v.  King  County, 
17  Wash.  567;  Gove  v.  Tacoma 
(Wash.),  67  Pac.  Rep.  261,  and 
cases  cited;  Lepperts  v.  Calumet 
Supervisors,  21  Wis.  688;  Milwau- 
kee Iron  Co.  v.  Hubbard,  29  Wis. 
51.  See  Los  Angeles  County  v. 
Ballerino,  99  Cal.  593. 

2  Cummings  v.  National  Bank, 
101  U.  S.  153;  Pelton  v.  National 
Bank,  101  TJ.  S.  143;  Dundee 
Mortg.  T.  Inv.  Co.  v.  Parrish,  24 
Fed.  Rep.  197;  Chicago,  B.  &  Q. 
R.  Co.  v.  Board  of  Com'rs,  67  Fed. 
Rep.  411,  14  C.  C.  A.  456,  32  IT.  S. 
App.  227;  Chicago,  B.  &  Q.  R.  Co. 
v.  Board  of  Com'rs,  54  Kan.  781. 

8  Hamblin   Real   Estate   Co.   v. 


Astoria,  26  Or.  599;  Semple  v. 
Langlade  County,  75  Wis.  354. 
Fraudulent  undervaluation;  owner 
of  other  property  relieved  propor- 
tionately: "Walsh  v.  King,  74  Mich. 
350.  Only  Bo  much  as  appears  to 
be  unreasonable  should  be  en- 
joined: Trustees  v.  Guenther,  19 
Fed.  Rep.  395;  Merrill  v.  Humph- 
rey,, 24  Mich.  170;  Chattanooga  v. 
Railroad  Co.,  7  Lea  561.  Where 
the  tax-roll,  because  of  intentional 
omissions  of  property,  was  so 
fraudulent  that  it  afforded  no 
basis  for  the  court  to  estimate  the 
excessive  portions  of  the  tax,  a 
decree  holding  the  entire  tax:roll 
void  was  proper:  Auditor-General 
v.  Pioneer  Iron  Co.,  123  Mich.  521. 
If,  in  spite  of  valid  legislation 
compromising  the  tax  with  the 
taxpayer,  the  officer  -attempts  to 
proceed  to  sale,  he  will  be  en- 
joined: Tallahassee  Manuf.  Co.  v. 
Glenn,  50  Ala.  489.  If  a  munici- 
pality sells  lands  representing 
that  there  are  no  taxes  against 
them,  it  will  be  enjoined  from  en- 
forcing back  taxes:  Calhoun 
County  v.  American  Em.  Co.,  93 
TJ.  S.  124. 

*  See    Cleghorn    v.    Postlewaite, 
43  111.  428;   Darling  v.  Gunn,  50 
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cers  do  not  make  out  fraud,  or  even  give  evidence  of  it.1  And 
fraud  must  be  alleged  and  proved :  all  presumptions  are  against 
it.2  It  has  been  held  that  a  suit  to  set  aside  a  tax-sale  for 
fraud  may  be  maintained  by  an  owner  out  of  possession  of  the 
land,  it  not  being  a  suit  to  quiet  title.3 

Bills  of  interpleader.  It  is  possible  for  eases  to  arise  in  which 
the  same  sum  of  money  is  demanded  as  a  tax  under  conflicting 
claims,  by  different  officers  —  or,  in  city  cases  under  peculiar 
ordinances,  by  a  contractor  and  an  officer.  Conflicting  claims 
may  also  arise  where  one  is  taxed  as  representing  another,  in 
the  capacity  of  agent,  trustee,  or  otherwise,  or  as  an  officer  of 
a  corporation  representing  the  shareholders,  and  where  the 
person  beneficially  interested  contests  the  tax.  Such  cases 
may  possibly  justify  a  bill  of  interpleader  as  the  most  ready 
method  of  determiniug  to  whom  the  custodian  of  the  fund  is 
under  obligation  to  make  payment.4  It  has  been  held  that  a 
bill  of  interpleader  will  not  lie  at  the  suit  of  an  executor  to 
compel  two  towns  to  determine  in  which  he  is  taxable.  His 
remedy  is  at  law  after  payment  to  one  of  the  towns.5 

111.  424;  Dempster  v.  Chicago,  175  era  Oregon  Co.  v.  Coos  County,  39 

111.    278;    Citizens'    Nat.   Bank   v.  Or.  185.  Evidence  held  insufficient 

Columbia  County,  23  Wash.  441.  to  establish  fraud  in  making  an 

iPerley  v.  DollofC,  60  N.  H.  504;  assessment:     Clement    v.    People, 

Wagoner  v.  Loomis,  37  Ohio  St.  177  111.  144.  Failure  to  collect  taxes 

571.    It  is  immaterial  that  the  as-  no  proof  of  fraud:  Mitchell  v.  Cra- 

sessor  failed  to  keep  his  promise  ven  County,  74  N.  C.  487.    It  was 

to  visit  the  complainant's  office  to  held  in  Auditor-General  v.  Pioneer 

hear  suggestions  in  regard  to  the  Iron  Co.,  123  Mich.  521,  that  where 

property   before   making   the   as-  a  tax-roll  was  proved  to  have  been 

sessment:  Buttenuth  v.  St.  Louis  fraudulently  made  up  it  was  not 

Bridge  Co.,  123  111.  535.  necessary  for  persons  resisting  the 

2  Pacific  Hotel  Co.  v.  Lieb,  83  111.  sale  of  lands  for  taxes  levied  there- 

602;  Union  Trust  Co.  v.  Weber,  96  under  to  furnish  the  court  with 

111.  346.    As  to  sufficiency  of  alle-  data  for  the_  proper  estimation  of 

gations,  see   Sterling  Gas  Co.  v.  their' taxes. 

Higby,    134    111.    557;     Delphi    v.  s  Herr  v.  Martin,  90  Ky.  377. 

Bowen,  61  Ind.  29;  Florer  v.  Sher-  *  See  Thomson  v.  Bbbets,  Hopk. 

wood,   128   Ind.   495;    Bardrick  v.  Ch.  272;   Mohawk  &  H.  R.  Co.  v. 

Dillon,  7  Okl.  535;  Lee  v.  Mehew,  Clute,  4  Paige  384. 

8  Okl.  136;  Oregon  &  C.  R.  Co.  v.  b  Macy  v.  Nantucket,  121  Mass. 

Jackson  County,  38  Or.  589;  South-  351. 
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Statutory  methods  of  attack.  In  some  states  provisions 
have  been  made  by  statute  for  attacking  and  annulling  assess- 
ments, for  setting  aside  tax-sales,  and  for  withholding  or  va- 
cating tax-deeds.  Thus,  in  Florida  a  petition  may,  under  the 
statute,  be  filed  to  have  an  assessment  for  taxes  declared  illegal 
and  void ; '  in  Minnesota  a  statutory  action  lies  to  test  the  va- 
lidity of  a  forfeiture  of  land  for  non-payment  of  taxes; 2  in  New- 
York  it  is  provided  that  the  comptroller  shall  cancel  a  sale  for 
taxes  and  shall  refund  the  purchase-money  if  he  shall  discover 
that  such  sale  was  invalid ; 3  and  the  tax-law  of  Michigan  coh- 


i  The  petition  is  demurrable  un- 
less it  shows  that  the  illegality 
existed  at  the  time  it  was  filed: 
Pensacola  v.  Bell,  22  Fla.  466. 
Where  the  legal  items  can  be  sep- 
arated from  the  assessment  list 
■without  impairing  those  which  are 
legal,  the  entire  assessment  should 
not  he  declared  to  have  been  un- 
lawfully made:  Tampa  v.,Mugge, 
40  Fla.  326,  citing  Pensacola  v. 
Louisville  &  N.  R.  Co.,  21  Fla.  492. 

2  To  sustain  this  action  it  is  not 
necessary  that  plaintiff  bring  him- 
self within  what  are  called  "the 
acknowledged  heads  of  equity." 
The  right  of  action  given  is  a 
right  to  test  generally,  and  with- 
out limitations:  Willard  v.  Red- 
wood County  Com'rs,  22  Minn. 
61.  Nor  is  it  necessary  that  the 
complaint  allege  that  the  forfeited 
land  has  been  purchased  from  the 
state:  Ibid.  As  the  proceeding  is 
purely  statutory,  it  is  competent 
to  provide  that  the  complainant 
shall  pay  the  costs;  such  a  pro- 
vision is  not  repugnant  to  that 
clause  of  the  bill  of  rights  which 
declares  that  "every  person  ought 
to  obtain  justice  freely  and  with- 
out purchase:"  Ibid. 

8  This  power,  it  has  been  held, 
Is  for  the  purchaser's  benefit,  and 


it  cannot  be  invoked  by  the  owner 
of  the'  lands  sold,  nor  can  such 
owner  have  the  decision  setting 
the  sale  aside  reviewed:  People 
v.  Chapin,  104  N.  Y.  369;  Ostran- 
der  v.  Darling,  127  N.  Y.  70; 
People  v.  Wemple,  139  N.  Y.  240; 
People  v.  Roberts,  144  N.  Y.  234, 
151  N.  Y.  540.  The  statute  is  not 
confined  to  cases  where  the  in- 
validity results  from  some  defect 
in  the  comptroller's  proceedings 
in  respect  to  the  sale,  or  to  those 
cases  where  the  comptroller  dis- 
covers the  defect  by  his  own  un- 
aided researches  and  without  sug- 
gestion or  evidence  from  any  one 
else:  People  v.  Chapin,  105  N.  Y. 
309.  The  comptroller  acts  judi- 
cially in  deciding  upon  the  applica- 
tion, and  his  judgment  declaring 
•  the  sale  invalid  cannot  be  attacked 
collaterally  in  proceedings  for  a 
mandamus  to  compel  the  land  of- 
fice commissioners  to  direct  the 
repayment  of  the  purchase-money 
required  by  the  statute:  In  re 
Harris,  90  Hun  245,  36  N.  Y.  Supp. 
29.  Where  some  of  the  taxes  for 
which  lands  are  sold  are  valid, 
the  cancellation  of  the  sales  does 
not  cancel  such  taxes,  and  it  is 
proper  for  the  comptroller  to  carry 
them  forward  on  his  books  for  col-  I 
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tains  provisions  by  which  sales  may  he  set  aside  upon  applica- 
tion to  the  court  in  cases  wb,ere  the  taxes  were  paid,  or  where 
the  property  was  exempt  from  taxation,1  arid  it  also  authorizes 
the  auditor-general,  in  like  cases,  to  withhold  a  conveyance,2 
or,  if  a  conveyance  has  been  executed,  to  give  a  certificate  of 
error.3  In  Michigan  the  statute  also  directs  that  in  case  of  the 
sale  for  delinquent  taxes  of  lands  belonging  to  any  infant,  the 
court  may  order  such  sale  stayed  or  canceled  if  it  appears  to 


lection  on  future  sales  of  the 
lands:  People  v.  Wemple,  53  Hun 
197,  6  N.  Y.  Supp.  732. 

i  See,  for  the  grounds  upon 
which  a  petition  or  a  bill  of  re- 
view will  lie  in  Michigan  to  set 
aside  a  tax-sale  that  has  been 
confirmed:  Berkey  v.  Burchard, 
119  Mich.  101;  Brooks  v.  Auditor- 
General,  119  Mich.  329;  Burns  v. 
Ford,  124  Mich.  274.  Petition  dis- 
missed for  laches:  Cook  v.  Hall, 
123  Mich.  378.  Where  the  tax- 
sale  purchaser  has  applied  for  a 
writ  of  assistance  to  the  court  in 
which  the  proceedings  leading  to 
decree  and  sale  were  had,  the  orig- 
inal owner,  upon  a  counter-peti- 
tion and  notice  to  the  auditor- 
general  and  the  purchaser,  may 
seek  to  have  the  sale  and  deed 
set  aside  because  of  defects  in 
said  proceedings.  The  purchaser 
being  already  before  the  court,  an 
independent  bill  to  bring  him  in 
is  unnecessary:  Jenkinson  v.  Au- 
ditor-General, 104  Mich.  34.  A 
decree  setting  aside  sale  and  deed 
should  require  the  original  owner 
to  refund  to  the  purchaser  the 
amount  paid  by  the  latter,  with 
interest:  Ibid. 

2  As  to  when  the  auditor-general 
is  warranted  in  withholding  a  tax- 
deed,  see  Hand  v.  Auditor-Gen- 
eral, 112  Mich.  597;  Kneeland  v. 
Auditor-General,  113  Mich.  63.  The 
statute    fixes    no    limit    of    time 


within  which  the  auditor-general 
may  act  in  withholding  or  cancel- 
ing a  deed:  Kneeland  v.  Wood, 
117  Mich.^174.  As  there  is  no 
provision  prescribing  how  the 
fact  of  payment  shall  be  made  to 
appear,  the  auditor-general  may 
satisfy  himself  of  the  fact  of  pay- 
ment (or  of  an  attempt  to  pay 
rendered  unavailing  through  the 
officer'^  fault)  by  any  competent 
proof,  subject  to  review  by  the 
courts  in  a  proper  proceeding: 
Ibid. 

3  This  provision  in  regard  to 
the  auditor-general's  furnishing  a 
certificate  of  error  does  not  con- 
travene the  section  of  the  consti- 
tution which  vests  the  judicial 
power  in  the  courts;  for  under  it 
the  auditor  acts  ministerially 
rather  than  judicially:  Northrup 
v.  Maneka,  126  Mich.  550.  It 
should  be  construed  liberally  to 
the  end  that  a  taxpayer  justly  en- 
titled to  relief  may  not  be  cut  off 
from  all  remedy:  Kneeland  v. 
Wood,  117  Mich.  174.  It  does  not 
authorize  the  auditor-general  to 
cancel  a  tax-deed  upon  his  Own 
motion,  but  only  upon  the  appli- 
cation of  an  interested  party;  and 
it  does  not  apply  to  tax-deeds 
which  have  been  issued  to  the 
state  under  the  homestead  pro- 
visions of  the  tax-law:  State  Land 
Office  Com'r  v.  Auditor-General 
(Mich.),  91  N.  W.  Rep.  153.     In 
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be  necessary  to  protect  his  rights.1  Irrespective  of  statute  the 
rule  would  be,  where  land  has  been  sold  in  pursuance  of  the 
judgment  or  decree  of  a  competent  court,  after  due  oppor- 
tunity given  the  delinquent  taxpayer  and  others  interested  to 
appear  and  make  defense,  that  the  subsequent  proceedings 
should  be  governed  by  the  rules  which  apply  to  ordinary  ju- 
dicial sales; 2  and,  as  has  been  shown,  a  judicial  tax-sale  must 
usually  be  attacked,  if  at  all,  in  the  tax-suit  itself,  or  in  a  direct 
proceeding  brought  for  that  purpose.3  ^here  direct  remedies 
are  provided  by  statute  for  attacking  tax-deeds,  they  should  be 
pursued,  and  the  original  owner  cannot  be  allowed  to  attack 
a  deed  collaterally  by  showing  in  ejectment  that  the  tax  has 
been  paid,  or  that  his  attempt  to  pay  it  failed  through  an  offi- 
cer's fault.* 


Action  against  assessors. 

injury  to  the  taxpayer  is  very 

Mann  v.  Carson,  120  Mich.  631,  the 
issue  of  a  writ  of  assistance  to 
put  a  tax-purchaser  in  possession 
was  stayed  for  ninety  days  to  en- 
able the  land-owner  to  apply  to 
the  auditor-general  to  have  the 
tax-deed  canceled.  While  the  au- 
ditor-general will  be  compelled  by 
mandamus  to  issue  a  certificate 
of  error  to  which  the  relator  is 
entitled  (Youngs  v.  Auditor-Gen- 
eral, 118  Mich.  550;  Hubbard  v. 
Auditor-General,  120  Mich.  505), 
yet  he  will  not  be  compelled  to 
grant  such  a  certificate  on  grounds 
which  are  foreclosed  by  the  decree 
of  sale,  and  which  could  only  be 
raised  in  a  direct  proceeding  in 
the  case:  Cook  v.  Auditor-General, 
124  Mich.  430.  Nor  will  he  be  re- 
quired to  issue  such  a  certificate 
where  the  title  of  the  grantee  in 
the  tax-deed  has  been  settled  in 
a  suit  involving  the  regularity  of 
the  tax  proceedings  and  the  valid- 
ity of  the  deed:  Hanchett  v.  Au- 
ditor-General, 124  Mich.  424.  ,  A 
certificate  of  error  which  shows 


The  wrong  which  results  in 
likely  to  originate  with  the  as- 

affirmatively  that  it  was  issued 
upon,  a  supposed  error  or  defect 
which  as  a  matter  of  law  was 
clearly  not  such,  should  in  any  pro- 
ceeding be  treated  as  void:  Vet- 
terly  v.  McNeal  (Mich.),  89  N.  W. 
Rep.  441.  A  certificate  purporting 
to  set  aside  a  tax-deed  for  the  taxes 
of  several  years  might  annul  the 
deed  in  part  only,  if  the  errors 
did  not  affect  all  of  the  titles  cov- 
ered: Ibid.  Where  the  auditor- 
general,  as  authorized  by  the 
^statute,  has  issued  a  certificate  of 
error  against  a  tax-deed,  such  deed 
is  insufficient  to  establish  title  in 
the  purchaser:  Nowlen  v.  Hall 
(Mich.),  87  N.  W.  Rep.  222. 

i  Foegan  v.  Carpenter,  117  Mich. 
89.    A  minor  under  guardianship, 
as  well  as  one  without  a  guardian, 
is   within   the   protection   of  this ' 
statute:  Ibid. 

2  Jones  v.  Gillis,  45  Cal.  41. 

»  See  ante,  p.  898. 

*Kneeland  v.  Wood,  117  Mich. 
174.       v 
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sessor.  The  action  of  that  officer,  when  property  is  taxed  by 
value,  determines  the  proportion  which  shall  be  levied  on  each 
individual  taxpayer;  and  the  taxation  is  equal  or  unequal  ac- 
cording as  the  assessor  performs  his  duty  well  or  ill.  When 
wrong  results,  therefore,  it  is  natural- to  inquire  whether  there 
may  not  be  a  remedy  therefor  against  the  assessor;  and  this 
inquiry  must  be  answered  on  a  consideration  of  the  nature. of 
assessors'  duties,  and  of  the  reasons,1  both  public  and  personal, 
that  bear  upon  the  policy  and  justice  of  individual  responsi- 
bility. 

It  has  long  been  considered  of  the  very  highest  importance, 
that  when  questions,  either  of  law  or  fact,  are  referred  to  the 
judgment  of  an  officer  selected  for  the  purpose  of  passing  upon 
them,  he  should  be  guarded  by  such  rules  of  protection  that 
in  acting  he  should  be  under  no  concern  regarding  personal 
consequences,  so  that  the  free  exercise  of  an  unbiased  judg- 
ment may  be  expected  from  him.  To  ensure  to  him  the  neces- 
sary feeling  of  security,  it  is  necessary  that  he  be  altogether 
exempt  from  responsibility  to  such  interested  parties  as  may  be 
dissatisfied  with  his  conclusions,  and  who  might  be  inclined, 
if  the  law  permitted  it,  to  call  him  to  personal  account  for  his 
mistakes  or  faults  of  judgment,  and  endeavor  to  recover  from 
him  a  compensation  for  any  loss  that  they  may  have  suffered 
as  a  result  of  his  action.  The  policy  and  justice  of  this  exemp- 
tion are  so  plain  and  reasonable  that  the  rule  meets  with  uni- 
versal assent,  and  is  applied  in  all  cases  where  functions  of  a 
judicial  nature  are  exercised.  "Tbey  who  are  intrusted  to 
judge  ought  to  be  free  from  vexation,  that  they  may  deter- 
mine without  fear;  the  law  requires  courage  in  a  judge,  and 
therefore  provides  security  for  the  support  of  that  courage." 1 
"  Judges  have  not  been  invested  with  this  privilege  for  their 
own  protection  merely;  it  is  calculated  for  the  protection  of  the 
people  by  insuring  to  them  a  calm,  steady,  and  impartial  ad- 
ministration of  justice." 2  And  this  principle  of  protection  is 
not  limited  in  its  application  to  the  judges  of  courts,  but  ex- 

i  Barnardiston  v.  Soane,  6  How.  Rep.  23;  Mostyn  v.  Fabrigas,  Cow- 

St.  Tr.  1096,  per  North,  Ch.  J.  per  161;  Garnett  v.  Farrand,  6  B. 

2  Taaffe  v.  Dowries,  3  Moore  P.  &  C.  611;  Mills  v.  Collett,  6  Bing. 

C.  36  n.    See  Floyd  v.  Barker,  12  78;  Holroyd  v.  Bean,  2  B.  &  Aid. 
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tends  to  all  officers  who  have  duties  to  perform  which  in  their 
nature  are  judicial,  and  which  are  to  be  performed  according 
to  the  dictates  of  their  judgment.  Instances  of  this  nature  are 
the  decisions  of  highway  officers,  that  a  person  claiming  ex- 
emption from  a  road  assessment  is  not  exempt  in  fact,1  or  that 
one  assessed  is  in  default  for  not  working  out  the  assessment,2 
or  £hat  a  road  should  or  should  not  be  laid  out;  on  a  prescribed 
one;3  and  the  rule  applies  to  the  appraisement  of  damages 
when  property  is  taken  under  the  eminent  domain;4  to  action 
of  inspectors  of  elections  who  are  to  decide  questions  of  fact 
which  determine  the  qualifications  of  voters; 5  of  school  direct- 
ors in  deciding  upon  the  removal  of  a  teacher;6  of  corporate 
authorities  in  passing  upon  questions  of  suspension  of  members ; 7 
of  members  of  a  township  board  in  deciding  upon  the  allow- 
ance of  claims ; 8  and  the  like.  In  many  of  these  cases  it  will 
be  perceived  that  the  officer  who  is  held  exempt  is  one  who, 
in  the  main,  performs  ministerial  functions  only;  but  this  is 
unimportant,  if  in  the  particular  case  complained  of  he  was 
exercising  a  discretionary  authority,  or  one  which,  by  law, 
was  confided  to  his  deliberate  judgment.9 

473;   Pike  v.  Carter,  3  Bing.  78;  »  Sage  v.  Laurain,  19  Mich.  137. ' 

Dicas  v.  Lord  Brougham,   6  C.  &  *Van  Steenburgh  v.  Bigelow,  3 

P.   249;   Lowther  v.  Earl  of  Rad-  Wend.   42. 

nor,    8   East   113;    Basten  v.   Ca-  b  Gordon    v.    Farrar,    2    Doug. 

rew,    3    B.    &   C.    652;    Wilkes   v.  (Mich.)  511;  Jenkins  v.  Waldron, 

Dinsman,  7  How.  89;    Bradley  v.  11  Johns.  114;    Miller  v.  Rucker, 

Fisher,  13  Wall.  335;   Gregory  v.  1  Bush  135;    Carter  v.  Harrison, 

Brooks,  37  Conn.  365;   Walker  v.  5    Blackf.    138;    Rail   v.    Potts,    8 

Hallock,   32  Md.   239;    Gordon  v.  Humph.  225;   Peavey  v.  Robbins, 

Farrar,  2  Doug.  (Mich.)  411;  Wall  3  Jones  L.  339;   Caulfleld  v.  Bul- 

v.  Trumbull,  16  Mich.  228;  Yates  lock,   18   B.   Monr.   494;    Elbin  v 

v.  Lansing,  5  Johns.  282,  9  Johns.  Wilson,    33    Md.    135;    Friend    v. 

395;  Stewart  v.  Hawley,  21  Wend.  Hamill,  34  Md.  298;   Goetchens  v. 

552;     Weaver     v.     Devendorf,     3  Mathewson,  5  Lans.  214. 

Denio  117;  Vail  v.  Owen,  19  Barb.  «  Burton  v.  Fulton,   49  Pa.   St. 

22;   Hill  v.  Sellick,  21  Barb:  207;  151. 

Hoggatt  v.  Bigley,  6  Humph.  236;  THarman      v.      Tappenden,      1 

Fuller  v.  Gould,  20  Vt.  643;  Wil-  East   555. 

son  v.  Marsh,  34  Vt.  352.      ,  a  Wall  v.  Trumbull,  16  Mich.  228. 

i  Harrington  v.  Commissioners,  o  Jenkins  v.  Waldron,  11  Johns. 

2  McCord  400.  114;  Weaver  v.  Devendorf,.  3  Denio 

2  Freeman  v.  Cornwall,  10  Johns.  117;   Wall  v.  Trumbull,  16  Mich. 

470.  228.    The  levy  of  a  tax  within  the 
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If  the  duties  of  assessors  are  in  their  nature  judicial,  then 
this  principle  applies,  and  they  are  entitled  to  rely  upon  it  for 
their  protection.  The  proper  remedy  for  erroneous  decisions 
on  their  part  will  then  be  seen  to  be,  not  a  suit  at  law  to  hold 
them  to  personal  responsibility,  but  some  direct  proceeding  to 
correct  the  error,  and  prevent  the  injurious  consequences  likely 
to  flow  from  it. 

"  In  the  imperfection  of  human  nature,"  it  has  been  said  by 
an  eminent  judge,  "  it  is  better  that  an  individual  should  occa- 
sionally suffer  a  wrong  than  that  the  course  of  justice  should 
be  impeded  and  fettered  by  constant  and  perpetual  restraints 
and  apprehensions  on  the  part  of  those  who  are  to  administer 
it."1  But  the  law  does  not  intend  that  wrong  shall  result  in 
any  case;  it  gives  remedies  which  are  supposed  to  be  adequate 
for  all  wrongs,  and  we  are  to  see  now  whether  the  particular 
remedy  of  a  personal  action  at  law  is  given  against  assessors. 

That  the  duty  of  these  officers  calls  into  action  the  judicial 
function  is  unquestionable.  They  are  called  upon  to  value 
estates,  and  they  must  do  so  on  their  best  judgment  under  all 
the  circumstances  which  go  to  affect  the  value.  They  should 
do  this  impartially  as  between  the  several  persons  whose 
estates  they  are  to  value,  and  for  the  same  reasons  as  apply  in 
the  case  of  judges  of  courts,  they  should  fear  no  one  and  have 
motive  for  favoring  no  one.  If,  therefore,  it  shall  be  found 
that  one  of  these  officers  has  made  an  excessive  assessment,  he 
cannot  be  held  personally  responsible  for  the  error,2  whether 
it  result  from  an  erroneous  view  of  the  facts  or  of  the  law.3 

limits  of  legislative   authority   is  57  Cal.    614;    Walker  v.   Hallock, 

an   act   of   sound   discretion,   and  32  Ind.  239;  Macklot  v.  Davenport, 

cannot  render  the  board  ordering  17  Iowa  379;    Muscatine' Western 

it  liable  to  those  whose  property  R.  Co.  v.  Horton,  38  Iowa  33;  Lil- 

is  taken  to  satisfy  it:    Moore  v.  ienthal  v.   Campbell,   22  La.  An. 

School  Directors,  59  Pa.  St.  232.  600;  Dillingham  v.  Snow,  5  Mass. 

iLord    Tenter  den,    Ch.    J.,    in  547;   Wall  v.  Trumbull,  16  Mich. 

Garnett  v.  Ferrand,  6  B.  &  C.  611.  228;    Stewart  v.   Chase,   53   Minn. 

2  San  Jos6  Gas  Co.  v.  January,  62;   Edes  v.  Boardman,,  58  N.  H. 

3  See  Williams  v.  Weaver,  75  N.  An  assessor  held  not  liable  for 
Y.  30.  An  assessor  held  not  li-  refusing  to ,  assess  certain  lands 
able  for  committing  the  tax  war-  to  plaintiff,  thus  compelling  him, 
rant  to  himself  as  collector,  under  as  a  non-taxpayer,  to  pay  tolls  for 
an  erroneous  view  of  the  law:  using  a  bridge:  Meade  v.  Haines, 
Lincoln  v.  Chapin,  132  Mass.  470.  81  Mich.  261. 
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But  even  a  judge,  if  he  claims  immunity,  must  be  careful  not 
to  assume  a  jurisdiction  which  the  law  does  not  confer  upon 
him.  If  persons  assume  to  be  assessors  when  they  are  not, 
they  may  justly  be  held  responsible  as  trespassers;1  and  the 
lawful  assessor,  if  he  assumes  an  authority  to  decide  upon  the 
rights  of  others  in  cases  which  the  law  has  not  confided  to  his 
judgment,  is  in  general  responsible  to  the  same  extent  as  if  he 
possessed  no  official  character  whatever.  The  office  protects 
him  only  when  he  keeps  within  the  limits  which  have  been 
prescribed  for  his  official  action ;  when  he  exceeds  those  he  lays 
aside  his  official  character,  and  must  rely  for  his  protection  on 
the  same  principles  behind  which  citizens  in  private  life  must 
defend  themselves.  A  case  in  illustration  is  that  of  the  assess- 
ment of  a  personal  tax  upon  persons  who  ate  not  resident 
within  the  district,  and  consequently  not  subject  to  the  juris- 
diction of  the  assessors.2    Others  are  where,  in  extending  the 


580;  McDaniel  v.  Tebbetts,  60  N. 
H.  497;  Perley  v.  Dollofl,  60  N.  H. 
504;  Easton  v.  Calendar,  11  Wend. 
90;  Weaver  v.  Devendorf,  3 
Denio  117;  Barhyte  v.  Shepherd, 
35  N.  Y.  238;  Western  R.  Co.  v. 
Nolan,  48  N.  Y.  513;  Williams  v. 
Weaver,  75  N.  Y.  30;  Vail  v.  Owen, 
19  Barb.  22;  Brown  v.  Smith,  24 
Barb.  419;  People  v.  Reddy,  43 
Barb.  539;  Vose  v.  Willard,  47 
Barb.  329;  Bell  v.  Pierce,  48  Barb. 
51;  Pentland  v.  Stewart,  4  Dev. 
&  Bat.  386;  Steam  Navig.  Co.  v. 
Wasco  County,  2  Or.  206;  Wilson 
v.  Marsh,  34  Vt.  352.  See  Carpen- 
ter v.  Dalton,  58  N.  H.  615.  Where 
the  statute  gives  notice  and  pro- 
vides an  appeal  from  any  assess- 
ment by  any  person  aggrieved,  so 
that  a  taxpayer  has  ample  means 
for  the  redress  of  an  unjust  or 
unauthorized  assessment,  the 
owner  is  not  entitled,  in  the  ab- 
sence of  a  wilful  and  intentional 
assessment  of  property  at  more 
than  its  true  value,  to  recover  in 
an  action  against  the  assessor  and 
his    bondsmen    for    raising    the 


value  of  the  owner's  land  above 
that  sworn  by  him  pursuant  to  the 
statute:  State  v.  Reed,  159  Ho. 
77.  Where  the  statute  provides 
that  the  selectmen,  in  case  of  a 
person's  wilful  refusal  to  return 
the  list  of  his  taxable  property, 
shall  ascertain  the  value  of  his 
property  and  set  down  to  him  four 
times  the  amount  thereof,  their 
action  in  so  doing  is  judicial,  and 
they  are  not  liable  for  errors  of 
judgment,  mistakes,  or  irregulari- 
ties in  the  assessment:  Pawcett  v. 
Dole,  67  N.  H.  168. 

i  Allen  v.  Archer,  49  Me.  346. 
A  tax  levied  without  an  assess- 
ment is  of  course  void:  Shewalter 
v.  Brown,  35  Miss.  423. 

2  Hinman  v.  Stevens,  43  Me.  437 
Ware  v.  Percival,  61  Me.  391 
Martin  v.  Mansfield,  3  Mass.  419 
Agry  v.  Young,  11  Mass.  220;  Sum 
ner  v.  Dorchester,  4  Pick.  361 
Gage  v.  Currier,  4  Pick.  399;  In 
glee  v.  Bosworth,  5  Pick.  498 
Freeman  v.  Kenny,  15  Pick.  44 
Lyman  v.  Fiske,  17  Pick.  231 
Mygatt  v.  Washburn,  15  N.  Y.  316 
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tax  after  the  assessment  is  made,  they  spread  upon  the  roll  a 
sum  never  lawfully  voted,1  or  a  sum  in  excess  of  that  which  by 
law  is  to  be  levied  for  the  year,  or  in  excess  of  that  which  has 
been  lawfully  voted;2  or  a  sum  which  has  been  voted  for  an 
unlawful  purpose.3    And  an  assessor  is  personally  liable  if  he 


Bennett  v.  Buffalo,  17  N.  Y.  383; 
Clark  v.  Norton.  49  N.  Y.  243; 
Dorwin  v.  Strickland,.  57  N.  Y. 
492;  Wade  v.  Matterson,  4  Lans. 
159;  Westfall  v.  Preston,  49  Barb. 
349;  Bailey  v.  Buell,  59  Barb.  158, 
50  N.  Y.  662;  Henry  v.  Bdson,  2 
Vt.  499;  Fairbanks  v.  Kittredge, 
24  Vt.  9.  In  New  York,  where  a 
farm  is  situated  in  two  towns,  it 
is  assessable  only  in  the  one  in 
which  the  owner  resides,  and  an 
assessment  in  the  other  would 
render  the  assessor  liable:  Dora 
v.  Backer,  61  N.  Y.  261,  reversing 
61  Barb.  597.  But  where  one  is 
assessed  in  the  wrong  town  by 
his  own  request,  he  cannot  main- 
tain an  action  against  the  assess- 
ors for  so  assessing  him:  Pease 
v.  Whitney,  8  Mass.  93. 

i  As  where  a  school  tax  is  lev- 
ied which  was  voted  at  a  meeting 
not  legally  called :  Bussey  v.  Leav- 
itt,  12  Me.  378;  Baldwin  v.  Mc- 
Clinch,  1  Me.  102;  Colby  v.  Rus- 
sell, 3  Me.  227;  Mussy  v.  White,  3 
Me.  290;  Gardiner  v.  Gardiner,  5 
Me.  133;  Paine  v.  Ross,  5  Me.  400; 
Johnson  v.  Goodridge,  15  Me.  29; 
Barnard  v.  Argyle,  20  Me.  296; 
Kellar  v.  Savage,  20  Me.  199; 
Withington  v.  Eveleth,  7  Pick. 
106;  Little  v.  Merrill,  10  Pick.  543. 
A  tax-list  made  out  before  a  tax  is 
voted  is  void:  Mead  v.  Gale,  2 
Denio  232;  Gale  v.  Mead,  4  Hill 
109.  This  was  a  case  in  which  a 
tax  had  been  voted  and  the  vote 
afterwards  repealed,  and  at  a 
later  meeting  the  repealing  vote 
itself  repealed.  Held,  that  the  tax 


was  to  be  regarded  as  voted  at  the 
date  of  the  last  meeting.  But  as- 
sessors are  not  bound  to  go  be- 
hind the  records  to  see  that  a 
meeting  was  properly  called:  Sax- 
ton  v.  Nimms,  14  Mass.  315; 
Libby  v.  Burnham,  15  Mass.  144. 

2  Libby  v.  Burnham,  15  Mass. 
144;  Joyner  v.  School  District,  3 
Cush.  567; t  Grafton  Bank  v.  Kim- 
ball, 20  N.  H.  107;  Drew  v.  Davis, 
10  Vt.  506. 

s  Stetson  v.  Kempton,  13  Mass. 
271;  Drew  v.  Davis,  10  Vt.  506. 
The  liability  in  such  cases,  how- 
ever, would  probably  depend  upon 
the  position  the  assessor  occupies 
under  the  statutes  of  his  state  rel- 
ative to  the  vote.  If  the  assessor 
is  himself  to  take  from  the  town- 
ship records  the"  sums  voted,  and 
spread  them  upon  the  roll,  or  if 
they  are  certified  to  him  in  detail, 
so  that  he  is  necessarily  informed 
before  he  is  required  to  act  of- 
v  ficially  what  sums  are  legal  and 
what  illegal,  it  seems  clear  that 
he  cannot  fall  back  upon  the  vote 
for  his  protection.  But  if,  on  the 
other  hand,  some  other  officer  is 
required  to  certify  to  him  in  gross 
the  sums  voted,  and  he  is  then  to 
spread  the  amount  on  the  roll, 
this  certificate,  if  in  due  form, 
like  process  fair  on  its  face, 
should  constitute  his  sufficient  pro- 
tection, and  he  cannot  be  held 
bound  to  inquire  for  illegalities 
behind  it:  See  Wall  v.  Trumbull, 
16  Mich.  228;  Parish  v.  Golden, 
35  N.  Y.  462.  And  compare  Judd 
v.  Thompson,  125  Mass.  553. 
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commits  to  a  collector  a  tax-warrant  which  is  void  for  defects 
on  its  face,1  or  a  warrant  for  a  tax  purporting  to  have  been 
voted  by  a  school  district  which  has  no  existence.2  So,  also,  he 
is  liable  if,  knowing  that  stock  has  already  been  assessed  law- 
fully by  another'  assessor,  he  again  assesses  it  and  sells  it  for 
taxes.3 

It  is  not  an  excess  of  jurisdiction,  however,  if  the  officer 
erroneously  includes  in  his  estimate  property  not  belonging  to 
the  person  assessed  or  not  within  the  district,  the  party  him- 
self being  subject  to  the  jurisdiction ; 4  nor  where,  in  listing  for 
taxation  persons  and  property  within  the  jurisdiction,  a  resi- 
dent is  erroneously  listed  for  taxation  who  is  not  liable ; 5  nor 


i  Atwell  v.  Zeluff,  26  Mich.  18. 

2  Dickinson  v.  Billings,  4  Gray 
42;  Judd  v.  Thompson,  125  Mass. 
553. 

s  Taylor  v.  Robertson,  16  Utah 
330. 

*  Stickney  v.  Bangor,  30  Me. 
404;  Hemingway  v.  Machias,  33 
Me.  44.5;  Williams  v.  Saginaw,  51 
Mich.  120;  Brown  r.<  Smith,  24 
Barb.  419.  But  in  an  action 
against  assessors  for  wrongfully 
assessing  realty  of  a  foreign  cor- 
poration as  resident  and  selling 
the  corporation's  property  for  the 
tax,  they  cannot  defeat  liability 
on  the  theory  that  their  action 
was  judicial  or  in  good  faith:  New 
York  Milk  Products  Co.  v.  Damon, 
57  App.  Div.   (N.  Y.)   261. 

s  Easton  v.  Calendar,  11  Wend. 
90;  Barhyte  v.  Shepherd,  35  N.  Y. 
238,  255;  Weaver  v.  Devendorf,  3 
Denio  117;  Vail  v.  Owen,  19  Barb. 
22;  Brown  v.  Smith,  24  Barb.  419; 
Bell  v.  Pierce,  48  Barb.  51;  Hug- 
gins  v.  Hinson,  1  Phil.  N.  C.  126. 
Compare  Odiorne  v.  Rand,  59  N. 
H.  504;  National  Bank  v.  Elmira, 
53  N.  Y.  49.  A  contrary  decision 
was  made  in  Gridley  v.  Clark,  2 
Pick.  403,  but  the  point  was  not 
discussed.  Afterwards  statutes 
were  passed  in  Massachusetts  to 


protect  assessors  in  some  cases, 
as  where,  through  mere  error  and 
while  acting  with  integrity  and 
fidelity,  they  assessed  a  person  not 
taxable.  See  Baker  v.  Allen,  21 
Pick.  382;  Durant  v.  Eaton,  98 
Mass.  469.  So  the  statute  of  1823 
provided  that  assessors  shall  not 
be  responsible  for  the  assessment 
of  any  tax  upon  the  inhabitants 
of  any  city,  town,  district,  parish, 
or  religious  society  of  which  they 
are  assessors,  when  thereto  re- 
quired by  the  constituted  authori- 
ties thereof,  but  the  liability,  if 
any,  shall  rest  solely  with  such 
city,  etc.  Held,  under  this,  that 
assessors  were  not  liable  for  er- 
rors of  law  committed  without 
fraud  or  intentional  wrong:  Ingra- 
ham  v.  Doggett,  5  Pick.  451; 
Dwihnels  v.  Parsons,  98  Mass. 
470.  But  where  the  regular  as- 
sessment has  been  made  for  the 
year,  and  without  authority  of 
law  they  make  anojher,  they  are 
liable:  Inglee  v.  Bosworth,  5  Pick. 
498.  And  see  further,  Gage  v. 
Currier,  4  Pick.  399;  Freeman  v. 
Kenney,  15  Pick.  44;  Suydam  v. 
Keys,  13  Johns.  444;  People  v. 
Chenango  Supervisors,  11  N.  Y. 
573;  Lyman  v.  Piske,  17  Pick.  231; 
Baker    v.    Allen,    21    Pick.    382; 
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where  through  error  in  judgment  he  omits  from  his  roll  per- 
sons or  property  which  ought  to  be  taxed,  thereby  increasing 
the  tax  upon  others;1  nor  where  he  extends  on  his  roll  a  tax 
levied  under  an  unconstitutional  law.2  The  imperfection  of 
human  judgment  is  such  that  cases  falling  within  this  principle 
are  unfortunately  of  frequent  occurrence.3 

Possibly,  assessors  should  be  held  liable  if,  by  neglect  of 


Griffin  v.  Rising,  11  Met.  339.  The 
above  statute  held  not  to  apply  to 
school  districts:  Little  v.  Merrill, 
10  Pick.  543;  Taft  v.  Wood,  14 
Pick.  362.  An  act  exempting  as- 
sessors from  responsibility  except 
"only  for  the  want  of  integrity  and 
fidelity  on  their  own  part,"  held 
not  to  protect  them  for  assessing 
a  school  tax  for  a  district 'having 
no  legal  existence:  Bassett  v. 
Porter,  4  Cush.  487,  10  Cush.  418; 
Dickinson  v.  Billings,  4  Gray  42; 
Judd  v.  Thompson,  125  Mass.  553. 
But  in  such  a  suit  it  does  not  de- 
volve on  the  assessors  to  prove  a 
legal  organization.  The  organiza- 
tion in  fact,  and  action  as  a  dis- 
trict, are  sufficient  prima  facie: 
Stevens  v.  Newcomb,  4  Denio  437. 
i  Dillingham  v.  Snow,  5  Mass. 
559.  Where  taxes  were  irregularly 
assessed  and  paid  over  to  the 
county  and  town,  and  the  assess- 
ors, to  avoid  suit,  refunded  it  to 
the  taxpayers,  and  the  town  voted 
to  refund  to  them,  this  was  held 
a  good  promise  as  to  the  town  tax, 
but  not  as  to  the  others.  Nelson 
v.  Mulford,  7  Pick.  18.  As  to  the 
liability  of  assessors  for  refusing 
to  assess  the  plaintiff,  whereby  he 
lost  his  right  to  vote,  see  Griffin  v. 
Rising,  11  Met.  339.  A  statute 
providing  that  no  error,  mistake, 
or  omission  of  assessors  of  taxes 
shall  render  their  assessment 
void,  but  giving  to  the  taxpayer  a 
right  of  action  for  any  damages 
he  may  have  sustained  by  reason 


of  such  mistakes,  errors,  or  omis- 
sions, does  not  apply  to  cases  of 
omission  to  include  in  the  assess- 
ment roll  all  the  property  sought 
to  be  taxed;  there  being  other 
adequate  remedies  for  such  omis- 
sion, among  them  recourse  to  the 
equity  jurisdiction  of  the  supreme 
court:  Emery  v.  Sanford,  92  Me. 
525. 

2Edes  v.  Boardman,  58  N.  H. 
580. 

s  Parkinson  v.  Parker,  48  Iowa 
667;  McDaniel  v.  Tebbetts,  60  N. 
Y.  497.  In  Boody  v.  Watson,  64 
N.  H.  162,  it  is  held  that  assessors 
act  judicially  in  determining  what 
property  is  taxable  and  what  ex- 
empt, and  that  they  are  not  liable 
in  damages  to  a  person  injured 
by  their  exemption  of  taxable 
property  in  pursuance  of  an  il- 
legal rate  of  the  town.  And  in 
Robinson  v.  Rowland,  33  Hun  30, 
assessors  were  held  not  liable  per- 
sonally for  error  in  judgment*  in 
deciding  whether,  upon  the  facts, 
one  was  liable  to  a  dog  tax.  See 
People  v.  Williams,  90  Hun  501. 
It  was,  however,  held  in  Ford  v. 
McGregor,  20  Nev.  446,  that  in 
assessing  property  n6t  taxable  the 
assessor  acts  ministerially,  and 
not  judicially,  and  is  personally 
liable.  That  an  irregular  assess- 
ment affords  no  cause  of  action 
against  the  assessors,  see  Sanford 
v.  Dick,  15  Conn.  447;  Sprague  v. 
Bailey,  19  Pick.  436. 
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duty,  they  deprive  the  taxpayer  of  the  opportunity  of  being 
heard  before  the  board  of  review.1  The  distinction  which  runs 
through  the  cases  is  between  an  unlawful  assumption  of  au- 
thority which  has  not  been  conferred,  and  a  mistaken,  errone- 
ous or  irregular  exercise  of  authority  actually  possessed ;  the 
former  will  render  any  officer  liable  irrespective  of  the  good 
faith  of  his  action;  for  the  latter  he  is,  in  general,  not  liable  at 
all.2    The  law  which  governs  the  whole  subject  is  summed 


i  See  Thames  Manuf.  Co.  v.  La- 
throp,  7  Conn.  550.  In  this  case 
it  appeared  that  the  law  required 
the  assessment  list  to  be  filed  for 
inspection  by  the  1st  of  December. 
It  was  not  filed  until  the  20th  of 
that  month,  but  this  was  ten  days 
before  the  meeting  of  the  board 
of  relief.  Held,,  that  the  select- 
men who  took  out  a  tax  warrant 
on  this  list,  by  virtue  of  which 
the  property  of  a  person  taxed 
was .  seized,  were  liable  in  tres- 
pass. See  note  on  this  case  in  25 
Vt.  27.  In  New  York,  where,  by 
statute,  the  last  assessment  roll 
of  the  township  was  to  govern  in 
levying  a  school  tax,  except  as 
changes  were  made,  of  which  no- 
tice was  to  be  given  to  the  parties 
affected  before  the  assessment  was 
completed,  it  was  held  that  the 
omission  of  this  notice  did  not 
render  the  assessors  liable  as 
trespassers:  Randall  v.  Smith, 
1  Denio  214,  citing  with  approval 
Eaton  v.  Callendar,  11  Wend.  90, 
where  trustees  of  a  'School  district 
were  held  not  liable,  though  they 
had  erroneously  added  collection 
fees  to  the  amount  to  be  raised, 
and  omitted  to  assess  three  indi- 
viduals; the  court  holding  that 
the  apportionment  of  the 'tax  was 
to  a  certain  extent  a  judicial  act, 
and  that,  "though  the  trustees 
may  err  in  point  of  law  or  in 
judgment,  they  should  not  be 
either  civilly  or  criminally  answer- 


able, if  their  motives  are  pure." 
The  court  distinguish  Alexander 
v.  Hoyt,  7  Wend.  89,  in  which  the 
school  assessment  was  made  from 
a  town  assessment  not  finished 
and  afterwards  changed,  and 
where  the  trustees  were  held  to 
be  trespassers.  But  Randall  v. 
Smith  is  overruled  by  Jewell  v., 
Van  Steenburgh,  58  N.  Y.  85, 
where  the  failure  to  give  notice 
is  held  a  fatal  defect  in  jurisdic- 
tion. , 
2  In  many  cases,  jurisdiction  de- 
pends on  questions  of  fact;  as 
where,  for  instance,  the  question 
is  one  of  residence.  But  these 
questions  the  assessor  must  decide 
correctly  at  his  peril;  he  cannot, 
by  his  own  error,  obtain  a  juris- 
diction which  the  law  has  not 
conferred:  Dorwin  v.  Strickland, 
57  N.  Y.  492;  Whitney  v.  Thomas, 
23  N.  Y.  281;  Mygatt  v.  Wash- 
burn, 15  N.  Y.  316.  Where  the 
assessor  increased  the  valuation 
of  a  person's  property,  after  the 
list  had  passed  beyond  his  control, 
he  was  held  liable:  Bristol  Manu- 
facturing Co.  v.  Gridley,  28  Conn. 
201.  Where  corporations  chartered 
by  congress  are  made  non-taxable 
by  the  states,  they  are  not  within 
the  jurisdiction  of  assessors,  who 
are  liable  if  they  assess  them: 
National  Bank  v.  Blmira,  53  N.  Y. 
49,  citing  many  cases.  See  Dorn 
v.  Backer,  61  N.  Y.  261.  If  assess- 
ors   whose    only    power    by   law, 
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up  in  few  words  in  a  leading  case  decided  in  Massachusetts: 
"  When  judicial  officers,  deriving  their  authority  from  the  law, 
mistake  or  err  in  the  execution  of  their  authority,  in  a  case 
clearly  within  their  jurisdiction,  which  they  have  not  exceeded, 
we  know  of  no  law  declaring  them  trespassers  vi  et  armis.  If 
the  law  were  otherwise  respecting  assessors,  who,  when  chosen, 
are  compellable  to  serve  or  pay  a  fine,  hard  indeed  would  be 
their  case.  But  the  same  law  must  apply  to  them  as  to  in- 
ferior judicial  officers.  If,  therefore,  the  persons  acting  as  as- 
sessors have  been  duly  chosen  and  qualified  to  execute  that 
office,  if  the  sum  assessed  has  been  legally  ordered  to  be  as- 
sessed, if  the  assessment  be  made  and  the  warrant  of  collection 
be  issued  by  them  or  a  major  part  of  them,  in  due  form  of 
law,  if  the  poll  and  estate  of  the  party  complaining  of  the  as- 
sessment be  legally  taxable,  he  cannot,  in  our  opinion,  main-' 
tain  an  action  against  them  as  trespassers  vi  et  armis  for  any 
error  or  mistake  of  theirs  in  the  exercise  of  their  discretion."  l 
It  has  been  made  a  question  whether  these  principles  should 
apply  to  a  case  in  which  these  officers  are  accused  of  having 
been  actuated  by  malice,  and  when  the  impelling  motive  has 
been  to  inflict  injury  upon  the  parties  assessed.  It  has  already 
been  seen  that  assessments,  purposely  made  excessive  through 
evil  motive,  may  be  reached  and  corrected  in  equity.  But  to 
subject  every  tax  officer  to  the  necessity  of  explaining  and  jus- 
tifying his  motives  to  the  satisfaction  of  others,  under  a  penalty 
of  personal  responsibility,  is  perhaps  to  go  beyond  what  is 
necessary  to  the  protection  of  taxpayers;  and  in  matters  de. 
pending  on  judgment  of  values  would  be  so  dangerous  to  the 
officers  that  it  is  doubtful  if  sound  policy  could  sanction  it.  In 
a  leading  case  in  New  York  it  is  declared  that  the  question  of 
motive  is  not  to  be  raised  in  a  suit  against  assessors  who  have 
kept  within  their  jurisdiction.    The  assessors,  it  was  said,  were 

when  the  person  assessed  furnishes  v.  Snow,  5  Mass.  559.    If  assessors 

no  list,  is  to  double  the  value  of  assess  non-resident  real  estate  as 

the  apparent  taxable  property,  pro-  resident,  but  the  owner,  knowing 

deed   instead  to  fix   on  rumor  a_  the  course  prescribed  by  law,  so 

value  on  property  not  visible,  they  acts  as  to  appear  to  acquiesce,  he 

act  without  jurisdiction  and  are  will  be  awarded  no  damages  for 

liable:   Howes  v.  Bassett,  56  Vt.  the  error:  Hilton  v.  Fonda,  86  N. 

141.  Y.  339. 
i  Parsons,  Ch.  J.,  in  Dillingham 
93 
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judges  acting  clearly  within  the  scope  and  limit  of  their  au- 
thority. They  were  not  volunteers,  but  the  duty  was  impera- 
tive and  compulsory;  and  acting,  as  they  did,  in  the  perform- 
ance of  a  public  duty,  in  its  nature  judicial,  they  were  not 
liable  to  an  action,  however  erroneous  or  wrongful  their  deter- 
mination may  have  been  or  however  malicious  the  motive 
which  produced  it.  Such  acts,  when  corrupt,  may  be  punished 
criminally,  but  the  law  will  not  allow  malice  and  corruption 
to  be  charged  in  a  civil  suit  ag*ainst  such  an  officer  for  what  he 
does  in  the  performance  of  a  judicial  duty.  The  rule  extends 
to  judges  from  the  highest  to  the  lowest;  to  jurors,  and  to  all 
public  officers,  whatever  name  they  may  bear,  in  the  exercise 
of  judicial  power.  It  of  course  applies  only  where  the  judge 
or  officer  had  jurisdiction  of  the  particular  case,  and  was  au- 
thorized to  determine  it.  If  he  transcends  the  limits  of  his 
authority,  he  necessarily  ceases,  in  the  particular  case,  to  act 
as  a  judge,  and  is  responsible  for  all  consequences.  But  with 
these  limitations,  the  principle  of  irresponsibility,  it  was  said, 
so  far  as  respects  a  civil  remedy,  is  as  old  as  the  common  law 
itself.1  There  is  some  apparent  dissent  from  this  doctrine,  but 
it  can  hardly  be  said  that  there  is  opposing  authority.2 

i  Beardsley,    J.,    in   "Weaver   v.  been  regularly  performed,  an  aver- 

Devendorf,  3  Denio  117,  120.  Com-  ment,   in   a   suit   against  an   as- 

pare  Gregory  v.  Brooks,  37  Conn.  sessor  for  damages  for  breach  of 

365;   Baker  v.  State,  27  Ind.  485;  official  duty,  that  he  "wilfully  and 

Walker  v.  Hallock,  32  Ind.  239;  against   law"   overvalued   certain 

Auditor  v.   Atchison,   etc.  R.  Co.,  property,  does  not  charge  the  in- 

6  Kan.   500;    Pike  v.   Magoon,  44  tent   to   injure   the   owner  which 

Mo.   491,   497 r  Burton   v.   Fulton,  is  necessary  to  sustain  the  action: 

49  Pa.  St.  151.    A  collector  of  cus-  Ballerino   v.   Mason,   83'  Cal.   447. 

toms  is  not  liable  to  a  private  ac-  For  an  unlawful  arrest  by  a  tax- 

tion  for  the  manner  in  which  he  collector  for  non-payment  of  taxes 

exercises   his   authority   to   make  the  assessors  are  not  liable.    The 

sale  of  personal  property:    Gould  collector  is  not  their  servant,  and 

v.    Hammond,    1    McAll.    235.      It .  they  are  not  liable  for  his  illegal 

was  held  in  Taylor  v.  Robertson,  acts:  Rowe  v.  Friend,  90  Me.  241. 
16   Utah   330,   that  where  an  as-  2  See    Dillingham    v.    Snow,    5 

sessor,  in  the  absence  of  cause  to  Mass.   547;    Parkinson  v.   Parker, 

believe  that  the  owner  is  likely  to  48  Iowa  667;  Stearns  v.  Miller,  25 

avoid  payment  of  taxes,  assesses  Vt.    20.      And    compare    Babcock 

and  sells  stock  under  the  revenue  v.  Granville,  44  Vt.  3'25.   In  Bailey 

act,  he  is  liable.     The  presump-  v.   Berkey,   81   Fed.  Rep.   737,   it 

tion  being  that  official  duty  has  was  held  that  an  assessor,  though 
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The  same  reasons  which  exempt  assessors  from  responsibil- 
ity to  taxpayers  exempt  them  also  when  the  injury  from 
erroneous  action  results  to  the  public  instead  of  to  individuals. 
Assessors  are  not  therefore  liable  to  a  parish  in  failing  to  levy 
a  tax  equal  to  the  amount  voted,  where  they  have  acted  under 
an  honest  belief  that  they  were  carrying  out  the  views  of  the 
parish.1  Nor  for  neglect  to  commit  the  tax-list  to  the  proper 
collectbr,  when  by  an  honest  mistake  of  duty  it  has  been  com- 
mitted to  another.2 

For  malfeasance  in  office  assessors  as  well  as  other  officers 
are  liable  to  criminal  penalties.3 

Action  against  supervisors.  The  supervisors  of  townships 
in  some  states  act  in  several  capacities.  They  are  members  of 
the  township  board,  and  as  such  pass  upon  claims  against  the 
township;  they  meet  in  convention  and  constitute  the  county 
board  which  audits  the  county  claims  and  votes  the  county 
taxes,  and  perhaps  they  act  as  assessors  also,  and  issue  process 
for  the  collection  of  the  taxes  after  they  have  been  properly 
spread  upon  the  roll.  Thus  their  action  in  each  of  these  capaci- 
ties may  affect  the  taxpayer;  but  theN  cases  must  be  rare  in 
which  the  party  aggrieved  could  look  beyond  the  supervisor's 
action  as  assessor,  if  that  was  not  in  itself  illegal,  and  maintain 
an  action  against  him  as  supervisor  for  something  done  in  an- 
other capacity.  Thus,  it  has  been  held  in  New  York  that 
supervisors  who  issue  a  tax  warrant,  having  jurisdiction  to  do 

acting  judicially  when  listing  547.  An  assessment  of  property- 
property  for  assessment,  and  not  at  less  than  its  actual  value,  if 
liable  for  mere  errors  or  mistakes  made  with  the  purpose  of  ena- 
of  judgment,  is  liable  for  damages  bling  the  one  assessed  to  avoid 
resulting  from  an  excessive  as-  taxation,  is  not  a  refusal  or  neg- 
sessment  made  maliciously  or  cor-  lect  to  perform  official  duty,  but  a 
ruptly.  As  to  special  action  "wilful  and  corrupt  misconduct  in 
against  assessors  by  a  party  who  office,"  for  which  the  assessor' 
is  injured  by  them,  see  Hayford  might  be  accused  by  the  grand 
v.  Belfast,  69  Me.  63.  jury;  but  if  made  in  the  ordinary 

i  First  Parish  v.  Fiske,  8  Cush.  exercise  of  his  official  duty,  with- 

264.     Nor  are  they  liable  for  fail-  out  any  corrupt  or  illegal  motive, 

ure  to  take  the  official  oath:  Ibid,  it  is  of  a  judicial  nature  for  which 

2  Lincoln  v.  Chapin,   132   Mass.  he  is  not  amenable  to  the  penal 

470.  laws  of  the  state:   Siebe  v.  Supe- 

a  Dillingham  v.   Snow,  5  Mass.  rior  Court,  114  Cal.  55. 
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so,  are  not  liable  in  trespass  for  having  included  in  the  levy 
a  sum  improperly  allowed  by  them  to  a  county  officer.1  The 
like  decision  has  been  made  in  Michigan,  where  a  supervisor 
was  sued  for  placing  upon  the  roll  allowances  unlawfully  made 
by  the  township  board  of  which  he  was  a  member.2  But  in 
Michigan,  the  supervisor  who  undertakes  to  justify  the  issuing 
of  a  tax  warrant  does  not  make  out  his  justification  by  prov- 
ing his  official  character  merehr;  he  must  show  that  the  sums 
to  be  levied  have  been  certified  to  him  by  the  competent  au- 
thorities, and  that  the  assessment  roll  has  come  to  him  from 
the  board  of  supervisors  as  provided  by  law.  These  are  pre- 
requisites to  his  jurisdiction  to  issue  any  tax  warrant.3  And  if 
a  tax  is  assessed  on  lands  as  a  personal  charge  against  a  resi- 
dent, the  description  on  the  roll  must  be  sufficient  to  identify 
the  land;  and  if  not,  that  particular  assessment  will  be  void 
and  its  enforcement  will  render  him  liable.4  In  Iowa,  town- 
ship trustees  are  held  not  liable  for  a  refusal  to  issue  a  certifi- 
cate of  compliance  with  the  conditions  upon  which  a  tax  has 
been  voted  in  aid  of  a  corporation,  unless  they  act  wilfully  and 
corruptly.5  In  Michigan  it  is  said  that  in  no  case  can  the 
failure  of  the  supervisor  to  list  property  for  taxation  in  accord- 
ance with  law  constitute  a  legal  wrong  to  an  individual  unless 
he  can  show  that  his  individual  assessment  is  thereby  made  a 
larger  proportion  of  the  "aggregate  taxable  property  than  it 
should  have  been.6 

Resisting  collection.  It  is  stated  on  a  preceding  page 
that,  if  a  tax  is  unlawful,  the  person  taxed  may  resist  the  exaction 
instead  of  submitting  to  it  and  bringing  suit  afterwards.  This 
is  only  a  statement  of  a  general  principle  of  the  common  law, 
which  recognizes  the  individual  liberty  of  every  person  to  re- 
fuse to  obey  an  unlawful  demand.  Where,  however,  the  tax 
warrant  on  its  face  discloses  no  illegality,  it  is  well  settled 
that  resistance  to  the  officer  is  not  permitted,  notwithstanding 

i  Parish    v.    Golden,    35    N.    Y.  s  Clark  v.  Axford,  5  Mich.  182. 

462.  *Atwell  v.  Zeluff,  26  Mich.  118. 

2  Wall   v.    Trumbull,    16    Mich.  o  Muscatine  Western  R.  Co.  v. 

228.    See  Smith  v.  Crittenden,  16  Hofton,  38  Iowa  33. 

Mich.  152;  Cunningham  v.  Mitch-  e  Moss  v.  Cummings,   44  Mich, 

ell,  67  Pa.  St.  78.  359. 
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illegalities  lie  back  of  it;1  and  it  can  seldom  be  advisable  or 
even  safe  to  do  otherwise  than  submit  to  the  process  and  seek 
the  proper  remedy  afterwards.  But  where  lands  are  sold,  the 
peaceful  and  quiet  remedy  which  consists  in  retaining  posses- 
sion, and  leaving  the  purchaser  to  resort  to  his  suit  at  law,  is 
usually  all  that  is  necessary,  and  under  the  statutes  of  limita- 
tion will,  after  a  time,  become  completely  effectual,  unless  the 
purchaser  resorts  to  the  courts  for  a  remedy  on  his  own  behalf. 

Liability  of  collector.  In  general,  any  officer  whose  duties 
are  merely  ministerial,  and  to  whom  process  is  issued  which  is 
apparently  in  due  form  of  law,  and  which  neither  in  its  recitals 
or  in  its  omissions  apprises  him  that  it  is  issued  without  legal 
right,  will  be  protected  in  serving  it,  even  though,  in  fact,  it 
was  issued  without  authority  of  law.  This  is  a  rule  not,  only 
essential  to  the  protection  of  such  Officers,  but  absolutely  re- 
quired also  for  the  due  dispatch  of  public  business.2    It  would 


i  See  cases  cited  in  the  next 
note. 

2  Erskine  v.  Hohnbach,  14  Wall. 
613;  Bailey  v.  Railroad  Co.,  22 
Wall.  604;  Lott  v.  Hubbard,  44 
Ala.  593;  Grumon  v.  Raymond,  1 
Conn.  40;  Thames  Manuf.  Co.  v. 
Lathrop,  7  Conn.  550;  Watson  v. 
Watson,  9  Conn.  140;  Prince  v. 
Thomas,  11  Conn.  472;  Neth  v. 
Crofut,  30  Conn.  580;  Dennis  v. 
Shaw,  5  Gilm.  405;  Allen  v.  Scott, 
13  111.  80;  Hill  v.  Figley,  25  111. 
156;  Noland  v.  Bushby,  28  Ind. 
154;  Brainerd  v.  Head,  15  La.  489; 
Ford  v.  Clough,  8  Me.  334;  Kellar 
v.  Savage,  20  Me.  199;  Tremont 
v.  Clark,  33  Me.  482;  State  v.  Mc- 
Nally,  34  Me.  210;  Caldwell  v. 
Hawkins,  40  Me.  526;  Judkins  v. 
Reed,  48  Me.  386;  Bethel  v.  Mason, 
55  Me.  501;  Nowell  v.  Tripp,  61 
Me.  426;  Colman  v.  Anderson,  10 
Mass.  105;  Holden  v.  Eaton,  8 
Pick.  436;  Sprague  v.  Bailey,  19 
Pick.  436;  Upton  v.  Holden,  5 
Met.  360;  Aldrich  v.  Aldrich,  8 
Met.  102;  Lincoln  v.  Worcester,  8 


Cush.  55;  Hays  v.  Drake,  6  Gray 
387;  Howard  v.  Proctor,  7  Gray 
128;  Williamstown  v.  ^  Willis,  15 
Gray  427;  Cheever  v.  Merritt,  5 
Allen  563;  Underwood  v.  Robin- 
son, 106  Mass.  296;  Le  Roy  v. 
East  Saginaw  City  Railway  Co., 
18  Mich.  233;  Bird  v.  Perkins,  33 
Mich.  28;  Wood  v.  Thomas,  38 
Mich.  686;  Curtiss  v.'  Witt,  110 
Mich.  131;  Turner  v.  Franklin,  29 
Mo.  285;  Glasgow  v.  Rowse,  43  Mo. 
479;  St.  Louis  Building,  etc.  As- 
soc, v.  Lightner,  47  Mo.  393; 
State  v.  Dulle,  48  Mo.  282;  Wal- 
den  v.  Dudley,  49  Mo.,  419;  Ran- 
ney  v.  Bader,  67  Mo.  476;  Blanch- 
ard  v.  Goss,  2  N.  H.  491;  Henry 
v.  Sargeant,  13  N.  H.  321;  State 
v.  Weed,  21  N.  H.  262;  Rice  v. 
Wadsworth,  27  N.  H.  104;  Ken- 
Iston  v.  Little,  30  N.  H.  318;  Kel- 
ley  v.  Noyes,  43  N.  H.  209;  Beach 
v.  Furman,  9  Johns.  228;  Warner 

v.  Shed,  10  Johns.  138;  Savacool  v. 

* 

Boughton,  5  Wend.  171;  Mc- 
Guinty  v.  Herrick,  5  Wend.  240, 
243;    Wilcox  v.   Smith,   5   Wend. 
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seem  to  be  impolitic  in  a  very  high  degree  to  compel  such  an 
officer  to  ascertain,  at  his  peril,  the  illegalities  that  might  lie 
back  of  a  process  apparently  legal,  and  it  might  be  justly  ex- 
pected to  force  prudent  men  to  decline  the  office  altogether,  or 
to  proceed  with  such  hesitation  and  circumspection  as  some- 
times to  render  the  process  of  little  or  no  avail.1  The  general 
rule  is,  that  such  an  officer  is  legally  protected  against  any 


231;  Alexander  v.  Hoyt,  7  Wend. 
89;  Reynolds  v.  Moore,  9  Wend. 
35,  36;  Coon  v.  Congden,  12  Wend. 
496,  499;  Webber  v.  Gray,  24 
Wend.  485;  People  v.  Warren,  5 
Hill  440;  Cornell  v.  Barnes,  7  Hill 
35;  Sheldon  v.  Van  Buskirk,  2 
N.,  Y.  473;  Chegaray  v.  Jenkins,  5 
N.  Y.  376;  Bennett  v.  Burch,  1 
Denio  141;  Abbott  v.  Yost,  2  Denio 
86;  Dunlap  v.  Hunting,  2  Denio 
643;  Patchin  v.  Ritt'er}  27  Barb. 
34;  State  v.  Lutz,  65  N.  C.  503; 
Gore  v.  Mastin,  66  N.  C.  371; 
Loomis  v.  Spencer,  1  Ohio  St. 
153;  Moore  v.  Allegheny  City,  18 
Pa.  St.  55;  Billings  v.  Russell,  23 
Pa.  St.  189;  Burton  v.  Fulton,  49 
Pa.  St.  151;  Cunningham  v.  Mitch- 
ell, 67  Pa.  St.  78;  McLean  v.  Cook, 
23  Wis.  364;  State  v.  Jervey,  4 
Strobh.  304.  The  rule  applies  to 
a  case  where  the  amount  of  the 
tax  has  been  fraudulently  raised 
on  the  assessment  roll:  Sanders 
v.  Simmons,  30  Ark.  272.  And 
■where  the  assessment  was  void 
for  excess,  but  the  warrant-  was 
in  due  form:  Cone  v.  Forest,  126 
Mass.  97;  Byles  v.  Gennung,  52 
Mich.  504.  The  collector's  author- 
ity to  seize  personalty  and  sell  the 
same  for  delinquent  taxes  pro- 
ceeds not  from  the  tax-roll  but 
from  the  warrant,  and  where  the 
latter  is  fair  on  its  face  it  pro- 
tects him  even  though,  prior  to  the 
sale,  a  demand  is  made  for  a  re- 
turn of  the  property:  Curtiss  v. 
Witt,  110  Mich.  131.    The  fact  that 


one  has  been  taxed  by  mistake 
for  property  belonging  to  another 
does  not  make  the  tax-warrant  in- 
valid. The  collector  is  not  bound 
to  inquire  into  such  matters: 
Woolsey  v.  Morris,  96  N.  Y.  311, 
citing  Webber  v.  Gay,  24  Wend. 
486;  People  v.  Warren,  5  Hill  440. 
See  Cunningham  v.  Mitchell,  67 
Pa.  St.  78.  If  a  collector  has  sev- 
eral processes,  some  of  which  are 
valid  and  others  either  not  fair 
on  their  face,  or  otherwise  invalid 
to  the  officer's  knowledge,  a  levy 
by  virtue  of  all  does  not  make 
him  a  trespasser:  Woolsey  v. 
Morris,  96  N.'Y.  311.  That  while 
the  assessors  are  protected,  the 
collector  who  collects  the  tax  is 
protected  also,  as  well  as  the 
town,  county,  etc.,  to  which  the 
money  is  paid  over,  see  People  v. 
Arguello,  37  Cal.  524;  Holton  v. 
Bangor,  23  Me.  264;  Gilpatrick 
v.  Saco,  57  Me.  277;  Little  v. 
Greenleaf,  7  Mass.  236;  Osborn 
v.  Danvers,  6  Pick.  98;  Bates  v. 
Boston,  5  Cush.  93;  Howe  v.  Bos- 
ton, 7  Cush.  278;  Lincoln  v.  Wor- 
cester, 8  Cush.  55;  Glasgow  v. 
Rowse,  43  Mo.  479;  Ontario  Bank 
v.  Bunnell,  10  Wend.  186;  Whar- 
ton v.  Birmingham,  37  Pa.  St. 
371. 

i  In  Vermont  the  ruling  is  dif- 
ferent, and  a  treasurer  sued  in 
trespass,  for  taking  goods  on  a 
warrant  of  distress,  for  taxes,  can- 
not rely  on  a  valid  warrant,  but 
must  show  that  all  the  previous 
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illegalities,  except  those  committed  by  himself,1  and  it  is  not 
illegal  for  him  to  execute  process  which  comes  to  him  as  a 
ministerial  officer,  from  other  officers  whose  action  he  has  no 
authority  to  revise  or  review.2  Indeed,  if  we  are  to  judge  by 
the  weight  of  authority,  it  is  more  than  doubtful  if  he  has  any 
right  to  do  otherwise  than  to  proceed  with  its  execution,  even 
though  he  may  be  satisfied  that  lying  back  of  it  are  illegalities 
which  would  defeat  the  tax  and  entitle  one  who  should  pay  it 
to  reimbursement.  There  are  cases  which  hold  that  if  he 
knows  of  such  illegalities,  the  officer  will  be  liable  if  he  pro- 
ceeds to  execute  the  process ; 3  but  there  are  many  more  to  the 
contrary,4  and  some  go  so  far  as  to  intimate  that  under  such 
circumstances  he  is  not  at  liberty  to  decline  service.5  This, 
however,  is  going  farther  than  seems  called  for  by  any  rule  of 
public  policy,  and  there  are  authoritative  rulings  the  other 
way.6    As  the  officer  would  be  liable  on  his  bond  for  a  breach 


proceedings  were  legal:  Redfield, 
J.,  in  Collamer  v.  Drury,  16  Vt. 
574,  578.  To  the  same  point  are 
Downing  v.  Roberts,  21  Vt.  441; 
Hathaway  v.  Goodrich,  5  Vt.  65; 
Spear  v.  Tilson,  24  Vt.  420;  Shaw 
v.  Peckett,  25  Vt.  423.  See,  also, 
Downer  v.  Woodbury,  19  Vt.  329; 
Wheelock  v.  Archer,  26  Vt.  380. 
But  the  rule  seems  to  be  the  re- 
verse of  this  in  that  state,  when 
suit  is  brought  for  taxes,  for  then 
it  is  held  the  burden  is  upon  the 
defendant  to  impeach  the  regu- 
larity and  validity  of  the  list:  Ma- 
comber  v.  Center,  44  Vt.  235,  cit- 
ing Willson  v.  Seavey,  38  Vt.  221. 

i  Carville  v.  Additon,  62  Me.  459. 

2  Erskine  v.  Hohnbach,  14  Wall. 
613;  Nowell  V.  Tripp,  61  Me.  426; 
Moore  v.  Allegheny  City,  18  Pa. 
St.  55.  Though  a  levy  of  school 
taxes  is  illegal,  the  collector  is 
protected  if  his  warrant  is  fair 
on  its  face,  unless  he  was  one  of 
the  assessors:  Peckham  v.  Bick- 
nell,  11  R.  I.  596. 

s  Leachman  v.  Dougherty,  81 
111.  324;  Grace  v.  Mitchell,  31  Wis. 
S33. 


*  Watson  v.  Watson,  9  Conn. 
140;  Brainerd  v.  Head,  15  La.  An. 
489;  Wilmarth  v.  Burt,  7  Met. 
257;  Wall  v.  Trumbull,  16  Mich. 
228;  Bird  v.  Perkins,  33  Mich. 
28;  Webber  v.  Gay,  24  Wend.  485. 
See  Twitchell  v.  Shaw,  10  Cush. 
46;  Cunningham  v.  Mitchell,  67 
Pa.  St.  78. 

b  Watson  v.  Watson,  9  Conn. 
140;  Gove  v.  Newton,  58  N.  H. 
359. 

s  Davis  v.  Wilson,  61  111.  527; 
Earl  v.  Camp,  16  Wend.  562;  Hor- 
ton  v.  Hendershot,  1  Hill  118; 
Cornell  v.  Barnes,  7  Hill  35;  Dun- 
lap  v.  Hunting,  2  Denio  643.  See 
Newberg  v.  Munshower,  79  Ohio 
St.  617;  Cunningham  v.  Mitchell, 
67  Pa.  St.  78;  Hill  v.  Wait,  5  Vt. 
124.  A  collector  who,  before  levy- 
ing, is  informed  that  the  tax  is 
void  and.  will  not  be  paid,  cannot 
rely  for  an  estoppel  upon  previous 
statements  made  by  the  owner's 
attorney  who  was  unaware  of  the 
illegality  of  the  tax,  and  was  only 
authorized  to  pay  the  legal  taxes: 
St.  Louis  &  S.  P.  R.  Co.  v.  Eip- 
person,  97  Mo.  300. 
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of  public  duty  if  he  should  refuse  to  act  in  a  proper  case,  it 
may  be  assumed  he  will  not  expose  himself  to  the  risk  unless 
the  case  is  very  clear,  so  that  the  probability  of  his  declining  to 
enforce  a  legal  tax  is  very  slight.  The  rule  of  protection  goes 
so  far  that  he  is  not  liable  to  one  who  is  unlawfully  taxed,  by 
reason  of  not  residing  within  the  district  for  which  the  tax  is 
levied ; !  nor  does  the  fact  that  sums  are  included  in  the  war- 
rant, which  were  never  lawfully  voted,  render  him  liable.2  And 
he  is  protected  in  executing  his  warrant  by  arrest,  notwith- 
standing the  person  taxed  has  been  discharged  in  bankruptcy,3 
and  though  his  authority  is  defective,  he  may  receive  officially 
voluntary  payments.4 

What  process  is  apparently  legal.  Process  may  be  said  to 
be  fair  on  its  face  which  proceeds  from  a  court,  officer,  or  body 
having  authority  of  law  to  issue  process  of  that  nature,  and 
which  is  legal  in  form,  and  on  its  face  contains  nothing  to 
notify  or  fairly  apprise  any  one  that  it  is  issued  without  au- 
thority.8 It  is  not  easy  to  lay  down  any  general  rule  as  to 
what  will  constitute  a  defect  in  the  process  which  should  put 
the  collector  on  his  guard.  "Where  the  law  required  the  assess- 
ment rolls  to  be  attached  to  the  warrant,  and  the  certificate  at- 
tached thereto  was  not  in  accordance  with  the  law,  it  was  held 
that  the  warrant  could  not  be  said  to  be  fair  on  its  face,  and 
the  collector  was  liable  for  executing  it.6  The  same  ruling  was 
made  where  the  warrant  showed  on  its  face  that  a  certain  tax 
included  in  it  could  not  lawfully  have  been  placed  in  the  list 
for  that  year.7    And  so  where  the  affidavit,  which  was  required 

iNowell  v.  Tripp,   61  Me.  426;  Williamstown  v.  Willis,   15   Gray 

Holden    v.    Eaton.    8    Pick.    436;  427;    State   v.   Woodside,    8    Ired. 

Savacool    v.    Boughton,    5    Wend.  104,  9  Ired.  496.    Compare  Waters 

171."   See  Phelps  v.  Thurston,  47  v.    State,   1    Gill   302;    O'Neal   v. 

Conn.  477.  School  Com'rs,  27  Md.  227;  Moore 

2  Lincoln  v.  Worcester,  8  Cush.  v.  Allegheny  City,  18  Pa.  St.  55; 

55;  Abbott  v.  Tost,  2  Denio  86.  Commonwealth  v.  Philadelphia,  27 

BWilmarth  v.  Burt,  7  Met.  257;  Pa.  St.  497. 

Aldrich  v.  Aldrich,  8  Met.  102.  »  Cooley  on  Torts,  460,  464.    See 

*  Johnson  y.  Goodridge,  15  Me.  Bradley  v.  Ward,  58  N.  Y.  401. 

29;   Orono  t.  Wedgewood',  44  Me.  «Van  Rennselaer  v.  Witbeck,  7 

49;  Trescott  v.  Moan,  50  Me.  347;  N.  Y.  517. 

Sandwich   v.   Fish,    2   Gray   298;  t  Eames  v.  Johnson,  4  Allen  382. 

Cheshire  v.  Howland,  13  Gray  321;  So  where  the  warrant  showed  that 
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to  be  attached  to  the  roll  after  the  time  for  reviewing  the  as- 
sessments had  expired,  appeared  to  be  made  prematurely.1  So 
where  the  warrant  was  issued  by  a  justice  of  the  peace,  when, 
by  law,  it  should  have  been  issued  by  the  supervisors.2  So 
where  an  unauthorized  and  material  alteration  was  made  in  it 
after  it  came  to  the  hands  of  the  collector.3  So  where,  in  the 
case  of  a  special  assessment  only  collectible  from  lands,  the 
warrant  directed  the  collection  as  a  personal  charge.4  So  where 
that  which  is  put  into  the  collector's  hands  as  a  warrant  is  not 
in  substance  what  the  statute  provides  for.6  But  mere  clerical 
errors  may  be  overlooked  in  any  case,  and  a  departure  from  a 
statutory  form  may  be  disregarded  where  tlje  use  of  the  spe- 
cific form  is  not  made  mandatory.6 


the  tax  was  such  as  could  not  be 
made  a  personal  claim,  the  col- 
lector being,  therefore,  bound  to 
know  that  he  had  no  authority  to 
enforce  it  by  seizing  personalty: 
Mogg  v.  Hall,  83  Mich.  576.  The 
collector  was  held  liable  in  col- 
lecting a  personal  tax  from  a 
bank  which,  by  law,  was  taxable 
on  its  realty  only:  American  Bank 
v.  Mumford,  4  R.  I.  478.  Compare 
National  Bank  v.  Elmira,  53  N. 
Y.  49.  That,  however,  was  a  suit 
against  the  town  after  the  money 
had  been  paid  over. 

iWestfall  v.  Preston,  49  N.  Y. 
349.  See,  also,  Yelverton  v.  Steele, 
36  Mich.  62;  Gale  v.  Mead,  4 
Hill  109;  National  Bank  v.  El- 
mira, 53  N.  Y.  49. 

2  Chalker  v.  Ives,  55  Pa.  St.  81. 
And  see  Hilbish  v.  Hower,  58  Pa. 
St.  93. 

a  Henry  v.  Bell,  75  Mo.  194.  But 
if  the  collector's  warrant  was  suf- 
ficient when  property  was  seized 
under  it,  a  subsequent  alteration 
by  the  magistrate  who  signed  It, 
for  the  purpose  of  making  it  a 
warrant  for  another  tax,  will  not 
invalidate  the  collector's  action: 
Goodwin  v.  Perkins,  39  Vt.  398. 


*  Higgins  v. '  Ausmuss,  77  Mo. 
351. 

g  Warrensburg  v.  Miller,  77  Mo. 
56. 

a  See  Wilcox  v.  Gladwin,  50 
'  Conn.  77.  Process  issued  to  one 
as  "constable  and  collector"  will 
be  sufficient,  if  in  fact  he  was  au- 
thorized to  act  as  collector  when 
it  was  issued  to  him:  Hays  v. 
Drake,  6  Gray  387.  And  a  col- 
lector is  not  a  trespasser  in  seiz- 
ing property  by  virtue  of  two  war- 
rants, if  either  of  them  is  suffi- 
cient: Ibid.  A  warrant  attached 
to  a  tax-list,  and  signed  by  the 
supervisors,  was  held  to  be  fair 
on  its  face,  though  they  failed  to 
add  the  official  , title  to  their 
names:  Sheldon  v.  Van  Buskirk, 
2  N.  Y.  473.  A  warrant  issued  in 
pursuance  of  law  for  the  collec- 
tion of  a  tax  from  one  who  has 
removed  from  the  township  is  suf- 
ficient, though  it  fails  to  recite 
the  fact  of  removal:  Cheever  v. 
Merrttt,  5  Allen  563.  And  see 
Sherman  v.  Torrey,  99  Mass.  472; 
Hubbard  v.  Garfield,  102  Mass.  72. 
So  it  will  protect  the  officer  where 
the  only  defect  is  a  failure  to  in- 
sert the  direction  to  sell  distrained 
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But  though  a  valid  process  will  protect  an  officer  against 
personal  responsibility,  it  will  not  enable  him  to  build  up  a 
title  to  property  seized  by  virtue  of  it,  either  general  or  spe- 
cial. While,  therefore,  he  might  have  a  perfect  defense  to  a 
suit  brought  against  him  in  trespass  for  seizing  property,  h'e 
might  not  successfully  defend  an  action  of  replevin,  or  any 
other  action  in  which  the  legal  title  to  the  property,  or  the 
legal  right,  to  possession,  was*the  question  at  issue.  In  any 
such  action  it  would  not  be  sufficient  for  him  that  the  process 
under  which  he  acted  appeared  to  be  valid  on  its  face,  but  it 
should  be  valid  in  fact.1  This  is  an  important  distinction, 
which,  however,  is  not  recognized  by  all  the  cases.2 

Accounting  for  illegal  taxes.  If  a  collector  succeeds  in  secur- 
ing payment  of  a  sum  levied  as  a  tax,  under  a  warrant  which 
would  not  protect  him  for  a  reason  going  to  the  foundation  of 
the  levy,  he  can  have  no  just  claim  whatever  to  retain  it,  and 
would  be  liable  to  refund  it  on  demand.3  But  in  general,  if 
the  money,  though  actually  collected  by  compulsion,  is  paid 


goods  Within  seven  days,  according 
to  law:  King  v.  Whitcomb,  1  Met. 
328.  And  for  other  cases,  where 
questions  of  validity  of  process 
have  heen  raised,  see  Mussey  v. 
White,  3  Me.  290;  Bachelder  v. 
Thompson,  41  Me.  539;  Stephens 
v.  Wilkins,  6  Pa.  St.  260;  Bank 
of  Chenango  v.  Brown,  26  N.  Y. 
467;  Barnard  v.  Graves,  13  Met. 
85;  Arnett  v.  Griffin,  60  Ga.  349. 

i  Beach  v.  Botsford,  2  Doug. 
(Mich.)  199;  Le  Roy  v.  Bast  Sag- 
inaw, 18  Mich.  233;  McCoy  v. 
Anderson,  47  Mjch.  502;  Earl  v. 
Camp,  16  Wend.  562. 

2  See  McKay  v.  Batchellor,  2 
Colo.  591;  Troy,  etc.  R.  Co.  v. 
Kane,  72  N.  Y.  614. 

3  "At  common  law  money  unlaw- 
fully exacted  by  a  collector  of 
taxes  could  be  recovered  back  in 
an  action  of  assumpsit  brought 
against  him,  but  to  sustain  the 
action  the  money  must  have  been 


paid  under  duress."  Per  Fuller, 
Ch.  J.,  in  Salstonstall  v.  Birtwell, 
164  U.  S.  19.  Where  a  tax-col- 
lector refuses  to  accept  for  taxes 
coupons  tendered  in  compliance 
with  the  statute,  and  the  tax- 
payer pays  money,  the  latter  may 
in  assumpsit  recover  back  the 
amount:  Brown  v.  Greenhow,  80 
Va.  118.  Where  the  tax-roll  was 
in  due  form,  and  the  collector  has 
acted  within  his  authority,  an  ac- 
tion cannot  be  maintained  against 
him  to  recover  taxes  paid  under 
protest  as  illegally  exacted,  on 
the  ground  that  the  assessment 
was  at  too  high  a  valuation:  Con- 
tinental Li.  &  C.  Co.  v.  Board,  80 
Tex.  489.  To  an  action  for  the 
recovery  of  taxes  paid  under  com- 
pulsion, the  town  treasurer  is  not 
a  proper  party  where  the  money 
still  remains  "  in  the  collector's 
hands:  Lindsay  v.  Allen,  19  R.  I. 
721. 
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over  to  the  proper  receiving  officer  before  S|Uit  brought,  the 
collector  is  protected,1  and  this  principle  has  been  applied  to 
cases  in  which  the  officer's  authority  was  void  for  unconstitu- 
tionality or  other  reason.2  A  prosecution  against  a  tax-col- 
lector for  collecting  illegal  taxes  must,  it  has  been  held,  be 


i  Hardesty  v.  Fleming,  57  Tex. 
395.  See  Burlington,  etc.  R.  Co. 
v.  Buffalo  County,  14  Neb.  51.  But 
see  Kimball  v.  Corn  Exchange 
Bank,  1  111.  App.  209.  It  was  held 
in  Foss  v.  Whitehouse,  94  Me. 
491,  that  where  a  tax-collector  has 
demanded  and  received  from  a 
taxpayer  more  than  is  due,  and 
more  than  appears  to  be  due  ac- 
cording to  his  lists,  he  must  re- 
fund the  excess  to  the  taxpayer, 
even  though  he  has  paid  the 
amount  into  the  town  treasury; 
and  if  the  collector,  having  ar- 
rested a  taxpayer  for  non-payment 
of  taxes,  exacts  as  condition  of 
release  a  larger  sum  for  fees  of 
arrest  and  commitment  than  he 
is  legally  entitled  to,  he  must  re- 
fund not  only  the  excess  but  the 
entire  sum  so  exacted;  but  the 
amount  of  a  valid  tax  paid  to  the 
collector  and  by  him  paid  into 
the  town  treasury  cannot  be  re- 
covered from  the  town,  or  from 
the  collector  in  an  action  of  as- 
sumpsit, although  the  payment 
was  made  solely  to  obtain  release 
from  an  unlawful  duress  by  the 
collector.  In  Phelan  v.  San  Fran- 
cisco, 120  Cal.  1,  it  was  decided 
that  a  tax-collector  should  pay 
into  the  treasury  taxes  paid  to 
him  under  protest,  though  the 
taxpayer  otherwise  instructed  him, 
and  that  he  is  not  liable  to  such 
taxpayer  for  making  such  pay- 
ment. It  was  held  in  Fish  v. 
Highbee,  22  K.  I.  (47  Atl.  Rep. 
212),  that  an  action  to  recover 
city  taxes  illegally  assessed  should 
be  against  the  city  treasurer  and 


not  against  the  collector;  the  lat- 
ter is  the  agent  of  the  town  or 
city  in  collecting  the  tax,  and  the 
municipality  is  really  the  only 
party  interested  in  defending  the 
suit..  In  Brown  v.  Pontchartrain 
Land  Co.,  49  La.  An.  1779,  it  was 
said  that  if  money  paid  at  a  tax- 
sale  which  has  been  declared 
void  has  been,  paid  into  the  treas- 
ury, it  should  be  returned  by  the 
state,  but  no  recovery  can  be  had 
from  the  tax-collector.  In  Mul- 
ford  v.  Sutton,  79  N.  C.  276,  it 
was  held  that  a  tax,  if  collected 
by  virtue  of  a  tax-list,  cannot, 
though  paid  under  protest,  be  re- 
covered from  the  collector.  The 
tax-list  has  the  same  force  as  an 
execution.  In  Wood  v.  Stirman, 
37  Tex.  584,  it  was  decided  that 
where  a  county  treasurer  collects 
taxes  without  authority  of  law, 
he  alone  is  liable,  and  not  his 
sureties  or  the  county,  though  the 
money  may  actually  have  been 
paid  into  the  county  treasury,  and 
disbursed  as  other  county  funds. 
And  in  Scottish  Union  &  N.  Ins. 
Co.-  v.  Herriott,  109  Iowa  606,  it 
was  held  that  where  a  state  of- 
ficer, acting  under  an  invalid  law, 
receives  taxes  paid  under  duress 
and  protest,  action  lies  against 
him  for  the  recovery  thereof  al- 
though the  money  has  been  placed 
to  the  credit  of  the  state. 

aCrutchfield  v.  Wood,  16  Ala. 
702;  Brown  v.  Pontchartrain  Land 
Co.,  49  Ala.  1779;  Lewis  County 
v.  Tute,  10  Mo.  650;  Dickens  v. 
Jones,  6  Yerg.  483. 
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founded  upon  the  statute  applicable  to  this  particular  offense, 
and  not  on  statutes  permitting  prosecutions  in  general  for  ob- 
taining money  on  false  pretenses  or  by  use  of  a  cheat,  decep- 
tion, etc.1 

When  trespasser  db  initio.  If  the  collector  levies  distress  for 
a  tax  and  afterwards  abuses  his  authority,  the  warrant  becomes 
no  protection  to  him,  and  he  is  held  to  be  a  trespasser  db  initio. 
This  rule  has  been  applied  in  one  case  where  the  collector  sold 
the  property  at  half  its  value  within  two  hours  after  seizure, 
and  without  giving  public  notice  of  the  time  and  place  of  sale.2 
It  has  been  applied,  also,  where  the  collector,  after  a  sale  on 
which  he  had  received  a  surplus,  failed  to  render  to  the  owner 
an  account  in  writing  of  the  sale  and  charges,  as  required  by 
the  statute  under  which  the  sale  was  made.3  And  the  collector 
is  liable  as  a  trespasser  db  initio  if  he  keeps  the  distress  until 
after  the  time  limited  by  law  for  making  the  sale,  and  then 
sells  \t\ 4  or  if,  having  sold  enough  to  satisfy  the  tax,  he  pro- 
ceeds to  sell  more.5    A  collector  who  proceeds  directly  against 


i  State  v.  Green,  87  Mo.  583. 

2  Blake  v.  Johnson,  1  N,  H.  91. 

3  Blanchard  v.  Dow,  32  Me.  557. 
Where  a  tax-collector  sold  a  mort- 
gaged mule  for  the  mortgager's 
taxes,  and  paid  the  surplus  to  the 
mortgager  after  demand  therefor 
by  the  mortgagees,  an  action'  for 
money  had  and  received,  by  the 
mortgagees  against. the  collector, 
is  the  proper  remedy:  McDuffee 
v.  Collins,  117  Ala.  487. 

*  Pierce  v.  Benjamin,  14  Pick; 
356,  360,  citing  Purrington  v.  Lor- 
ing,  7  Mass.  388;  Nelson  v.  Mer- 
riam,  4  Pick.  249.  See  to  the  same 
effect,  Brackett  v.  Vining,  49  Me. 
356;  Farnsworth  County  v.  Rand, 
65  Me.  19.  Contra,  Ordway  v.  Fer- 
rin,  3  N.  H.  69.  And  see  Bird  v. 
Perkins,  33  Mich.  28.  Where  a 
collector  of  taxes,  after  seizing 
property  as  a  distress  and  adver- 
tising it  for  sale,  neglected  to  sell 
it  at  the  time  appointed,  but  after- 


wards again  advertised  it  the 
requisite  period  and  sold  it  upon 
new  advertisement,  it  was  held 
that  neither  the  neglect  to  sell  at 
the  appointed  time,  nor  the  subse- 
quent sale,  could  make  him  a  tres- 
passer ao  initio:  Souhegan  Nail, 
etc.  Factory  v.  McConihe,  7  N.  H. 
309. 

5  Williamson  v.  Dow,  32  Me.  559; 
Denton  v.  Carroll,  4  App.  Div.  532, 
40  N.  Y.  Supp.  19.  But  in  such  a 
case  he  is  trespasser  only  as  to 
the  excess:  Seekins  y.  Goodale,  61 
Me.  400;  Cone  v.  Forest,  126  Mass. 
97.  Compare  Polk  v.  Rose,  25  Md. 
153.  If  an  officer  under  two  rate 
bills,  one  valid  and  the  other  in- 
valid, seizes  no  more  property 
than  he  is  authorized  to  by  virtue 
of  the  valid  process,  and  sells  the 
same  for  more  than  enough  to  sat- 
isfy the  valid  process,  and  then 
appropriates  the  excess  to  satisfy 
the   invalid   process,   such  misap- 
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the  land  for  taxes,  except  under  the  prescribed  conditions,  is 
liable  as  a  trespasser.1  ■  So  also  is  he  liable  if,  by  issuing  an  ex- 
ecution for  taxes  against  one  not  engaged  with  business  on 
which  the  tax  in  question  has  been  imposed,  he  coerces,  through 
a  leyy  by  the  sheriff,  the  payment'  of  such  tax.2  If,  where 
there  are  several  taxes  on  the  same  list,  the  tax-collector,  ignor- 
ing the  taxpayer's  right  to  pay  any  one  of  them  the  legality 
of  which  he  concedes,  refuses  a  tender  of  one  unless  all  are 
paid,  he  will  be  liable  for  any  compulsory  proceedings  in  re- 
spect to  such  tax.3  A  tax-collector,  it  has  been  held,  is  liable 
to  punitive  damages  if,  knowing  such  levy  to  be  illegal,  he 
levies  upon  property  of  a  taxpayer  who  has  tendered  in  pay- 
ment of  the  tax  coupons  receivable  therefor  under  the  state  law.4 

Federal  collectors.  The  rules  which  have  been  given  apply 
to  collectors  under  the  internal  revenue  laws  of  the  United 
States,  who  are  protected  in  like  manner  in  the  collection  of 
taxes  committed  to  them  by  lists  fair  on  their  face.8    The  case 


plication  does  not  render  the 
officer  a  trespasser  ab  initio;  to 
make  him  a  trespasser  ab  initio, 
the  wrongful  act  must  he  done  to 
the  property  taken,  not  to  the 
fund  realized  from  a  legal  sale: 
Wilson  v.  Seavey,  38  Vt.  221,  230. 
For  the  law  as  to  what  will  ren- 
der one  a  trespasser  ab  initio,  see 
Six  Carpenters'  Case,  8  Coke  290; 
Van  Brandt  v.  Schenck,  11  Johns. 
377,  13  Johns.  414.  If  one  whose 
property  is  unlawfully  seized  and 
sold  by  the  collector  causes  it  to 
be  bid  in  for  himself  and  appro- 
priates it  to  his  own  use,  he  can 
recover  in  an  action  against  the 
collector  only  what  he  paid  for 
the  property  on  the  sale;  as  that 
was  the  extent  of  his  injury;  Hurl- 
burt  v.  Green,  41  Vt.  490.  As  to 
when  the  invasion  of  a  person's 
rights  by  a  sale  of  his  bank-stock 
for  an  illegal  tax  becomes  com- 
plete so  as  to  render  the  tax- 
collector  liable,  see  Sprague  v. 
Fletcher,  69  Vt.  69. 


i  Kean  .  v.  Kinnear,  171  Pa.  St. 
639.  As  to  the  measure  of  dam- 
ages in  trespass  against  a  tax-col- 
lector for  resorting  to  the  land  for 
the  taxes  thereon,  instead  of  col- 
lecting them  from  the  personalty 
belonging  to  the  tenant,  who 
agreed  to  pay  the  taxes,  see  Ibid. 

2  Stewart  v.  Atlantic  Beef  Co., 
93  Ga.  12.     \ 

s  Bank  of  Mendocino  v.  Chal- 
fant,  51  Cal.  369. 

*  Willis  v.  Miller,  29  Fed.  Rep. 
238.  The  members  of  the  indem- 
nity board  created  by  the  Virginia 
statute  to  ascertain  and  allow  to 
a  tax-collector  the  sum  proper  to 
cover  his  liability  for  damages, 
etc.,  are  jointly  liable  with  the 
county  treasurer  for  such  tres- 
pass :   Ibid. 

s  Erskine  v.  Hohnbach,  14  Wall. 
613,  616.  In  this  case  Mr.  Justice 
Field  states  the  rule  of  protection 
very  clearly  and  concisely  as  fol- 
lows: "Whatever  may  have  been 
the  conflict  at  one  time,  in  the  ad- 
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of  the  collector  of  customs  is  different.  He  has  no  tax-warrant 
or  other  process  to  protect  him,  and  he  proceeds  at  his  peril  in 
demanding  and  receiving  what  he  claims  to  be  demandable  as 
duties.  If  he  collects  illegal  or  excessiv'e  duties,  and  they  are 
paid  under  protest,  he  is  liable  to  the  person  paying  for  the 
amount; x  but  he  is  excused  if  he  pays  over  the  moneys  before 
protest  is  made.2 


judged  cases,  as  to  the  extent  of* 
protection  afforded  to  ministerial 
officers,  acting  in  obedience  to 
process  or  orders  issued  to  them 
by  tribunals  or  officers  invested 
by  law  with  authority  to  pass  upon 
and  determine  particular  facts, 
and  render  judgment  thereon,  it 
is  well  settled  now,  that  if  the 
officer  or  tribunal  possess  juris- 
diction over  the  subject-matter 
upon  which  judgment  is  passed, 
with  power  to  issue  an  order  or 
process  for  the  enforcement  of 
such  judgment,  and  the  order  is- 
sued thereon  to  the  ministerial 
officer  is  regular  on  its  face,  show- 
ing no  departure  from  the  law,  or 
defect  of  jurisdiction  over  the 
person  or  property  affected,  then, 
and  in  such  case,  the  order  or  pro- 
cess will  give  full  and  entire  pro- 
tection to  the  ministerial  officer 
in  its  regular  enforcement  against 
any  prosecution  which  the  party 
aggrieved  thereby  may  institute 
against  him,  although  serious  er- 
rors may  have  been  committed  by 
the  officer  or  tribunal  in  reaching 
the  conclusion  or  judgment  upon 
which  the  order  or  process  is  is- 
sued." Citing  Savacool  v.  Bough- 
ton,  5  Wend.  170;  Earl  v.  Camp, 
16  Wend.  562;  Chegaray  v.  Jen- 
kins, 5  N.  Y.  376;  Sprague  v. 
Burchard,  1  Wis.  457.  To  the 
same  effect  is  Haffin  v.  Mason,  15 
Wall.  671.  And  see  Cutting  v. 
Gilbert,  5  Blatch.  259;  Nelson  v. 
Carman,  5  Blatch.  511;  Braun  v. 


Sauerwein,  10  Wall.  218;  The  Col- 
lector v.  Hubbard,  12  Wall.  1; 
Coblens  v.  Abel,  1  Woolw.  293; 
First  Nat.  Bank  v.  Waters,  19 
Blatch.  242. 

i  Elliott  v.  Swartwout,  10  Pet. 
137;  Maxwell  v.  Griswold,  10 
How.  242.  It  was  held  in  Wright 
v.  Blakeslee,  101  U.  S.  174,  that 
no  written  notice  or  protest  is  re- 
quired of  one  paying  illegal  taxes 
under  the  internal  revenue  laws 
in  order  to  enable  him  to  recover 
them,  an  oral  protest  being  suffi- 
cient. Where  a  statute  provides 
for  suit  against  a  collector  within 
a  given  time  after  an  appeal,  the 
provision  must  be  observed 
strictly:  Cheatham  v.  United 
States,  92  U.  S.  85.  See  James  v. 
Hicks,  110  U.  S.  272;  Arnson  v. 
Murphy,  115  U.  S.  579;  Louisville 
Sinking  Fund  Com'rs  v.  Buckner, 
48  Fed.  Rep.  533.  Trover  will  not 
lie  against  a  federal  collector  for 
seizing  property  not  subject  to 
forfeiture  for  a  breach  of  the 
customs  laws.  The  remedy  given 
by  the  federal  statute  is  exclusive: 
McGuire  v.  Winslow,  23  Blatch. 
425,  26  Fed.  Rep.  304.  As  to  re- 
covery of  interest,  see  McClain  v. 
Pennsylvania  Co.,  108  Fed.  Rep. 
618,  citing  Erskine  v.  Van  Ars- 
dale,  15  Wall.  75,  and  Redfield  v. 
Bartels,  139  U.  S.  694.  See,  also, 
Louisville  Sinking  Fund  Com'rs 
v.  Buckner,  supra. 

2  Elliott  v.  Swartwout,  10  Pet. 
137. 


"OH.  XXIV.]  I  EEMEDIES    FOE   WRONGFUL   ACTION.  1487 

Liability  of  municipal  corporations.  If  a  state  collects 
illegal  taxes  for  its  own  purposes,  the  several  persons  from 
whom  the  collection  is  made  have  claims  against  it  for  the  re- 
payment of  the  sums  collected  from  them  respectively.  The 
state  is  trustee  of  the  monej7  for  the  use  of  the  persons  paying 
it;1  but  whether  they  can  bring  suit  against  the  state  therefor 
must  depend  upon  the  provision  of  law  which  it  may  have 
made  for  the  purpose.  They  cannot  sue  the  state  except  as  by 
law  it  may  have  provided  therefor;2  and  though  this  is  some- 
times done,3  it  is  more  usual  to  give  to  some  auditing  board 
authority  in  the  premises.  If  an  action  is  given  it  will  be 
governed  by  the  same  rules  as  apply  in  actions  against  munici- 
pal corporations,  except  as  the  statute  may  have  otherwise 
provided. 

In  some  states  provision  is  made  by  law  for  the  refunding 
by  the  state,  through  the  counties,  of  sums  illegally  collected 
as  state  taxes,  and  under  such  a  provision  the  county  may  be 
sued  on  a  presumption  that  the  state  has  performed  its  duty  in 
supplying  the  means.4 

The  town,  village,  city,  or  county  for  which  a  tax  has  been 
levied  and  collected  may,  under  some  circumstances,  be  liable 
to  an  action  at  the  suit  of  parties  from  whom  the  tax  has  been 
exacted.5    The  case,  however,  must  be  exceptional,  and  the  cir- 

i  Shoemaker   v.   Grant   County,  couple    with    its    consent    to    be 

36  Ind.  175.  sued  on  account  of  taxes  alleged 

2  The  board  of  agriculture,  be-  to  have  been  exacted  under  illegal 

ing  a  department  of  the  state  gov-  assessments    made    by    the    state 

eminent,     cannot,     without     the  board  of  assessors,  the'  condition 

state's    consent,    be    sued    to    re-  that  the  suit  be  brought  in  one  of 

cover  back  a  license  tax  exacted  its  own  courts.     Such  legislation 

under  a  public  act  and  paid  into  should  be  deemed  a  part  of  the 

the  treasury  for  the  sake  of  fer-  state's   taxing    system:    Smith    v. 

tilizers:    Lord,    etc.    Co.    v.    State  Reeves,  178  U.  S.  436. 

Board,    111   N.    C.    135,   following  *  Mills  v.  Hendricks  County,  50 

North    Carolina    v.    Temple,    134  Ind.  436.  In  Michigan  illegal  taxes 

U.  S.  22.    It  was  held  in  Scottish  are  charged  back  by  the  state  to 

Union  &  N.  Ins.  Co.  v.  Herriott,  the  counties,  but  not  until  they 

109  Iowa  606,  that  a  suit  by  a  for-  have   been   set   aside   as   illegal: 

eign  corporation  against  the  state  Auditor-General  v.  Supervisors,  36 

treasurer    to    recover    taxes    col-  Mich.  70. 

lected  by  him  under  an   invalid  B  Under  a  statute  providing  that 

law  is  not  a  suit  against  the  state.  actions  to  recover  back  taxes  shall 

s  It  is  competent  for  a  state  to  be  brought  against  the  officer  who 
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cumstances  such  as  to  render  repayment  equitable.  In  general, 
an  action  can  only  be  maintained  when  the  following  condi- 
tions are  found  to  concur: 


made  the  collection,  with  the  pro- 
viso that  when  the  money  derived 
from  such  taxes  has  been  paid 
over  to  a  municipal  corporation 
for  whose  use  and  benefit  it  was 
i  levied,  then  the  action  shall  be* 
brought  against  such  corporation, 
the  term  "municipal  corporation" 
includes  counties:  Kelley  v. 
Rhoads,  7  Wyo.  237,  overruling 
earlier  cases.  See  Powder  Riverv 
Cattle  Co.  v.  Board  of  Com'rs,  45 
Fed.  Rep.  323.  Where  a  county 
places  in  the  hands  of  an  author- 
ized person  process  directing  him 
to  collect  and  receive  taxes  for  it, 
a  collection  made  by  such  person 
is  received  by  the  county:  Galves- 
ton County  v.  Galveston  Gas  Co., 
72  Tex.  509.  It  was  held  in  Eyerly 
v.  Jasper  County,  72  Iowa  149, 
that  one  who  has  paid  to  a  county 
treasurer  a  tax  in  aid  of  a  rail- 
road, which  tax  was  -  afterwards 
declared  to  be  illegal,  is  not  en- 
titled, in  an  action  against  the 
county,  to  an  order  requiring  the 
county  to  direct  the  treasurer  to 
repay  the  tax  out  of  funds  remain- 
ing in  his  hands.  The  remedy  is 
by  mandamus  against  the  treas- 
urer or  supervisor  to  compel  the 
return  of  the  tax.  Assumpsit  lies 
to  recover  back  money  paid  into  a 
township  treasury  in  satisfaction 
of  taxes  illegally  assessed  and  col- 
lected :  Daniels  v.  Watertown,  55 
Mich.  376.  One  who  pays  a  per- 
sonal and.  poll  tax  in  a  town 
wherein  he  does  not  reside  may 
recover  it  back  if  paid  under  the 
threat  of  a  warrant,  notwithstand- 
ing he  was  properly  taxed  for  real 
estate  in  that  town.  This  is  not 
to  be  regarded  as  a  case  of  excess- 


ive taxation  from  which  appeal 
should  be  taken;  the  tax  on  the 
personalty  and  poll  being  wholly 
unauthorized:  Preston  v.  Boston, 
12  Pick.  7.  Further,  as  to  the  re- 
covery from  a  town,  etc.,  by  non- 
residents unlawfully  taxed  therein 
see  Hathaway  v.  Addison,  48  Me, 
440;  Sumner  v.  Dorchester,  4  Pick. 
3.61;  Inglee  v.  Bosworth,  5  Pick. 
498;  Dow  v.  Sudbury,  5  Met.  73; 
Lee  v.  Boston,  2  Gray  484;  Dick- 
inson v.  Billings,  4  Gray  42;  Peo- 
ple v.  Chenango  Supervisors,  11 
N.  T.  563.  It  has  been  held  that 
if  school  taxes  are  levied  unlaw- 
fully in  a  district  by  vote  of  the 
town,  they  may  be  recovered  back 
of  the  town:  Powers  v.  Sanford,  39^ 
Me.  183.  If  a  non-resident  is  taxed 
on  personalty  in  a  town  where  he 
does  not  reside,  his  right  to  re- 
cover it  back  cannot  be  affected 
by  his  having  realty  in  the  town 
which  was  omitted  from  the  list: 
Hathaway  v.  Addison,  48  Me.  440. 
Where  an  inhabitant  is  wrongfully 
taxed  on  property  held  in  trust  for 
him  abroad,  and  has  no  property 
taxable  to  him,  he  may  recover 
back  of  the  town  a  tax  assessed 
to  and  paid  by  him  in  respect  of 
the  property  so  held  in  trust: 
Dorr  v.  Boston,  6  Gray  131,  rely- 
ing upon  Preston  v.  Boston,  12 
Pick.  7.  When  by  law  the  per- 
sonalty of  corporations  is  assessed 
in  the  company's  shares,  but  the 
assessors  tax  to  the  corporation 
both  their  personalty  and  realty, 
and  'they  pay  the  taxes,  they  may 
recover  back  the  tax  on  the  per- 
sonalty: Dunnell  Manuf.  Co.  v. 
Pawtucket,  7  Gray  277.  If  the 
proceedings  in  the  collection  of  a 
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1.  The  tax  must  have  been  illegal  and  void,  and  not  merely 
irregular. 

2.  It  must  have  been  paid  under  compulsion  or  the  legal 
equivalent. 

3.  It  must  have  been  paid  over  by  the  collecting  officer,  and 
have  been  received  to  the  use  of  the  municipality.1 

And  to  these«should  perhaps  be  added  : 


tax  are  wholly  void,  and  the  per- 
son taxed  neither  has  been  nor 
can  be  disturbed  in  his  possession, 
there  is  no  ground  for  an  action 
against  the  town,  as  the  plaintiff 
has  lost  nothing.  Such  would  be 
the  case  of  a  void  sale  of  shares 
in  a  corporation:  Noyes  v.  Haver- 
hill, 11  Cush.  338.  It  was  held  in 
Esterbrook  v.  San  Francisco,  115 
Cal.  67,  that  an  action  cannot  be 
maintained  to  recover  back  a  spe- 
cial assessment  collected  by  the 
city  and  county  of  San  Francisco, 
though  paid  under  protest.  As  to 
recovery  back  of  assessments  paid 
for  local  improvements,  subse- 
quently abandoned,  see  Valentine 
v.  St.  Paul,  34  Minn.  446;  Strick- 
land v.  Stillwater,  63  Minn.  43; 
McConville  v.  St.  Paul,  75  Minn. 
383;  Rogers  v.  St.  Paul,  75  Minn. 
5;  Germania  Bank  v.  St  Paul,  79 
Minn.  29.  The  value  of  highway 
labor  in  which  a  tax  has  been 
paid  is  not  recoverable:  Tufts  v. 
Lexington,  72  Me.  516.  When  a 
lessee  pays  a  tax  which  is  after- 
wards set  aside  in  proceedings  in- 
stituted by  the  lessor,  the  lessee 
•  is  entitled  to  recover  back  what 
he  paid:  Purssell  v.  New  York,  85 
N.  Y.  330.  If  one  buys  land  after 
a  tax  is  assessed  on  it  against  his 
grantor,  and  pays  it  before  the 
tax  has  become  a  lien  under  the 
statute,  without  making  objections 
to  it  before  the  board  of  review, 
he  is  concluded  by  the  payment: 
Louden  v.  East  Saginaw,  41  Mich. 
94 


18.  For  further  cases,  see  Atwater 
v.  Woodbridge,  6  Conn.  223;  Adam 
v.  Litchfield,  10  Conn.  127;  Gil- 
lette v.  Hartford,  31  Conn.  351; 
First  Ecclesiastical  Soc.  v.  Hart- 
f  ford,  38  Conn.  274;  Stephenson 
Supervisors  v.  Manny,  56  111.  160; 
Lauman  v.  Des  Moines  County,  29" 
Iowa  310;  James  v.  New  Orleans, 
19  La,  An.  109;  Perry  v.  Dover,  12 
Pick.  206;  Joyner  v.  School  Dist, 
3  Cush.  567;  Huckins  v.  Boston,  4 
Cush.  543;  Bacon  v.  School  Dist., 
97  Mass.  421;  Nickodemus  v.  East 
Saginaw,  25  Mich.  456;  Foster  v. 
County  Com'rs,  7  Minn.  140;  Hill 
v.  Livingston  Supervisors,  12  N.  Y. 
52;  Lake  Shore,  etc.  R.  Co.  v. 
Roach,  80  N.  Y.  339;  Allen  v.  Bur- 
lington, 45  Vt.  202;  Matheson  v. 
Mazomanie,  20  Wis.  191;  Hurley 
v.  Texas,  20  Wis.  634;  Judd'v. 
Fox  Lake,  28  Wis.  583. 

i  See,  as  to  the  general  requi- 
sites of  the  section  to  recover 
back  taxes:  Winter  v.  Montgom- 
ery, 65  Ala.  403;  Magnolia  v.  Shar- 
man,  46  Ark.  358;  Helena  v. 
Dwyer,  64  Ark.  424;  First  Nat. 
Bank  v.  Americus,  68  Ga.  119; 
Otis  v.  People,  196-111.  542;  Dexter 
v.  Boston,  176  Mass.  247;  Lyons  v. 
Cook,  114  Mich.  505;  Raleigh  v. 
Salt  Lake  City,  17  Utah  130;  Car- 
ton v.  Board  of  Com'rs  (Wyo.),  69 
Pac.  Rep.  1013.  There  must  be 
actual  payment,  and  not  a  mere 
bargain  or  arrangement:  Savan- 
nah v.  Feeley,  66  Ga.  31. 
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4.  The  party  mast  not  have  elected  to  proceed  in  any  remedy 
he  may  have  had  against  the  assessor  or  collector.1 

"Where  the  statute  gives,  an  action,  it  may  not  be  necessary 
that  all  these  conditions  should  concur,  since  the  statute  may 
dispense  with  one  or  more  of  them.2  Thus,  it  has  been  held 
in  New  York  that  where  the  statute  provides  for  the  repay- 
ment of  a  tax  illegally  levied,  it  is  no  answer  to  a  claim  there- 
for that  the  payment  was  voluntarily  made.3  In  Indiana, 
where  the  recovery  is  allowed*  of  "  taxes  erroneously  assessed 
and  collected,"  it  is  not  material  whether  the  payment  was  or 
was  riot  voluntary ; 4  and  in  Iowa  it  has  been  decided  that 
where  a  statute  allows  recovery  of  taxes  "  erroneously  or  ille- 
gally exacted  or  paid,"  the  taxpayer's  failure  to  stay  the  col- 
lection of  such  tax  does  not  prevent  his,  suing  after  payment.5 


i  Raleigh  v.  Salt  Lake  City,  17 
Utah  130.  .  And  conversely,  where 
one  illegally  assessed  has  sued 
the  town  and  recovered  satisfac- 
tion, such  recovery  and  satisfac- 
tion are  conclusive  in  a  subse- 
quent suit  by  him  against  the  as- 
sessors: Ware  v.  Percival,  61  Me. 
391. 

2  Thompson  v.  Detroit,  114  Mich. 
502,  505. 

a  People  v.  Madison  Supervis- 
ors, 51  N.  Y.  442.  A  tax  assess- 
ment which  has  been  levied  er- 
roneously, but  within  the  assess- 
ing officer's  jurisdiction,  upon  the 
capital  stock  of  a  corporation,  is 
not  "illegally"  levied,  and  the 
amount  of  it  cannot  be  recovered 
back:  United  States  Trust  Co.  v. 
New  York,  144  N.  Y.  488.  An 
owner  who  has  applied  to  the 
proper  officer  to  vacate  or  review 
his  assessment,  and  who  has  ob- 
tained a  reduction  and  paid  J;he 
amount,  cannot  afterwards  sue  to 
recover  the  assessent  so  paid  on 
the  ground  that  the  assessment 
was  wholly  illegal:  Hoffman  v. 
New  York,  58  Hun  611. 

« Indianapolis  v.  Morris,  25  Ind. 


App.  409.  See  Isbell  v.  Crawford 
County,  40  Iowa  102.  Recovery 
back  of  amount  which  should  have 
been  deducted  for  indebtedness 
from  assessment  of  national  bank 
shares:  Indianapolis  v.  Vajen,  111 
Ind.  240.  Appearance  before  equal- 
ization board  held  unnecessary  be- 
fore suit:  Ibid.  See  McWhinney 
v.  Indianapolis,  101  Ind.  150. 

6  Dickey  v.  Polk  County,  58 
Iowa  287.  Taxes  paid  for  land 
illegally-  sold  because  the  taxes 
have  not  been  brought  forward 
'  on  the  tax-lists  may  be  recov- 
ered as  taxes  "erroneously  or  ille- 
gally exacted  or  paid:"  Parker  v. 
Cochran,  64  Iowa  757.  One  who 
has  paid  taxes  without  making 
claim  for  deduction  because  of  in- 
debtedness cannot  recover  them 
from  the  county  on  the  ground 
that  they  were  "erroneously  or 
illegally  exacted  or  paid:"  Leon- 
ard v.  Madison  County,  64  Iowa 
418.  Where  a  tax  is  not  merely 
informal  and  irregular,  but  illegal 
and  void,  as  levied  on  property 
not  liable  for  taxation,  the  owner, 
having  paid  under  protest,  may  re- 
cover it  back:  Winzer  v.  Burling- 
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The  sum  for  which  any  municipality  is  liable  must  in  gen- 
eral be  what  has  been  collected  for  itself;  and  therefore  When 
the  town  collector  collects  a  state,  county,  and  town  tax  levied 
on  property  not  taxable,  if  the  town  is  sued,  the  recovery  will 
be  limited  to  what  was  paid  over  to  it  for  its  own  use,  and  will 
not  embrace  the  state  and  county  taxes.1  It  may  be  different, 
however,  in  the  case  of  taxes  collected  for  the  subordinate 
municipalities.  A  township  is  held  liable  for  school  and  road 
taxes  received  into  its  treasury,  even  though  they  have  been 
paid  out  before  suit  is  brought; 2  but  it  would  be  otherwise  if 
the  moneys  in  the  hands  of  its  treasurer  constituted  a  special 
fund  over  which  by  law  the  corporation  had  no  control.3     A 


ton,  68  Iowa  279.  Taxes  Illegally 
exacted  and  paid  under  protest 
may  be  recovered  back  in  Iowa 
although  there  has  been  no  dis- 
traint or  seizure  of  property  there- 
for: Thomas  v.  Burlington,  69  Mo. 
140.  The  right  to  recover  back 
a  tax  illegally  exacted  is  not  af- 
fected by  the  fact  that  the  city's 
indebtedness  exceeds  the  constitu- 
tional limit:  Ibid.  Where  a  spe- 
cial assessment  not  claimed  to 
have  been  void  or  paid  under  pro- 
test has  been  paid,  the  amount  of 
it  cannot  be  recovered  back  from 
the  city:  Hawkeye  L.  &  B.  Co.  v. 
Marion,  110  Iowa  468.  One  who 
pays  an  illegal  tax  on  real  estate 
in  which  he  has  no  interest  can- 
not recover  back  such  tax  because 
of  its  illegality:  Ibid.  An  action 
held  to  lie  where  the  proper  board 
had  refused  to  pay,  though  an  ap- 
peal was  given  from  its  decision: 
Richards  v.  Wapello  County,  48 
Iowa  507.  See  McWhinney  v.  In- 
dianapolis, 101  Ind.  150. 

i  Vermont  Central  R.  Co.  v.  Bur- 
lington, 28  Vt.  193.  See,  also,  Spear 
v.  Braintree,  24  Vt.  414;  Slack  v. 
Norwich,  32  Vt.  818;  Matheson  v. 
Mazomanie,  20  Wis.  191.  Where 
a  county  treasurer  collects  and 
pays  over  taxes  for  the  state  and 


for  school  districts  and  other  mu- 
nicipalities less  than  and  within 
the  county,  the  county  is  not  lia- 
ble to  the  taxpayer  for  such  taxes, 
even  if  illegally  levied:  Price  v. 
Lancaster  County,  18  Neb.  199. 
The  California  statute  providing 
for  actions  against  counties  to  re- 
cover back  illegal  taxes  paid  un- 
der protest  does  not  authorize  an 
action  against  a  county  for  taxes 
collected  by  it  for  the  use  of  a 
school  district  and  placed  in  the 
treasury  to  the  credit  of  the  school 
fund:  Pacific  Mut.  L.  Ins.  Co.  v. 
San  Diego  County,  112  Cal.  314; 
Blberg  v.  San  Luis  Obispo  County, 
112  Cal.  316. 

zByles  v.  Golden  T'p,  52  Mich. 
612;  Matteson  v.  (Rosendale,  37 
Wis.  254.  Compare  Pawnee  County 
v.  Railroad  Co.,  21  Kan.  748;  Sa- 
line C&ullty  v-  Geis>  22  Kan.  381. 
One  who,  under  protest,  has  paid 
a  tax  levied  on  a  township  to 
liquidate  "highway  indebtedness" 
when  in  fact  such  "highway  in- 
debtedness" was  not  the  town- 
ship's but  a  highway  district's, 
can  recover  it  from  the  township: 
McFarlan  v.  Cedar  Creek  T'p,  93 
Mich.  558. 

3  Dawson  v.  Aurelius  T'p,  49 
Mich.  479;  Camp  v.  Algansee  T'p, 
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tax  laid  without  authority  and  paid  over  to  a  city  may  be 
recovered  back  though  the  city  has  paid  it  out  to  a  contractor.1 
It  is  immaterial  to  the  liability  of  a  municipal  corporation 
that  the  officers  through  whom  the  illegal  tax  was  enforced 
were  not  of  its  appointment  or  under  its  control.2  Nor  is  the 
liability  of  such  a  corporation  to  repay  an  assessment  collected 
for  improvements  under  a  void  statute  affected  by  the  fact 
that  the  assessment  was  collected  by  adding  the  same  to  the 
owner's  general  tax.8  In  Minnesota,  one  who  has  paid  a 
wrongful  assessment  is  not  entitled  to  recover  it  back  until  he 
has  exhausted  his  statutory  remedies  for  setting  it  aside.4  In 
New  York  it  has  been  held  that  if  tax-officers  in  the  exercise 
of  an  actual  jurisdiction  over  person  and  subject-matter  com- 
mit an  error,  their  action,  though  reviewable  in  a  proper  pro- 
ceeding, is  not  void,  and  their  assessment  is  protected  against 
the  collateral  attack  of  an  action  to  recover  back  the  assess- 
ment, as  they  themselves  would  be.5  And  in  the  latter  state 
money  paid  under  a  street  assessment,  which,  though  illegal, 
is  not  jurisdictionally  void,  cannot  be  recovered  until  the  as- 
sessment has  been  vacated.6 


50  Mich.  4;  Taylor  v.  Avon  T'p, 
73  Mich.  604;  Hillyer  v.  Jones- 
field  T'p,  114  Mich.  644;  Jenney  v. 
Mussey  T'p,  121  Mich.  229.  A  rail- 
road-aid tax  was  levied  in  sev- 
eral towns,  and  in  some  it 
turned  out  invalid.  The  county 
collected  the  tax,  and  that  from 
the  latter  towns  was  paid  over  to 
the  railroad  company.  Held,  that 
they  were  not  entitled  to  recover 
back  from  the  county:  Des  Moines, 
etc.  R.  Co.  v.  Lowry,  51  Iowa  486. 
A  township  cannot  recover  from 
the  county  the  amount  of  a  special 
but  invalid  township  road  tax  col- 
lected by  the  county  and  turned 
over  by  it  to  the  town  clerk:  Stone 
v.  Woodbury  County,  51  Iowa  522. 

i  Tallant  v.  Burlington,  39  Iowa 
^543;  Louden  v.  East  Saginaw,  41 
Mich.  18.  See  Grand  Rapids  v. 
Blakely,  40  Mich.  367. 

2  Bank  of  Commonwealth  v.  New 


York,  43  N.  Y.  184.  See,  also, 
Chapman  v.  Brooklyn,  40  N.  Y. 
372;  Newman  v.  Livingston  Su- 
pervisors, 45  N.  Y.  676.  Compare 
Swift  v.  Poughkeepsie,  37  N.  Y. 
511. 

3  Dexter  v.  Boston,  146  Mass. 
247. 

*  Clarke  v.  Board  of  Com'rs,  47 
Minn.  552,  66  Minn.  304. 

ts  People  v.  Coleman,  107  N.  Y. 
541;  United  States  Trust  Co.  v. 
New  York,  144  N.  Y.  488. 

•  Bank  of  Commonwealth  v.  New 
York,  43  N.  Y.  184;  Trimmer  v. 
Rochester,  130  N.  Y.  401.  But  if 
the  assessment,  though  valid  on 
its  face,  is  void  for  want  of  juris- 
diction to  make  it,  an  action  lies 
to  recover  money  involuntarily 
paid  in  satisfaction  thereof,  with- 
out first  having  it  set  aside  or 
vacated:  Bruecher  v.  Port  Chester, 
101  N.  Y.  240.     See  Jex  v.  New 
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A  property  owner  who  has  paid  an  illegal  assessment  has  in 
his  action  to  recover  back  his  payment  no  vested  right  which 
legislation  cannot  take  away,  nor  is  there  any  implied  agree- 
ment to  return  the  assessment,  if  wrongfully  collected,  which 
would  invalidate  such  legislation  as  impairing  the  obligation 
of  a  contract.1 

Irregular  taxes.  "When  a  municipal  corporation  is  sued  for 
money  collected  and  paid  over  to  it  as  a  tax,  the  idea  on  which 
the  suit  is  predicated  is,  that  the  corporation  has  received  that 
which,  in  justice,  it  ought  not  to  retain.  A  suit  will  not,  there- 
fore, lie  to  recover  back  taxes  paid,  when  the  only  complaint 
that  can  be  made  of  them  is  that  the  proceedings  in  their  levy 
and  collection  have  been  irregular.  The  fact  of  irregularity 
does  not  establish  injustice ;  there  must  be  something  further 
in  the  case  which  either  exempts  the  party  from  the  tax  alto- 
gether, or  which,  because  of  illegality  or  inequality,  deprived 
the  officers  of  jurisdiction.2  Municipalities  do  not  guaranty  to 
their  people  correct  action  on  the  part  of  their  officers,3  and  if 
they  did  no  one  would  be  entitled  to  rely  upon  the  guaranty 
until  he  was  injured.  Irregular  action  does  not  necessarily  in- 
jure the  parties  concerned;  and  where  it  does,  the  remedies 
given  by  review  or  repeal  are  supposed  to  afford  full  redress.4 

York,  103  N.  Y.  $36.     And  if  the  Com'rs     (Wye),     69     Pac.     Rep. 

assessment  was  void  on  its  face  it  1013.. 

is  not  necessary  to  have  it  so  ju-  s  Logansport  v.  Humphrey,  84 
dicially  declared  before  bringing  Ind.  467;  McWhinney  v.  Indian- 
suit:  Horn  v.  New  Lots,  83  N.  Y.  apolis,  98  Ind.  182. 
100.  It  would  be  otherwise,  if  the  *  Gould  v.  Board  of  Com'rs,  76 
invalidity  depended  on  facts  Minn.  379.  One  aggrieved  by  a  tax 
which  would  not  appear  in  pro-  for  widening  and  grading  a  street 
ceedings  to  enforce  the  assess-  assessed  upon  his  land  by  a  board 
ment:  Ibid.,  citing  Peyser  v.  of  aldermen  must  avail  himself 
Mayor,  70  N.  Y.  497;  In  re  Lima,  by  certiorari  of  a>  defect  in  the 
77  N.  Y.  170;  Wilkes  v.  Mayor,  79  board's  proceedings  in  making 
N.  Y.  621,  and  Marsh  v.  Brooklyn,  and  passing  orders  relative  to 
59  N.  Y.  280.  such  tax,  and  he  cannot  sue  to  re- 

i  Nottage    v.    Portland,    35    Or.  cover  back  the  tax  paid  under  pro- 

539.  test:  Foley  v.  Haverhill,  144  Mass. 

2  Turnbull  v.  Alpena,  74  Mich.  352.  In  an  action  to  recover  taxes 
621;  Matrau  v.  Tompkins,  99  paid  under  protest,  reliance  can- 
Mich.  528;  Shelden  v.  Marion  T'p,  not  be  had  upon  irregularities  that 
101  Mich.  256;  Carton  v.  Board  of  might  have  been  corrected  by  a 
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Any  further  remedy  must  proceed  upon  the  idea  that  the  tax 
is  void ;  a  mere  nullity.1 


timely  application  to  the  board  of 
review:  Hinds  v.  Belvidere  T'p, 
107  Mich.  664.  One  whose  prop- 
erty had  been  purposely  assessed 
at  twice  the  proper  amount,  paid 
the  tax  under  compulsion  of  a  war- 
rant, and  then  sued  to  recover* 
back  half  of  what  he  had  paid; 
but  it  was  held  that  the  action 
would  not  lie,  as  his  remedy  by  in- 
junction or  review  before  payment 
had  been  adequate:  Belfour  v. 
Portland,  28  Fed.  Rep.  738.  One 
who  pays  a  personal  and  poll-tax 
in  a  town  of  which  he  is  not  a  resi- 
dent may  Recover  it  back,  if  paid 
under  the  threat  of  a  warrant, 
notwithstanding  he  was  properly 
taxed  for  real  estate  in  that  town. 
This  would  not  be  regarded  as  a 
case  of  excessive  taxation  from 
which  the  party  'should  appeal; 
the  tax  on  the  personalty  and  poll 
being  wholly  unauthorized:  Pres- 
ton v.  Boston,  12  Pick.  7.  Further, 
as  to  the  recovery  of  a  town,  etc., 
by  non-residents  unlawfully  taxed 
within  it,  see  Hathaway  v.  Addi- 
son, 48  Me.  440;  Sumner  v.  Dor- 
chester, 4  Pick.  361;  Inglee  v.  Bos- 
worth,  5  Pick.  498;  Dow  v.  Sud- 
bury, 5  Met.  73;  Lee  v.  Boston,  2 
Gray  484;  Dickinson  v.  Billings,  4 
Gray  42;  People  v.  Chenango  Su- 
pervisors, 11  N.  Y.  563.  It  has 
been  held  that  if  school  taxes  are 
levied  unlawfully  in  a  district  by 
vote  of  the  town,  they  may  be  re- 
covered back  of  the  town:  Pow- 
ers v.  Sanford,  39  Me.  183.  If  a 
non-resident  is  taxed  on  person- 
alty in  a  town  where  he  does  not 
reside,  his  right  to  recover  it 
back  cannot  be  affected  by  the 
fact  of  his  having  real  estate  in 
the  town  which  was  omitted  from 


the  list:  Hathaway  v.  Addison,  48 
Me.  440.  Where  an  inhabitant  is 
wrongfully  taxed  on  property  held 
in  trust  for  him  abroad,  and  has 
no  property  taxable  to  him,  he 
may  recover  back  of  the  town  a 
tax  assessed  to,  and  paid  by  him 
in  respect  of  the  property  so  held 
in  trust:  Dorr  v.  Boston,  6  Gray 
131,  relying  upon  Preston  v.  Bos- 
ton, 12  Pick.  7.  When  by  law  the 
personal  estate  of  corporations  is 
assessed  in  the  shares  of  the  com- 
pany, but  the  assessors  tax  to  the 
corporation  both  their  personal 
and  real  estate,  and  they  pay  the 
taxes,  they  may  recover  back  the 
tax  on  the  personalty:  Dunnell 
Manuf.  Co.  v.  Pawtucket,  7  Gray 
277. 

i  Wright  v.  Boston,  9  Cush.  233, 
241,  per  Shaw,  Ch.  J.,  citing  Pres- 
ton v.  Boston,  12  Pick.  7;  Boston, 
etc.  Glass  Co.  v.  Boston,  4  Met. 
181;  Howe  v..  Boston,  7  Cush.  273; 
Lincoln  v.  Worcester,  8  Cush.  55, 
approved  in  Rogers  v.  Greenbush, 
58  Me.  390;  Moore  vl  Albany,  98 
N.  Y.  396;  Wabash,  etc.  R.  Co.  v. 
Johnson,  108  111.  11.  And  see  Hop- 
kins v.  Butte,  16  Mont.  103.  Over- 
valuation of  property  is  not  a 
ground  of  action  at  law  for  the 

.  excess  of  taxes  paid  beyond  what 
should  have  been  levied  upon  a 
just  valuation:  Stanley  v.  Albany 
County,  121  U.  S.  535.  A  petition  • 
to  the  supreme  court  under  the 
Massachusetts  statute  to  recover 

•  the  amount  of  a  tax  assessed  to 
and  paid  by  a  corporation  upon  the 
market  value  of  the  shares  of  its 
capital  stock  cannot  be  maintained 
for  a  mere  over-valuation  of  the 
shares:  Boston  Manuf.  Co.  v.  Com- 
monwealth, 144  Mass.  598.     It  is 
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Voluntary  payments.    That  a  tax  or  assessment  voluntarily 
paid  cannot  be  recovered  back,  the  authorities  generally  agree.1 


also  held  in  Massachusetts,  that 
where  a  party  is  taxable,  but  in 
the  assessment  are  included  non- 
taxable items,  action  to  recover 
back  the  tax  will  not  lie:  Oliver  v. 
Lynn,  130  Mass.  143;  Hicks  v. 
Westport,  130  Mass.  478.  See  Wil- 
liams v.  Saginaw,  51  Mieh.  120.  In 
Michigan  city  or  village  taxes  paid 
under  protest  cannot  be  recovered 
back  merely  because  the  warrant 
for  their  collection  had  expired 
and  had  not  been  extended:  Grat- 
wick,  etc.  Co.  v.  Oscoda,  97  Mich. 
221;  Minof  Lumber  Co.  v.  Alpena, 
97  Mich.  499.  Nor  can  taxes  paid 
under  protest  be'  recovered  from 
a  township  merely  because  of  ir- 
regularity in  the  certificates  fur- 
nished the  supervisor  of  the 
amount  of  taxes  to  be  levied  on 
the  township:  Shelden  v.  Marion 
T'p,  101  Mich.  256.  Nor  can 'drain 
taxes  paid  under  protest  be  recov- 
ered on  the  ground  of  the  failure 
to  file  in  the  county  clerk's  office 
the  record  relating  to  the  con- 
struction of  the  drain,  as  required 
by  the  statute:  Matrau  v.  Tomp- 
kins, 99  Mich.  528.  That  lots  are 
described  in  the  assessment  by 
wrong  numbers  is  not  ground  for 
recovering  them  back:  Hanson  v. 
Haverhill,  60  N.  H.  218.  In  New 
York,  if  assessments  for  street  im- 
provements are  invalid  by  reason 
of  irregularities  appearing  on  the 
face  of  the  proceedings,  payment 
of  them  cannot  be  recovered  back 
merely  because  of  the  invalidity: 
Pooley  v.  Buffalo,  122  N.  Y.  592. 
In  Wisconsin  one  cannot  recover  a 
tax  with  which  his  property  is 
justly  chargeable,  where  he  neither 
alleges  nor  proves  any  defect  or  ir- 
regularity going  to  the  validity  of 


the  assessment,  and  affecting  the 
groundwork  of  the  tax:  Wies- 
mann  v.  Brighton,  83  Wis.  550. 
Where  one  failed  to  list  property 
for  taxation,  and  the  collector 
failed  to  proceed  according  to  the 
statute  in  such  case,  but  the  as- 
sessment was  made,  and,  at  the 
instance  of  the  taxpayer,  was 
afterwards  reduced  by  the  col- 
lector, it  was  held  that  the  former 
could  not  escape  payment  because 
of  the  collector's  irregularity: 
Bailey  v.  Railroad  Co.,  22  Wall. 
604.  And  see,  as  to  waiving  irreg- 
ularities, Loudon  v.  East  Saginaw, 
41  Mich.  18.  For  a  case  where  a 
water  company  was  allowed  to  re- 
cover back  from  a  township  the 
amount,  paid  under  protest,  of 
taxes  illegally  assessed  upon  its 
water-pipes  as  personal  property, 
see  Monroe  Water  Co.  v.  French- 
town  T'p,  98  Mich.  431. 

i  Elliott  v.  Swartwout,  10  Pet. 
137;  Stone  v.  Bank  of  Kentucky, 
174  U.  S.  409;  Corkle  v.  Maxwell, 
3  Blatch.  413;  Younger  v.  Santa 
Cruz  Supervisors,  68  Cal.  241; 
Grumley  v.  Santa  Clara  County, 
68  Cal.  575;  Larimer  County  v.  Na- 
tional State  Bank,  11  Colo.  564; 
McGehee  v.  Columbus,  69  Ga.  581; 
Hoke  v.  Atlanta,  107  Ga.  416;  Chi- 
cago v.  Fidelity  Bank,  11  111.  App. 
165;  Mills  v.  Hendricks  County, 
50  Md.  436;  Newcomb  v.  Daven- 
port, 86  Iowa  291;  Lindsey  v. 
Boone  County,  92  Iowa  86; 
Hawkeye  L.  &  B.  Co.  v.  Marion, 
110  Iowa  468;  Odendahl  v.  Board 
of  Supervisors,  112  Iowa  182;  Phil- 
lips v.  Jefferson  County,  5  Kan. 
412;  Wabaunsee  County  v.  Walker, 
8  Kan.  431;  Louisville  &  N.  R. 
Co.   v.    Hopkins    County,    87   Ky. 
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And  it  is  immaterial  in  such  a  case  that  the  tax  or  assessment 
has  been  illegally  laid,  or  even  that  the  law  under  which  it 
was  laid  was  unconstitutional.1    The  principle  is  an  ancient 


605;'  Louisville  &  N.  R.  Co.  v. 
Commonwealth,  89  Ky.  531;  Smith 
v.  Readfleld,  27  Me.  145;  Smith 
v.  Schroeder,  15  Minn.  35;  Falvey 
v.  Board  of  Com'rs,  76  Minn.  257; 
Gould  v.  Board  of  Com'rs,  76* 
Minn.  379;  Walker  v.  St.  Louis, 
15  Mo.  563;  Christy's  Adm'rs  v. 
St.  Louis,  20  Mo.  143;  Douglas 
v.  Kansas  City,  147  Mo.  428; 
Turner  v.  Althus,  6  Neb.  54;  New 
York,  etc.  R.  Co.  v.  Marsh,  12 
N.  Y.  308;  Phelps  v.  New  York, 
112  N  Y.  216;  Van  Nest  v.  Sargent 
County,  7  N.  D.  13'9;  Hospital  v. 
Philadelphia  County,  24  Pa.  St. 
229;  Dunnell  Manuf.  Co.  v.  New- 
ell, 15  R.  I.  233;  Carton  v.  Board 
of  Com'rs  (Wyo.),  69  Pac.  Rep. 
1013.  The  rule  applies  to  interest 
wrongfully  extorted:  Maguire  v. 
State  Sav.  Inst.,  62  Mo.  344.  And 
also  where  taxes  voluntarily  paid 
are  sought  to  he  set  off  in  a  pro- 
ceeding for  the  sale  of  land  for 
delinquent  taxes:  Otis  v.  People, 
196  111.  542.  In  Bushy  v.  Noland, 
39  Ind.  234,  it  is  said  that  one  who 
pays  without  protest  is  estopped 
from  disputing  the  legality  of  the  ' 
tax.  Where  a  payment  is  made 
without  protest  the  fact  that  a  bill 
is  brought  by  others' to  have  the 
tax  declared  void  is  not  enough 
to  entitle  the  parties  paying  to 
recover  back:  McCrickart  v.  Pitts- 
burgh, 88  Pa.  St.  133.  If  one  vol- 
untarily pays  a  legal  tax  on  lands 
which  he  claims  to  own,  he  has 
no  claim  to  recover  back  when  it 
is  decided  that  he  has  no  title: 
Dubuque,  etc.  R.  Co.  v.  Webster 
County,  40  Iowa  16.  If  one  pays 
a  tax  on  chattels  which  he  had 
purchased  when  the  tax  was  not 


a  lien,  his  payment  is  voluntary: 
Gaar  v.  Hurd,  92  111.  315.  Where, 
in  a  suit  to  foreclose  a  tax-deed, 
the  defendant,  without  being  re- 
quired to  do  so,  pays  the  fund  into 
court,  he  will  be  held  concluded 
by  his  payment:  Powell  v.  Super- 
visors, 46  Wis.  210.  Where  taxes 
levied  under  a  misapprehension  of 
statutory  requirements  have  dur- 
ing nine  years  been  paid  without 
protest,  the  unexpended  surplus  of 
them  is  not  returnable  to  the  tax- 
payers, no  fraud  in  the  making  of 
the  assessment  being  charged: 
Manistee  Lumber  Co.  v.  Springfield 
T'p,  92  Mich.  277.  Money  volun- 
tarily paid  by  the  holder  of  a  tax- 
sale  certificate  for  subsequent 
taxes  cannot  be  recovered  back 
in  the  absence  of  fraud  or  mis- 
take: Lindsey  v.  Boone  County,  92 
Iowa  86.  As  to  payment  of  taxes 
by  the  receiver  of  a  railroad  com- 
pany pending  suit  to  foreclose  a 
mortgage  on  the  road,  see  Norfolk 
&  W.  R.  Co.  v.  Smyth  County  Su- 
pervisors, 87  Va.  521.  If  the  tax 
has  been  judicially  set  aside  an 
action  will  lie,  even  though  pay- 
ment was  made  voluntarily:  Riker 
v.  Jersey  City,  38  N.  J.  L.  225. 
See  Peyser  v.  New  York,  70  N.  Y. 
497. 

i  Georgetown  Coll.  v.  District  of 
Columbia,  4  MacA.  43;  Richard- 
son v.  Denver,  17  Colo.  398;  Thom- 
son v.  Morris,  62  Ga.  538;  Otis  v. 
People,  196  111.  542;  Lange  v.  Sof- 
fell,  33  111.  App.  624;  New  Orleans 
Canal,  etc.  Co.  v.  New  Orleans,  30 
La.  An.  1371;  Monticello  Dist.  Co. 
v.  Baltimore,  90  Md.  416;  Barrett 
v.  Cambridge,  10  Allen  48;  Minor 
Lumber  Co.   v.   Alpena,   97   Mich. 
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one  in  the  common  law,  and  is  of  general  application.  Every 
man  is  supposed  to  know  the  law,  and  if  he  voluntarily  makes 
a  payment  which  the  law  would  not  compel  him  to  make,  he 
cannot  afterwards  assign  his  ignorance  of  the  law  as  a  reason' 
why  the  state  should  furnish  him  with  legal  remedies  to  re- 
cover it  back.1    Especially  is  this  the  case  when  the  officer 


499;  Taylor  v.  Board  of  Health, 
31  Pa.  St.  73;  Milwaukee  v.  White- 
fish,  106  Wis.  25.  Money  paid  to 
secure  a  license,  issued  on  the 
licensee's  petition,  is  voluntarily 
paid,  and  cannot  be  recovered  back 
even  though  no  power  existed  to 
require  it:  Mays  v.  Cincinnati,  1 
Ohio  268,  citing  Brisbane  v. 
Dacres,  5  Taunt.  143;  Elliott  v. 
Swartwout,  10  Pet.  137;  Clark  v. 
Dutcher,  9  Cow.  674;  Robinson  v. 
Charleston,  4  Rich.  317;  Smith  v. 
Readfield,  27  Me.  145.  To  the  same 
effect  are  Helena  v.  Dwyer,  64  Ark. 
424;  Tatum  v.  Trenton,  85  Ga. 
468;  Lingonier  v.  Ackerman,  46 
Ind.  552.  Money  paid  to  a  city  as 
a  license  fee  is  recoverable  to  the 
extent  that  it  exceeded  the  amount 
which  the  city  was  entitled  to  ex- 
act: Board  of  Council  v.  Renfro 
(Ky.),  58  S.'W.  Rep.  795.  The 
mere  fact  that  lands  taxed  were  un- 
patented is  no  ground  ;for  recov- 
ering back:  Welton  v.  Merrick 
County,  16  Neb.  83.  And  see  Fos- 
ter v.  Pierce  County,  15  Neb.  48; 
Bates  v.  York  County,  15  Neb.  284. 
A  penalty  wrongfully  added  to 
the  tax  but  paid  without  protest 
cannot  be  recovered:  Russell  v. 
New  Haven,  51  Conn.  259. 

1  Ignorance  or  mistake  of  law  by 
one  who  voluntarily  pays  a  tax 
illegally  assessed  furnishes  no 
ground  of  recovery:  Richardson 
v.  Denver,  17  Colo.  398;  Tatum  v. 
Trenton,  85  Ga.  468;  McWhinney 
v.  Logansport;  132  Ind.  9;  Kraft  v. 
Keokuk,  14  Iowa  86;  Espy  v.  Fort 


Madison,  14  Iowa  226;  Gould  v. 
Board  of  Com'rs,  76  Minn.  379; 
Pooley  v.  Buffalo,  124  N.  Y.  206; 
Bristol  v.  Morganton  Com'rs,  125 
N.  C.  365;  Curtin  v.  Viroqua,  67 
Wis.  314.  And  see  Lester  v.  Balti- 
more, 29  Md.  415.  The  general 
rule  is  that  a  payment  voluntarily 
made  cannot  be  recovered  back 
because  of  the  person's  having 
been  in  error  as  to  the  right  to 
require  it:  Tupelo  v.  Beard,  56 
Miss.  532.  So  where  taxes  were 
voluntarily  paid  to  a  city  upon 
property  which  had  been  em- 
braced in  an  unconstitutional  ex- 
tension of  the  city's  limits:  Couch 
v.  Kansas  City,  127  Mo.  436.  See 
Jackson  v.  Atlanta,  61  Ga.  228. 
Where  an  ordinance  directing  a 
local  improvement  is  on  its  face 
illegal  and  void  because  violating 
the  statutory  power  conferred 
upon  the  common  council,  the  un- 
coerced payment  of  an  assessment 
for  the  expense  incurred  is  a  mis- 
take of  law,  and  cannot  be  re- 
covered back:  Phelps  v.  New  York, 
112  N.  Y.  216.  In  Kentucky  it  is 
held  that  one  who  pays  an  illegal 
tax  under  the  belief  that  it  is 
valid,  and  in  response  to  a  demand, 
and  threat  of  compulsory  collec- 
tion, may  recover  it  back  upon  dis- 
covering his  mistake:  Torbitt  v. 
Louisville  (Ky.),  4  S.  W.  Rep. 
345,  citing  Louisville  v.  Anderson, 
79  Ky,  334.  In  Newport  v.  Rin- 
go's  Ex'x,  87  Ky.  635,  it  is  said: 
"If  money  be  paid  through  a  clear 
mistake  of  law  or  fact  essentially 
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receiving  the  money,  who  is  chargeable  with  no  more  knowl- 
edge of  the  law  than  the  party  making  payment,  is  not  put  on 
his  guard  by  any  warning  or  protest,  and  the  money  is  paid 
over  to  the  use  of  the  public  in  apparent  acquiescence  in  the 
justice  pf  the  exaction.  Mistake  of  fact  can  scarcely  exist  in 
such  a  case  except  in  connection  with  negligence;  as  the  ille- 
galities which  render  such  a  demand  a  nullity  must  appear 
from  the  records',  and  the  taxpayer  is  just  as  much  bound  to 
inform  himself  what  the  records  show,  or  do  not  show,  as  are 
the  public  authorities.1     The  rule  of  law  is  a  rule  of  sound  pub- 


affecting  the  rights  of  the  parties, 
and  which  in  law  or  conscience 
was  not  payable,  and  which  should 
not  be  retained  by  the  party  re- 
ceiving it,  it  may  be  recovered. 
Especially  should  this  be  the  rule 
as  to  illegal  taxation.  The  tax- 
payer has  no  voice  in  the  imposi- 
tion of  the  burden.  He  has  the 
right  to  assume  that  the  taxing 
power  has  been  lawfully  exer- 
cised. He  should  not  be  required 
to  know  more  than  those  in  au- 
thority over  him,  nor  should  he 
suffer  loss  by  complying  with  what 
he  bona  fide  believes  to  be  his  duty 
as  a  good  citizen.  Upon  the  con- 
trary, he  should  be  prompted  to 
its  ready  performance  by  refund- 
ing to  him  any  illegal  exaction, 
paid  by  him  in  ignorance  of  its 
illegality;  and  certainly  in  such  a 
case  if  he  be  subjected  to  a  pen- 
alty for  non-payment,  his  com- 
pliance under  a  belief  of  its  le- 
gality, and  without  awaiting  a  re- 
sort to  judicial  proceedings, 
should  not  be  regarded  in  law  as 
so  far  voluntary  as  to  affect  his 
right  of  recovery."  And  these 
words  are  found  in  Louisville  & 
N.  R.  Co.  v.  Commonwealth,  89 
Ky.  531:  "A  distinction  is  to  be 
taken  between  cases  where  a  col- 
lection can  be  enforced  summarily, 
and  those  where  resort  must  be 


had  to  the  courts.  In  the  one 
case,  the  taxpayer  must  submit  to 
a  levy  upon  his  property  or  pay 
the  money;  in  the  other,  he  has 
the  opportunity  to  contest  the  de- 
mand in  court,  and  if  he  does  not 
choose  to  do  so,  and"  voluntarily 
pays  it,  he  is  remediless."  And 
see  Underwood  v.  Brockman,  4 
Dana  309;  Ray  v.  Bank  of  Ken- 
tucky, 3  B.  Monr.  510;  Louisville 
v.  Powell,  2  Met.   (Ky.)   226. 

i  See,  as  to  recovering  back 
taxes  paid  through  mistake  or  ig- 
norance of  fact,  San  Diego  L.  & 
T.  Co.  v.  La  Presa  School  Dist.,  122 
Cal.  98;  Indianapolis  v.  Patterson, 
112  Ind.  344;  Mathews  v.  Kansas, 
80  Mo.  231;  Wilmington  v.'Ricaud, 
90  Fed.  Rep.  214,  32  C.  C.  A.  580; 
Tripler  v.  New  York,  125  N.  Y. 
617;  Walser  v.  Board  of  Educa- 
tion, 160  111.  272.  If  one  pays 
taxes  on  the  county  auditor's 
statement  of  the  amount  adjudged 
to  be  due,  as  provided  by  the  stat- 
ute, his  payment  cannot  be  re- 
garded as  voluntary,  or  as  made 
without  any  mistake  of  fact,  so 
as  to  preclude  recovering  the 
amount  of  the  excessive  payment: 
Wheeler  v.  Board  of  Com'rs 
(Minn.),  91  N.  W.  Rep.  890.  It 
was  held  in  Woolley  v.  Staley,  39 
Ohio  St.  354,  that  if- payment  was 
made  under  a  mistake  of  fact  that 
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lie  policy  also;  it  is  a  rule  of  quiet  as  well  as  of  good  faith,  and 
precludes  the  courts  being  occupied  in  undoing  the  arrange- 
ments of  parties  which  they  have  voluntarily  made,  and  into 
which  they  have  not  been  drawn  by  fraud  or  accident,  or  by 
any  excusable  ignorance  of  their  legal  rights  and  liabilities.1 

All  payments  are  supposed  to  be  voluntary  until  the  con- 
trary is  made  to  appear.2  Nor  is  the  mere  fact  that  a  tax  is 
paid  unwillingly,  or  with  complaint,  of  any  legal  import- 
ance, but  there  must  be  in  the  case  some  degr.ee  of  compulsion 
to  which  the  taxpayer  submits  at  the  time  but  with  notifica- 
tion of  some  sort  equivalent  to  reservation  of  rights.3    It  has 


a  tax  appeared  on  the  list  when 
it  did  not,  the  sum  paid  could  be 
recovered  back.  And  in  Indianap- 
olis v.  McAvoy,  86  Ind.  587,  it  was 
held  that  one  could  recover  a  city 
tax  paid  under  the  erroneous  be- 
lief that  the  land  on  which  the 
tax  was  laid  was  within  the  city, 
although  it  might  be  otherwise  if 
he  was  negligent  in  ascertaining 
the  facts.  But  it  was  ruled  in 
Jackson  v.  Atlanta,  61  Ga.  228, 
that  if,  after  one  has  for  several 
years  voluntarily  paid,  city  taxes 
upon  lands  supposed  to  be  within 
the  city,  it  turns  out  that  they 
are  not,  he  will  have  no  legal 
claim  to  reimbursement.  And  see 
Couch  v.  Kansas  City,  127  Mo.  436. 

i  San  Diego  L.  &  T.  Co.  v.  La 
Presa  School  Dist.,  122  Cal.  98. 

2  See  Northwestern  Packet  Co. 
v.  St.  Louis,  4  Dill.  10.  The  mere 
fact  that  the  collector  might  have 
enforced  payment  will  not  make 
a  payment  involuntary  when  he 
was  taking  no  steps  to  collect  and 
making  no  threats:  Wilson  v. 
Pelton,  40  Ohio  St.  306.  So  a  tax 
paid  merely  because  the  collector 
holds  a  warrant  is  paid  voluntar- 
ily, and  may  not  be  recovered 
back:  Bunnell  Manuf.  Co.  v.  New- 
ell, 15  R.  I.  223.  And  an  illegal 
license  tax  paid  is  not  recoverable 


where  there  is  no  evidence  of 
threats  or  notification  to  pay: 
Douglas  v.  Kansas  City,  147  Mo. 
428. 

s  Jackson  v.  Newman,  39  Miss. 
385.  See  Preston  v.  Boston,  12 
Pick.  7;  Tuttle  v.  Everett,  51  Miss. 
27;  Claflin  v.  McDonough,  33  Mo. 
412;  Douglas  v.  Kansas  City,  147 
Mo.  428;  Dixon  County  v.  Brad- 
shear,  38  Neb.  389;  Vanderbeck  v. 
Rochester,  122  N.  Y.  285;  Dunnell 
Manuf.  Co.  v.  Newell,  15  R.  I. 
233;  Meecham  v.  Newport,  70  Vt. 
67.  Money  paid  to  a  tax-collector 
in  satisfaction  of  an  illegal  li- 
cense tax,  in  order  to  avoid  an  ac- 
tion or  prosecution  to  which  the 
invalidity  of  the  statute  would  be 
a  defense,  is  a  voluntary  payment 
which  cannot  be  recovered  back: 
Maxwell  v.  San  Luis  Obispo 
County,  71  Cal.  466.  The  fact  that 
an  assessment  was  paid  in  order 
to  enable  the  owner  to  complete 
his  contract  of  sale  does  not 
amount  to  coercion  in  law  or  fact, 
and  does  not  warrant  a  recovery 
back:  Tripler  v.  New  York,  125 
N.  Y.  617.  And  if  the  payment 
was  in  fact  made  to  effectuate  a 
Bale,  the  owner  cannot  recover  it 
as  having  been  involuntarily  made 
to  prevent  the  accruing  of  inter- 
est on  the  assessment:   Ibid.     In 
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been  said  in  one  case  that  "  taxes  illegally  recovered  may  al- 
ways be  recovered  back  if  the  collector  understands  from  the 
payer  that  the  tax  is  regarded  as  illegal,  and  that  suit  will  be 
instituted  to  compel  the  refunding;"1  but  it  has  been  repeat- 
edly held  that  a  mere  protest,  when  payment  was  not  made  to 
save  arrest  or  the  seizure  or  sale  of  goods,  or  in  submission  to 
process  that  might  immediately  have  been  enforced,  would  not 
relieve  the  payment  of  its  presumed  voluntary  character.2  In 
some  cases  it  is.  held  that 'a  payment  made  only  to  release 
lands  from  the  lien  of  a  tax,  or  to  prevent  a  sale  of  lands,  or 
to  redeem  lands  from  a  sale  actually  made,  will  not  be  held  a 
payment  under  compulsion,  and  the  party  paying  cannot  re- 
claim it; 3  but  this  is  not  universally  assented  to;4  and  it  seems 


Michigan  it  is  held  that  the  pay- 
ment, under  protest,  of  illegal 
taxes  in  order  that  the  owner's 
deed  to  a  prospective  purchaser 
may  be  recorded,  is  not  under  du- 
ress although  otherwise  the  chance 
to  sell  would  be  lost:  Weston  v. 
Luce  County,  102  Mich.  528;  Gage 
v.  Saginaw  (Mich.),  84  N.  W.  Rep, 
1100.  Contra,  in  Minnesota:  State 
v.  Nelson,  41  Minn.  25.  Payment 
of  an  assessment  in  order  to  ob- 
tain a  loan  on  the  property,  and 
not  under  coercion,  held  not  recov- 
erable back:  Redmond  v.  New 
York,  125   N.  Y.   632.     As  to  the 


voluntary  or  involuntary  character 
of  payment  of  amount  required 
by  statute  subsequently  declared 
unconstitutional  to  be  paid  as  con- 
dition precedent  to  administration 
of  estate,  see  Mearkle  v.  Board  of 
County  Com'rs,  44  Minn.  546;  De 
GrafE  v.  Byles,  46  Minn.  319. 

i  Chase,  Ch.  J.,  in  Brskine  v. 
Van  Arsdale,  15  Wall.  75,  77.  See 
Raisler  v.  Athens,  66  Ala.  194. 

2  Lamborn  v.  County  Com'rs,  97 
U.  S.  181;  Railroad  Co.  v.  Com'rs, 
98  TJ.  S.  541;  Dear  v.  Varnum,  80 
Cal.  86;  Americus  Bank  v.  Ameri- 
cus,    68    N.   Y.    119;    Conkling,   v. 


aDe  Baker  v.  Carillo,  52  Cal. 
473;  citing  Bicknall  v.  Story,  46 
Cal.  595;  Mills  v.  Austin,  53  Cal. 
152;  Cooper  v.  Chamberlain,  78 
Cal.  450;  Phelan  v.  San  Francisco, 
120  Cal.  1;  Stover  v.  Mitchell,  45 
111.  213;  Otis  v.  People,'  196  111. 
542;  Detroit  v.  Martin,  34. Mich. 
171;  Shane  v.  St.  Paul,  26  Minn. 
543;  Russell  v.  Mayor,  35  Hun 
348;  Tripler  v.  New  York,  125 
N.  Y.  1317. 

*  See  Brown  v.  Mays,  120  N.  Y. 
357.  Under  a  statute  making  a 
street-superintendent's  deed  prima 
facie  evidence  of  the  regularity  of 


proceedings  to  open  a  street  and 
conclusive  evidence  of  the  neces- 
sity of  taking  the  land  and  of  the 
correctness  of  the  compensation 
awarded  therefor,  the  payment  of 
a  void  assessment  under  protest 
to  prevent  a  sale  and  a  clouding 
of  title'  is  not  voluntary  so  as  to 
preclude  recovery:  Gill  v.  Oak- 
land, 124  Cal.  335.  .In  Seeley  v. 
Westport,  47  Conn.  294,  explaining 
Sheldon  v.  School  District,  24 
Conn.  88,  it  was  held  that  a  pay- 
ment of  a  tax  on  realty  might  be 
recovered  back  as  well  as  one  on 
personalty. 


CH.  XXIV.]  REMEDIES    FOK   WRONGFUL   ACTION.  1501 

reasonable  that  the  rule  should  be  restricted  to  cases  in  which, 
if  sale  were  made,  fatal  defects  would  appear  on  the  face  of 
the  proceedings.  A  party  ought  not  to  be  exposed  to  any 
more  risks  of  loss  in  relieving  his  lands  of  an  apparent  cloud 
upon  title  than  in  protecting  his  goods  against  an  illegal  sale. 
When  a  voluntary  payment  is  spoken  of,  the  qualifying 
word  is  not  used  in  its  ordinary  sense,  and  many  payments  are 
held  to  be  voluntary  which  are  made  unwillingly  and  only  as 
a  choice  of  evils  or  of  risks.L  Thus,  a  payment  has  been  held  to 
be  voluntary  which  the  owner  made  to  save  his  property  from 
being  sold,  as  he  supposed,  when  the  collector  was  actually  as- 
suming to  proceed  to  sale,  but  with  an  authority  void  on  its 
face,  and  without  possession  or  control  of  the  property.2  A 
like  ruling  has  been  made  where  the  officer  threatened  to  sell 
property  for  a  tax  not  then  delinquent ;  having  at  the  time  no 
power  to  carry  out  his  threat.3  So  where  a  court  without  au- 
thority made  an  order  for  the  payment  of  a  tax,  and  payment 
was  made  accordingly — the  party  under  such  circumstances 
being  under  no  legal  compulsion  —  the  payment  was  held  vol- 
untary.4   So  where  one  on  the  day  fixed  for  the  sale  of  his 

Springfield,  132  111.  420;  Jenks  v.  similar  case,  Gachet  v.  McCall,  50 

Lima,   17   Ind.   326;    Patterson   v.  Ala.  307. 

Cox,  25  Ind.  261;  Durham  v.  i  Canfield  Salt,  etc.  Co.  v.  Man- 
Com'rs,  95  Ind.  182;  Muscatine  v.  istee  T'p,  100  Mich.  466,  469. 
Packet  Co.,  45  Iowa  185;  Commis-  2  Sonoma  County  Tax-Case,  13 
sioners  v.  Walker,  8  Kan.  431;  Fed.  Rep.  789.  See  Minor  Lumber 
Forbes  v.  Appleton,  5  Cush.  115;  Co.  v.  Alpena,  97  Mich.  499;  Can- 
White  v.  Millbrook  T'p,  60  Mich.  field  Salt,  etc.  Co.  v.  Manistee  Tp, 
532;  Hopkins  v.  Butte,  16  Mont.  100  Mich.  466;  Union  Bank  v. 
103;  Wilcox  v.  New  York,  53  N.  Y.  New  York,  51  Barb.  159;  Smyth 
Super.  Ct.  436;  Whitbeck  v.  Minch,  v.  New  York,  58  N.  Y.  Super.  Ct. 
48  Ohio  St.  210;  Hospital  v.  Phil-  357,  11  N.  Y.  Supp.  583;  Sowles  v. 
adelphia  County,  24  Pa.  St.  229;  Soule,  59  Vt.  131. 
Peebles  v.  Pittsburgh,  101  Pa.  St.  s  Bank  of  Santa  Rosa  v.  Chal- 
304;  Carton  v.  Board  of  Com'rs  fant,  52  Cal.  170;  Merrill  v.  Aus- 
(Wyo.),  69  Pac.  Rep.  1013.  Pay-  tin,  53  Cal.  379;  Bank  of  Wood- 
ment  by  the  owner  upon  purchase  land  v.  Webber,  52  Cal.  73.  It 
at  tax-sale  held  voluntary  though  would  be  otherwise  if  payment 
he  required  the  treasurer  to  give  were  made  after  delinquency: 
a  receipt  reciting  that  the  money  Smith  v.  Farrelly,  52.  Cal.  77;  De 
was  "paid  under  protest  after  Fremery  v.  Austin,  53  Cal.  380. 
levy:"  Loud,  etc.  Co.  v.  Vienna  *  Drake  v.  Shurtliff,  24  Hun 
Tp,   120  Mich.   382,   citing,  as  a  422;  Bailey  v.  Buell,  50  N.  Y.  662. 
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property  for  the  illegal  tax  proposed  to  make  payment  on  the 
next .  day  if  the  sale  should  be  postponed,  and  postponement 
was  had  and  payment  made  as  proposed,  this  was  held  a  vol- 
untary payment.1  And  it  has  been  said  in  some  cases,  that 
when  it  is  sought  to  recover  back  a  payment  as,  having  been 
made  under  compulsion,  it  should  be  made  to  appear  that  pay- 
ment was  made  to  release  either  person  or  property  from  the 
power  of  the  officer.2  And  this  may  be  said  to  express  the 
gener'al  sense  of  the  authorities.3 


A,  state  supreme  court  sustained 
a  tax  and  a  party  then  paid  it 
and  took  a  tax  certificate.  The 
federal  supreme  court  afterwards 
held  the  tax  void.  Held,  that  the 
payment  must  be  deemed  volun- 
tary: Lamborn  v.  County  Com'rs, 
97  TJ.  S.  181;  Commissioners  -v. 
Land  Co.,  23  Kan.  196. 

i  Gatchett  v.  McCall,  50  Ala.  307. 

2  Brazil  v.  Kress,  55  Ind.  14; 
Edinburg  v.  Hackney,  54  Ind.  83; 
Baker  v.  Big  Rapids,  65  Mich.  76; 
Tripler  v.  New  York,  125  N.  Y.  617. 
"Where  a  town  offers  a  discount 
to  those  who  make  payment 
promptly,  a  payment  made  to  ob- 
tain' this  discount  has  been  held 
to  be  voluntary,  though  made 
under  protest:  Lee  v.  Templeton, 
13  Gray  476. 

s  Upon  the  right  to  maintain 
this  action  in  general,  see  God- 
'dard  v.  Seymour,  30  Conn.  394; 
Hubbard  v.  Brainard,  35  Conn. 
563;  Callaway  v.  Milledgeville,  48 
Ga.  309;  Wilkey  v.  Pekin,  19  111. 
160;  Richards  v.  Stogsdell,  21  Ind. 
74;  Allentown  v.  Saeger,  20  Pa. 
St.  421;  Henry  v.  Chester,  15  Vt. 
460;  Allen  v.  Burlington,  45  Vt. 
202.  The  question  what  consti- 
tutes a  voluntary  payment  was 
quite  fully  discussed,  and  the 
American  authorities  cited,  in 
Baker  v.  Cincinnati,  11  Ohio  St. 
534,  and  Taylor  v.  State,  31  Pa. 


St.  73.  The  Ohio  case  quotes  par- 
ticularly, Fullam  v.  Down,  '6  Esp. 
26;  Valpy  v.  Manly,  1  C.  B.  594; 
Parker  v.  Great  Western  Ry.  -Co., 
7  M.  &  G.  253;  Morgan  v.  Palmer, 
2  B.  &  C.  729.  In  Carleton  v.  Ash-1 
burnham,  102  Mass.  348,  the 
maxim  that  where  two  acts  are 
done  at  the  same  time,  the  one 
shall  take  effect  first  which  ought 
in  strictness  to  have  been  done 
first,  in  order  to  give  it  effect 
(Claflin  v.  Thayer,  13  Gray  459), 
was  applied  to  a  simultaneous 
payment  of  tax  and  delivery  of  a 
protest  against  its  exaction.  In 
Muscatine  v:  Packet  Co.,  45  Iowa 
185,  it  is  said  that  a  payment  made 
under  protest  cannot  be  recovered 
back  unless  there  was  power  to 
enforce  payment  in  some  other 
way  than  by  suit  at  law.  A  pay- 
ment is  voluntary  if  made  before 
any  demand,  and  when  nothing 
has  been  done  except  to  charge  the 
property  upon  the  list  to  the  tax- 
payer, though  the  officer  has  a 
warrant  in  his  hands  which  he  has 
not  attempted  or  threatened  to 
serve:  Railroad  Co.  v.  Com'rs,  98 
U.  S.  541.  So  is  payment  made 
where  the  tax  could  only  be  en- 
forced in  judicial  proceedings  in 
which  the  party  would  have  a 
right  to  be  heard,  but  which  are 
not  yet  taken:  Oceanic,  etc.  Co.  v. 
Tappan,  16  Blatch.  296. 
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Statutes  in  some  states  have  changed  the  rule  somewhat,  and 
have  allowed  a  recovery  in  all  cases  of  illegal  tax,  provided 
that  at  the  time  of  payment  formal  protest  was  made  as  the 
statute  prescribes.1    In  respect  to  such  statutes  it  is  only  nec- 


i  In  Massachusetts,  under  the 
provision  that  a  tax  may  be  re- 
covered back  if  paid  by  the  plaint- 
iff after  "a  protest  by  him  in  writ- 
ing," any  person  on  whom  a  col- 
lector makes  a  demand  for  pay- 
ment of  a  tax  included  in  his  war- 
rant, on  the  ground  that  he  is 
personally  liable  to  pay  it,  or 
whose  property  the  collector  is 
proceeding  to  sell  on  the  ground 
that  it  is  liable  for  the  tax,  may 
pay  the  tax  under  written  protest 
and  sue  to  recover  back  the 
amount  paid,1  instead  of  resisting 
the  collector  or  resorting  to  other 
remedies:  McGee  .v.  Salem,  149 
Mass.  238.  In  Michigan  it  has 
been  held  that  the  provision  for 
the  recovery  of  illegal  taxes  paid 
to  the  township  treasurer  under 
protest,  does  not  authorize  the  re- 
covery of  taxes  so  paid  to  the 
county  treasurer,  after  the  land 
has  been  returned  .  for  unpaid 
taxes:  Weston  v.  Luce  County,  102 
Mich.  528.  Nor  does  the  provision 
of  the  general  tax-law  pof  Michi- 
gan concerning  payment  of  taxes 
under  protest,  apply  to  assess- 
ments for  local  improvements: 
Thompson  v.  Detroit,  114  Mich. 
502.  The  Michigan  statute  pro- 
viding that  one  may  pay  an  illegal 
tax  and  recover  back  from  the 
township  does  not  authorize  the 
recovery  by  a  stranger  to  a  tax, 
of  money  paid  to  prevent  a  seiz- 
ure of  his  property  to  satisfy  such 
tax:  Canfield  Salt  &  L.  Co.  v. 
Manistee  T'p,  100  Mich.  466.  It 
was  said  in  White  v.  Millbrook,  60 
Mich.  532,  that  it  is  not  the  pro- 
test which  gives  the  taxpayer  his 


right  of  action  to  recover  back  the 
amount  paid,  but  the  illegality  of 
the  tax  assessed.  The  protest  only 
determines  the  time  from  which 
the  amount  may  be  recovered  for 
causes  of  illegality  mentioned  in 
the  protest.  In  Gage  v.  Saginaw 
(Mich.),  87  N.  W.  Rep.  1027,  it  is 
held  that  the  provision  for  pay- 
ment under  protest  and  suit  au- 
thorizes one,  in  order  to  remove  a 
cloud  from  his  title,  and  thereby 
facilitate  a  sale,  to  pay,  voluntar- 
ily, contested  taxes  under  protest 
and  sue  for  the  recovery  of  them. 
The  decree  of  the  circuit  court  ad- 
judging the  tax  to  be  void,  and  re- 
citing the  presence  of  counsel,  is 
sufficient  proof  of  invalidity.  In 
Nebraska,  the  general  rule  that 
taxes  voluntarily  paid  cannot  be 
recovered  back  has  been  modified 
by  statute  as  to  taxes  collected 
for  an  illegal  or  unauthorized  pur- 
pose: Custer  County  v.  Chicago,  t 
B.  &  Q.  R.  Co.  (Neb.),  87  N.  W. 
Rep.  341;  Dakota  County  v.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.  (Neb.), 
88  N.  W.  Rep.  663.  Taxes  levied  in 
excess  of  the  constitutional  limit 
are  for  such  a  purpose:  Chase 
County  v.,  Chicago,  B.  &  Q.  R.  Co., 
58  Neb.  274;  Dakota  County  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co., 
supra.  It  was  held  in  Caldwell  v. 
Lincoln,  19  Neb.  569,  that  an  oc- 
cupation tax  exacted  under  a 
void  ordinance  may  be  recovered 
back.  So  in  Chapel  v.  Franklin 
County,  58  Neb.  544,  it  was  de- 
cided that  one  who  has  paid  per- 
sonal taxes  under  protest  cannot 
sue  to  recover  the  moneys  paid 
on  the  ground  that  the  levy  was 
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essary  to  say  that  a  party  relying  upon  them  must  be  careful 
to  bring  his  case  within  their  provisions.1  The  protest  will 
not  be  effective  unless  made  within  the  time  required  by  the 
statute.2  "Where  the  statute  requires  a  written  notice  of  pro- 
test, an  oral  protest,  with  an  entry  by  the  receiving  clerk  in 
his  book  that  the  tax  was  paid  under  protest,  is  not  sufficient.3 
Generally  the  protest  is  required  to  specify  the  grounds  of  in- 
validity relied  upon",  and  grounds  not  specified  will  not  be  con- 
sidered.4   If  a  suit  is  given  only  in  cases  where  payment  was 


made  on  an  excessive  assessment. 
In  Rhode  Island  an  illegal  tax 
paid  under  protest  may  be  recov- 
ered back:  .Dunnell  Manuf.  Co.  v. 
Newell,  15  R.  I.  233.  Under  the 
South  Carolina  statute  the  right 
to  sue  to  recover  taxes  paid  under 
protest  accrues  only  to  him  in 
whose  name  the  taxes  are  listed 
and  does  not  extend  to  one  who 
afterwards  purchases  the  property 
on  which  the  lien  exists:  Deto 
Gold  Mining  Co.  v.  Smith,  49  S. 
C.  188.  Under  the  Utah  statute 
as  soon  as  one  pays  the  unlawful 
tax  under  protest  he  acquires  a 
right  to  sue;  and  in  such  suit  it 
is  not  necessary  to  show  a  pay- 
ment by  duress:  Centennial  Eu- 
reka Mining  Co.  v.  J.uab  County, 
22  Utah  395. 

i  Bankers'  Life  Assoc,  v.  Doug- 
las County  Com'rs,  61  Neb.  202. 

2  Warren  v.  Russell,  129  Cal. 
381. 

s  Knowles  v.  Boston,  129  Mass. 
551.  But  it  is  sufficient  for  the 
taxpayer  to  write  his  protest 
across  the  face  of  the  tax-bill,  sign 
it  and  deliver  it  to  the  collector: 
Borland  v.  Boston,  132  Mass.  89. 

*  Meek  v.  McClure,  49  Cal.  623; 
Peninsular  Iron,  etc.  Co.  v.  Crys- 
tal Falls  T'p,  60  Mich.  510;  Hinds 
v.  Belvidere  T'p,  107  Mich.  664; 
Aurora  Iron  Mining  Co.  v.  Iron- 
wood,  119  Mich.  325;  Davis  v.  Otoe 
County,    55    Neb.    677;    Bankers' 


Life  Assoc,  v.  Douglas  County 
Com'rs,  61  Neb.  202.  See  De  Fre- 
mery  v.  Austin,  53  Cal.  380.  But 
it  is  held  in  California  that  this 
is  to  put  the  officer  upon  inquiry, 
and  if  he  is  proceeding  to  enforce 
the  tax  against  property  outside 
of  his  district,  the  protest  need 
not  specify  grounds:  Mason  v. 
Johnson,  51  Cal.  612.  So  if  a 
county  collector  is  assuming  to 
act  in  a  district  formed  for  a  spe- 
cial taxing  purpose,  though  within 
the  county:  Smith  v.  Farrelly,  52 
Cal.  77.  In  Michigan,  where  a  tax 
is  paid  under  protest  on  a  threat 
of  levy,  the  taxpayer,  in  a  suit  to 
recover  it,  is  not  limited  to  the 
reasons  stated  in  his  protest:  Cox 
y.  Welcher,  68  Mich.  263:  Wood- 
mere  Cemetery  Assoc,  v.  Spring- 
wells  T'p  (Mich.),  90  N.  W.  Rep. 
277.  Where  it  is  claimed  that  the 
entire  tax  proceeding  is  void  and 
without  jurisdiction,  "Paid  under 
protest,  to  protect  property  from 
being  sold,  and  on  account  of  tax 
being  illegal,"  is  sufficiently  spe- 
cific: Whitney  v.  Port  Huron,  88 
Mich.  268.  Further  as  to  suffi- 
ciency of  protest,  see  Mackay  v. 
San  Francisco,  128  Cal.  678;  Pe- 
ninsular Iron,  etc.  Co.  v.  Crystal 
Falls,  60  Mich.  79;  Barnard  v. 
White  Cloud,  108  Mich.  508; 
Omaha  v.  Kountz,  25  Nev.  60; 
Centennial  Eureka  Mining  Co.  v. 
Juab    County,    22    Utah    395.      In 


CH.  XXIV.J  REMEDIES   FOK   WKONGF0L   ACTION. 


1505 


made  after  notice  of  sale  by  advertisement  and  posting,  a  writ- 
ten notice  to  the  taxpayer  that  sale  will  be  made  unless  he 
pays  is  not  sufficient  notice  of  sale. l 

Compulsory  payments?  A  payment  made  to  relieve  the  per- 
son from  arrest  or  the  goods  from  seizure  is  a  payment  on 
compulsion;3  and  so  is  the  payment  made  td prevent  a  seizure 
when  it  is  threatened.4  So  with  still  greater  reason  is  the  pay- 
ment which  the  officer  secures  by  making  sale  of  goods  seized.5 
But  it  is  not  necessary  for  the  taxpayer  to  wait  for  his  goods 
to  be  sold  or  even  to  be  seized.  If  the  officer  calls  upon  the 
person  taxed,  and  "  demands  a  sum  of  money  under  a  warrant 


Rhode  Island  it  is  held  that  the 
protest  accompanying  a  payment 
of  taxes  need  not  specify  wherein 
they  are  illegal:  Rumford  Chem- 
ical Works  v.  Ray,  19  R.  I.  456. 

i  Knowles  v.  Boston,  129  Mass. 
551. 

2  In  an  action  for  the  recovery 
of  money  paid  for  taxes  illegally 
assessed  the  law  is  more  liberal 
as  to  what  constitutes  duress  than 
in  other  cases:  Creamer  v.  Bre- 
men, 91  Me.  508. 

s  Briggs  v.  Lewiston,  29  Me.  472; 
Babcock  v.  Beaver  Creek  T'p,  65 
Mich.  479;  Lindsay  v.  Allen,  19 
R.  I.  721.  Where  a  county  audi- 
tor makes  an  illegal  assessment, 
and  the  taxes  are  collected  by 
levy  and  execution,  the  person  in- 
jured can  collect  from  the  county 
the  amount  so  illegally  collected: 
Hennel  v.  Board  of  Com'rs,  132 
Ind.  32.  A  license  tax  voluntarily 
paid  is  not  recoverable  from  the 
city  even  though  the  payment  of 
it  was  made  to  secure,  by  procur- 
ing a  license,  the  dismissal  of  a 
warrant  of  arrest  for  what  was  not 
in  fact  a  violation  of  the  ordinance 
laying  the  tax:  Bean  v.  Middles- 
boro  (Ky.),  57  S.  W.  Rep.  478. 

*  Helena  v.  Dwyar,  64  Ark.  424; 
Mills'  Guardian  v.  Hopkinsville 
93 


(Ky.),  11  S.  W.  Rep.  776;  Creamer 
v.  Bremen,  91  Me.  508;  Minor 
Lumber  Co.  v.  Alpena,  97  Mich. 
499;  St.  Anthony  &  D.  Elevator  Co. 
v.  Bottineau  County,  9  N.  D.  346j^ 
Grimm  v.  School  Dist,  57  Pa.  St. 
433,  citing  Henry  v.  Horstick,  9 
Watts  414,  Caldwell  v.  Moore,  11 
Pa.  St.  60,  and  Allentown  v.  Sae- 
ger,  20  Pa.  St.  421;  Shaw  v.  Alle- 
gheny, 115  Pa.  St.  46;  Kelley  v. 
Rhoads,  7  Wyo.  237.  And  see  Guy 
v.  Washburn,  23  Cal.  Ill;  Vicks- 
burg  v.  Butler,  56  Miss.  72.  A 
payment  of  taxes  is  not  made  vol- 
untary by  the  fact  that  the  tax- 
payer, when  a  levy  is  threatened, 
points  out  his  property  upon 
which  a  levy  can  be  made:  Roe- 
del  v.  White  Cloud,  108  Mich.  506. 
Nor  is  a  payment  voluntary  where 
the  payer  lays  down  money,  but 
forbids  the  collector  to  take  it: 
Bellinger  v.  Gray,  51  N.  Y.  610. 
And  see  Greenbaum  v.  King,  4 
Kan.  332;  Stephan  v.  Daniels,  27 
Ohio  St.  527.  Where,  to  prevent  a 
sale  for  taxes,  one  pays  a  tax-col- 
lector more  than  his  fee,  the  pay- 
ment is  not  voluntary:  Benton  v. 
Goodale,  67  N.  H.  498. 

5  Hennel  v.  Board  of  Com'rs,  132 
Ind.  32;  Hurley  v.  Texas,  20  Wis. 
634. 
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directing  him  to  enforce  it,  the  party  of  whom  he  demands  it 
may  fairly  assume  that  if  he  seeks  to  act  under  the  warrant  at 
all,  he  will  make  it  effectual.  The  demand  itself  is  equivalent 
to  a  service  of  the  writ  on  the  person.  Any  payment  is  to  be 
regarded  as  involuntary  which  is  made  under  a  claim  involv- 
ing the  use  of  force  as  an  alternative ;  as  the  party  of  whom 
it  is  demanded  cannot  be  compelled  or  expected  to  await  actual 
force,  and  cannot  be  held  to  expect  that  an  officer  will  desist 
after  making  a  demand.  The  exhibition  of  a  warrant  direct- 
ing forcible  proceedings,  and  the  receipt  of  money  thereon, 
will  be  in  such  case  equivalent  to  actual  compulsion."  '  As  is 
said  in  another  case,  a  person  is  not  bound  to  wait  until  his 
property  is  actually  taken  by  a  legal  process ;  one  which  he 
cannot  properly  resist;  and  cost  made  before  he  pays  a  claim 
upon  it.  It  is  sufficient  if  the  circumstances  are  such  as  fairly 
lead  to  the  conclusion  that  the  waste  and  expense  can  be 
avoided  only  by  payment.2     So  payment  of  a  water  tax  under 


i  Campbell,  J.,  in  Atwell  v.  Ze- 
luff,  26  Mich.  118,  citing  Boston, 
etc.  Glass  Co.  v.  Boston,  4  Met. 
181.  And  see  Amesbury,  etc. 
Manuf.  Co.  v.  Amesbury,  17  Mass. 
461;  Preston  v.  Boston,  12  Pick.  7; 
George  v.  School  District,  6  Met. 
497;  Joyner  v.  School  District,  3 
Cush.  567;  Lincoln  v.  Worcester, 
8  Cush.  55;  Babcock  v.  Beaver 
Creek  T'p,  64  Mich.  601.  One  who 
pays,  under  protest,  an  illegal  tax 
to  the  town  treasurer,  authorized 
to  collect  taxes,  after  receiving, no- 
tice' from  the  treasurer  that  if 
the  tax  is  not  paid  by  a  day  named 
its  collection  will  be  enforced  by 
warrant,  is  to  be  treated  as  hav- 
ing been  paid  under  compulsion, 
and  entitled  to  recover  the  de- 
mand. He  need  not  have  waited 
until  near  the  end  of  the  time  al- 
lowed. And  no  material  distinc- 
tion is  recognized  between  a  case 
in  which  a  discount  is  allowed 
upon  a  tax  if  paid  before  a  day 
named,  and  one  in  which  the  tax 


is  to  be  increased  by  a  penalty  if 
not  paid:  Stowe  v.  Stowe,  70  Vt. 
609.  Where  a  demand  for  a  tax  is 
an  essential  prerequisite  to  a 
seizure,  and  payment  is  made  be- 
fore demand,  such  payment  is  not 
compulsory  so  that  it  can  be  re- 
covered back:  Conkling  v.  Spring- 
field, 19   111.  App.   167. 

2  Howard  v.  Augusta,  74  Me.  79; 
Raleigh  v.  Salt  Lake  City,  17  Utah 
130.  To  the  same  effect  are  Bug- 
gies v.  Fond  du  Lac,  53  Wis.  436; 
Parcher  v.  Marathon  County,  52 
Wis.  388;  Neuman  v.  La  Crosse, 
94  Wis.  103.  Where  illegal  taxes 
apparently  constitute  a  lien  upon 
corporate  stock,  payment  of  them 
necessary  to  relieve  from  such 
lien  is  not  voluntary  so  as  to  pre- 
clude an  action  to  recover  them 
back:  .<33tna  Ins.  Co.  v.  New  York, 
153  N.  y.  331.  Nor  can  payment 
by  a  bank  of  illegal  taxes  on  its 
stock  without  express  authority 
from  the  owners,  be  regarded  as 
a  voluntary  payment  by  the  latter 
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threat  of  cutting  off  the  water  is  a  payment  under  compulsion.1 
So  payment,  under  protest,  by,  a-  foreign  corporation,  of  a 
license  tax  claimed  to  be  unconstitutional,  will  not  be  deemed 
voluntary  when  necessary  to  protect  property  and  continue 


so  as  to  preclude  such  action:  Ibid. 
Contra,  as  to  the  latter  point,  Bal- 
timore v.  Hussey,  67  Md.  112. 
Payment  of  an  assessment  under 
protest  after  the  return  of  a  war- 
rant and  the  adoption  by  the  vil- 
lage trustees  for  the  advertisement 
and  sale  of  delinquent  lands,  is 
under  such  coercion  as  will  sustain 
a  recovery  on  the  assessment's 
being  declared  illegal:  Vaughn  v. 
Port  Chester,  135  N.  Y.  460.  Pay- 
ment of  an  assessment  for  a  street 
improvement,  under  protest  and 
after  demand,  being  necessary  to 
relieve  the  property  from  a  prima 
fade  lien,  is  recoverable  as  invol- 
untary, though  proceedings  to  sell 
had  not  been  instituted:  Thomp- 
son v.  Detroit,  114  Mich.  502.  Re- 
demption of  tax  certificates  under 
protest  to  prevent  them  from 
ripening  into  a  deed,  held  not  a 
voluntary  payment  so  as  to  pre- 
vent recovery  thereof:  "Whittaker 
v.  Deadwood,  12  S.  D.  608.  Pay- 
.  ment  of  money  necessary  to  re- 
deem land  sold  on  foreclosure  of 
an  assessment  lien  for  street  im- 
provements is  not  voluntary: 
Keehn  v.  McGillicuddy,  19  Ind. 
App.  427.  In  Galveston  Gas  Co. 
v.  Galveston  County,  54  Tex.  287, 
it  is  said:  "The  rule  heretofore 
enforced  in  this  court  in  regard 
to  the  recovery  back  of  taxes  ex- 
acted is  perhaps  more  liberal 
than  that  sanctioned  by  the  cur- 
rent of  authority  generally.  See 
Marshall  v.  Snediker,  25  Tex.  471; 
Baker  v.  Panola  County,  30  Tex. 
86;  Galveston  County  v.  Gorham, 


49  Tex.  301.  These  cases  recog- 
nize that  a  payment  may  be  com- 
pulsory, although  not  made  to  re- 
lieve the  person  or  goods  from 
seizure  or  detention,  actual  or 
threatened,  if  made  under  circum- 
stances creating  a  moral  pressure 
of  'equal  influence  in  perverting 
the  free  will.'  Galveston  County  v. 
Gorham,  supra.  Where  made  to 
avoid  the  danger  of  a  heavy  pen- 
alty, which,  however,  could  only  > 
have  been  enforced  by  a  criminal 
prosecution,  in  which  the  party 
would  have  lost  his  opportunity 
to  set  up  the  illegality  of  the  tax 
as  a  defense,  the  recovery  back 
was  allowed:  25  Tex.  and  30  Tex. 
supra.  On  the  same  principle,  we 
think  that  the  plaintiff  here  was 
not  compelled  to  risk  the  heavy 
loss  which  might  have  resulted 
from  the  sale,  although  his  pos- 
session could  only  have  been  dis- 
turbed by  a  suit  in  which  he 
would  have  had  his  day  in  court. 
The  moral  pressure  was  suffi- 
ciently great,  the  necessity  suffi- 
ciently immediate  and  urgent,  to 
remove  the  payment  illegally 
made  under  protest  from  the 
class  of  voluntary  payments."  And 
see  Galveston  v.  Sydnor,  39  Tex. 
236.  It  is  said  in  a  Kentucky 
case  that  if  "distraint  or  a  sum- 
mary mode  of  collection  be 
adopted,  then  the  payment  will 
not  be  regarded  as  voluntary:" 
Louisville  &  ^N.  R.  Co.  v.  Common- 
wealth, 89  Ky.  531. 

iWestlake  v.  St.  Louis,  77  Mo. 
47. 
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business  in  the  state.1  And  it  is  held  in  some  cases  that  a  pay- 
ment is  to  be  regarded  as  compulsory,  even  though  it  is  not 
shown  that  the  collector  had  a  warrant,  if  it  is  actually  made 
to  avoid  an  expected  levy  on  property  which  would  have  fol- 
lowed in  due  course  of  law.3 

Action  for  recovery.  The  proper  action  against  a  munici- 
pality in  these  cases  is  assumpsit  for  money  had  and  received,3 
the  liability  not  attaching  until  the  money  is  paid  over,4  and 
being  then  based  upon  the  receipt  of  the  money,  and  not  upon 
the  illegalities  which  preceded  it.5  As  the  cause  of  action  ac- 
crues at  the  time  of  the  payment,  the  statute  of  limitations 
begins  to  run  from  that  time,  even  though  the  illegality  may 
not  then  have  been  known.6 


i  Scottish  Union,  etc.  Ins.  Co.  v. 
Herriott,  109  Iowa  606.  Payment 
by  an  express  company  of  an  il- 
legal tax  on  its  gross  receipts 
from  inter-state  business,  under 
protest,  and  with  notice  of  an  in- 
tention to  bring  action  to  recover 
the  amount,  is  an  involuntary 
payment  when  made  to  avoid  the 
statutory  penalties:  Ratterman  v. 
American  Exp.  Co.,  49  Ohio  St. 
608.  If  a  liquor  tax,  the  payment 
of  which  is  a  condition  to  doing 
business,  is  made  under  an  un- 
constitutional law,  with  protest, 
it  may  be  recovered  back:  Catoir 
v.  Waterman,  38  Ohio  St.  319,  cit- 
ing Baker  v.  Cincinnati,  11  Ohio 
St.  534;  Stephan  v.  Daniels,  27 
Ohio  St.  527. 

2  Kansas,  etc.  R.  Co.  v.  Wyan- 
dotte County,  16  Kan.  587;  Peyser 
v.  New  York,  70  N.  Y.  497;  Ral- 
eigh v.  Salt  Lake  City,  17  Utah 
130;  Babcock  v.  Granville,  44  Vt. 
325. 

sRaisler  v.  Athens,  66  Ala.  194; 
Garland  County  v.  Gaines,  47  Ark. 
558;  Grand  Rapids  v.  Blakeley,  40 
Mich.  367.  See  Diefenthaler  v. 
Mayor,  111  N.  Y.  331.     City  held 


not  liable  in  damages  for  having 
in  good  faith  claimed  taxes,  and 
a  lien  and  privilege  on  the  prop- 
erty therefor,  and  for  having 
sought  to  collect  the  same,  though 
the  court  holds  them  to  have  been 
prescribed:  Leeds  &  Co.  v.  Hardy, 
44  La.  An.  556. 

*  If  the  tax  is  charged  to  the  col- 
lector in  a  general  settlement  with 
him,  this  is  equivalent  to  a  pay-  , 
ment  into  the  treasury:  County 
Com'rs  v.  Parker,  7  Minn.  267; 
Slack  v.  Norwich,  32  Vt.  818; 
Babcock  v.  Granville,  44  Vt.  325. 
It  is  no  ground  for  recovering 
back  a  tax  that'  it  was  collected 
by  one  who  was  not  collector  de 
jure,  where  he  was  such  de  facto: 
Williams  v.  School  Dist,  21  Pick. 
75. 

sRaisler  v.  Athens,  66.  Ala.  194; 
Grand  Rapids  v.  Blakeley,  40 
Mieh.  367. 

6  Garland  County  v.  Gaines,  47 
Ark.  558;  Beecher  v.  Clay  County, 
52  Iowa  140;  Scott  v.  Chickasaw 
County,  53  Iowa  47;  Diefenthaler 
v.  Mayor,  111  N.  Y.  331;  Trimmer 
v.  Rochester,  134  N.  Y.  76;  Centen- 
nial Eureka  Mining  Co.  v.  Juab 
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In  South  Carolina  an  action  to  recover  back  an  illegal  tax 
paid  under  protest  must  be  brought  by  him  in  whose  name  the 
taxes  are  listed,  not  by  one  who  afterwards  purchases  the 
property  affected  with  the  lien  for  them.1  A  suit  cannot  be 
maintained  by  one  taxpayer  on  behalf  of  himself  and  others, 
to  recover  back  taxes  alleged  to  have  been  illegally  assessed, 
on  the  ground  that  the  taxes  were  involuntarily  ,paid  by  each ; 
each  must  sue  on  his  own  behalf.2  But  in  Kentucky  the  stat- 
ute permits  this.3 

A  demand  is  not  necessary,  before  bringing  suit  to  recover 
back  illegal  taxes,  unless  made  so  by  statute.4    In  the  margin 


County,  22  Utah  395.  It  was  held 
in  Magnolia  Dist.  T'p  v.  Boyer 
Indep.  Dist.,  that  where,  in  an  ac- 
tion to  recover  taxes  wrongfully 
collected  by  the  defendant  for  fif- 
teen years,  fraudulent"  conceal- 
ment of  the  cause  of  action  is  not 
alleged,  part  of  the  claim  is  barred 
by  the  statute,  but  the  rest  may 
be  recovered.  In  Babcock  v. 
Beaver  Creek  T'p,  65  Mich.  479,  it 
was  decided  that  the  limitation  of 
thirty  days  prescribed  by  the 
Michigan  statute  for  suits  to  re- 
cover taxes  paid  under  protest, 
has  no  application  where  the 
money  paid  was  not  paid  upon  any 
assessment  made  against  the 
plaintiff  or  his  property.  And  it 
was  held  in  Little  Rock  &  M.  R. 
Co.  v.  Williams,  101  Tenn.  146, 
that  the  statute  providing  that 
taxes  "due  the  state  must  be  paid, 
and,  if  deemed  illegal  or  unjust, 
suit  to  recover  them  back  must  be 
brought  within  thirty  days,  has  no 
application  to  taxes  paid  to  a  city 
or  county.  See  Merriam  v.  Otoe 
County,  15  Neb.  408,  for  recovery 
against  a  county  under  a  statute 
when  a  suit  would  otherwise  be 
barred  by  lapse  of  time. 

iDe  Soto  Gold  Mining  Co.  v. 
Smith,  49   S.  C.   188. 

2  Jackson  T'p  Trustees  v.  Tho- 
man,  51  Ohio  St.  285. 


a  Whaley  v.  Commonwealth 
(Ky.),  61  S.  W.  Rep.  35. 

*  Arapahoe  County  v.  Cutter,  3 
Colo.  349;  Look  v.  Industry,  51 
Me.  375;  Chicago,  B.  &  Q.  R. 
Co.  v.  Nemaha  County,  50  Neb. 
393;  BruecHer  v.  Port  Chester,  101 
N.  Y.  240;  Boynton  v.  Faulk 
County,  15  S.  D.  (64  N.  W.  Rep. 
518).  See  Pierce  v.  Benjamin,  14 
Pick.  356.  It  was  held  in  Bradley 
v.  Eau  Claire,  56  Wis.  168,  that  the 
action  would  lie  against  a  city 
without  first  presenting  the  same 
to  the  city  council,  though  the 
charter  forbids  actions  on  any 
"claim  or  demand,"  until  after  it 
has  been  so  presented.  And  com- 
pare Wright  v.  Merrimack,  52  Wis. 
466;  Kellogg  v.  Supervisors,  42 
Wis.  97.  A  contrary  ruling  has 
been  made  in  Michigan:  Mead  v. 
Lansing,  56  Mich.  600.  See  Bib- 
bins  v.  Clark,  90  Iowa  230.  Under 
a  charter  provision  that  it  shall 
be  a  sufficient  defense  in  an  action 
against  the  city  that  reasonable 
time  for  investigation  was  not  al- 
lowed, a  suit  brought  March  29th 
upon  a  claim  presented  to  the  city 
council  March  16th,  the  next  regu- 
lar meeting  being  held  April  5th, 
was  held  premature:  Mason  v. 
Muskegon,  111  Mich.  687.  A  stat- 
ute declaring  that  repayment  of 
invalid  taxes   may  be   demanded 
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are  cited  several  cases  which  bear  upon  the  requisites  of  the 
declaration,  petition,  or  complaint  in  this  action.1  The  re- 
covery must  be  limited  to  the  money  received ;  while  in  an  ac- 
tion of  trespass  against  the  assessors,  or  trespass  or  trover 
against  the  collector,  the  plaintiff  might  recover  such  actual 
damages  as  he  could  show  he  had  sustained.2  If  only  part  of 
the  tax  was  illegal,  the  recovery  will  be  limited  to  that  part, 
if  capable  of  being  distinguished.3  Interest  is  recoverable 
only  when  expressly  allowed  by  statute,4  and  then  usually 
from  time  of  payment  if  paid  under  protest,  or  from  time  of 
demand  if  paid  without  protest.8    It  has  been  held  that  costs 


within  thirty  days  after  payment 
is  mandatory,  and  no  action  can  be 
maintained  without  making  the  de- 
mand in  >the  required  time:  Hat- 
wood  v.  Fayetteville,  121  N.  C.  207, 
following  Richmond  &  D.  R.  Co. 
v.  Reidsville,  109  N.  O.  494. 

i  See  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Independent  Dist.,  99  Iowa  556; 
Barrett  v.  Shannon,  19  Mont.  397; 
Pelton  v.  Bemis,  44  Ohio  St.  51; 
Centennial  Eureka  Mining  Co.  v. 
Juab  County,  22  Utah  395;  Wyck- 
off  v.  King  County,  18  Wash.  256. 

2  Dow  v.  Sudbury,  5  Met.  73; 
Shaw  v.  Beckett,  7  Cush.  442; 
Raleigh  v.  Salt  Lake  City,17  Utah 
130.  And  see  Inglee  v.  Bosworth, 
5  Pick.  498,  per  ^Morton,  J.;  Ware 
t.  Percival,  61  Me.  391,  per  Apple- 
ton,  Ch.  J.  Proof  of  illegal  and 
void  additions  to  the  assessment, 
increasing  plaintiff's  taxes,  is  not 
enough  to  enable  him  to  recover 
back  If  it  appears  that  had  he 
made  a  truthful  return  of  his 
property  he  would  have  been  prop- 
erly taxed  for  the  whole  or  a  part 
6f  the  illegal  tax:  Day  v.  Pelican, 
94  Wis.  503. 

s  De  Fremery  v.  Austin,  53  Cal. 
380;  Lake  Superior  Ship  Canal, 
etc.  Co.  v.  Thompson,  56  Mich. 
493;  Torrey  v.  Millbury,  21  Pick. 
64.    See  the  latter  case  commented 


on  in  Lincoln  v.'  Worcester,  8 
Cush.  55.  And  see,  as  supporting 
it,  Avery  v.  East  Saginaw,  44  Mich. 
587.  In  Farmers'  &  M.  Bank  v. 
Vandalia,  57  111.  App.  681,  it  was 
held  that  plaintiff  in  an  action  to 
recover  the  amount  paid  as  illegal 
taxes,  under  a  count  for  money 
had  and  received,  can  recover  only 
so  much  as  he  can  show  defendant 
ought  to  retain.  It  was  held  in 
Solomon  v.  Oscoda  T'p,  77  Mich. 
365,  that  where  there  had  been  a 
deliberate  omission,  from  the  as- 
sessment, of  all  of  certain  kinds 
of  personalty  in  the  township,  and 
where  the  assessor  testified  that 
he  intended  to  assess  the  property 
upon  his  roll  at  only  one-fourth 
of  its  cash  value,  the  owner  of  as- 
sessed personalty  need  not;  in  an 
action  to  recover  the  amount  by 
which  his  assessment  was  excess- 
ive, make  the  usual  proof  of  the 
actual  value  of  his  property;  it 
being  impossible  to  separate  the 
legal  from  the  illegal  items. 

*  Savings  &  L.  Soc.  v.  San  Fran- 
cisco, 131  Cal.  356.  But  see  Bos- 
ton &  M.  R.  v.  State,  63  N.  H.  571, 

o  See  Boston,  etc.  Glass  Co.  v. 
Boston,  4  Met.  181;  Mills  v.  Low- 
ell, 159  Mass.  383;  Atwell  v. 
ZelufC,  26  Mich.  118,  120;  Amos- 
keag  Manuf.  Co.  v.  Manchester,  70 
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paid  are  not  recoverable  back,1  though  if  the  suit  were  brought 
against  the  officers  in  a  proper  case,  it  would  be -otherwise.2 
The  burden  of  showing  illegalities  is  on  the  party  who  counts 
upon  them.3 

Torts  oy  officers.  Where  a  collector  is  guilty  of  a  distinct 
tort  which  his  warrant  if  valid  would  not  justify,  "the  munici- 
pal corporation  for  which  he  assumes  to  act  cannot  be  held  re- 
sponsible therefor.  Illustrations  are  where  he  seizes  the  goods 
of  a  taxpayer,  or  arrests  him  to  compel  a  second  payment  of 
the  tax  which  has  already  been  fully  paid,4  and  where  on  a  war- 
rant- against  one  man  he  seizes  the  goods  of  another.6  In  New 
York  a  town  is  not  liable  for  any  mistake  or  misfeasance  of  the 
assessor  or  collector  by  means  whereof  one  has  been  compelled 
to  pay  a  tax  wrongfully  levied,  the  money  not  having  been 
paid  into  the  treasury  of  the  town.  These  officers  are  not,  in 
a  legal  sense,  the  agents  of  the  town  in  its  corporate  capacity, 
in  performing  duties  under  the  tax-laws  of  that  state.6    In  Mas- 


N.  H.  336;  Southern  R.  Co.  v. 
Greenville,  49  S.  C.  449;  Galves- 
ton County  v.  Galveston  Gas  Co., 
72  Tex.  509. 

i  Briggs  v.  Lewiston,  29  Me.  472. 
See  Dow  v.  Sudbury,  5  Met.  73; 
Shaw  v.  Becket,  7  Cush.  442. 

2  Shaw  v.  Becket,  7  Cush.  442. 

3  Douglasvllle  v.  Johns,  62  Ga. 
423;  Davis  v.  Otoe  County,  55  Neb. 
677;  Bankers'  Life  Assoc,  v.  Board 
of  Com'rs,  61  Neb.  202;  Warwick, 
etc.  Water  Co.  v.  Carr  (R.  I.),  52 
Atl.  Rep.  1030. 

*  Liberty  v.  Hurd,  74  Me.  101. 
If  land  is  sold  after  payment  of 
the  tax  the  sale  is  void,  and  the 
owner,  if  he  redeems,  pays  money 
voluntarily  and  cannot  recover  it 
from  the  county:  Morris  v.  Sioux 
County,  42  Iowa  416;  Sears  v. 
Marshall  County,  59  Iowa  603. 

5  Wallace  v.  Menasha,  48  Wis. 
79.  When  one  is  illegally  assessed 
a  tax  afterwards  abated,  and  is  ar- 


rested by  the  collector,  the  pay- 
ment by  the  town  to  the  colledtor 
of  the  cost  of  the  arrest  is  not 
such  a  ratification  of  the  act  as  to 
render  the  town  liable:  Perley  v. 
Georgetown,  7  Gray  464. 

« Lorillard  v.  Monroe,  11  N.  T. 
392,  12  Barb.  161;  People  v.  Zundel, 
157  N.  Y.  513.  And  see  People  v. 
Chenango  Supervisors,  11  N.  Y. 
563;  Chapman  v.  Brooklyn,  40  N. 
Y.  372;  Newman  v.  Livingston  Su- 
pervisors, 45  N.  Y.  676;  Rochester 
v.  Rush,  80  N.  Y.  302;  Preston  v. 
Boston,  12  Pick.  7.  Compare  Daw- 
son v.  Aurelius,  49  Mich.  479.  The 
case  of  Rochester  v.  Rush,  supra, 
holds  that  as  towns  in  New  York 
have  no  treasury  as  cities  and 
counties  have,  they  are  not  liable 
for  illegal  taxes  collected  by  the 
town  officers.  But  the  board  of 
supervisors  may  refund  such  taxes 
and  require  the  sums  to  be  raised 
by  the  town  as  shall  be  just. 
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sachusetts  an  action  lies  against  a  town  for  the  acts  of  its  assess- 
ors in  causing  the  arrest  of  one  for  a  tax  for  which  he  was  not 
liable  by  reason  of  his  non-residetfce ;  the  assessors  having  acted 
in  good  faith  and  not  being  themselves  by  law  liable.1  And 
probably  municipal  corporations  in  New  York  and  other  states, 
which  exist  under  special  charters,  would  be  held  liable  for  the 
wrongs  of  their  officers  in  some  cases  where  towns  would  not 
be,  on  the  ground  that  by  accepting  the  charter  they  had  un- 
dertaken with  the  public  for  the  proper  performance  of  the 
municipal  duties  created  thereby.2 

Implied  warranty.  A  municipal  corporation  or  body,  for 
whose  benefit  taxes  are  enforced,  does  not  warrant  to  the  pur- 
chaser the  title  to  property  sold  for  their  satisfaction,  or  the 
legality  of  the  proceedings  on  which  the  sale  was  based.  The 
purchaser  in  such  a  case  buys  at  his  own  risk,  and  at  his  peril 
investigates  the  proceedings.   This  is  a  general  rule  in  tax-sales.3 

Misappropriations.  A  misapplication  by  a  corporation,  act- 
ual or  threatened,  of  moneys  collected  by  taxation,  will  give 
no  right  of  action  to  an  individual  to  recover  his  proportion 
of  the  tax.  The  money,  when  collected  and  paid  to  the  cor- 
poration, belongs  to  it,  and  not  to  those  from  whom  it  has  been 
collected.  For  misapplication  there  may  be  remedies  on  be- 
half of  the  public  and  of  individual  taxpayers;  but  a  suit  to 
recover  the  moneys  must  be  based  upon  an  individual  right  to 
it,  which  could  not  exist  in  the  case.4 

i  Alger  v.  Eaton,  119  Mass.  77,  it   is   otherwise  by   statute.     See 

distinguishing  Durant  v.  Eaton,  98  Saulters  v..  Victory,    35   Vt.    351; 

Mass.  469.  and    compare    School    District    v. 

2  Howell  v.  Buffalo,  15  N.  Y.  512.  Allen  County,  22  Kan.  568. 

See  Conrad  v.  Ithaca,  16  N.  Y.  158;  *  Withington  v.  Harvard,  8  Cush. 

Weet  v.  Brockport,  16  N.  Y.  161,  66;   Wright  v.  Dunham,  13  Mich, 

note;  Bennett  v.  Buffalo,  17  N.  Y.  414;  Moore  v.  School  Directors,  59 

383;     Sheldon    v.    Kalamazoo,    24  Pa.  St.   232.     A  tax  on  corporate 

Mich.  383.  dividends   cannot  he   disputed  by 

3  Logansport   v.    Humphrey,    84  creditors  of  the  corporation  on  the 
Ind.  467;  Lyon  County  v.  Goddard,  ground  of  its  having  been  declared 
22  Kan.  389;  Packard  v.  New  Lim-  when  the  corporation  was  insolv-' 
erick,  34  Me.  266;  Lynde  v.  Mel-  eht:      Pennsylvania      Bank     As- 
rose,  10  Allen  49.    In  some  states  signee's  Account,  39  Pa.  St.  103. 
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Federal  ■liability.  The  United  States  are  liable  for  taxes 
illegally  levied  and  collected,  by  suit  in  the  court  of  claims,  but 
only  under  the  conditions  prescribed  in  the  acts  of  congress 
providing  for  such  suits.1 

Remedy  by  replevin.  In  some  cases,  one  whose  goods  have 
been  seized  for  the  satisfaction  of  a  tax  may  recover  them  by 
writ  of  replevin.  But  to  justify  this  process  the  tax  must  be 
absolutely  void,  and  not  merely  unjust,  excessive,  or  irregular. 
The  case  must  consequently  be  brought  within  the  rules  al- 
ready laid  down,  regarding  the  invalidity  of  tax  levies,  or  the 
suit  in  replevin  must  fail.2  The  liability  of  this  process  to 
vexatious  use  is  so  considerable,  that  it  has  been  deemed  proper 
in  some  of  the  states,,  on  grounds  of  public  policy,  to  provide 
that  replevin  shall  not  lie  for  property  distrained  for  taxes. 
Taking  away  this  remedy  would  still  leave  to  the  party  all  the 
other  remedies  which  are  applicable  to  the  case ;  and  he  may 
therefore  still  contest  the  validity  of  the  tax  in  a  suit  to  recover 
the  money  after  it  has  been  paid,  or  in  an  action  to  recover 
the  value  of  his  goods,  if  the  tax  was  collected  by  distress  and 
sale.3    And  it  has  been  held  that  a  statute  taking  away  the 

i  See  United   States  v.   Savings  fine,  in  pursuance  of  any  statute 

Bank,  104  U.  S.  728.  of  the  state,  precludes  the  action's 

2  Hill  v.  Wright,  49  Mich.   229.  lying  to  test  the  validity  of  any 

If   the   tax-list   and   warrant   are  tax:   Roberts  v.  Denio,  118  Mich, 

regular,  and  only  the  tax  errone-  544.     It  covers  a  case  where  prop- 

ous,  and  an  opportunity  for  correc-  erty  is  seized  for  a  tax  which  ap- 

tion  has  been  given,  replevin  will  pears  on  the  roll  to  be  regularly 

not  lie:  Buell  v.  gchaale,  39  Iowa  assessed  in  a  township  where   it 

293.  Replevin  will  not  lie  for  prop-  was   subject  to   be   assessed,    and 

erty  seized   for  an  excessive  tax  which  is  presumably  valid,  though 

by  a  collector,  if  he  was  the  proper  in  fact  the  assessor  has  made  an 

officer  to  make  the  levy:   Mowrer  unauthorized  change  in  the  assess- 

v.    Helferstine,    80    Mo.    23.      Re-  ment  roll  in  regard  to  the  prop- 

plevin  will  lie  for  property  taken  erty:  Hill  v.  Graham,  72  Mich.  659. 

on  a  valid  warrant  if  the  seizure  Replevin  will  not  lie  in  Michigan 

was  made  out  of  the  jurisdiction:  to   recover   property  seized  for  a 

McKay  v.  Batchellor,  2  Colo.  591.  tax  under  a  warrant  fair  on  its 

s  Macklot  v.  Davenport,  17  Iowa  face,  and  where  the  person  against 
379;  Dudley  v.  Ross,  27  Wis.  679.  whom  the  officer  proceeded  is  the 
The  Michigan  statute  forbidding  one  against  whom  the  warrant 
replevin  for  property  taken  by  was  directed:  Forster  v.  Brown, 
virtue  of  any  warrant  for  the  col-  119  Mich.  86;  Northwestern  Coop- 
lection  of  any  tax,  assessment,  or  erage,  etc.  Co.  v.  Scott,  123  Mich. 
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remedy  by  replevin  is  not  applicable  where  no  jurisdiction  ex- 
isted to  assess  or  levy  the  tax; '  nor  is  it  to  be  held  applicable 
to  a  third  person  whose  goods  are  seized  for  a  tax  for  which 
he  was  in  no  way  liable,  *  or  to  one  who  was  not  liable  to  be 
assessed  for  taxation.' 

Where  replevin  is  allowed,  it  cannot  be  maintained  by  the 
person  taxed  unless  the  whole  tax  is  illegal ;  as  it  must  assume 
that  the  seizure  of  the  goods  was  without  warrant  of  law.4 

Estoppel.  It  sometimes  happens  that  a  party  who  complains 
of  illegal  taxation  has  been  so  connected  with  the  proceedings 
in  voting,  laying,  or  collecting  the  same,  that  it  would  be  un- 
just and  inequitable  to  others  or  to  the  public  that  any  remedy 
should  be  given  him  in  respect  to  the  illegality.  Such  a  case 
would  exist  if  one  in  respect  of  some  interest  of  his  own  should 
petition  for  or  otherwise  actively  encourage  the  levy  of  the  tax 


357.  In  replevin  for  partnership 
property  seized  for  taxes  assessed 
against  one  of  the  members  of  the 
firm,  evidence  that  parts  of  the  tax 
were  assessed  illegally  is  not  ad- 
missible: Fletcher  v.  Post,  104 
Mich.  424.  Under  the  Michigan 
statute  if  the  property  was  taken 
under  a  tax-warrant  for  taxes 
partly  legal  the  right  of  replevin 
for  any  of  the  property  is  de- 
feated: Boyce  v.  Stevens,  86  Mich. 
549. 

i  Hood  v.  Judkins,  61  Mich.  575. 
Where  a  board  of  supervisors 
charged  with  the  correction  and 
assessment  of  assessment  rolls  ad- 
judges property  exempt  from  taxa- 
tion to  be  taxable,  the  owner  is 
not  precluded  thereby  from  assert- 
ing his  title  to  such  property  at 
any  time:  Meridian  v.  Phillips,  65 
Miss.  362. 

s  Traverse  v.  Inslee,  19  Mich.  98. 
Compare  Atlantic,  etc.  R.  Co.  ▼. 
Cleino,  2  Dill.  175:  Cardinel  v. 
Smith,  Deady  197.  The  contrary 
is  held  in  Illinois,  where  trespass 
or  trover  is  held  to  be  the  proper 


remedy:  Vocht  v.  Reed,  70  m.  491; 
or  injunction:  Deming  v.  James, 
72  111.  78. 

sStockwell  v.  Vietch,  15  Abb. 
Prac!  412.  See  Ross  v.  East  Sagi- 
naw, 18  Mich.  233.  As  to  such 
statutes  in  general,  see  Cody  v. 
Lennard,  45  Ga.  85;  Yancey  v. 
New  Manchester,  etc  Manuf.  Co., 
33  Ga.  622;  McClaughry  v.  Crate- 
enburgh,  39  111.  117;  Mt  Carbon, 
etc  R.  Co.  v.  Andrews,  53  111.  176; 
OTteiley  v.  Good,  42  Barb.  521. 
When  mere  irregularities  are  com- 
plained of,  replevin  will  not  be  the 
appropriate  remedy:  Buell  v.  Ball, 

20  Iowa  2S2:   Bibo  v.  Henderson, 

21  Iowa  56,  and  cases  cited;  Gerry 
v.  Herrick,  87  Me.  219. 

*  Emerick  v.  Sloan,  18  Iowa  139 
Boyce  v.  Stevens,   86  Mich.  549 
Fletcher  v.  Post,  104  Mich.  424 
Brackett  v.  Whidden,  3  N.  H.  17. 
See    as   to    this    remedy    in   tax 
cases,  Enos  v.  Bemis,  61  Wis.  656. 
The  affidavit  in  replevin  that  the 
property  is  not  taken  for  a  tax  is 
not   conclusive:    Kaehler  v.   Dob- 
berpuhl,  60  Wis.  256. 


OH.  XXIV.]  REMEDIES   TOE   WRONGFUL   ACTION. 


1515 


or  assessment  of  which  subsequently  he  makes  complaint.1  To 
quote  from  a  decision  recently  made  by  the  supreme  court  of 
Indiana:  "  It  is  a  general  rule,  now  fully  accepted  in  this  state, 
that  where  the  owner  of  property  subject  to  assessment  for 


i  Murdock  v.  Cincinnati,  44  Fed. 
Rep.  726;  Weber  v.  San  Prancisoo, 
1  Cal.  455;  Irvin  v.  Gregory,  86 
Ga.  605;  Peoria  v.  Kidder,  26  111. 
351;  Lafayette  v.  Fowler,  34  Ind. 
140;  Rickets  v.  Spraker,  77  Md. 
371;  Carroll  County  v,  Graham, 
98  Ind.  279;  Richcreek  v.  Moor- 
man, 14  Ind.  App.  370;  Patterson 
v.  Baumer,  43  Iowa  477;  Sleeper 
v.  Bullen,  6  Kan.  300;  Ritchie  v.  ■ 
South  Topeka,  38  Kan.  368;  Stew- 
art v.  Commissioners,  45  Kan.  70S; 
Commissioners  v.  Arnold,  49  Kan. 
279;  Covington  v.  Nadaud,  103  Ky. 
455;  Andrus  v.  Board  of  Police,  41 
La.  An.  697;  Demarais  v.  Board  of 
Police,  42  La.  An.  799;  Duprg  v. 
Board  of  Police,  42  La.  An.  802; 
State  v.  Tax  Collector,  104  La.  468; 
Pease  v.  Whitney,  8  Mass.  93; 
Tash  v.  Adams,  10  Cush.  252; 
Motz  v.  Detroit,  18  Mich.  495; 
Warren  v.  Grand  Haven,  30  Mich. 
24;  Byram  v.  Detroit,  50  Mich. 
56;  Harwood  v.  Huntoon,  51  Mich. 
639;  Conde  v.  Schenectady,  164 
N.  Y.  258;  Kellogg  v.  Ely,  15  Ohio 
St.  64;  State  v.  Mitchell,  31  Ohio 
St.  592;  In  re  Broad  St.,  165  Pa. 
St.  475;  Barlow  v.  Tacoma,  12 
Wash.  32;  Wingate  v.  Tacoma,  13 
Wash.  603;  Tacoma  Land  Co.  v. 
Tacoma,  15  Wash.  133;  Seattle  v. 
Hill,  23  Wash.  92.  One  cannot 
maintain  assumpsit  to  recover 
taxes  paid  which,  as  a  member 
of  the  board  of  supervisors,  he 
voted  to  impose:  Wood  v.  Nor- 
wood, 52  Mich.  32.  If  one  was 
present  at  a  taxpayers'  meeting 
held  in  pursuance  of  a  defective 
notice,  and  recorded  a  motion  to 


bind  the  district,  he  Is  estopped, 
when  a  tax  is  levied  to  pay  the 
bonds,  from  questioning  the  regu- 
larity of  the  meeting:  Thatcher  v. 
People,  98  111:  632.  One  who  has 
listed  property  for  taxation  as  his 
own  instead  of  as  belonging  to  the 
corporation  of  which  he  was  man- 
ager, cannot  have  collection 
against  himself  restrained:  Mc- 
Gillin  v.  Chase,  3?  Neb.  422.  Tax- 
payers who  placed  valuations  on 
their  property  for  taxation  held 
estopped  from  questioning  such 
values:  Tampa  v.  Mugge,  40  Fla. 
326.  Where  a  board  of  equaliza- 
tion increased  the  assessment  of 
property  under  the  classification 
in  which  it  was  returned  by  the 
owner,  the  latter  was  estopped 
frbm  complaining  that  such  per- 
sonalty was  classified  improperly: 
Faribault  Water  Works  Co.  v. 
County  Com'rs,  44  Minn.  12.  Al- 
though property  is  assessed  in  the 
name  of  one  not  the  owner,  yet  if 
the  latter  pays  the  tax  due 
thereon  he  will  be  estopped  from 
disputing  the  correctness  of  the 
assessment:  Scholefleld  v.  West's 
Succession,  44  La.  An.  277.  Where 
a  corporation  has  returned  to  the 
assessors  an  account  of  its  realty 
and  personalty,  the  valuation 
whereof  on  the  assessment  roll 
does  not  exceed  the  amount  so  re- 
turned, it  is  estopped  from  seeking 
to  avoid  the  roll  on  the  ground 
that  such  roll  does  not  show  that 
the  assessment  was  limited  to  the 
kinds  of  personalty  specified  by 
the  statute:  Mowry  v.  Slaters- 
ville  Mills,  20  R.  I.  94.    Where  by 
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public  improvements  stands  by  and  makes  no  objection  to 
such  improvements,  which  benefit  his  property,  he  may  not 
deny  the  authority  by  which  the  improvements  are  made,  or 
defeat  the  assessment  made  against  his  property  for  the  bene- 
fits derived ;  and  this  is  true  both  where  the  proceedings  for 
the  improvement  are  attacked  for  irregularity,  and  where  their 
validity  is  denied,  but  color  of  law  exists  for  the  proceedings." 1 


mistake  of  fact  one  has  listed  for 
taxation  realty  not  within  the  tax- 
ing district,  he  is  not  thereby  es- 
topped from  seeking  to  have  col- 
lection restrained:  .Chicago,  B.  & 
Q.  R.  Co.  v.  Cass  County,  51  Neb. 
369.  As  to  the  estoppel  based  upon 
bank's  return  for  assessment,  see 
Wilmington  v.  Ricaud,  90  Fed. 
Rep.  214,  32  C.  C.A.  580;  Winfield 
Bank  v.  Nipp,  47  Kan.  744; 
Hamacker  v.  Commercial  Bank, 
95  Wis.  359.  Those  who  have  in- 
voked and  who  have  participated 
in  proceedings  under  an  unconsti- 
tutional statute  for  the  improve- 
ment of  a  road,  are  estopped  from 
enjoining  the  collection  of  an  as- 
sessment for  the  payment  of  the 
,  costs  incurred,  but  no  such  es- 
toppel arises  as  to  enjoining  fur- 
ther proceedings  under  the  act: 
Mott  v.  Hubbard,  59  Ohio  St.  199. 
Where,  before  the  passage  of  an 
ordinance  which  provided  for  pav- 
ing at  the  cost  of  abutting  own- 
ers, one  opposed  paving  the  street 
with  stone,  expressing  a  prefer- 
ence for  brick,  he  was  not  es- 
topped from  asserting  that  an  or- 
dinance providing  for  a  brick 
pavement  was  invalid  because  not 
passed  by  the  requisite  number 
of  votes:  Bradford  v.  Fox,  171  Pa. 
St.  343.  As  to  the  estoppel  against 
abutting  owners  who  had  entered 
into  a  contract  with  the  superin- 
tendent of  streets  to  have  im- 
provement work  done,  from  ques- 
tioning the   validity  of  the  con- 


tract on  which  the  assessment 
was  based,  see  Union  Paving,  etc. 
Co.  v.  McGovern,  127  Cal.  638. 

i  Board  of  Com'rs  v.  Plotner,  149 
Ind.  116,  citing  the  following  Indi- 
ana cases:  Palmer  v.  Stumph,  28 
Ind.  329;  Hellenkamp  v.  Lafay- 
ette, 30  Ind.  192;  Bvansville  v. 
Pfisterer,  34  Ind.  36;  Lafayette  v. 
Fowler,  34  Ind.  140;  Muncey  v. 
Joest,  74  Ind.  409;  Log'ansport  v. 
Uhl,  99  Ind.  531;  Peters  v.  Griffee, 

108  Ind.  121;   Taber  v.  Ferguson, 

109  Ind.  227;  Ross  v.  Stackhouse, 
114  Ind.  200;  Prezinger  v.  Har- 
ness, 114  Ind.  491;  Western  Pav- 
ing, etc.  Co.  v.  Citizens'  Street  R. 
Co.,  128  Ind.  525;  McCoy  v.  Able, 
131  Ind.  417;  Vickery  v.  Board, 
134  Ind.  554;  Cluggish  v.  Koons, 
15  Ind.  App.  599.  And  see  to  the 
same  effect,  Wight  v.  Davidson, 
131  U.  S.  371;  Girkin  v.  Simon, 
116  Cal.  604;  Flora  v.  Cline,  89 
Ind.  208;  Clements  v.  Lee,  114 
Ind.  397;  Montgomery  v.  Wasem, 
116  Ind.  343;  Jenkins  v.  Stetler, 
118  Ind.  275;  De  Pauw  Plate  Glass 
Co.  v.  Alexandria,  152  Ind.  443; 
Crawfordsville  Music  Hall  Assoc, 
v.  Clements,  12  Ind.  App.  464; 
Busenbark  v.  Clements,  22  Ind. 
App.  557;  Robinson  v.  Burling- 
ton, 50  Iowa  240;  Muscatine  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  78  Iowa 
645;  Sleeper  v.  Bullen,  6  Kan.  300; 
Covington  v.  Nadaud,  103  Ky. 
455;  Towne  v.  Newton  City  Coun- 
cil, 169  Mass.  240;  Hall!  v.,Sta- 
baugh,  69  Mich.  484;  Lundbom  v. 
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Some  of  the  cases  go  very  far  in  the  direction  of  holding  that 
a  mere  failure  to  give  notice  of  objections  to  one  who,  with  the 
knowledge  that  the  person  taxed,  as  contractor  or  otherwise, 
is  expending  money  in  reliance  upon  payment  from  the  taxes, 


Manistee,  93  Mich.  170;  Goodwil- 
lie  v.  Detroit,  103  Mich.  283;  At- 
well  v.  Barnes,  109  Mich.  10;  Fitz- 
hugh  v.  .Bay  City,  109  Mich.  581; 
Smith  v.  Carlow,  114  Mich.  67; 
Walker  T'p  v.  Thomas,  123  Mich. 
296;  Gihson  v.  Owens,  115  Mo. 
258;  Parker  v.  Omaha,  16  Neb. 
269;  Frevert  v.  Bayonne,  63  N.  J. 
L.  202;  Ashton  v.  Rochester,  133\ 
N.  Y.  187;  People  v.  Many,  89  Hun 
138;  Wilson  v.  Salem,  24  Or.  504; 
Bidwell  v.  Pittsburgh,  85  Pa.  St. 
412.  Contra,  Starr  v.  Burlington, 
45  Iowa  87;  Wright  v.  Thomas,  26 
Ohio  St.  346;  Wright  v.  Tacoma, 
3  Wash.  Terr.  410.  Where  the  ob- 
jection is  jurisdictional  the  fail- 
ure to  object  before  part  or  the 
whole  of  the  improvement  is  com- 
pleted does  not  work  an  estoppel: 
Keese  v.  Denver,  10  Colo.  112; 
Coggeshall  v.  Des  Moines,  78 
Iowa  235;  App  v.  Stockton,  61 
N.  Z.  L.  520;  Strout  v.  Port  Huron, 
26  Or.  294;  Smith  v.  Minto,  30 
Or.  351.  Acquiescence  by  an  abut- 
ting owner  cannot  be  invoked  by 
a  city  in  support  of  an  assess- 
ment for  street  work  levied  in  a 
manner  not  authorized  by  law: 
New  Whatcom  v.  Bellingham  Bay 
Imp.  Co.,  10  Wash.  378.  In  Fox 
v.  Middlesborough  Town  Co.,  96 
Ky.  262,  it  was  held  that  a  lot- 
owner  was  not  estopped  by  the 
mere  fact  that  he  witnessed  the 
entire  progress  of  an  improve- 
ment upon  a  street  in  front  of  his 
lot,  from  disputing  the  lien  on  his 
lot  for  the  cost  on  the  ground 
that^  the  charter  provisions  in  re- 
gard to  creating  such  liens  were 
not    strictly    complied    with.      A 


street  having  been  paved  under  a 
council  resolution  that  the  ex- 
pense should  be  divided  among 
the  property  owners  benefited,  a 
railroad  company  having  a  track 
in  the  street  was  not  estopped  by 
acquiescing  in  the  work,  from 
denying  liability  for  paving  be- 
tween its  tracks  under  an  ordi- 
nance long  before  passed,  the 
company  not  having  had  notice 
that  the  work .  was  doing  under 
the  ordinance  and  at  its  expense: 
People  v.  Coffey,  66  Hun  160,  21 
N.  Y.  Supp.  34.  Where  the  coun- 
cil has  directed  that  a  street  im- 
provement ordered  by  it  shall  be 
paid  out  of  the  general  fund,  a 
property  owner  benefited  by-  the 
-improvement  and  who  stands  by 
and  permits  the  work  to  be  done 
without  objection,  is  not  estopped 
from  contesting  the  validity  of  an 
assessment  subsequently  made  by 
the  council,  of  the  cost  against  the 
property:  Spaulding  v.  Baxter,  25 
Ind.  App.  485.  A  property  own- 
er's failure  to  object  to  an  im- 
provement does  not,  in  the  ab- 
sence of  anything  tending  to 
charge  him  with  notice  that  the 
city  ,  intended  to  charge,  him 
therefor,  estop  him  from  disput- 
ing his  liability:  Winnebago  Furn. 
Manuf.  Co.  v.  Fond  du  Lac  County 
(Wis.),  88  N.  W.  Rep.  1018.  In 
Nebraska  it  has  been  held  that  a 
taxpayer  is  not  estopped,  unless 
he  is  guilty  of  laches,  from  resist- 
ing a  tax  because  he  has  suffered 
the  work  to  proceed  instead  of 
complaining:  Hutchinson  v. 
Omaha,  52  Neb.  345.  Delay  in 
suing  to  restrain  the  collecting  of 
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may  have  the  same  effect.1  But  the  technical  doctrine  of  es- 
toppel is  one  to  be  applied  with  great  caution,  for  it  sets  aside 
general  rules  on  supposed  equities,  and  the  danger  is  always 
imminent  that  wrong  may  be  done.  The  following  decisions 
have  been  made :  One  who  petitions  for  an  improvement  is  not 
estopped  from,  denying  the  validity  of  the  assessment  therefor 
on  the  ground  that  the  statute  was  not  complied  with  in  mak- 
ing the  improvement.2    One  i$  not  estdpped  from  seeking  re- 


assessments for  opening  a  street 
until  other,  owners  have  paid  their 
assessments,  does  not  of  itself 
estop  plaintiffs  from  maintaining 
such  suit:  Speir  v.  New  Utrecht, 
121  N.  Y.  420. 

i  See  the  cases  cited  in  the  open- 
ing of  the  note  just  preceding. 

2  McLauren  v.  Grand  Porks,  6 
Dak'.  397;  Strout  v.  Portland,  26 
Or.  294.  By  signing  a  petition  for 
paving  a  street  an  abutting  owner 
does  not  waive  his  right  to  at- 
tack the  levy  and  assessment  be- 
cause of  the  city's  non-compli- " 
ance  with  statutory  requirements 
in  making  the  levy  after  the  com- 
pletion of  the  improvement: 
Wakeley  v.  Omaha,  58  Neb.  245. 
A  petition  by  abutting  owners 
must  be  understood  as  asking  that 
the  work  be  done  in  accordance 
with  the  charter  and  ordinances; 
if  not  so  done  they  are  not 
estopped  from  refusing  to  pay  for 
it:  Ardrey  v.  Dallas,  13  Tex.  Civ. 
App.  442.  A  charter  provision 
that  assessment  proceedings  shall 
be  binding  upon  those  who  peti- 
tion for  the  improvement,  and 
who,  although  given  an  opportu- 
nity to  appear  and  object  to  the 
proceedings  or  assessment,  fail  to 
do  so,  estops  them  from  objecting 
afterwards  to  such  assessment 
only  when  the  proper  methods  are 
employed,  and  not  when  the  meth- 
ods are  such  as  to  render  the  as- 
sessment unequal  and  unconstitu- 


tional: Howell  v.  Tacoma,  3 
Wash.  St.  311.  By  petitioning  for 
an  improvement,  or  by  acquiescing 
in  the  construction  of  it,  and 
thereby  consenting  to  the  raising 
of  part  of  its  cost  by  assessment 
on  all  abutting  property,  one  is 
not  estopped  from  suing  to  enjoin' 
the  excess  above  the  legal  limit  of 
an  assessment.  '  He  binds  his 
property  for  the  payment ,  of  its 
proper  share  of  a  legal  assess- 
ment for  the  cost  of  a  public  im- 
provement, but  no  further:  Birds- 
eye  v.  Clyde,  61  Ohio  St.  27.  Where 
an  owner  unites  with  others  in 
a  petition  for  an  improvement 
stating  the  number  of  feet  his 
property  abuts  on  the  street,  he  is 
not  estopped  from  urging  that  he 
has  a  less  number  of  feet  sub- 
ject to  assessment:  Cincinnati  v. 
Manss,  54  Ohio  St.  257.  Petition- 
ers for  an  improvement  are  not 
estopped  from  denying  the  valid- 
ity of  an  assessment  to  pay  for 
an  improvement  different  from 
that  petitioned  for,  and  much 
more  costly:  Watkins  v.  Griffith,. 
59  Ark.  344.  By  petitioning  that 
a  street  be  paved  with  cedar 
blocks,  an  owner  is  not  estopped 
from  denying  liability  for  his 
proportionate  share  of  the  cost  of 
a  macadamized  pavement:  Winne- 
bago Furn.  Manuf.  Co.  v.  Pond 
du  Lac  County  (Wis.),  88  N.  W. , 
Rep.  1018.  It  is  held  in  Batty  v. 
Hastings   (Neb.),  88  N.  W.  Rep. 


OH.  XXIV.J  EEMEDIES    FOE    WRONGFUL   ACTION. 


1519 


straint  of  a  street  assessment  by  the  fact  that  he  has  before 
paid  a  similar  assessment.1  The  mere  fact  that  one  knows 
work  is  doing  for  which  an  unconstitutional  tax  is  to  be  laid 
will  not  estop  him  from  objecting  after  the  work  is  done.2  That 
a  taxpayer  requires  work  to  be  done  in  accordance  with  the 
contract  made  with  the  city  is  no  ground  of  estoppel  from  dis- 
puting the  validity  of  the  ordinance  under  which  the  work  is 
done.3  The  receipt  by  one  whose  property  is  sold  under  a  void 
warrant  or  for  an  illegal  tax  of  the  surplus  moneys  on  the  sale 
is  not  a  condonation  of  the  trespass.4  If  some  of  several  ten- 
ants in  common  of  land  which  a  collector  is  selling  are  present 
and  waive  certain  defects  in  the  proceedings,  this  will  not  estop 
others  not  present  from  insisting  on  the  illegality  of  the  sale.6 
Other  cases  are  referred  to  in  the  margin.6 


139,  that  no  estoppel  from  assert- 
ing the  invalidity  of  a  special 
assessment  arises  from  the  mere 
fact  that  one  was  a  petitioner  for 
the  improvement  in  question. 

i  Tallant  v.  Burlington,  39  Iowa 
543.  See  Robinson  v.  Burlington, 
50  Iowa  240.  Where  an  assess- 
ment roll  is  invalid  because  ap- 
proved without  taxpayers  having 
opportunity  to  object,  one  who 
pays  for  one  year  the  taxes  based 
thereon  is  not  estopped  the  next 
year  from  asserting  it  to  be  in- 
valid: Farasworth  Lumber  Co.  v. 
Fairley  (Miss.),  28  South.  Rep. 
569.  By  paying  an  assessment 
against  his  land  for  the  construc- 
tion of  a  drain  one  is  not  estopped 
from  showing,  as  to  a  subsequent 
assessment  for  repairing  •  the 
drain,  that  the  land  is  not  bene- 
fited: Parke  County  Coal  Co.  v. 
Campbell,  140  Irid.  28.  By  paying 
one  or  more  instalments  of  a 
special  assessment  one  is  not  pre- 
cluded from  resisting  the  collec- 
tion of  the  others:  Upton  v.  Peo- 
ple, 176  111.  632;  Wakeley  v. 
Omaha,  58  Neb.  245.  It  was  held  in 
Hodding  v.  New  Orleans,  48  La. 


An.  982,  that  paying  state  taxes 
based  on  a  supplemental  assess- 
ment roll  provided  to  supply  omis- 
sions or  correct  errors  in  the 
original  roll  would  preclude  the 
owner  from  alleging  want  of  no- 
tice of  the  supplemental  assess- 
ment when  called  on  to  pay  city 
taxes  levied  thereon.  By  tender- 
ing the  amount  supposed  to  be 
justly  due  one"  is  not  estopped  from 
denying  the  validity  of  a  tax  levy: 
State  v.  Hannibal  &  St.  J.  R.  Co., 
110  Mo.  265. 

2  Wright  v.  Thomas,  26  Ohio 
St.  346;  Lewis  v.  Symmes,  61 
Ohio  St.  471. 

s  Perkinson  v.  McGrath,  9  Mo. 
App.  26. 

^Westfall  v.  Preston,  49  N.  Y. 
349. 

b  Reed  v.  Crapo,  127  Mass.  39. 

s  Where  an  assessment  roll  is 
void  because  not  made  in  time, 
the  assessor  is  held  not  estopped 
from  objecting  to  a  tax  levied 
against  himself  thereon:  Fletcher 
v.  Trewalla,  60  'Miss.  963.  One 
who  has  not  paid  either  a  munici- 
pal assessment  or  the  subsequent 
re-assessment   will   not  be   heard 
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One  whose  property  has  been  included  in  a  city  boundary 
on  his  petition  is  estopped  from  denying  the  city's  right  to  tax 
it  on  the  ground  that  it  does  not  receive  its  full  measure  of  the 
benefits  of  city  government.1    So  one  may  be  estopped^  by 


to  deny  the  validity  of  the  re-as- 
sessment on  the  ground  that  the 
original  assessment  was  valid: 
Port  Angeles  v.  Lauridsen 
(Wash.),  66  .Pac.  Rep.  403.  A* 
shareholder  in  a  national  bank 
at  whose  request  an  assessment 
against  the  bank's  surplus  has 
been  taken  from  the  rolls  and  dis- 
tributed among  the  individual 
shareholders  is  estopped  from  de- 
nying that  such  assessment  is  le- 
gal: People  v.  Button,  63  Hun 
624,  17  N.  Y,  Supp.  315.  If  a 
trustee  required  to  pay  a  benefi- 
ciary the  interest  on  the  trtfst 
fund  retains  from  the  beneficiary 
the  amount  of  the  taxes  for  sev- 
eral years  under  the  pretext  that 
ihey  are  valid,  and  that  he  will 
pay  them,  he  is  estopped  from  dis- 
puting their  validity:  Thiebaud 
v.  Tait,  138  Ind.  238.  Payment 
of  tax  ratified  by  accepting  in- 
terest less  tax  deducted:  Balti- 
more v.  Hussey,  67  Md.  112. 
Where  property  owners  had  ac- 
quiesced in  a  partial  assessment 
for  local  improvements  provided 
for  by  a  statute  which  prescribed 
the  territory  benefited  and  the 
basis  for  ass°essment,  they  were 
estopped  from  contesting  on 
grounds  available  when  the  first 
assessment  was  made,  the  final 
assessment  authorized  by  the  same 
statutory  provision,  covering  the 
same  territory  and  made  on  the 
same  basis:  State  v.  District 
Court,  61  Minn.  542.  Appearing 
to  protest  against  the  improve- 
ment of  a  certain  street  cannot 
estop  one  from  disputing  the  right 
of  town  trustees  to  improve  an- 


other street  pot  embraced  in  the 
proceedings  protested  against, 
though  thereafter  an  attempt  was 
made  to  embrace  it  ■  therein: 
Stephenson  v.  Salem,  14  Ind.  App. 
386.  To  resist  paying  an  assess- 
ment for  improving  a  street,  one 
cannot  set  up  title  in  himself  in 
the  street' after  the  work  is  done, 
when  he  was  aware  that  the  prior 
owner  had  undertaken  to  dedicate 
the. land  to  street  purposes,  and 
with  that  knowledge  suffered  the 
work  to  go  on  without  objection: 
Neff  v.  Bates,  25  Ohio  St.  169. 
Under  a  city  charter  it  was  held 
that  a  property  owner  was  not 
estopped  from  contesting  a  pav- 
ing assessment  in  the  city  court, 
because  of  his  failure  to  raise  the 
objection  in  the  city  council: 
City  Council  v.  Birdsong,  126  Ala. 
632.  One  contesting  a  drainage 
proceeding,  but  admitting  before 
the  supervisors  that  the  land  is 
swamp  and  overflbwed,  is  estopped 
from  disputing  that  fact  on  certi- 
orari: Hagar  v.  Yolo  Supervisors, 
47  Cal.  222.  It  was  held  in  Medi- 
cal Lake  v.  Smith,  7  Wash.  195, 
that  when  a  street  grading  assess- 
ment is  invalid  the  town  cannot 
assert  an  estoppel  against  a  lot- 
owner  who  refuses  to  pay  his  as- 
sessment. If  such  estoppel  exists 
it  can  be  enforced  only  by  those 
who  actually  did  the  grading.  For 
cases  raising  questions  of  estop- 
pel in  tax  proceedings,  see  Mulli- 
gan v.  Smith,  59  Cal.  206;  Cameron 
v.  Stephenson,  69  Mo.  372;  Matter 
of  Woolsey,  95  N.  Y.  135. 

i  Lebanon  v.  Bdmands,  101  Ky. 
216.    To  the  same  effect:  Seward 
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long  acquiescence  from  disputing  the  legality  of  an  annexation 
to.a  city.1 

The  doctrine  of  estoppel  applies  against  municipalities  as 
well  as  against  individuals.  Where  a  county  has  taxed  land 
as  belonging  to  a  person,  it  cannot,  in  a  suit  brought  by  him 
to  enjoin  the  tax,  deny  his  ownership.2  If  a  town  has  voted 
railroad  aid  it  cannot,  two  years  afterwards,  daring  which 
time  the  railroad  has  gone  on  to  complete  its  road,  raise  the 
question  of  the  sufficiency  of  the  notice  of  meeting  at  which 
the  aid  was  voted.3  If  a  county  assesses  taxes  on  lands  and 
sells  them  for  delinquency,  it  will  be  estopped  from  asserting 
title  to  them  in  itself.4 


Remedy  by  mandamus.  A  summary  remedy  by  the  writ  of 
mandamus  may  be  had  by  parties  illegally  assessed  in  a  few 
cases,  which  are  more  particularly  referred  to  in  another  chap- 
ter.5 They  embrace  cases  in  which  the  property  or  subject 
taxed  is  not  taxable  by  law,  and  the  remedy  is  given  by  com- 


v.  Rheiner,  2  Kan.  App.  95; 
Kuhn  v.  Port  Townsend,  12  Wash. 
605. 

i  Logansport  v.  La  Rose,  99  Ind. 
117;  Strosser  v.  Fort  Wayne,  100 
Ind.  443;  De  Pauw  Plate-Glass 
Co.  v.  Alexandria,  152  Ind.  443. 
The  legal  valdity  of  a  corporation 
de  facto  will  not  be  inquired  into 
in  a  tax  case:  Coe  v.  Gregroy,  53 
Mich.  19.  And  see  ante,  p.  8.  Nor 
of  a  town  plat  which  has  long 
been  acted  upon:  Bryant  v.  Esta- 
brook,  16  Neb.  217. 

2  Brandirff  v.  Harrison  County, 
50  Iowa  164. 

s  Burlington  &  M.  R.  Co.  v. 
Stewart,  39  Iowa  267;  Lamb  v. 
Railroad  Co.,  39  Iowa  333.  But 
where  city  property  is  assessed  by 
city  officers  and  sold  as  individual 
property,  this  does  not  estop  the 
city  from  setting  up  its  title:  St. 
Louis  v.  Gorman,  29  Mo.  593.  Tax- 
ing lots  as  private  property  whose 
boundaries  include  part  of  what 
96 


is  actually  used  as  a  street  does 
not  estop  the  city  from  claiming 
it  as  a  street:  Ellsworth  v.  Grand 
Rapids,   27   Mich.   250. 

*  Austin  v.  Bremer  County,  44 
Iowa  155.  But  a  mere  levy  of 
taxes  is  not  enough:  Page  County 
v.  Burlington  &  M.  R.  Co.,  40 
Iowa  520.  A  receipt  of  a  certain 
sum  in  compromise  of  the  taxes 
might  be:  Adams  County  v.  Bur- 
lington &  M.  R.  Co.,  39  Iowa  507. 
See  the  doctrine  limited  in  Buena 
Vista  County  v.  Railroad  Co.,  46 
Iowa  226.  A  county  is  not 
estopped  from  levying  a  tax  on 
land  by  the  fact  that  at  the  time 
it  is  bringing  an  action  against 
the  owner  to  set  aside  fraud  in  the 
conveyance  of  the  land  to  him: 
American  Emigrant  Co.  v.  Rail- 
road Co.,  52  Iowa  323.  Further 
as  to  estoppel,  see  ante,  pp.  444, 
809,  810. 

*  See  ante,  pp.  1355,  1367,  1369. 
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pelling  the  proper  officer  to  strike  off  the  assessment  or  to 
discharge  the  tax.1  But  an  excessive  assessment  is  not  to  be 
corrected  by  means  of  the  writ,  it  not  Lying  to  correct  mere 
errors  of  judgment  in  the  exercise  of  judicial  or  discretionary 
powers.3  Momdamus  to  an  officer  to  prevent  an  illegal  diver- 
sion of  taxes  will  not  be  granted  before  the  taxes  are  assessed.3 

A  remedy  by  prohibition.  The  common-law  writ  of  prohibi- 
tion lies  to  keep  inferior  courts  within  their  jurisdiction,  and 
it  is  inapplicable  to  tax  cases,  except,  perhaps,  under  very  pe- 
culiar statutes.  A  statutory  remedy  under  this  name  has  been 
given  in  some  states.4  It  has  been  held  that  an  existing  remedy 
by  prohibition  to  stay  the  collection  of  taxes  illegally  assessed 
1  may  constitutionally  be  abrogated  by  the  legislature.5  In  pro- 
ceedings against  a  county  court  to  prohibit  it  from  reducing 
the  amount  of  taxes  assessed  against  a  railroad  company,  the 
company  is  a  necessary  party.6 

Quo  warranto.  This  is  the  process  by  means  of  which  usur- 
pations of  corporate  franchises  may  be  inquired  into.  It  may 
doubtless  be  made  available  on  behalf  of  the  state  in  some 
cases  where  powers  of  taxation  are  unlawfully  claimed,  but  is 
not  adapted  to  the  redress  of  individual  wrongs  under  the  rev- 
enue laws.    It  has  been  held  not  to  be  the  proper  process  to 

i  See  ante,  p.  1358.     A  statute  H.),  51  Atl.  Rep.   657;    Howland 

.■which  forbids  any  court  to  grant  v.  Eldredge,  43  N.  Y.  457;  School 

any  order  or  writ  staying  or  pre-  Directors  v.  Anderson,  45  Pa.  St. 

venting  the  collection  of  taxes,  or  388y 

the   taking  of  any   steps   in  the         estate  v.  Hunter  (Wis.),  87  N. 

collection   thereof   by   any   officer  W.  Rep.  485. 
of  the  state  charged  with  a  duty         *  See  Talbot  v.  Dent,  9  B.  Monr. 

in  the   collection   of  taxes,   does  526;    People  v.   Queens  Supervis- 

not  prevent  ordering  a  county  au-  ors,  1  Hill  195;  State  v.  Gary,  33 

ditor  to  correct  his  tax-list  and  Wis.  93.    If  legal  and  illegal  taxes 

tax-duplicates    by    deducting    the  are  so  blended  that  they  cannot 

amount   of   an    unauthorized    in-  be    distinguished,    a    prohibition 

crease  in  the  valuation  of  person-  may  go  for  the  whole:    State  v. 

alty:    State  v.   Cromer,   35   S.   C.  Hodges,  4  Rich.  256.    See  Hebard 

213.  v.  Ashland  County,  55  Wis.  145.  ' 

2  Gibbs    v.     Hampden     County         » State  v.  Gurney,  4  S.  C.  520.    . 
Com'rs,  19  Pick.  298;  Miltenberger  e  Armstrong  v.  County  Court,  15 

v.  St.  Louis  County  Court,  50  Mo.  W.  Va.  190. 
172;    Manchester  v.  Purnald    (N. 
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correct  corporate  action,  where  a  city,  instead  of  establishing 
remunerative  water  rates  tp  pay  the  interest  and  part  of  the 
principal  of  the  water  loan — 'which  it  was  claimed  was  its 
duty  to  do  annually  —  established  nominal  rates  only,  and 
levied  a  tax  on  the  city  at  large  to  pay  the  debt  and  interest.1 

Conclusion.  It  will  be  apparent  from  what  has  appeared 
in  this  chapter,  that  many  serious  errors  may  be  committed  and 
many  wrongs  done  in  the  exercise  of  the  power  to  tax,  which 
t"he  parties  wronged  must  submit  to,  because  the  law  can  afford 
them  no  redress  whatever.  All  injuries  which  result  from  an 
exercise  of  political  or  legislative  authority  are  to  be  included 
in  this  category;  and  these  are  often  the  most  serious  which,  in 
matters  of^taxation,  the  people  are  visited  with.  In  all  such 
cases,  the  authority  of  the  judiciary  is  confined  to  an  inquiry 
into  the  jurisdictional  question,  and  if  it  appears  that  the  polit- 
ical or  legislative  body  has  kept  within  the  limits  of  its  author- 
ity, the  judiciary  must  pause  there,  and  admit  its  incompetency 
to  inquire  into  wrongs  which,  within  those  limits,  may  have 
been  committed.2  The  wrongs  which  spring  from  errors  on 
the  part  of  assessors  are,  in  a  large  proportion  of  all  the  cases, 
as  little  susceptible  of  correction,  unless  the  legislature  shall 
have  provided  a  remedy  by  statute.  Courts  of  equity  have  but 
a  limited  jurisdiction,  extending  to  few  cases  besides  those  in 
which  the  impelling  motive  on  the  part  of  the  assessors  has 
been  to  do  injustice  and  inflict  injury.  The  chief  protection 
of  the  citizen  must  at  last  be  sought  in  the  intelligence  and 
integrity  of  public  officers,  and  where  these  fail,  as  too  often 
they  do,  the  injury  must  frequently  prove  irreparable. 

i  Attorney-General  v.  Salem,  103  proper  remedy:   State  v.  Dimond, 

Mass.    138.   Neither  is   a  bill   in  44   Neb.   154;    State  v.   Mpte,   48 

equity  the  proper  remedy  for  such  Neb.  683. 

a   case:    Carleton   v.    Salem,    103  2  The  judiciary  has  no  general 

Mass.  141.    See  Brennan  v.  Brad-  authority  to   correct  injustice   in 

shaw,    53    Tex.    330.     Where    one  legislative    action    in    matters    of 

claims  that  his  land  is  illegally  taxation:  Pence  v.  Frankfort,  101 

included  within  the  boundary  of  Ky.  534;  Louisville  &  N.  R.  Co.  v. 

a  village  (and  thus  made  taxable  Barboursville     (Ky.),    48    S.    W. 

therein)     quo    warranto     is    the  Rep.  985. 
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of  seated  lands,  what  is,  724. 

ABATEMENT  — 

from  valuation,  by  reason  of  mortgage,  272. 

when  not  admissible,  173,  273,  285. 

from  value  of  realty,  on  account  of  mortgage,  271. 

no  ground  for,  that  property  has  decreased  in  value,  1440. 

by  assessor  while  roll  is  still  in  his  hands,  1378. 

by  the  legislature,  1378. 

right  to  apply  for,  sometimes  taken  away  if  property  not  listed,  620-625. 

of  one  tax  cannot  be  made  by  levying  another,  208. 

cannot  be  compelled  by  mandamus,  1355. 

is  the  appropriate  remedy  in  cases  of  unequal  taxation,  1378,  1380. 

can  only  be  had  as  the  statute  provides,  1378,  1396,  1425. 

cannot  be  had  in  equity,  1380. 

party  failing  to  apply  for,  is  generally  concluded,  1380. 

decision  on  application  form  is  final,  1382. 

ABBREVIATIONS  — 

in  descriptions  of  land  for  taxation,  when  sufficient,  748. 

ABRIDGMENT  — 

of  privileges,  taxes  in,  168-171. 

ABUSE  — 

of  power  to  tax,  184. 

liability  to,  of  power  to  tax,  184,  475,  476. 

of  legislative  power  to  tax,  remedy  for,  is  in  responsibility  to  constitu- 
ents, 9,  49. 

why  this  is  an  unsafe  reliance,  1348. 
of  power  to  tax  may  be  corrected  when  it  exceeds  limits,  48,  49. 

(See  Jurisdiction.) 
of  power  to  levy  special  assessments,  1180. 

of  authority  of  collector,  may  make  him  trespasser  ab  initio,  148a. 
of  political  power  in  general,  1425. 
by  misappropriating  moneys,  1433,  1434. 
by  incurring  municipal  debts,  1435. 

ABUTTING  LOTS  — 
assessment  of,  644-648. 

(See  Assessments,  Local.) 
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ABUTTING  OWNERS  — 

assessments  for  street  sprinkling  and  sweeping,  1178. 
not  liable  for  street  paving,  125. 

property  not  abutting  not  subject  to  frontage  rule,  1233. 
tax  in  proportion  to  benefits,  1196. 

ACCIDENT  — 
omissions,  383. 

remedies  in  equity  in  cases  of,  1422,  1425,  1447. 
relief  in  equity,  1447.  * 

ACCIDENTAL  OMISSIONS  — 

of  property  from  assessment  roll,  effect  of,  383. 
(See  Omissions.) 

ACCOUNTING  — 

suits  against  collector  for  failure  in,  1323-1334 

against  sureties  for  collector's  failure  in,  1334-1347. 
failure  to  call  collector  to,  by  auditing  board,"  1339. 
by  auditing  officer,  sometimes  made  conclusive  on  collector,  1340-1343. 
by  collector  to  state,  etc.,  1481.  , 

by  collector  for  illegal  taxes,  ll482-1484> 

ACCUMULATIONS  — 

unnecessary,  in  public  treasury,  impolicy  of,  13. 

ACQUIESCENCE  — 

in  municipal  organization,  effect  of,  1401,  1422,  1439,  1531. 
in  official  action,  by  one  assuming  to  be  an  officer, 

(See  De  Facto  Officers.) 
in  illegal  taxation, 

(See  Estoppel;  Voluntary  Payments.) 

ACRE  — 

assessments  by  the,  in  levee  cases,  1226, 1227. 

ACTION  — 

personal,  collection  of  tax  by,  836-847. 

preliminary,  when  may  be  enjoined,  1425-1439. 

of  assessors  is  judicial,  1461-1465. 

against  assessors,  1464r-1475. 

against  supervisors,  1475, 1476. 

judicial,  cannot  be  set  aside  on  mandamus,  1353-1360. 

(See  Mandamus.) 
judicial  liability  in  case  of, 

(See  Judicial  Action;  Judicial  Officer.) 
political, 

(See  Political  Action.) 
ultra  vires, 

(See  Ultra  Vires.) 
discretionary, 

(See  Discretionary  Action.) 
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ACTION  AT  LAW  — 

•  does  not  usually  lie  for  collection  of  taxes,  17-23. 
may,  in  some  cases,  18. 
to  recover  lands  sold  for  taxes,  1056-1092. 

condition  that  betterments  shall  be  paid  for,  1063. 

that  taxes  shall  be  paid,  1057-1063. 
short  limitation  of,  1066. 
"color"  and  "claim  "  of  title,  1089-1092. 
(See  Lands.) 
pending  when  curative  act  passed,  must  be  governed  by  it.  516,  517. 

(See  Curative  Laws.) 
against  collectors  for  taxes  for  moneys  collected,  1323. 

for  neglect  to  collect,  1325. 
on  collector's  bond,  1328-134L 

against  collectors  of  taxes,  for  enforcing  illegal  taxes,  1477-1484 
against  town,  county,  etc.,  1486-1507. 
against  treasurer  for  abuse  of-  authority,  1482. 

(See  Remedies  'for  Excessive  and  Illegal  Taxation.) 
will  not  lie  where  taxes  merely  irregular,  1389. 

ADJACENT  PROPRIETORS  — 

assessment  of,  for  local  improvements,  1153-1292. 

(See  Assessments,  Local;  Abutting  Lots;  Abutting  Owners.) 

ADJOINING  — 

meaning  of,  1220. 

ADJUDICATION  — 
sales  under,  526,  527. 
whether  penalties  may  be  imposed  without,  900-903. 

(See  Penalties.) 
whether  lands  may  be  forfeited  for  taxes  without,  826-906. 

(See  Forfeitures.) 
not  required  before  process  may  issue  for  taxes,  46-54. 
summary  process  against  collectors  without,  1340-1344. 
protection  in  making, 
'       (See  Judicial  Officer.) 

ADMINISTRATOR  — 
(See  Executors.) 

AD  VALOREM  TAXES  — 

import  duties,  generally  taxed  by  value,  413. 

many  state  constitutions  require  assessments  by  value,  416. 

apportionment  of,  413. 

(See  Valuation;  Value.) 

ADVERSE  CLAIMANT  — 

whether  he  may  buy  at  tax  sale,  973-977. 

recovering  in  ejectment  may  be  required  to  pay  for  betterments,  1063. 

other  conditions  to  recovery,  1056,  1063. 
short  statutes  of  limitation  against,  1066. 
"color"  or  "claim  of  title"  by,  1089-1091. 
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ADVERSE  POSSESSION  — 

extinguishment  by  title  by,  1087-1089. 

doctrine  of,  as  applied  to  vacant  tenements,  1087-1089. 

improvements  by  one  holding  by,  1063. 

ADVERTISEMENT  — 
(See  Notice.) 

AFFIDAVIT  — 

by  assessors,  what  cannot  be  compelled  by  mandamus,  1355. 
proof  by,  of  giving  notice, 

(See  Notice.) 
to  taxpayer's  list,  failure  to  make,  616-619. 
to  tax-roll,  made  prematurely,  1480. 

AGENCIES  OF  GOVERNMENT  — 
exemption  of,  from  tax,  128-142. 
not  to  be  taxed  by  state,  128-144. 
of  states,  not  to  be  taxed  by  United  States,  128-144. 
(See  Exemptions,  128-142.) 

AGENTS  — 

tax  on,  for  non-resident,  153. 

of  carriers,  taxation  of,  138-152. 

not  to  buy  land  of  principal  at  tax  sale,  966. 

municipal  corporations  act  as,  in  making  local  assessments,  1236-1238. 

whether  officers  are,  in  their  official  action,  1511. 

of  non-resident,  taxation  of  personalty  to,  153,  651-653. 

AGREEMENTS  — 
(See  Contracts.) 

AGRICULTURAL  PRODUCTS  — 
tax  on  sale  of,  1147. 

ALABAMA  — 

provision  in  constitution,  for  assessment  of  property  by  value,  274, 1184. 
short  statute  of  limitations,  1069. 

ALCOHOLIC  DRINKS  — 
(See  Liquors.) 

ALIENAGE  — 

works  no  exemption  from  tax,  23. 

ALIENATION  — 

of  lands,  does  not  divest  lien,  1055. 

ALIENS  — 

taxation  of,  23-25. 

protection  of,  under  Fourteenth  Amendment,  80. 

ALLOWANCE  — 

for  debts  in  assessments,  269. 

for  debts,  is  not  an  exemption,  270. 
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ALTERATION  — 

unauthorized,  of  assessment,  765,  766. 

of  bond,  discharges  sureties,  1334. 

of  assessments,  cannot  be  made  without  notice,  606-633,  1444. 

of  tax  warrant,  does  not  invalidate  previous  action,  1480. 

ALTERING  STREETS  — 

special  assessments  for,  1160. 

AMBASSADORS  — 
are  not  taxable,  23. 

AMENDMENTS  — 

corrections  in  tax  proceedings  by,  534,  535. 

of  merely  clerical  errors,  when  unnecessary,  534. 

of  proceedings  in  court,  must  be  by  order  of  court,  535. 

showing  of  facts  necessary,  535. 

notice  to  parties  concerned,  535. 

of  proceedings  by  statutory  board,  537. 
by  ministerial  officers,  of  their"  own  motion,  530-544. 

where  the  omission  is  merely  to  make  a  record,  538. 

cannot  be  made  by  one  who  has  gone  out  of  office,  544 
cannot  be  made  to  prejudice  of  right  of  redemption,  544. 
what  defects  cannot  be  cured  by,  545. 
of  tax  deed,  only  to  be  made  in  equity,  545. 
of  returns,  cannot  be  made  by  officer  to  whom  they  are  made,  545. 

AMUSEMENTS  — 

in  public  parks,  etc.,  210. 

public,  as  a  purpose  of  taxation,  210. 

taxation  for,  is  not  admissible,  209. 

taxation  of,  41,  42. 

taxation  under  police  power,  1133,  1143. 

private,  whether  taxable,  1144 

APPEAL  — 

in  tax  cases,  1379-1396. 

to  board  of  review,  1386. 

right  to  take,  sometimes  made  to  depend  on  list  being  furnished,  616- 

625. 
alteration  of  assessment,  when  taxpayer  does  not  take,  781. 
officers  depriving  party  of  right  of,  1466. 
-compelling  hearing  on,  1353,  1359. 

(See  Mandamus.) 
when  given  by. statute,  usually  the  sole  remedy  for  unequal  or  unjust 

assessments,  1378. 
cannot  in  general  be  taken  to  the  courts,  1380. 
is  supposed  to  furnish  a  complete  remedy,  1380. 
party  failing  to  avail  himself  of,  is  concluded,  1380, 1408. 
right  to,  does  not  exist  unless  given  by  statute,  1380. 
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APPEAL  —  continued. 

is  not  essential  if  tax  is  void,  1380. 

by  a  city,  from  an  assessment,  1389. 

where  given,  certiorari  will  not  be  allowed,  1403. 

grounds  of  abating  taxes  on,  1390-1396. 

to  courts  sometimes  given,  1393. 

APPORTIONMENT  OF  ASSESSMENTS  — 
general  principles,  1195-1228. 
by  benefits,  1188. 
by  foot  front,  1215. 
by  the  area,  1225. 
by  value  of  lots,  1227. 
districts  for,  1205-1215. 
.   special,  when  requiring  mathematical  calculation,  1240. 
(See  Assessments,  Local.) 

APPORTIONMENT  OF  TAXES  — 
necessity  of,  411,  412. 
diverse  rules  of,  422. 
violation  of  the  rules  of,  229. 
restricting  to  district  concerned,  229. 
must  be  districts  for,  225-253. 

in  case  of  highway  passing  through  or  into  two  towns,  240-248. 
involves  the  right  to  make  exemptions,  262,  263. 
in  case  of  privilege  taxes,  297, 298,  411. 
what  it  consists  in,  411,  412.  f 

equality  the  purpose  of,  390,  410. 
policy  to  tax  as  few  subjects  as  possible,  412. 
power  to  apportion,  identical  with  power  to  tax,  413. 
taxes  cannot  be  laid  without,  412. 
methods  of,  411,  412,  416,  1202,  1205. 

by  the  front  foot,  1217-1228. 

by  the  acre,  1226,  1227. 

in  value  of  lots,  1227. 

of  property  subject  to  tax,  1228-1236. 

specific  taxes,  412,  413. 

ad  valorem  taxes,  4 13. 

taxes  with  reference  to  special  benefits,  413, 1205-1217. 
principles  of  making,  stated,  416. 
a  legislative  act  and  presumptively  just,  416,  418. 
indispensable  to  the  power  to  tax,  416. 
must  be  by  rule  and  cannot -be  arbitrary  and  be  valid,  416. 
general  principles  of,  416,  420. 
basis  of,  421. 
must  be  general,  421. 
is  imperative,  419. 

burdens  levied  without,  are  arbitrary,  423. 
diversity  in  methods  of,  may  be  just,  423,  1153. 
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APPORTIONMENT  OF  TAXES  —  continued. 

failure  to  do  justice  in,  does  not  render  levy  void,  423. 

nor  failure  in  strict  enforcement  of,  423. 
must  be  confined  to  the  district,  423. 
does  not  admit  of  invidious  exemptions,  424. 

APPRAISEMENT  — 
(See  Valuation.) 

APPRAISERS  — 

(See  Assessors.) 
APPROPRIATION  — 

under  eminent  domain,  how  it  differs  from  taxation,  411,  412,  1181. 

(See  Eminent  Domain.) 
unlawful, 

(See  Misappropriation.) 

ARBITRARY  EXACTIONS  — 

how  they  differ  from  taxes,  3,  418. 

levies  without  apportionment  are,  418,  420. 
ARBITRARY  POWER  — 

to  tax,  does  not  exist,  183. 

(Sete  Limitations  on  the  Taxing  Power.) 
ARCHITECTS  — 

tax  on,  1104 
AREA  — 

local  assessments  by,  1326. 

ARKANSAS  — 

short  statute  of  limitations  in,  1069. 

constitutional  provision  to  secure  equality  of  taxation  in,  276,  1184. 
ARREST  —  * 

remedy  for  collection,  may  include,  21. 

enforcement  of  collection  of  tax  by,  21,  847,  848. 

strict  construction  of  authority  for,  451. 

after  discharge  in  bankruptcy,  1317. 

for  non-payment  of  taxes,  847,  1101. 

ARTESIAN  WELLS  — 

tax  on  abutting  owners,  1196. 

ASSENT  — 

of  owners  sometimes  required  before  special  assessment  can  be  laid, 

1245. 
of  people  to  the  imposition  of  taxes,  565-584. 

in  case  of  local  taxation,  1294-1317. 
of  municipal  corporations  to  contracts,  cannot  be  dispensed  with,  by 

legislature,  1306-1317. 
to  payment  of  illegal  taxes, 

(See  Voluntary  Payment.) 
to  illegal  taxation, 
(See  Estoppel.) 
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ASSESSMENTS  — 

no  technical  judgment,  19. 

existing,  not  affected  by  repeal  of  law,  33. 

for  local  improvements,  158. 

different  modes,  where  rule  remains,  64. 

reassessment  of  under- valued  property,  65. 

enforcing  duty,  by  mandamus,  1853-1359. 

of  benefits,  338. 

invidious,  385. 

invidious  or  fraudulent,  4,  506,  §08,  536,  537. 

meaning  of,  596. 
necessity  for,  596-598. 
statutory  requirements  of,  598-604. 
from  what  time  it  dates,  604,  606. 
to  be  made  periodically,  606. 
supplying  defects  in,  607-611. 
by  several  assessors,  607-611. 
lists  for,  607-635. 
right  to  notice  of,  334-333.  , 
meetings  for  review  of,  338,  339. 
change  of,  without  notice,  634,  635. 

classification  of  property  as  real  and  personal,  for,  633-641. 
,  personal,  how  made,  24-37,  641-676. 
of  water-craft,  651-653. 
of  tangible  personalty,  651-653. 
of  property  in  business,  659. 
of  trust  property,  660-663. 
of  property  of  decedents'  estates,  664-673.- 
of  property  of  wards,  673. 
of  corporations  in  general,  673-676. 
on  franchises,  673,  676-681. 
on  dividends,  680,  681,  683. 
on  income,  683-686. 
on  franchises  as  property,  685. 
of  railroad  corporations,  685,  693-699. 
of  insurance  companies,  700-704. 
of  miscellaneous  corporations,  704, 
of  national  banks,  710-717,  731. 
of  'Corporate  shares,  704. 
of  real  property,  595-788. 

seated  and  unseated  lands,  733-726. 
what  are  seated,  723. 
how  assessed,  723-734. 
tracts  to  be  separately  valued,  734. 
when  owner  or  occupant  to  be  named,  726-728. 
what  are  separate  parcels,  737,  738. 
what  a  sufficient  description,  740-747. 
valuation,  necessity  for,  751. 
is  a  judicial  act,  751-759. 
legislature  cannot  make,  751. 
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ASSESSMENTS  —  continued, 
how  authenticated,  759-763. 
of  distinct  interests  separately,  752. 
return  of,  763,  764 
review  of,  771-788,  1271. 
equalization  of,  782-788. 
evidences  of,  in  special  cases,  926. 
review  of,  on  certiorari,  1396. 

(See  Certiorari.) 
for  the  purposes  of  special  levies,  1203-1227. 

by  benefits,  1204-1215. 

by  other  standards,  1215-1227. 
duplicate, 

(See  Duplicate  Taxation.) 
fraud  in, 

(See  Fraud.) 
relief  against, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
action  in  making  is  judicial,  1466-14.71. 
general  course,  595. 
nature  of  proceedings,  595,  596. 
assessments  defined,  596,  597. 
necessity  for,  597,  598. 
statutory  requirements,  598-604. 
date  of  assessment,  604-610. 
omitted  property,  607,  1358. 
taxpayers'  lists,  611-620. 

oath  to,  616. 

conclusiveness  of,  616-619. 

penalty  for  not  giving,  619-624. 
examination  of  books  and  papers,  624 
right  to  a  hearing,  624-633. 
personal  taxes  in  general,  641-644 
of  personalty,  644 

general  description,  645-650. 

place  of,  650-673. 

water-craft,  652,  653. 

tangible  personalty,  658,  659. 

partnership  property,  659,  660. 

property  of  decedent's  estate,  664-672. 
of  persons  under  guardianship,  672. 
of  manufacturing  companies,  704,  705. 
of  corporations,  taxing  by  value,  687-692. 
building  and  loan  associations, '705. 
banks,  706-710. 
foreign  corporations,  717-721. 
valuation  for  assessment,  751-759. 

how  ascertained,  754-758. 

conclusiveness  of,  758,  759. 

omission  of  dollar  mark,  759. 


1534:  INDEX. 

ASSESSMENTS  —  continued, 
completion  of,  763,  764, 
alterations,  unauthorized,  765,  766. 
one,  for  different  levies,  766,  767. 
shifts  to  evade  taxation,  767-770. 
of  real  property,  721-750. 

general  course,  721-723. 

classification  of  land,  723-726. 

seated  and  unseated  lands,  723. 

seated  lands,  723,  726-734.  % 

separate  interests,  739,  740. 

description,  740-750. 

how  assessed,  626-634. 

tracts  to  be  separately  valued,  634. 

when  owner  or  occupant  to  be  named,  727-729. 

separate  parcels,  734-736. 
what  are,  737, 738. 

what  a  sufficient  description,  740-747. 

valuation,  necessity  for,  751. 
is  a  judicial  act,  751-759. 

legislature  -cannot  make,  751. 
powers  of  board  of,  772,  773. 
meetings  of  board  of,  773-775. 
changing  individual,  776-784. 

of  property  by  value,  notice  of  ,every  step  unnecessary,  60. 
may  be  (different  modes  for  different  properties,  64. 
different  modes  of,  under  equality  laws,  74 
under  equality  provision  of  Fourteenth  Amendment,  72-82. 
of  benefits  made  in  proportion  to  value,  1261.. 
mandamus  to  equalize,  1352. 

to  reduce  assessment  of  personalty,  1352. 

to  compel,  of  lots  separately,  1352. 

to  correct  clerical  errors  iD,  1352. 
remedy  in  case  of  irregular,  1389. 
of  farm  lands  as  town  lots,  mandamus,  1352. 
board  of,  to  render  action  final,  when,  1392. 
ASSESSMENTS,  LOCAL  — 

of  premises  fronting  on  highway,  231. 

frontage  rule  cannot  apply  to  rural  lands,  1222. 

frontage  rule  may  apply  to  corner  lots,  1222. 

property  not  abutting,  not  subject  to,  1123. 

when  apportionment  requires  mathematical  calculation,  1240. 

notice  of,  by  publication,  1241. 

hearing  required  in,  1241. 

for  street  improvements,  not  precluded  when,  ,1251. 

abutting  owner  not  liable  for  street  paving,  when,  1251. 

of  benefits  made  in  proportion  to  value,  1261. 

review  of  assessments,  1271-1274. 

review  of  assessments,  on  certiorari,  1440. 

(See  Certiorari.) 
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ASSESSMENTS,  LOCAL  —  continued. 

payment  of,  time  and  manner,  1375,  1376. 
as  a  purpose  of  taxation,  1275,  1376. 
may  be  by  instalment,  1375. 
evasion  of,  1376. 

evasion  of,  renders  sale  void,  when,  1375. 
under  legislative  compulsion,  1309. 

(See  Mandamus.) 
legislature  cannot  validate,  when,  1317. 
strict  construction  of,  363-365. 

assessment  of  non-resident  for  local  improvements,  58. 
proceedings  in  making,  due  process  of  law,  69.    i 
hearing  required  in,  1341. 
equitable  relief  in  municipal,  1419. 
against  municipality,  1438. 
excessive,  1445. 
for  drainage,  71. 

for  sweeping  and  sprinkling,  1178. 
objections  in  point  of  policy  and  justice,  1180. 
by  benefits,  1305-1317. 

objection  under  constitutional  provisions,  that  they  violate  uniformity 
in  taxation,  1184. 
provisions  examined,  1184-1303. 
proceedings  in  levy  and  collection  of  assessments,  municipal  action, 
1343-1353. 
making  assessments,  1353,  1353. 
estimatfng  benefits,  1354-1263. 
rules  of,  in  general,  338,  338,  378,  1153. 
statutory  provisions  respecting,  when  mandatory,  483,  484. 
exemptions  from  taxation  do  not  apply  to,  363-365. 
are  not  taxes  in  the  ordinary  sense  of  that  term,  363,  1153,  1154 
general  subject  considered,  1153-1393. 
.    principles  which  underlie  them,  1153-1155. 
--are  based  upon  supposed  benefits,  1153-1155. 
must  be  special  authority  of  law  for,  1156-1158. 
cases  for,  1156, 1158,  1159. 

court-houses  and  other  public  buildings,  1159,  1160. 
streets  and  highways,  1159,  1167. 
-  sidewalks,  1138-1130,  1166, 1167. 
parks,  1166,  1168. 
land  for  opening  streets,  1161. 
grading  streets,  1163. 

paving,  planking  and  improving  streets,  1163. 
altering,  widening  and  extending  streets,  1163. 
-repaving  or  repairing  streets,  1163,  1165. 
_  drains,  sewers,  etc.,  1130-1133,  1168-1173,  1175. 
culverts,  etc.,  in  cities,  1171. 
levees  and  embankments,  798,  1130-1133,  1176. 
water  pipes  in  streets,  1176,  1177. 
lighting  streets  with  gas,  1177,  1178. 
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ASSESSMENTS,  LOCAL  —  continued, 
oases  for,  fencing  townships,  1177,  1179. 

other  special  cases,  1177,  1179. 
objections  to,  in  point  of  policy  and  justice,  1179. 
objections  under  constitutional  principles  and  provisions,  1180, 1181. 

1.  that  they  take  property  without  due  process  of  law,  1180,  1181. 

2.  that  they  take  property'  for  public  use  without  compensation, 

1181,  1182. 

3.  that  they  violate  express  constitutional  provisions,  1184-1195. 
objections  not  sustained  byjhe  authorities,  1195-1202. 

general  principles  of  apportionment,  1202. 
methods  of  apportionment,  1202-1205. 

1.  by  an  estimate  of  benefits,  1204. 

2.  by  a  standard  fixed  by  the  legislature,  1205. 
fixing  the  district  for  assessment,  228-238,  1205-1215. 

one  district  for  several  improvements,  1211. 
assessment  by  frontage,  .1215-1226. 

is  really  an  assessment  by  benefits,  1220. 
assessment  by  the  acre,  1225-1227. 
assessment  by  value  of  lots,  1226,  1227. 
property  subject  to  assessment,  1228-1236. 
case  of  railroad  property,  1228. 
case  of  personal  property,  1230. 
case  of  property  devoted  to  special  use,  1234. 
case  of  public  property,  1236. 
proceedings  in  levying  and  collecting,  1236-1243. 
right  to  be  heard,  1238. 

district  is  conclusively  fixed  by  legislative  authority,  1237-1250. 
assessment  is  conclusive  upon  benefits,  1253-1260. 
courts  powerless  to  relieve  against  hardships,  1256. 
proceedings  in  case  of  street  occupied  by  plankroad,  etc.,  1260. 
assessment  must  be  limited  to  cost  of  work,  1260,  1263-1270. 
may  be  made  before  work  done,  1264. 
excess  in  estimate  will  not  defeat,  1264. 
must  be  distributed  through  the  district,  1264  , 

must  not  go  outside  the  district,  1267. 
may  be  made  against  the  land  or  against  separate  interests, 

1267. 
statute  must  be  strictly  followed  in  making,  1265. 
appeal  from,  1271.  , 

collection  of  assessments,  1276-1284 
by  contractor,  1276-1279. 
by  enforcing  lien  against  land,  1276. 

no  defense  that  work  not  done  according  to  contract,  1280t 
sale  of  lands  for,  1284-1287. 
personal  liability  for  assessments,  1288-1292. 
enjoining,  when  illegal,  403. 

(See  Injunction.) 
review  of,  on  certiorari,  1419. 
(See  Certiorari.) 
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ASSESSMENTS,  SPECIAL  — 

act  authorizing,  due  process  of  law,  69. 

(See  Assessments,  Local;  Collection  of  Assessments.) 

ASSESSORS  — 

liability  in  case  of  void  tax  warrant,  1469. 
appeal  from,  1393. 
election  of,  598. 

action  of,  in  matters  of  local  assessment,  1204-1225. 
enforcing  official  duties  by,  1348-1359. 
cannot  be  coerced  in  the  exercise  of  their  judgment,  1358. 
may  be  compelled  by  mandamus  to  strike  off  exempt  property,  1356, 
1373. 

and  to  put  on  roll  omitted  property,  1357. 

and  to  perform  any  ministerial  duty,  1357. 
act  judicially  in  making  assessment,  1461-1475. 
joint  action  by,  440-443. 
not  liable  for  excessive  assessment,  1467. 

even  though  it  was  made  so  by  including  property  not  taxable,  1470. 

nor  for  errors  of  judgment,  1467. 
are  liable  for  exceeding  their  jurisdiction,  1467. 

as  where* personal  tax  is  assessed  upon  non-resident,  1467. 

or  where  tax  was  levied  which  was  never  voted,  1469. 

or  an  excessive  tax,  1469. 

or  one  voted  for  an  illegal  purpose,  1469. 

or  for  neglect  of  duty  in  some  cases,  1475. 
whether  liable  for  fraud  or  malice,  1471-1475. 
liability  of  supervisor  as,  1475. 
form  of  action  against,  1511. 

ASSUMPSIT  — 

action  of,  for  taxes,  17-22. 

against  collector  to  recover  illegal  taxes  paid,  1477-1482. 
against  town,  county,  etc.,  1486-1512. 
against  collector  of  internal  revenue,  1484, 
actions  against  collector  of  customs,  1484 

(See  Action  at  Law;  Remedies  foe  Excessive  and  Illegal 
Taxation.) 

ASSUMPTION  OP  POWERS  — 

(See  De  Facto  Officer;  Jurisdiction.) 

ASYLUMS  — 

support  of,  a  public  purpose,  204. 
taxation  for,  258,  259. 

ATTORNEY-GENERAL  — 

(See  Law  Officer  of  the  State.) 

ATTORNEYS- AT-LAW  - 
tax  on,  276,  1104-1106. 
(See  Lawyers.)    ' 
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AUCTION  — 

lands  to  be  sold  at,  958. 

AUCTIONEERS  — 

taxation  of,  144,  1106,  1107, 1146. 

AUDITING  BOARDS  — 
allowances  by,  558,  798. 
mandamus  to  compel  action  by,  1353. 

may  be  compelled  to  hear,  and  also  allow,  legal  demands,  1353. 
reviewing  action  of,  on  certiorari,  1405. 

AUDITING  CLAIMS  — 

is  a  judicial  function,  1303. 
by  legislature  against  municipalities,  1304. 
against  collectors  of  taxes,  1340. 
(See  Collector  op  Taxes.) 

AUDITORGENERAL  — 

may  be. required  to  reject  illegal  taxes,  1357. 
discretionary  action,  not  reviewable  on  certiorari,  1405. 
action  of,  does  not  estop  the  state,  528. 

AUTHENTICATION  — 
of  assessment,  759-763. 
of  tax  warrant,  798. ' 
of  notice  of  tax  sales,  931. 

AUTHOR  — 

privileges  of,  not  taxable,  141. 

AUTHORITY  — 

to  tax,  strict  execution,  of,  594. 

(See  Taxing  Powers.) 
to  sell,  must  be  express,  913. 

must  be  strictly  followed,  912-914 

whether  special  is  necessary,  926. 

is  terminated  by  payment  or  tender,  910.  " 
for  assessments,  must  be  express,  1156. 

and  be  strictly  pursued,  1156. 
to  tax,  exhausting,  589. 
to  collect  tax,  exhausting,  798. 
of  boards  of  review,  what  does  not  exhaust,  774. 
of  collector,  defect  in,  no  excuse  for  not  paying  over.  1334 
abuse  of,  by  collector,  may  make  him  trespasser  ab  initio,  1483. 

B. 

BACK  TAXES  — 
tax  sales  for,  961. 

BANK  CHECKS  — 
taxation  of,  35,  805. 
payment  of  tax  in,  only  a  condition  of  payment,  805. 
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BANK  CIRCULATION  — 
taxes  on,  31. 
contract  to  receive  for  taxes,  127-139. 

BANK  OF  UNITED  STATES  — 
not  taxable  by  the  states,  130,  131. 
restraining  tax  upon,  130. 

BANKERS  — 

taxation  of,  in  general,  1107. 
BANKRUPT  SALES  — 

tax  on,  1147. 
BANKRUPTCY  — 

taxes  not  provable  as  debts  in,  20. 

arrest  after  discharge  in,  1479. 
BANKS  — 
1      tax  on,  11. 

may  be  taxed,  though  other  corporations  are  not,  317-320. 

may  be  taxed  for  deposits,  389,  399,  402,  704. 

paying  specific  tax  not  taxable  on  stock  as  property,  400. 

duplicate  taxation  in  case  of,  389,  401,  407. 

not  taxable  on  collaterals,  704. 

franchise  taxes  on,  403,  676-685. 

tax  of,  by  dividends,  419. 

may  be  taxed,  though  enjoined  from  business,  704 

shares  are  "personal  property,"  474, 

assessment  for  taxation,  706-710. 

national  assessment  of,  710-717. 
BANKS,  NATIONAL  — 

may  be  taxed  by  states,  131. 

rules  for  the  taxation  of,  721. 
BENEFITS  — 

that  flow  from  taxation,  4. 

of  taxatiqn,  what  are,  27.  „ 

of  local  assessments,  what  are,  1153-1256. 

estimating  in  special  assessments,  1254-1263. 

assessment  of,  238, 1205-1217. 

special  assessment  of,  made  in  proportion  to  value,  1261. 

abutting  proprietors,  taxing  in  proportion  to,  1196.' 

estoppel  in  case  of  assessment  for,  1515. 

failure  of,  in  particular  case  cannot  defeat  tax,  4 

apportionment  by,  230-240,  249-252,  413. 

special  assessments  must  be  based  upon,  1153-1156, 1179, 1204. 
not  otherwise  valid,  1128, 1207, 1406. 

set-off  of,  against  damages  for  land  taken,  1161. 

how  estimated,  1253-1271. 

must  be  governed  by  market  value,  1253. 
what  to  be  taken  into  account,  1256-1260. 
must  be  limited  to  the  cost,  1256, 1260. 
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BEQUESTS  — 

(See  Successions;  Inheritances.) 

i 

BETTERMENTS  — 

payment  for,  of  land  sold  fdr  taxes,  1064,  1065. 

recovery  of  value  of,  where  title  proves  defective,  1063. 

cannot  be  exempted  from  taxation  without  authority  of  law,  431, 1237. 

excluding  from  assessments,  431, 1337. 

(See  Improvements.) 

BEVERAGES  — 

■  taxation  on  manufacture  and  sale  of,  113,  115. 
taxation  in  regulation  and  restraint  of  sale  of,  1133-1137, 1146,  1150. 
(See  Liquors.) 

BIDDER— 

,    who  entitled  to  be,  at  tax  sales,  963,  977. 
not  the  officer  who  makes  sale,  946. 
not  one  whose  duty  it  was  to  pay  taxes,  963-977. 
whether  adverse  claimant  may  be,  973. 

BIDDER,  HIGHEST  — 

tax  sale  must  be  made  to,  958. 
tax  deed  must  run  to,  958. 

BILL  OP  EXCHANGE  — 
tax  on,  34. 
revenue  stamp  on,  166. 

BILL  OF  INTERPLEADER  — 
tax  on,  1461. 

BILL  OF  LADING  — 
revenue  stamp  on,  166. 
tax  on,  5,  144. 

BILL  IN  EQUITY  — 
(See  Equity.) 

BILLIARD  TABLES  — 
licensing,  1144. 
tax  on,  1233. 

BILLS  OF  EXCHANGE  — 
taxes  on,  34,  144, 145. 

BLENDING  TAXES  — 
in  general,  793. 

BLOCKS— 

of  lots,  assessment  of,  738-745. 

BOARDS,  LOCAL  — 

deoiskm  of,  as  to  amount,  etc.,  of  tax  levy,  not  reviewable  on  cer- 
tiorari, 1403. 
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BOARDS  OF  EQUALIZATION  — 
powers  and  duties  of,  786-788. 
members  must  act  jointly,  440-442. 
are  assessors  and  act  judicially,  786, 1382. 
correction  of  errors  of  description  by,  742. 
appeals  to,  1380-1382. 
action  of,  whether  reviewable  on  certiorari,  1405, 1406. 

BOARDS  OF  RELIEF  — 
(See  Boards  of  Review.) 

BOARDS  OF  REVIEW  — 
statutory,  771-786. 
compelling  hearing  by,  1353-1359. 
conclusiveness  of  action  of,  1380-1393. 
appeal  to,  1386. 

BOARDS  OF  SUPERVISORS  — 

may  be  compelled  by  mandamus  to  proceed  to  hear  claims,  1353. 
and  to  allow  the  legal  claims,  1353. 
and  to  assess  state  taxes,  1360. 

BOATS  AND  VESSELS  — 
(See  Vessels.) 

BONA  FIDE  PURCHASERS— 

not  to  be  affected  by  amendments,  541. 
purchasers  at  tax  sales  are  not,  919. 

BOND  — 

of  collectors,  1327-1334 

BONDS  — 

held  by  resident  on  property  out  of  state,  80. 

of  corporation,  interest  on,  deduction  of  state  tax,  166. ' 

owned  out  of  state  not  taxable  within  it,  26,  27. 

taxable  in  general,  125. 

to  be  taxed  where  owner  resides,  125. 

tax  on  the  interest  upon,  403. 

irreparable  injury  in  the  issue  of,  1425,  1434. 

BONDS,  OFFICIAL  — 

enforcing  official  duty  by,  1349. 

not  acceptable  for  the  delivery  of  chattels,  when,  853. 

required  to  secure  performance  of  public  duty,  1325. 

of  collector,  not  according  to  statute,  may  be  good  at  common  law,  1325. 

remedies  upon,  1328-1346. 

BOUNDARIES  — 
(See  Description.) 

BOUNTIES,  MILITARY— 
taxation  for,  189,  190,  218. 
as  purpose  of  taxation,  217-219. 
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BRIDGES  — 

taxation  for,  323. 

(See  Highways.) 
connecting  two  states,  how  taxable,  164, 165. 

BROKERS  — 

taxation  of,  1107. 

BUILDING  AND  LOAN  ASSOCIATIONS  — 

assessment  of,  for  taxes,  705. 

* 

BUILDINGS  — 

sometimes  excluded  in  taxing  lands,  421. 

and  from  looal  assessments,  1227. 
recovery  of  value  of  as  betterments,  1063. 
assessment  of,  as  personalty,  633,  634. 
exemption  of, 

(See  Chubches.) 
public,  assessments  upon,  1159. 
tax  on  construction  of,  1148. 

BULLION  — 

gold  and  silver,  tax  on,  34. 
BURDEN  OF  PROOF  — 

in  sale  of  land  for  taxes,  915,  922. 

to  show  whether  tax  sale  regular,  914-926,  1060. 
BURYING  GROUNDS  — 

exemption  of,  from  taxation,  354. 

may  be  subjected  to  assessments,  362-365,  1234 
BUSINESS  — 

taxation  of,  in  general,  283,  285,  289,  314-320,  330,  332,  334,  336,  338,  339, 
340,  1102,  1104. 

private,  as  a  purpose  of  taxation,  206-208. 

tax  on,  when  disguised  as  tax  on  interstate  commerce,  155. 

tax  on,  to  be  laid  where  business  is,  1104. 

oarrying  on,  without  payment  of  license  tax,  1152. 

of  non-residents,  taxable  where  carried  on,  98.     , 

admissible,  though  property  required  to  be  taxed  by  value,  274-342. 

duplicate  taxation  of,  40,  296,  403. 

not  admissible  to  build  up  monopolies,  409. 

general  right  to  tax,  1094. 

methods  of  taxing,  1095. 

taxation  by  United  States,  1094 

kinds  usually  taxed,  1102. 

construction  of  powers  to  tax,  1101. 
BUSINESS  ENTERPRISES  — 

taxation  not  admissible  in  aid  of,  194-196,  206. 

as  purpose  of  taxation,  206-208. 
BUTCHERS  — 

taxation  of,  34,  1108. 
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BUYERS  AT  TAX  SALES  — 
who  may  be,  963-977. 

(See  Sales  of  Lands  for  Taxes.) 

BY-LAW—  v 

effect  of  failure  of  corporation  to  observe,  1406. 
illegal  taxation  by,  1487. 

c. 

CALAMITIES  — 

protection  against  as  a  purpose  of  taxation,  219. 
(See  Levees.) 
CALIFORNIA  — 

constitutional  provisions  to  secure  equality  of  taxation  in,  278. 
do  not  preclude  special  assessments,  1184. 

liability  to  contractor  in,  1279. 

constitutional  provisions,  278. 

liens,  880. 

assessment  of  lands,  895. 

CANALS— 

taxation  of,  343. 

taxation  for,  213-217, 1315. 

special  levy  for  special  benefits  from,  1315. 

tax  in  aid  of,  213. 

CAPITAL  — 

meaning  of,  in  tax  laws,  389,  471-474. 

CAPITAL  STOCK  — 

of  corporations,  taxation  of,  370,  389,  396,  397,  400,  403. 

CAPITATION  TAXES  — 

levy  of,  17,  28,  133-135,  189. 

can  only  be  assessed  on  residents,  369. 

on  land,  11. 

not  common  in  modern  times,  28. 

leviable  in  proportion  to  the  federal  census,  178. 
CARRIAGE  OF  PROPERTY  — 

taxes  on,  31. 

when  a  tax  on,  is  a  tax  on  commerce,  138-152. 

CARRIAGES  — 

taxation  of,  10,  32. 
CARRIERS,  COMMON— 

taxation  of,  31. 

CARS  — 

taxation  of,  156. 

CATTLE  — 

owned  and  kept  out  of  state,  when  taxable,  166. 
on  Indian  reservation,  167. 
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CAVEAT  EMPTOR  — 

rule  of,  applied  to  tax  purchasers,  919, 1017, 1063. 

CELEBRATIONS  — 

taxation  for,  by  government,  209. 

towns  no  general  authority  to  tax  for,  210. 

CELEBRATIONS,  PUBLIC  — 
power  to  tax,  210. 

CEMETERIES  — 

exemption  of,  from  taxation,  354. 

local  assessments  upon,  362,  365,  1234,  1260,  1288. 

CERTIFICATE  OF  SALE  — 

of  land  sold  for  taxes,  982-988. 

requirements,  982. 

as  evidence,  983. 

rights  of  purchaser  tinder,  984. 

not  assignable,  when,  988. 

purchaser  of,  when,  988. 

what  it  is,  981. 

is  evidence  of  sale,  but  not  conclusive,  981. 

does  not  convey  title,  981. 

assignment  of,  985. 

recording,  to  cut  off  redemption,  1024. 

compelling  delivery  to  purchaser,  1370. 
CERTIFICATES,  OFFICIAL  — 

conclusiveness  of,  435,  445,  1245. 

liability  of  officers  for  false,  446. 

to  assessment,  759,  1480. 

protection  of  officer  by,  1479,  1481. 

and  returns,  444. 

CERTIORARI  — 

remedy  for  illegal  or  irregular  taxation,  1396-1408. 

forbidding  other  remedies,  533. 

general  nature  of  the  writ,  1401, 1403. 

is  not  of  right,  1396. 

will  not  be  allowed  where  likely  to  do  serious  mischief,  1401. 

will  be  dismissed  if  improvidently  issued,  1401. 

dismissing  where  defect  has  been  cured,  516,  517. 

political  action  not  reviewable  on,  1403. 

not  usually  awarded  where  an  appeal  is  given,  1403. 

discretionary  action  not  reviewable  on,  1403,  1405,  1406. 

proper  office  of,  to  inquire  into  jurisdiction,  1405,  1406. 

will  not  be  issued  to  collector,  1405. 

nor  in  case  of  merely  unequal  assessments,  1405. 

nor  for  mere  errors  or  irregularities,  1405. 

in  drain  cases,  1401. 

in  street  cases,  1406,  1408. 

to  review  organization  of  school  district,  1401. 

not  allowed  merely  to  recover  back  taxes,  1403, 
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CERTIORARI  —  continued. 

misjoinder  of  parties  in,  1405. 

to  relieve  non-taxable  property,  1405. 

to  town  auditing  board,  1405. 

in  case  of  local  assessments,  1408. 

assessments  erroneous  in  point  of  law  reviewable  on,  1405. 

and  cases  where  mandatory  statutes  are  disregarded,  1405. 

and  cases  of  erroneous  action  by  municipalities  in  laying  assessments, 

1405. 
only  the  record  can  be  reviewed  on,  1403,  1405. 
remedy  in  tax  cases,  1400-1410. 
writ  denied  unless  applied  for  by  all  of  a  class,  1409. 
must  be  common  grievance,  1409. 
to  warrant  joint  proseoution,  1409. 

CHANCERY  — 

(See  Equity;   Injunction;  Remedies   for  Excessive  and  Illegal 
Taxation.) 
CHANGE  — 

in  individual  assessment,  776-784. 
CHARITABLE  SOCIETIES  — 

exemption  of,  from  taxation,  348. 

are  subject  to  special  assessments,  1234. 

CHARITY  — 

taxation  in  aid  of,  204,  205. 

CHARITY,  PUBLIC  — 

as  a  purpose  of  taxation,  204,  205. 
support  of  paupers,  a  public  purpose,  204. 
support  of  hospitals  and  asylums,  205. 
exemption  of,  from  taxation,  348,  349.        , 

CHARTERS  — 

are  contracts  between  the  state  and  the  corporators,  115. 

stipulation  in,  for  exemption  from  taxation,  binding  on  state,  116. 

presumption  against  exemption,  113. 

stipulation  subject  to  legislative  action  where  right  to  amend  or  repeal 
is  reserved,  114. 

strict  construction  of  exemptions  from  taxation  by,  357-381,  672. 

grant  of,  may  be  subject  to  conditions  as  to  taxation,  37. 
CHARTERS,  MUNICIPAL  — 

are  not  contracts,  117. 

(See  Municipal  Corporations.) 

CHATTELS—  „ 

of  non-resident  not  taxable  in  state,  25,  86,  87. 

unless  having  an  actual  situs  within  it,  26,  651-653. 
taxed  to  owner  at  his  place  of  domicile,  87,  624-644. 
property  in,  accompanies  owner  wherever  he  goes,  642. 
held  by  trustee,  where  taxed,  660. 
of  partnership,  where  taxed,  650, 
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CHATTELS  —  continued. 

taxation  of,  in  bulk,  and  by  separate  articles,  644, 
of  decedents'  estates,  how  taxed,  664. 
of  persons  under  guardianship,  673. 
distraining  for  taxes,  848-853. 

property  not  belonging  to  taxpayer,  850. 
whether  tax  sale  may  be  defeated  by  showing  of,  446. 
whether  sale  will  be  enjoined  on  showing  of,  1443,  1451. 
enjoining  illegal  taxes  upon,  1440-1444. 

(See  Equity,  Court  of.)    * 
levy  upon;  presumptive  satisfaction  of  tax,  1451. 
collection  of  tax  on,  by  distress  of,  848-853; 
lien  upon,  for  tax,  853-856. 
sale  of,  for  tax,  856-858. 
detention  of,  for  tax,  858. 
of  right  to  sell,  856. 

rules  of  sale  of  land  not  applicable,  856. 
notice  of  time  of,  856. 

officer  selling  becomes  trespasser,  when,  856. 
purchaser's  title  not  affected  by  collector's  neglect,  856. 
redemption  of,  858. 
forfeiture  of  property  taxed,  858.  / 

CHURCH  PROPERTY  — 

exemption  of,  from  taxation,  198,  353. 
liable  for  special  assessments,  363,  363,  1334, 

CITIES  AND  VILLAGES  — 

(See  Municipal  Corporations.) 
CITIZENS  — 

(See  Non-residents.) 
corporations  are  not,  within  the  meaning  of  Fourteenth  Amendment, 

171. 
privileges  of,  not  to  be  abridged  in  taxation,  168. 
what  does  abridge  rights  of,  168. 

(See  Non-residents.) 
corporations  are  not,  171. 

CITY  COUNCIL  — 

(See  Municipal  Corporations.) 
CIVIL  WAR  — 

.  pendency  of,  does  not  enlarge  right  to  redeem,  1034, 
CLAIM  OF  TITLE  — 
what  is,  1089,  1091. 

(See  Adverse  Possession.) 
CLAIMS  — 

against  municipalities,  auditing  of,  1300,  1303. 
compelling  recognition  of,  308, 1304. 
allowance  of,  by  mandamus, 
(See  Mandamus.) 
certiorari  in  cases  of  allowance,  1405. 
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CLASSIFICATION  — 

of  property  for  tax,  must  be  reasonable,  77. 

of  property  as  real  and  personal,  633-641. 

of  land  in  assessment,  733-726. 

of  taxes,  10. 

of  property  under  equality  laws,  76. 

of  lands  as  seated  and  unseated,  723. 

of  lands  in  case  of  levee  assessments,  1225. 

CLERGYMEN  — 
taxation  of,  1108. 

CLERICAL  ERRORS  — 
(See  Amendments.) 
correction  of,  in  assessments,  1358. 
that  may  be  disregarded,  534,  535,  1481. 

CLOUD  UPON  TITLE  — 

what  constitutes,  in  taxes,  1448. 

whether  a  void  tax  is,  1448. 

relief  in  equity  in  case  of,  1444. 

illegality  alone  no  ground  of  relief,  1455. 

relief  in  equity,  1447-1455. 

remedies  in  case  of,  1414. 

payment  of  tax^  a  condition  to  removal  of,  1458. 

bills  set  aside  after  payment  of  tax,  1453. 

suit  to  remove  by  former  owner,  1454. 

COLLECTION  OF  SPECIAL  ASSESSMENTS  — 
must  be  made  as  statute  provides,  1276. 
by  enforcing  a  lien,  1285. 
by  the  contractor,  1276-1280. 
from  special  fund,  1276-1280. 
defenses  to,  1280. 
by  sale  of  lands,  1284. 
by  proceedings  against  the  owner,  1285-1292. 

COLLECTION  OF  TAXES  — 
after  repeal  of  law,  23. 
summary  process  for,  51,  828,  829. 
by  intruders,  estoppel  in  case  of,  439. 
warrant  for,  792,  793. 

exhausting  authority  under,  798. 

excess  in,  makes  void,  792. 
direct  and  indirect  methods  of,  728,  729. 
by  suit,  17,  23. 

by  arrest  of  person  taxed,  847, 848. 
by  distress  of  goods,  848,  853. 
by  detention  of  goods,  858. 
by  sale  of  lands,  858. 
by  enforcement  of  lien,  858. 
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COLLECTION  OF  TAXES  —  continued, 
by  imposition  of  penalties,  899-907. 
by  forfeiture  of  property  taxed,  858-861 

(See  Forfeitures.) 
by  conditions  to  the  exercise  of  a  right,  862-906. 
through  municipalities,  824. 
by  stamps,  904. 
in  license  fees,  1096,  1150. 
of  special  assessments,  1276-1293. 
by  state  from  the  collector,  1388-1347. 

may  be,  if  irreparable  injury  threatened,  1422,  1434. 

or  if  assessment  fraudulent,  1456,  1460. 
(See  Injunction.) 
not  an  element  of  the  assessment,  801. 
notice  to  taxpayer,  801. 
payment  of  tax,  802-811. 

who  may  pay,  802-804. 

what  receivable  in  payment,  804-806. 

part  payment;  payment  in  instalments,  806. 

proof  of  payment,  807,  808. 

tender;  attempted  payment,  808-810. 

effect  of  payment,  810,  811. 
liability  for  taxes  in  special  cases;  subrogation,  812-824. 

mortgagor  and  mortgagee,  812-815. 

vendor  and  vendee,  815,  816. 

grantor  and  grantee,  817,  818. 

tenants  for  life,  818-820. 

tenants  in  common,  831. 

lessor  and  lessfee,  822,  823. 

executors,  etc.,  833,  824. 

payment  under  mistake  as  to  ownership,  824 
return  of  delinquent  taxes,  834-827. 
summary  remedies  necessary  for  collection,  828,  829. 
methods  of  collection,  829-899. 

farming  out  the  revenues,  831, 832. 

collection  through  third  persons,  833-834. 

collection  by  order  of  court,  834,  835. 

collection  by  personal  action,  836-847. 

enforcement  by  mandamus,  847. 

lien  upon  chattels,  853-856. 

sale  of  chattels,  856-858. 

levy  upon  land,  864,  865. 

lien  upon  lands,  865-875. 

suits  in  rem  against  lands,  875-899. 

restraint  of  waste,  899. 
interference  with  collection,  899, 

collection  as  between  state  and  municipalities,  907-909. 
remedies  for,  17,  18. 
when  not  to  abide  forms  of  process,  54. 
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COLLECTION  OP  TAXES  —  continued, 
public  policy  in,  54 
judicial  proceedings  to  enforce,  59. 

necessary  notice  of,  59-63. 

when  due  process  of  law,  59. 
resistance  to,  1476,  1477. 
statute  of  limitations  does  not  apply  to,  853. 
protest  against,  1504. 

(See  Collector  of  Taxes.) 

COLLECTOR  OF  CUSTOMS  — 

(    -  liability  of,  for  exacting  illegal  duties,  1134, 1486. 

COLLECTOR  OF  INTERNAL  REVENUE  — 

,  liability  of,  for  illegal  collections,  1482,  1486. 
COLLECTOR  OF  TAXES  — 
sale  of  office  of,  440,  441. 
warrant  of,  for  collection,  793. 

a  trespasser  if  he  acts  without,  793. 

statutory  requisites  of,  795-798. 

what  defects  in,  do  not  vitiate,  795-798,  1480. 

extension  of,  798. 

exhausting  authority  in  issuing,  798. 

effect  of  blending  taxes  in,  798. 

excessive  taxes,  effect  of,  792. 
demand  by,  before  levying  distress,  851. 
notice  by,  of  distress  and  sale,  852. 
when  may  become  trespasser  ab  initio,  1482. 
return  by,  of  tax  uncollected,  624,  805-808. 
remedies  of  state  against,  1323-1347. 

suit  at  the  common  law,  1323-1327. 

defect  of  authority  no  defense  to,  1324, 
suit  in  case  for  neglect  of  duty,  1325. 
bond  of,  valid  though  not  in  statutory  form,  1325. 
liability  upon,  1328. 

liable  on,  though  tax  illegal,  1329,  1330. 
may  refuse  to  collect  illegal  tax,  1330. 
must  receive  money  only,  1331. 
must  not  speculate  in  his  office,  1333. 
liable  for  failure  to  keep  moneys  safely,  1333. 
must  account  without  demand,  1333. 
sureties  of,  only  liable  on  their  bond,  1334. 

alteration  in  bond  discharges,  1334. 

whether  extension  of  time  to  principal  discharges,  1335. 

not  released  by  repeal  of  law  under  which  the  bond  was  given,  1339. 

cannot  question  collector's  appointment,  1336. 

liability  where  collector  is  re-elected,  1336. 

not  bound  by  collector's  admissions,  1336. 

not  discharged  by  a  new  bond,  1335. 

rights  as  between  each  other,  1336. 
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COLLECTOR  OP  TAXES  —  continued. 

sureties  of,  how  far  bound  in  case  of  new  taxes,  1338. 
i    liability  where  collector  fails  to  give  new  bond  as  required,  1338, 
1339. 

liability  where  collector  not  accounted  with,  1339. 

concluding,  by  auditor's  statement  of  account,  1340,  1341. 
summary  remedies  against,  1340. 

judgment  on  notice,  1340. 

distress  warrant,  1340,  1343. 

statute  for,  must  be  strictlj^complied  with,  1343-1346. 

principles  governing,  1346, 1347. 

right  to  a  hearing  on,  1344. 

must  be  proper  evidence  of  right  to,  1346. 
not  entitled  to  jury  trial  of  delinquency,  1343. 
summary  removal  of,  1344. 

compelling  issue  of  distress  warrant  against,  1368. 
is  protected  by  his  process  if  fair  on  its  face,  1479. 

but  not  against  his  own  illegalities,  1481. 

what  is  process  fair  on  its  face,  1480. 

not  where  tax  appears  to  be  illegal,  1480. 

nor  where  process  issued  by  wrong  officer,  1480. 

the  protection  does  not  give  him  title,  1481.  * 
not  liable  where  taxes  actually  paid  over,  1482. 
estopped  from  disputing  authority,  481-487. 
when  errors  of  others  will  relieve  him  from  collecting,  1330. 
payment  by,  to  wrong  officer,  no  protection,  1333, 1338. 
liability  for  license  fees,  1338. 
not  enjoinable,  when,  116. 
remedies  of  state  against,  1323-1347. 

on  collector's  bond,  1327-1334.  \ 

liability  of  sureties,  1335-1340. 

summary  remedies,  1340-1347. 
interference  with  collection,  829. 
liability  of,  1477-1480. 

what  process  protects  him,  1480-1482. 

accounting  for  illegal  taxes,  1482-1484. 

when  trespasser  ab  initio,  1484,  1485. 

of  federal  collectors,  1485,  1486. 
enforcement  of  official  duty  of,  1371-1373. 
to  attend  time  and  place  for  payment,  802. 
may  himself  account  for  tax  and  compel  payment,  805. 
liability  for  premature  distress  of  chattels,  853. 
his  neglect  no  effect  on  purchaser's  title  under  sale  of  chattels,  857/ 
report  of  delinquent  taxes,  882. 

prosecution  against  for  a  collection  of  illegal  tax,  1483. 
,        (See  Collection  op  Taxes.)       ' 
COLLECTOR'S  BOND—     ( 

is  for  security  of  the  public  only,  1334 
effect  of  failure  to  give,  481,  482. 

(See  Collector  op  Taxes.) 
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COLLECTOR'S  WARRANT  — 

necessity  for,  793,  791 

statutory  requisites,  795-798. 

signing,  798. 

sealing,  798. 

delivery,  798. 

exhausting  authority,  798-800. 
COLLEGES  — 

taxation  for,  350, 358. 
COLOR  OF  LAW— 

taxes  collected  by  and  paid  over,  cannot  be  recovered  back  from  col- 
lector,  1482. 

COLOR  OF  TITLE  —  > 

what  is,  1089-1091. 
to  land  sold  for  taxes,  1089-1093. 

COLORABLE  TAXATION  — 

is  void,  50, 190, 1209.  , 

COLORADO  — 

constitutional  provisions  to  secure  equal  taxation  in,  280. 

short  statute  of  limitations  in,  1070. 

COLORED  PERSONS  — 

discrimination  in  taxation  of,  78,  294 
COMBINATIONS  — 

of  bidders  at  tax  sales,  are  fraudulent,  940-943. 
COMMERCE,  TAXES  ON  — 
on  exports,  36. 
on  imports,  36, 148-168. 

on  imports  and  exports,  tax  by  states,  143, 144 
inspection  charges,  by  states,  143. 
by  states,  what  forbidden,  143. 

on  tonnage,  145. 

on  trade  with  Indian  tribes,  148. 

on  travel,  166. 

on  importers  as  such,  149. 

on  freight  passing  from  state  to  state,  165. 

on  masters  of  vessels,  158. 
what  not  a  tax  upon,  145. 
duties  on,  for  protection,  14 
interstate,  143. 

taxes  on,  148-168. 

discriminating  regulations,  150. 

discriminating  taxes  on,  151. 
foreign  and  interstate,  148. 

exclusion  of  state  powers,  149, 150. 

exempt  from  state  tax,  150. 
.    by  corporations,  rules  governing,  155. 

what  are  taxes  on,  166,  167. 
limitation  of,  142-168. 
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COMMERCIAL  TRAVELERS  — 
tax  on,  1109. 

COMMISSION  DEALERS  — 
taxation  of,  1109, 1223. 

COMMISSIONERS  — 

for  making  special  assessments,  1204-1215, 1237. 

certiorari  to,  see  1409. 

of  internal  revenue,  refunding  tax  to,  1397. 

COMMON  CARRIERS  — 
taxes  on  business  of,  31. 

COMMON  COUNCIL  — 
certiorari  to,  1408. 
failure  of,  to  observe  by-laws,  1406. 
(See  Municipal  Corporations.) 

COMMON  LAW  — 

protection  of,  in  tax  cases,  51. 

(See  Constitutional  Principles.) 
remedies  of  state  against  collector,  1327. 

COMMON-LAW  BOND  — 

liability  of  collector  on,  1325-1329. 

COMMON-LAW  REMEDIES  — 

of  state  against  collector  of  taxes,  1323. 

(See  Collector  of  Taxes.) 
to  compel  performance  of  official  duty  under  tax  laws,  1350-1373. 

'  (See  Mandamus.) 
general  right  to,  in  tax  cases,  151, 1377. 

COMMUTATION  MONEYS  — 
taxation  to  refund,  1317. 

COMMUTING  — 

for  taxes,  admissible,  274, 407,  408. 
forbidden  in  some  states,  325. 
for  labor  tax,  17,  285,  407,  408. 

COMPENSATION  — 

for  taxation,  what  is,  3, 23,  1096. 

for  special  assessments  are  benefits  received,  1154, 

in  case  of  exercise  of  eminent  domain,  1181. 

for  loss  by  riots,  1302. 
(See  Riots.) 

for  betterments  in  ejectment,  1063. 

local  assessments,  taking  property  without,  1182. 
COMPETITION— 

at  sale  of  land  for  taxes,  941-945. 
COMPLAINTS  — 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 


INDEX.  1553 

COMPULSION  — 

what  payments  are  deemed  to  be  made  under,  1500. 
(See  Voluntary  Payments.) 

COMPULSORY  TAXATION  — 
(See  Mandamus.) 

COMPULSORY  LOCAL  TAXATION— 

general  right  of  people  to  vote  taxes,  1293,  1291 
but  state  must  grant  powers  to  tax,  1293. 

and  may  modify  them  at  will,  1293. 

local  power  to  tax  value  of,  1293,  1294 

meaning  and  extent  of,  1294. 

is  not  inherent,  1294. 

is  not  discretionary  in  matters  of  state  concern,  1295. 
what  are  matters  of  state  concern,  1296. 

preservation  of  order,  1296. 

support  of  courts,  erection  of  court-houses,  etc.,  1296. 

construction  and  repair  of  highways,  1297, 1298. 

public  health,  1300. 

maintenance  of  schools,  etc.,  1298, 1299. 

payment  of  corporate  debts,  1300. 

apportionment  of  debts,  etc.,  when  municipality  is  divided,  1302. 

making  compensation  for  destruction  by  rioters,  1302. 

indemnifying  officers,  1302. 
whether  the  legislature  may  audit  claims  against  municipalities,  1303. 

municipal  corporations,  twofold  nature  of,  1304-1322. 

subjection  of,  to  state  in  their  political  capacity,  1304. 

corporate  rights  in  their  private  capacity,  1304-1320. 
right  to  protection  in  these,  1305-1320. 

COMPULSORY  LOCAL  TAXATION  — 
general,  1295-1297. 
roads  and  bridges,  1297,  1298. 
contract  obligations,  1300-1302. 
mobs  and  riots,  1302,  1303. 
doubtful  cases,  1304,  1305. 
power  of  legislature  denied,  in  what  cases,  1309. 

COMPULSORY  PAYMENT  OF  TAXES  — 

liability  of  municipal  corporations,  1505-1508. 

CONCLUSIVENESS  — 

of  assessment  in  general,  1378,  1393,  1466-1473. 
in  case  of  local  assessments,  1207,  1219,  1257. 
of  action  of  appellate  boards,  1380-1393. 

(See  Judgment.) 
of  assessment  list  of  taxpayers,  616,  619. 

CONDEMNING  LANDS  — 
(See  Eminent  Domain.)  , 
98 
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CONDITIONS  — 

imposed  on  power  to  tax  must  be  observed,  587. 
imposed  to  compel  payment  of  taxes,  903. 
to  render  tax  chargeable,  must  be  observed,  281,  282. 
to  redemption,  must  be  complied  with,  1024-1033. 

cannot  be  added  to  by  officer  or  purchaser,  1050. 
imposed  on  recovery  of  land  sold  for  taxes,  1056-1063. 
imposed  on  the  privilege  of  doing  business,  1096-1098. 
to  special  assessments,  must  be  observed,  1250. 
imposed  on  tax  purchaser,  1063. 

CONFEDERATING — 

to  prevent  collection  of  debt  from  municipality,  1364. 

CONFIRMATION  — 

of  defective  proceedings, 

(See  Curative  Laws.) 
of  sale  of  land  for  taxes,  990. 

CONFLICTING  CLAIMS— 

bills  of  interpleader  in  cases  of,  1461. 

CONGRESS  — 

taxation  by,  11. 

CONSENT  — 

cannot  give  jurisdiction  to  tax,  644. 

cannot  pass  title  to  land,  699. 
(See  Estoppel.) 
CONSIDERATION  — 

for  taxation,  what  is,  27. 

for  special  assessments,  1153-1155,  1220, 1289. 

state  may  relinquish  right  to  tax  for  a,  107-129. 

gifts  to  public  purposes  may  support  taxation,  211. 

but  not  gifts  to  private  purposes,  1308. 
CONSOLIDATION  — 

effect  of,  on  taxation  of  railroad  companies,  366-370. 
CONSTITUTION,  STATE—  , 

is  a  law,  115. 
CONSTITUTIONS  OF  THE  STATES  — 

are  laws,  117. 

levy  of  specific  taxes  under,  546. 

provisions  in,  regarding  introduction  of  revenue  bills,  44,  547-553. 

regarding  statement  of  object  of  bill,  547. 

may  restrain  legislative  powers  of  taxation,  553-564,  584-594 

municipal  taxation  subject  to,  584. 

protection  of  minorities  by,  585. 

admit  of  summary  remedies  to  .collect  taxes,  828,  829,  847,  848. 
of  recovery  of  betterments,  1063. 
of  summary  remedies  against  collectors  of  taxes,  1323,  1340. 

provisions  in,  to  secure  equality  in  taxation,  274-340. 
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CONSTITUTIONS  OF  THE  STATES  —  continued. 

right  to  levy  special  assessments,  how  affected  by,  1184-1195. 

provisions  ^n,  affecting  local  assessments,  1184-1195,  1276-1279. 

are  framed  in  contemplation  of  existence  of  local  powers,  1293,  1294. 

provisions  in,  for  taking  land  for  private  ways,  192. 

provisions  for  the  taxation  of  legal  process  in  certain,  35. 

laws  which  violate  spirit  of,  not  necessarily  void,  1311. 

assume  the  existence  of  fundamental  principles,  83.  \ 

whether  violated  by  penalties  for  not  handing  in  tax  list,  620-624. 

« 

CONSTITUTION  OF  UNITED  STATES  — 

forbids  states  passing  laws  which  impair  obligations  of  contracts,  108. 

instances  of  such  laws,  107-118. 

stipulations  by  states  not  to  tax,  sometimes  contracts,  107-118. 

charters  of  private  corporations  are  contracts  under,  113. 

forbids  state  imposts,  or  duties  on  imports  and  exports,  142. 

what  are  exports  under  this  provision,  142, 143. 
forbids  duty  of  tonnage  by  states  without  consent  of  congress,  145. 

what  are  duties  of  tonnage,  144-149. 
state  taxes  on  foreign  and  interstate  commerce  are  in  violation  of,  148. 

but  not  taxes  on  property  as  such,  148. 

taxes  on  importers  are,  149. 

taxes  on  dealers  in  goods  of  other  states,  150. 

taxes  on  bills  of  exchange,  etc.,  150. 

taxes  on  freight,  when  are,  165. 

taxes  on  cars  and  vessels,  when  are,  156. 

taxes  on  immigrants  are,  179. 

taxes  on  travel,  166. 

illustrations  of  what  are  not,  179. 
is  violated  by  taxes  which  abridge  the  privilege  and  immunities  of 

citizens,  168-171. 
does  not  admit  of  federal  taxation  of  the  state,  or  its  agencies,  129.    . 

or  of  state  taxation  of  the  agencies  of  the  federal  government,  128. 

illustrations  of  what  are  government  agencies,  129-138. 
when  a  tax  on  passengers  out  of  the  state  is  in  violation  of,  134. 

CONSTITUTIONAL  PRINCIPLES  — 

that  taxation  and  protection  are  reciprocal,  23-28. 
that  taxation  and  representation  go  together,  95. 

original  meaning  of  the  maxim,  95. 

meaning  of  in  America,  95-99. 

can  only  be  understood  in  territorial  sense,  97. 

does  not  entitle  all  persons  taxed  to  suffrage,  96. 

application  of  to  territories  and  District  of  Columbia,  98,  99. 
that  life,  liberty  and  property  are  protected  by  the  law  of  the  land, 
51-53. 

this  not  a  guaranty  of  judicial  proceedings,  52. 

is  not  violated  by  healing  statutes,  512. 
exceptions,  506-508,  514. 

admits  of  distress  for  taxes,  848. 

whether  legislative  forfeitures  violate,  862-906. 
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CONSTITUTIONAL  PRINCIPLES  —  continued.  y 

that  life,  liberty  and  property  are  protected  by  the  law  of  the  land, 
whether  it  admits  of  imposition  of  penalties  without  judicial  hear- 
ing, 900-901 
not  violated  by  enforcing  valid  tax,  54. 
protection  of  municipal  property  by,  1318. 
monopolies  not  admissible  under,  409,  410,  1133. 
special  assessments  on  basis  of  benefits  not  obnoxious  to,  1180. 
summary  process  against  collectors  and  their  sureties,  admissible  under, 

1340-1346. 
influence  of  custom  in  understanding  of,  54. 
giving  jury  trial,  not  applicable  to  tax  cases,  52,  1341,  1346. 

(See  Jury  Trial.) 
whether  will  admit  of  extending  or  shortening  time  to  redeem,  1053. 
objections  against  special  assessments,  1181. 

that  they  tax  property  without  due  process  of  law,  1181. 

and  without  compensation,  1182. 
that  they  violate  uniformity  in  taxation,  1184, 
provisions  examined,  1184-1202. 

CONSTITUTIONAL  PROVISIONS  — 
when  are  self-executing,  551,  554,  585. 

CONSTITUTIONAL  RIGHT  — 
hearing  is  matter  of,  424-433. 
local  government  a  matter  of,  101,  1293,  1294. 
CONSTRUCTION  — 

of  contracts  not  to  tax  must  be  strict,  108. 

of  exemptions  must  be  strict,  108.  - 

of  township  powers  to  tax,  will  admit  of  indemnifying  officers,  208. 

not  of  celebrations,  209. 
of  township  powers  to  tax,  general  observations  upon,  187,  214. 
of  local  powers  to  tax  generally,  214,  466,  482,  1101. 

reasons  why  this  should  be  strict,  466-468. 

the  rule  applied  in  case  of  assessments,  1156. 

rule  where  apparently  modified  or  affected  by  general  statutes,  502- 
504. 
of  constitutional  provisions  regarding  equality  and  uniformity  in  tax- 
ation, 274-340. 
of  local  powers  as  to  objects  of  taxation,  469. 

as  to  -what  shall  be  taxable,  471-474. 

when  exercise  of,  is  imperative,  476-479,  1295-1304, 

general  limitations  upon,  584-589. 

exhausting  authority  under,  589. 
rules  of,  in,  construing  statutes,  449-502. 
of  revenue  laws,  452,  453. 

whether  to  be  strict  or  not,  452-465. 

penal  provisions  in,  449-460,  463-465. 

what  provisions  to  be  held  mandatory,  475. 

what  to  be  considered  only  directory,  476,  487. 
of  remedial  laws,  449,  557-563. 
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CONSTRUCTION— continued. 

of  laws  permitting  redemption,  to  be  liberal,  1033, 
of  provisions  apparently  retrospective,  492-498. 
of  powers  to  tax  business,  1101.  » 

of  power  to  levy  license  fees,  1135,  1136. 

where  it  warrants  the  levy  of  fees  for  revenue,  1133,  1134 
influence  of  custom  upon,  in  case  of  powers  to  tax,  1136. 

in  case  of  town  votes,  573. 
of  municipal  power  to  tax,  1101,  1103. 
.  of  statutes  for  redemption  of  lands,  1023-1025. 
general  rules  of,  449. 
of  tax  laws,  449. 

legislative  intent  to  govern,  450,  452. 
of  revenue  laws,  453-465. 
of  local  powers  to  tax,  468,  469. 
as  to  objects  of  taxation,  469. 
as  to  taxables,  473,  475. 
strict,  of  exemption,  357-362. 
of  railroads,  365-370. 
of  corporations  generally,  370-380. 
of  inheritance,  379,  380. 
of  successions,  379,  380. 
of  special  assessments,  362-365. 
CONSTRUCTIVE  FRAUD  — 

whether  illegal  taxation  is,  1456-1460. 
in  tax  purchases, 

(See  Bidder;  Combinations.) 
CONSTRUCTIVE  POSSESSION  — 

under  tax  deed,  1087-1089. 
CONTRACT  — 

not  to  tax,  states  may  make,  107-117. 
charters  of  private  incorporation  are,  115. 

but  not  municipal  charters,  117. 
exemptions  from  taxation  from  motives  of  state  policy  are  not,  110,  111. 

(See  Exemptions.) 
obligation  of,  not  to  be  violated  in  taxation,  127-129,  1054. 
by  corporations  ultra  vires,  553,  792. 
tax  laws  are  not,  and  state  may  repeal,  124. 
tax  purchases  are,  1054. 

power  of  legislature  over  redemption  from,  1053,  1054, 
state  cannot  make,  for  municipalities,  1306-1320. 
taxation  of  money  contracts,  124, 135. 

(See  Bonds;  Credits.) 
in  fraud  of  revenue  laws,  are  illegal,  829. 
compelling  taxation  for  payment  of  municipal,  1300-1303. 
made  under  judicial  construction,  119. 
what  "impairs  obligation  of,  136-128. 
exemption  of,  from  taxation,  126, 
that  bank-bills  be  receivable  fpr  taxes,  136. 
impairment  of,  by  change  of  law,  128, 
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CONTRACT  —  continued. 

legislative  restriction  of  power,  by,  107-138. 

by  the  state,  presumptions,  122. 

remedy  in  case  of  defunct  municipal  corporation,  123. 

state's  power  to  tax,  124 

obligations,  compulsory  local  taxation,  1300. 

obligations  of,  1093. 

taxes  are  not  a,  19. 

impairment  of  obligation  by  repeal  of  exemption,  58. 

exemptions  of  corporations  a*  58. 

no  relation  between  delinquent  purchaser  and  tax-sale  purchaser,  992. 

vested  rights  under,  1093. 

(See  Obligation  of  Contract.) 

CONTRACTING  DEBTS  — 

the  first  step  in  taxation,  553. 
enjoining,  1435. 

CONTRACTOR  — 

collection  of  assessments  by,  1276-1280. 

fraud  of  will  not  defeat  assessment  where  work  is  accepted,  1280. 

effect  of  failure  of,  to  complete  work,  1248,  1279-1284. 
COPYRIGHT  — 

untaxable,  141. 

CORPORATE  AUTHORITIES  — 
meaning  of  term,  1237, 1309. 
compelling  performance  of  duties  under  tax  laws, 

(See  Mandamus.) 
CORPORATE  ORGANIZATION  — 

questioning  in  tax  oases,  1401,  1439,  1469,  1521. 
CORPORATION  BONDS  — 

held  in  another  state,  not  taxable,  125. 
CORPORATIONS  — 
are  not  citizens,  171. 
charters  of,  are  contracts,  115. 

restrictions  on  taxation  in,  are  binding,  115. 
property  of,  is  represented  by  stock,  394-396. 
exemptions  of,  from  taxation,  113-115,  365-381. 
are  entitled  to  protection  of  law  of  the  land,  36. 
duplicate  taxation  in  case  of,  389-408. 
whether  to  be  classed  as  "  persons,"  etc.,  672. 
taxation  of,  in  general,  26,  37,  672-685. 

questions  of  equality  in,  274-343,  394-397. 

effect  of  consolidation  on,  366-370. 

capital  and  shares  may  both  be  taxed,  389,  394-397,  400,  403. 

effect  upon  this  of  the  presumption  against  duplicate  taxation,  406. 

methods  of,  are  in  legislative  discretion,  672,  673. 
general  methods  of  taxing,  672. 

on  the  franchise,  26,  27,  676. 

on  the  property  by  valuation,  394-396,  672,  685. 
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CORPORATIONS  —  continued. 

general  methods  of  taxing,  place  for  taxing  personalty,  673. 

on  the  capital  stock,  402,  405. 

on  the  business  done,  678,  683. 

on  dividends,  profits  or  receipts,  680-685. 

specific  tax  cannot  be  levied  on,  under  a  power  to  tax  "  taxable 
property,"  471-474. 

collection  of  taxes  from,  847. 

taxing  bonds  of, 
(See  Bonds.) 

suits  by,  to  restrain  illegal  taxation  of  stockholders,  1422-1433. 

recovery  by,  in  case  of  excessive  taxes,  1510. 
exemption  from  tax  on  capital  stock  of,  370-378. 
is  not  a  franchise,  373. 

tax  lien  not  divested,  on  property  bought  by,  874. 
foreign,  tax  of  shares  in,  86. 
the  charter,  a  contract,  111-114. 
tax  on  shares  of  non-residents,  92. 
operating  in  several  states,  taxes  on,  93. 
consolidated  with  foreign,  94. 
under  Fourteenth  Amendment,  58,  80. 
taxed  as  natural  persons,  25. 
shares  of,  where  taxable,  26,  27. 
i        taxes  on  franchises  of,  124,  145,  153,  154. 

dividends  of  foreign  stockholders,  not  taxable,  126. 
engaged  in  commerce,  taxable  on  local  business,  161. 
interstate  commerce,  tax  on,  162. 
exemption  of  capital  stock,  371. 

may  not  waive  exemption  against  its  bonds,  when,  381. 
contraction  of  debt  by,  553,  554. 
exemption  of,  strictly  construed,  370-380. 
assessment  of  property  of: 

in  general,  673-676. 

of  franchise  taxes  of,  676-681. 

of  dividends,  681-683. 
income,  406,  407. 

taxing  franchise  as  property,  686. 
taxing  by  value,  687-692. 
railroad  companies,  693-699. 
insurance  companies,  700-703. 
manufacturing  companies,  704,  705. 
building  and  loan  associations,  705. 
banks,  706-710. 
national  banks,  710-717. 
foreign  corporations,  717-721. 
discrimination  in  taxes  on,  81. 
taxing  capital  stock  of,  is  franchise  tax,  when,  154 
tax  for  filing  articles  on,  81. 
taxation  of,  engaged  in  foreign  or  interstate  commerce,  155. 
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I 
CORPORATIONS  —  continued, 
•interstate  commerce,  155. 

engaged  in  interstate  commerce,  tax  on,  148-168. 
discriminating  tax  on  business  inter-state  from  m/ra-state,  161. 
transpprtation  of  interstate  commerce,  162. 
not  citizens  under  meaning  of  Fourteenth  Amendment,  171. 
privilege  tax,  276. 

(See  Charters;  Franchises;   Municipal,  Corporations;    Rail- 
roads; Banks.) 

CORPORATIONS,  MUNICIPAL  — 
(See  Municipal  Corporations.) 

CORRECTIONS  — 

by  judicial  action,  533-544. 
in  tax  proceedings,  534,  535. 
by  amendment,  534,  545. 

(See  Curative  Laws;  Reassessments.) 

COSTS— 

recovery  of,  in  suits  for  illegal  taxes  paid,  1505-1510. 
assessments,  special,  confined  to,  1263-1270. 

COUNTIES  — 

apportionment  of  debts,  etc.,  on  division  of,  294,  413,  414, 1300. 

may  be  made  debtors  for  state  taxes,  824 

bids  by,  at  tax  sales,  977. 

compelling  to  adjust  proper  demands,  1303. 

liability  of,  for  illegal  taxes,  1486-1491. 

(See  Remedies  for  Illegal  and  Unjust  Taxation.) 
as  bidder  at  sale  of  land  for  taxes,  977-981. 
newly  organized,  sale  of  lands  in,  941. 

COUNTY  BOARDS  — 

(See  Boards  or  Equalization;  Boards  op  Review.) 

COUNTY  BUILDINGS  — 

local  taxation  for,  241,  242,  1151,  1296. 

COUNTY  COMMISSIONERS  — 
(See  Boards  op  Review.) 

COUNTY  INDEBTEDNESS  — 
payment  of  taxes  in,  1331, 1333. 

COUNTY  TREASURER  — 

default  of,  county  to  respond  for,  824. 

may  be  compelled  to  issue  distress  warrant  against  collector,  1368. 

cannot  question  an  assessment  as  unjust,  1368. 

COURT-HOUSE  — 

assessment,  local,  of  taxes  for,  1159,  1160. 

special  tax  on  county  town  for,  241,  242,  256,  1159. 

municipalities  may  be  compelled  to  tax  for,  1296. 


INDEX.  1561 

COURTS— 

support  of,  municipalities  may  be  compelled  to  tax  for,  1296. 

(See  Judiciary.) 
collection  of  tax  by  order  of,  834,  835. 

COURTS  OF  THE  UNITED  STATES  — 

jurisdiction  of,  under  the  Fourteenth  Amendment,  56. 
have  limited  jurisdiction  in  matters  of  state  taxation,  1373,  1374, 
mandamus  by,  to  compel  payment  of  their  judgments,  1373. 
taxation  by  commissioners  appointed  by,  1373. 

CREDIT  — 

not  to  be  given  at  tax  sales,  958. 

CREDITOR  — 

foreign,  rights  of,  not  taxable,  25. 

CREDITS  — 

held  by  resident  trustees,  taxable,  91. 

not  property,  when,  125. 

are  property,  286. 

taxation  of*  26,  92,  286. 

taxation  of,  in  hands  of  agent,  659.' 

(See  Bonds.) 
when  secured  by  mortgage,  26. 

(See  Mortgage.) 

CROPS,  GROWING—, 

whether  tax  purchaser  entitled  to,  1056. 

CULVERTS  — 

special  assessments  for,  1171. 
CURATIVE  LAWS  — 

healing  defects  in  tax  proceedings  by,  306-344. 

cannot  establish  conclusive  rules  of  evidence,  506. 

must  not  take  the  form  of  legislative  mandates,  506-508. 

may  be  special  acts,  510. 

limitation  upon  the  right  to  pass  such,  514-517,  526. 

what  defects  cannot  be  cured  by,  506,  508,  526. 

may  be  prospective,  521. 

may  be  made  applicable  to  pending  suits,  520. 

may  provide  for  reassessment,  526. 

(See  Judicial  Corrections;  Healing  Acts.) 

in  general,  506. 

conclusive  rules  of  evidence,  506-509. 

legislative  mandates,  509,  510. 

special  acts  curative,  510-519. 

prospective  curative  acts,  521,  526. 

general  curative  acts,  520,  521. 

reassessments,  533,  534, 
CURBSTONES  — 

assessment  for,  1165. 
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CURING  DEFECTS  — 

in  tax  proceedings,  533-545. 

judicial  corrections,  533,  534 

corrections  by  amendment,  534,  545. 
CURTESY  — 

tenant  by,  may  redeem,  1045. 

tenant  by,  seeking  relief  in  equity,  1453.    r 
CUSTOM  — 

effect  on  construction  of  power  to  tax,  S09,  1126. 

effect  in  determining  what  are  public  purposes,  196. 

influence  of,  in  construction  of  public  powers,  469-472. 

to  be  considered  in  construing  town  votes,  572. 
CUSTOMS  DUTIES  — 

what  are,  6. 

levied  by  the  United  States,  10,  36,  1095. 

liability  of  collector  of,  1473,  1486. 

D. 

DAMAGES  — 

by  local  improvements,  cannot  be  set  off  against  assessment,  1161. 
by  rioters,  towns,  etc.,  may  be  compelled  to  pay,  1302. 
to  which  one  is  entitled,  not  taxable  as  a  debt  until  definitely  fixed,  645. 
assessment  of,  is  a  judicial  act,  1466. 

party  making,  not  personally  liable  for  error  in,  1467. 
recovery  of,  in  actions  against  collector,  eta,  1461-1475. 
v  towns,  etc.,  not  liajble  for,  in  case  of  illegal  action  by  officers,  1510. 
whether  this  rule  applies  under  special  charters,  1511. 

DAMS  — 

for  water-power,  taking  land  for,  under  right  of  eminent  domain,  193L 

DEAD  BODIES— 

license  tax  for  disinterment  of,  1148. 
DEALERS  — 

transient,  tax  on,  1119,  1120. 
DEBT,  PUBLIC  — 

taxation  for  payment  of,  219,  220. 

unlawful  engagement  does  not  create,  220. 

of  municipalities,  state  may  compel  payment  of,  1300. 

including  moral  obligations,  1300,  1304. 

not  to  be  audited  by  the  state,  1303. 

not  to  be  created  by  the  state,  1304-1322. 

action  in  creating  unlawfully,  not  a  private  wrong,  1435. 

enjoining,  on  application  of  taxpayers,  1435. 

failure  to  provide  for,  cannot  be  remedied  by  means  of  the  writ  of 
quo  warranto,  1521. 

of  the  United  States,  not  taxable,  130,  131. 

contracting  the  first  step  in  taxation,  553. 

of  the  state,  exempt  from  tax,  355,  356. 
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DEBTS— 

whether  taxes  are,  17-32. 

allowance  for,  in  assessment,  270,  323. 

of  municipalities,  compulsory  taxation  for,  1300,  1303. 

(See  Debt,  Public.) 
taxation  of, 

(See  Credits;  Mortgage.) 
not  taxable  when  owing  to  foreign  creditors,  25,  26, 
deduction  of,  in  assessment,  73,  273. 
owing  from  non-resident,  taxable,  86. 
taxable  only  in  state  where  owner  resides,  90. 
not  property,  when,  125. 
allowance  for,  is  not  an  exemption,  270. 
contraction  of,  by  public  corporation,  553,  554. 
allowance  for,  in  exemptions,  263,  269. 
deduction  of,  on  account  of  mortgage,  271. 

DECEASED  PERSONS  — 

estates  of,  where  and  to  whom  taxable,  664,  727. 

assessment  to,  is  no  debt  against  administrator,  729. 
(See  Decedents'  Estates.) 
DECEDENTS'  ESTATES  — 

taxes  on,  32,  34. 

of  non-residents,  58. 

assessment  of  property,  58,  664-672. 

taxable,  though  was  non-resident,  58. 

power  of  congress  to  tax,  180: 
DECISIONS  — 

(See  Judgment;  Discretionary  Action.) 
DECREE  — 

(See  Judgment;  Judiciary;  Judicial  Officers;  Equity.) 

DEED  — 

of  land  sold  for  taxes,  992-1003. 

"  relation-back,"  100a 
(See  Tax  Deed.) 
DE  FACTO  GOVERNMENT  — 

taxes  levied  by,  8,  9. 
DE  FACTO  OFFICERS  — 

who  are,  427. 

action  of,  how  far  binding,  435-439. 

protection  of,  433,  434. 

questioning  title  of,  433,  434. 

that  taxes  are  collected  by,  is  no  ground  for  recovering  them  back,  1507. 

collector,  cannot  defend  against  an  accounting  by  showing  defect  in 
his  title,  437,  438,  1324. 
(See  Officers.) 

in  tax  cases,  436. 

DEFAULT  — 

determination  that  one  is  in,  is  judicial  action,  1303. 
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DEFAULTING  COLLECTOR  — 

suits  against,  at  common  law,  1323-1325. 
suits  on  bond  of,  1323,  1325. 
summary  remedies  against,  1328-1340. 
(See  Collector  of  Taxes.) 

DEFECTIVE  TITLE  — 

of  land  sold  for  taxes,  1017-1022. 
purchaser's  lien,  1040. 

DEFECTS  — 

in  title  of  de  facto  officer,  effect  of,  429-431. 

(See  Officers.) 
in  tax  proceedings  which  render  them  void  on  their  face,  prevent  their 

being  a  cloud  on  the  title,  1448. 
in  process,  what  will  prevent  it  being  fair  on  its  face,  1480. 

(See  Process.) 
in  tax  proceedings,  533,  545. 
curing  in  tax  proceedings,  533,  545. 

DEFENSE  — 

of  collector  under  his  process, 

(See  Process.) 
to  illegal  taxes, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
in  suits  in  rem,  890. 

DEFICIENCY  — 

occasioned  by  misappropriation,  may  be  provided  for  by  tax,  1267. 

no  private  right  of  action  for  such  wrong,  1512. 
DEFINITION  — 

of  taxes,  1, 3, 6,  363. 

of  tax  legislation,  1. 

of  direct  taxes,  10, 11. 

of  indirect  taxes,  10. 

of  law  of  the  land,  54. 

of  taxable  property,  263,  644. 

of  capital,  389. 

of  duplicate  taxation,  387,  394 

of  "actual  value  "  of  capital  stock,  397. 

of  office,  426. 

of  officer,  426. 

of  officer  de  facto,  429. 

of  officer  dejure,  430. 

of  usurper,  433. 

of  revenue  laws,  452,  453. 

of  directory  statutes,  476. 

of  mandatory  statutes,  476. 

of  assessment,  596. 

of  domicile,  628,  629. 

of  gross  earnings,  389. 

of  income,  389,  683. 

of  "seated,"  "resident"  and  "occupied  "  lands,  723. 
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DEFINITION  —  continued, 
of  levy,  546. 

of  farming  out  the  revenues,  829. 
of  color  of  title,  1089-1091. 
of  claim  of  title,  1089-1091. 
of  merchant,  1116, 1117. 
of  license,  1137. 

of  "  bounding  or  abutting,"  1220. 
of  "adjoining,"  1220. 
of  "in  front,"  1220. 
of  cloud  on  title,  1448. 
customs  duties,  6. 
duty,  6. 
impost,  6. 
excise  duties,  6. 
tribute,  6. 
subsidy,  7. 
toll,  7. 

"  person,"  under  Fourteenth  Amendment,  80. 
tax  levy,  547. 
assessment,  596,  597. 
seated  lands,  723-726. 
unseated  lands,  723-726. 

DE  JURE  OFFICERS  — 
who  are,  427,  430-432. 

distinguished  from  officers  de  facto,  429-432. 
(See  Officers.) 

DELAY  — 

in  taking  objections  promptly,  reason  for  denying  a  certiorari,  1440. 
in  case  of  irregular  organization  of  school  district,  may  preclude  objec- 
tions, 1401,  1439. 
in  doing  the  work  for  which  tax  is  levied,  no  defense  to  the  tax,  1280. 
of  collector  in  selling  goods  distrained,  effect  of,  1482. 
(See  Estoppel.) 

DELEGATION  — 

of  power  to  tax  cannot  be  made  to  the  judiciary,  46. 

nor  to  any  subordinate  authority,  99-106. 
questions  affecting  amount  of  taxes  may  be  referred,  100. 
power  to  decide  upon  licenses  may  be  granted,  100. 
to  municipal  corporations,  of  power  to  tax,  admissible,  101. 

(See  Assessments,  Local;  Compulsory  Local  Taxation.) 
of  the  taxing  power  not  allowed,  99-107. 

DELINQUENCY  — 

must  exist  to  authorize  sale  of  goods  for  taxes,  850. 
and  before  the  power  to  sell  land  attaches,  861. 
in  case  of  highway  labor,  determination  of,  1465. 
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DELINQUENT  TAXES  — 

distress  and  sale  for,  848-858. 

(See  Distress.) 
sale  of  lands  for,  858. 

(See  Sales  of  Lands  foe  Taxes.) 
forfeiture  of  property  for,  863-906. 

(See  Forfeiture.) 
return  of,  834-827. 

(See  Distress;  Sales  of  Lands  for  Taxes;  Forfeiture.) 
collector's  report  of,  882.  % 

tax  lien  includes  interest  on,  871. 
liability  of  mortgage  for,  981. 
DELINQUENT  TAXPAYER  — 

when  not  entitled  to  forms  of  process,  54. 

no  contract  relation  between,  and  tax-sale  purchaser,  992. 

DEMAND  — 

not  necessary  before  suit  to  recover  illegal  taxes  paid,  1507. 

for  jury,  the  proper  remedy  where  party  entitled  to  it,  1405. 

for  tax,  when  it  amounts  to  compulsion,  1505. 

when  necessary  to  entitle  party  to  interest,  1507. 
DEMANDS  — 

(See  Bonds;  Credits;  Debts.) 
DEPARTMENTS  OF  GOVERNMENT  — 

separate  powers  of,  43. 
DEPOSIT  — 

entry  in  pass  book  is  certificate  of,  645 

taxation  in  respect  of,  704. 

what  tax  on,  is  held  invalid,  398. 
DEPRECIATION  OF  PROPERTY  — 

is  no  defense  to  a  tax,  1440. 
DEPUTY  COLLECTOR  — 

may  make  sale  of  lands,  when,  941. 
DESCRIPTIONS  OF  LAND  — 

separate,  must  be  separately  assessed,  734. 

what  are  separate,  737. 

must  be  separately  sold,  948-951. 

in  assessment,  what  is  sufficient,  740-747. 
correction  of,  by  county  board,  742. 

1        must  not  be  divided  in  making  sale,  737,  738. 

in  notice  of  sale,  what  sufficient,  935. 

if  defective  in  tax  roll,  tax  is  void,  1476. 

of  personalty,  in  assessment  of,  645-650. 

in  suits  in  rem,  883. 

in  tax  deed,  1000. 

DESTRUCTION  — 

taxation  may  be  carried  to  extent  of,  130. 
,  taxation  for  the  purposes  of,  14,  1133. 
of  franchise  by  taxation  may  be  enjoined,  1416. 
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DETENTION  — 

of  property  for  payment  of  taxes,  858. 

DIFFICULTIES  — 

in  enforcement  of  tax  laws,  1348. 

DILATORY  PROCEEDINGS  — 

statutes  to  prevent  in  tax  cases,  1343,  1512. 

DIRECT  TAXES  — 

what  the  term  means,  10,  11,  13. 

meaning  of,  as  used  in  the  federal  constitution,  11. 

how  laid  by  the  United  States,  11. 

DIRECTORY  STATUTES  — 
what  are,  475,  476. 
instances  of,  436,  487. 

(See  Construction.) 
construction  of,  476-491. 

DISABILITY  — 

redemption  in  case  of,  1028. 

DISASTERS  — 

(See  Calamities.) 

DISCHARGE  — 

of  lands  illegally  taxed,  1357,  1521. 

(See  Abatement;  Mandamus.) 
of  tax  by  payment, 

(See  Payment.) 
of  lien  by  tender, 

(See  Tender.) 
of  sureties  by  change  in  their  obligation, 

(See  Sureties.) 
of  tax  by  levy  on  goods,  1451. 
of  lands  from  tax  sales  by  redemption, 

(See  Redemption.) 
of  municipal  obligations  by  compulsory  taxation, 

(See  Compulsory  Local  Taxation;  Mandamus.) 

DISCOUNTS  — 

discriminations  in  making,  may  be  enjoined,  1410. 
payments  made  to  obtain,  are  deemed  voluntary,  1501. 

DISCOURAGEMENT  — 

of  trades  or  occupation  in  taxation,  24,  1133. 
(See  Police  Power.) 
DISCRETIONARY  ACTION  — 

cannot  be  reviewed  on  certiorari,  1403. 

instances  of,  1405. 

will  not  render  the  officer  personally  liable,  1461. 

(See  Judicial  Officer.) 
will  not  be  controlled  on  mandamus, 
(See  Mandamus.) 
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DISCRETIONAEY  POWERS  — 

not  to  be  interfered  with,  385,  386. 

(See  Mandamus.) 
effect  of  fraud  upon  exercise  of,  385,  386. 
liability  to  abuse,  no  argument  against,  475,  476. 
are  vested  in  assessors,  1057,  1063. 

DISCRIMINATIONS  — 

in  taxation  based  on  color,  294. 

in  duties,  sometimes  made  for  purposes  of  protection,  14,  37. 

against  articles  of  luxury,  36,  37? 

unavoidable  in  taxation,  254,  260. 

taxes  not  void  for,  256-260. 

in  taxation  of  business,  297,  298,  340. 

in  taxation  of  traders,  150. 

what  inadmissible,  381,  416,  417. 

between  real  and  personal  property  in  special  assessments,  1230. 

against  undesirable  occupations,  1133. 

(See  Police  Power.) 
unlawful,  may  be  enjoined,  1444. 

between  residents  and  non-residents,  not  allowed  in  taxation,  386,  387. 
in  retrospective  taxation,  514. 
who  may  complain  of,  244. 

among  occupations  taxed,  194.       ■  , 

under  equality  provisions  of  Fourteenth  Amendment,  72-82. 
in  taxing  interstate  commerce,  151. 

DISINTERMENT  OF  DEAD  BODIES  — 
license  tax  for  removal  of,  1148. 

DISTRESS  OF  GOODS  FOR  TAXES  — 
warrant  for,  848-850. 
levy  of,  on  goods  of  another,  850. 
demand  before,  851. 

statutes  regarding  notice  to  be  strictly  complied  with,  853. 
when  action  in,  renders  officer  trespasser  ab  initio,  1482. 
certiorari  may  be  brought  though  tax  has  been  collected  by,  1406. 
what  defects  in  process  render  collector  liable,  1480. 
cannot  generally  be  enjoined,  1440, 

(See  Injunction.) 
for  illegal  tax  is  duress,  1505. 
when  threat  of,  amounts  to  compulsion,  1505. 
replevin  in  case  of,  850,  1512. 
a  method  of  collection,  848-853. 
when  premature,  collector  liable,  851. 

DISTRESS  WARRANT  — 
to  enforce  taxes,  848-850. 
against  collector  of  taxes,  1341,  1342. 

(See  Collector  or  Taxes.) 
compelling  issue  of,  by  mandamus,  1368. 
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DISTRICTS  — 

necessity  for,  in  case  of  taxation,  325-253. 

object  of  the  tax  must  sometimes  determine,  225,  226,  229,  230. 

for  road  taxes,  229,  230,  276-278. 

for  local  taxes  generally,  229,  230. 

in  case  of  special  improvements,  226,  232-235,  1195-1203,  1237. 

must  be  established  by  legislative  authority,  234,  235. 

judicial  tribunals  cannot  control  establishment  of,  234-278. 

legislative  methods  of  establishing,  236,  237. 

diversity  in,  237,  407-410. 

overlying,  for  public  buildings,  238-243. 

for  improvement  of  streets,  244. 

in  case  of  general  city  taxes,  244-248. 
taxation  must  be  for  purposes  of,  225-234. 
taxation  beyond  limits  of,  not  admissible,  248-253. 
exemptions  of  property  in,  278,  421. 

(See  Exemptions.) 
apportionment  must  be  uniform  within,  420,  421. 
different,  may  be  differently  taxed,  291. 
for  levee  taxes,  1179. 
for  local  improvements  generally, 

(See  Assessments,  Local.) 

DISTRICTS  FOR  SCHOOLS—' 
(See  School  Districts.) 

DIVERSITY  — 
of  taxes, 

(See  Taxes.) 
of  taxation  in  districts,  409. 
in  methods  of  collection,  423. 
in  case  of  residents  and  non-residents, 

(See  Non- residents.) 

DIVIDENDS  — 
taxes  on,  32. 

as  a  measure  for  taxation,  418. 
how  evidence  of,  may  be  required,  1373. 
tax  on,  cannot  be  disputed  by  creditors  on  the  ground  that  they  should 

not  have  been  declared,  1512. 
taxes  on,  32. 

of  foreign  stockholders,  not  taxable,  126. 
of  corporations,  assessment  of,  681, 683. 
tax  on,  when  not  invalid,  145. 

DIVISION  — 

of  parcels  of  land  in  tax  sales,  738. 

of  municipalities,  apportionment  of  debts  and  property  on,  294, 413-415, 

1300-1303. 
of  powers  of  government,  43. 
99 
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DOGS  —  . 

taxation  of,  for  revenue,  32. 
for  regulation,  303. 

DOLLAR  MARK  — 

omission  of,  in  assessment,  effect  of,  759. 
omission  of,  in  judgment,  is  fatal,  759. 
DOMAIN  —  ' 

(See  Eminent  Domain.) 
public, 

(See  Public  Lands.) 

DOMICILE  — 

right  to  tax,  when  dependent  upon,  84-96. 
residents  must  be  taxed  at  place  of,  641. 

exceptions  in  case  of  tangible  property,  24,  25,  651-653. 

and  of  located  business.  659. 
of  trustee,  determines  place  of  taxation  of  the  trust,  660. 
what  constitutes,  641. 

(See  Non-residents.) 
DOUBLE  TAXATION  —  ' 

one  complaining  of,  must  show  that  he  has  paid  once,  1443. 

(See  Duplicate  Taxation.)  ■ 

DOWER  — 

not  to  be  cut  off  by  tax  sale,  972. 

DOWRESS  — 

right  of,  to  redeem,  1045. 
DRAINAGE  — 

(See  Drains.) 

taxing  adjoining  lands  for,  71. 

for  protection  from  overflow,  211. 
DRAINS  — 

taxation  for,  to  protect  the  public  health,  102-104. 

special  assessments  for,  443,  1168-1172,  1237,  1238. 
(See  Assessments,  Local.) 

whether  health  a  necessary  consideration  in  case  of,  1168. 

special  benefits  from,  may  be  made  the  basis  of  assessment,  1168. 

for  purpose  of  reclaiming  large  tracts  of  land,  1131. 

assessments  for,  under  the  police  power,  1131,  1132. 

cannot  be  made  by  taxation  for  private  benefit  solely,  1168. 

questions  on  taxes  for,  1396,  1401,  1517,  1519. 

assessment,  local,  for  taxes,  1175. 

assessors  must  meet  to  make,  440, 441. 

illegal,  cannot  be  enforced,  510,  511. 

estoppel  against  disputing  benefit  of,  1517. 
DRAYMEN  — 

taxation  of,  1110. 
DUE  PROCESS  OF  LAW  — 

(See  Law  op  the  Land;  Fourteenth  Amendment.) 

when  local  assessments  take  property  without,  1181. 
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DUE  PROCESS  OF  LAW—  continued. 

what  is,  under  Fourteenth  Amendment,  55-71. 

essentials  of,  under  Fourteenth  Amendment,  57. 

ip  case  of  taxes  on  mortgages,  etc.,  58. 

depriving  of  property  without,  60. 

personal  notice,  not  an  essential  of,  61. 

is  lacking  on  failure  of  notice,  when,  62. 

in  tax  on  improvements,  notice,  etc.,  63. 

in  case  of  reassessment  of  under- valued  property,  65. 

in  certain  corporation  cases,  65. 

not  infringed  by  required  security  in  injunction  cases,  66. 

does  not  forbid  forfeiture,  when,  66. 

law  of  limitation  of  time  for  redemption,  67. 

tax  deed,  how  regarded,  67. 

license  to  sell,  67. 

in  street  openings,  70.' 

in  organization  of  irrigation  district,  71. 

of  drainage  law,  71. 

does  not  require  judicial  act  to  enforce  tax,  59. 
DUPLICATE  TAXATION  — 

results  from  taxation  of  personalty,  40. 

impossibility  of  avoiding  in  some  cases,  386,  387. 

indirect  taxation  results  in,  386-389. 

taxation  of  corporation  and  its  stockholders  sometimes  is,  387. 

taxation  of  property  and  the  debt  owed  for  it,  388. 

taxation  of  mortgage  and  the  property  it  covers,  388. 

injustice  of,  is  not  a  legal  question,  388. 

not  necessarily  invalid,  389." 

tax  on  sales  which  reaches  property  twice,  388. 

decisions  upon  the  validity  of  such  taxation,  390-393. 

is  invalid  if  the  same  burden  reaches  twice,the  same  subject,  394. 

taxation  of  a  corporation  and  its  franchise  is  not,  397,  406. 

revenue  statutes  are  to  be  construed  so  as  to  prevent,  398. 

instances  in  which  this  rule  has  been  applied,  400-402. 

instances  which  have  been  held  not  within  it,  402-408. 

instances  of  special  corporation  taxes,  407,  408. 

power  to  tax  twice,  ample  as  to  tax  once,  392. 

maxim  as  to  double  tax  payable  by  same  party,  398. 

presumption  against  intent  to  double  tax,  398. 

applications  of  that  presumption,  400. 
DUTIES  — 

meaning  of  the  term,  4. 

upon  imports,  36. 

upon  exports,  36. 

for  what  purposes  levied,  36,  37. 

frauds  in  the  collection  of,  889. 

illegal  collection  of, 

(See  Collector  op  Customs.) 

on  exports,  general  tax  not  construed  as  duty,  when,  145. 
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DUTY  — 

to  pay  taxes,  the  correlative  to  protection,  23,  1137,  1154. 
how  this  should  be  apportioned,  12. 

(See  Apportionment.) 
of  the  government  in  laying  and  collecting  taxes,  12-14. 
official,  how  performance  of  compelled,  1348-1376. 

(See  Mandamus.) 
of  collector,  how  performance  of  secured, 

(See  Collector  of  Taxes.) 
of  assessor  to  give  notice,  wRether  neglect  of  will  render  him  liable, 

1471. 
of  municipality  to  pay  judgments,  etc.,  may  be  compelled  by  man- 
damus, 1362. 
or  by  compulsory  taxation  by  state, 

(See  Compulsory  Local  Taxation.) 
of  municipality  to  levy  water  rates,  cannot  be  coerced  on  quo  warranto, 

1523. 
enforcement,  1348-1376. 
political,  1359-1368. 
legislative,- 1368. 
,     executive,  1370,  1371. 

ministerial,  1370,  1371.  , 

by  receivers,  1371-1373. 
by  collectors  of  public  money,  1371-1373. 
by  mandamus,  1350-1376. 
when  not  synonymous  with  tax,  6. 

E. 

EDUCATION  — 

religious,  not  a  proper  purpose  for  taxation,  197,  198. 
secular,  taxation  for,  198. 
extent  of,  a  question  for  the  legislature,  199. 
may  be  provided  for  by  public  schools,  201. 

or  by  assisting  private  schools,  202. 
local  taxation  to  erect  state  buildings  for,  202,  242,  243. 
municipalities  may  be  compelled  to  provide  for,  129S. 
exemption  of  property  used  for  purposes  of,  350,  351. 
provision  for  must  be  impartial,  201. 
exemptions  in  favor  of,  350,  358.  y 

EJECTMENT  — 

for  lands  sold  for  taxes,  1056. 

condition  to  recovery  that  improvements  shall  be  paid  for,  1063. 

condition  that  taxes  shall  be  paid,  1057-1063. 

short  statutes  of  limitations  for,  1066-1085. 

how  affected  by  constructive  possession,  1087-1089. 

(See  Adverse  Possession.)     ' 
cannot  be  brought  by  one  in  possession,  1455.  , 

in  case  of  vacant  tenements,  1063,  1087-1089. 

(See  Land  Titles.) 
claim  under  color  of  title,  1089-1091. 


INDEX.  '  1573 

ELECTION  — 

of  remedy  where  one  has  paid  an  illegal  tax,  1487. 
to  vote  on  tax,  1437. 

ELECTION  OFFICERS—  , 

not  liable  for  errors  in  the  exercise  of  their  judgment,  1465. 

ELECTIONS  — 

will  not  in  general  be  enjoined,  1433. 
voting  taxes  at,  566-583. 

ELECTIVE  FRANCHISE  — 

payment  of  taxes  may  be  made  condition  to,  624 
action  for  depriving  one  of,  by  not  taxing  him,  634 

ELECTORS  — 

submitting  questions  of  taxation  to,  566-583. 

ELEVATED  RAILROAD  — 

structure  of,  is  real  property,  633,  634 

ELEVATORS  — 

on  railroad  right  of  way,  160. 
license  tax,  68. 

EMBANKMENTS  — 

to  prevent  inundation,  special  assessments  for,  1130,  1176. 
(See  Levees.) 
EMINENT  DOMAIN  — 

principles  governing  its  exercise,  192,  193. 

meaning  of  public  purposes  in  the  law  of,  192-197. 

may  be  employed  to  obtain  water-power,  193. 

distinction  between  exercise  of,  and  taxation,  411. 

special  compensation  to  be  made  in  case  of,  192-197,  1181. 

special  assessments  not  an  exercise  of  the,  1161,  1181. 

assessments  for  land  taken  for,  1181. 

appraisal  of  damages  under,  is  judicial,  1465. 

exercise  of  the  right,  193. 

distinguished  from  power  to  tax,  195,  411. 

EMPLOYMENT  AGENCIES  — 
tax  on,  1112. 

EMPLOYMENTS  - 

taxes  on  privilege  of  following,  30,  1094 

what  usually  taxed,  1102. 

taxation  of,  for  regulation,  1125-1152. 

(See  Business. ) 
license  conditioned  on  year's  residence  in  state,  169. 

ENFORCEMENT  — 

of  tax,  not  barred  by  statute  of  limitations,  21. 
of  taxes,  862. 

by  judicial  proceedings,  862. 
by  public  sale.  862. 
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ENFORCING  OFFICIAL  DUTY  — 
official  oath,  13l6. 
official  bond,  1346. 
penalties  for  neglect  of  duty,  1346. 
common-law  remedies,  1350. 
mandamus,  general  nature  of,  1350. 

does  not  issue  of  right,  1351. 

case  of  discretionary  authority,  1351-1353. 

case  of  assessments,  1353-1359. 

case  of  political  duties,'  13S9-1367. 

to  compel  levy  of  a  tax,  1365-1367. 

case  of  legislative  duties,  1367. 

case  of  executive  duties,  1367. 

ministerial  duties  in  general,  1370,  1371. 

case  of  collectors  and  receivers  of  public  moneys,  1370. 

general  remarks,  1373.  * 

discretionary  authority,  1352,  1353. 

legislative  duties,  1368. 
in  collection  of  tax,  by  mandamus,  847. 
in  collection  of  tax,  by  arrest,  847,  848. 
customary  provisions,  1348,  1349. 

the' official  oath,  1349. 

official  bond,  1349. 

penalties  for  neglect  of  duty,  1349,  1350. 
executive  duties,  1368-1370. 

receivers  and  collectors  of  public  moneys,  1371-1373. 

general  remarks,  1373,  1374. 
federal  jurisdiction,  1374,  1375. 

equitable  remedies,  1375,  1376. 

by  mandamus,  1374. 
(See  Mandamus.) 
ENFORCING  PAYMENT  — 

(See  Collector  of  Taxes;  Mandamus;  Comfulsoby  Local  Taxation.) 
ENFORCING  TAX  COLLECTION  — 

(See  Collection  of  Taxes.) 
ENGLAND  — 

taxation  in,  28,  29,  38,  42. 
sewer  assessments  in,  1171. 
land  taxes  in,  28. 
monopolies  in,  409,  410. 

the  maxim  in,  that  taxation  and  representation  go  together,  95. 
ENTERPRISES,  PRIVATE  — 

as  a  purpose  of  taxation,  206-208. 
EQUAL  PROTECTION  OF  THE  LAWS  — 
under  the  Fourteenth  Amendment,  72. 
as  limitation  on  state  power  to  tax,  72. 
does  not  include: 

exemption  of  classes  of  property,  72-78. 

different  taxes  on  trades  and  professions,  72. 
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EQUAL  PROTECTION  OF  THE  LAWS  —  continued, 
does  not  include:  variance  of  excise  on  products,  73. 

variance  in  taxing  realty  and  personalty,  73. 

taxation  of  visible  property  only,  73. 

allowance  for  deductions  for  debts,  73. 

classification  of  property  for  tax,  76. 

bond  for. liquor  license,  80. 

occupation  tax,  80. 
constitutional  guarantee  of,  80. 
under  Fourteenth  Amendment,  includes  aliens,  80. 

EQUALITY  — 

taxation  must  aim  at,  3,  225. 

impossibility  of  attaining,  254-261. 

may  exist,  though  but  few  articles  taxed,  254. 

but  not,  if  exemptions  made  from  the  classes  taxed,  262. 

exemptions  admissible,  362-381. 

(See  Exemptions.) 
invidious  assessments  inadmissible,  381. 
duplicate  taxation  not  necessarily  void,  387-397. 

when  may  be,  394-396. 

presumption  against,  '398-407.  , 

(See  Duplicate  Taxation.) 
commuting  taxes  does  not  produce  inequality,  407,  408. 

nor  diversity  in  rules,  etc.,  409. 
monopolies,  inadmissible,  409. 
permanence  in  legislation  essential  to,  410. 
discriminating  assessments  cannot  be  cured,  516. 

(See  Curative  Laws.) 
assessment  by  benefits  is  supposed  to  be,  1153,  1203. 
apportipnment  essential  to,  411-425. 
want  of,  in  a  tax  does  not  render  it  void, 

(See  Excessive  Assessments.) 
remedies  where  it  is  wanting, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
requirement  of,  254-261. 

perfection  in  tax  assessment  is  unattainable,  257. 
approximation  to  it,  aimed  at,  257. 
discrimination  between  individuals  of  a  class,  260. 
question  of,  is  legislative,  not  judicial,  261. 
credits  and  deduction  from  assessment,  273. 
constitutional  provisions  to  secure  uniformity,  274-342. 
allowance  for  debts,  269-273. 
accidental  omissions  from  taxation,  383-385.   ■ 
invidious  assessments,  385-387. 
duplicate  taxation,  387-397. 
monopolies,  410. 
of  tax,  226. 

aim  of  the  taxing  power,  27. 
in  taxation  of  land,  29. 


1576  INDEX. 

EQUALITY—  continued. 

in  protection  by  law,  73-82. 

equal  protection  of  the  laws,  under  Fourteenth  Amendment,  72-82. 

imposing  different  specific  taxes,  72. 

in  varying  the  rates  of  excise,  72. 

different  modes  of  assessment,  74. 

discrimination,  under  Fourteenth  Amendment,  72-82. 

in  classification  of  property,  76. 

in  exemptions,  78,  79. 

requiring  license  tax  to  be  pai^yearly  in  advance,  79. 

taxing  mortgagee's  interest  regardless  of  his  residence,  80. 

tax  on  bonds  held  by  resident  in  the  state  on  property  outside  of  it,  80. 

discriminating  in  tax  lists  between  residents  and  non-residents,  80. 

discriminating  in  taxing  liquors  shipped  to  the  state  from  those  man- 
ufactured in,  80.  ' 

of  protection,  not  entitled  to,  unless  physically  present,  80. 

"  person  "  includes  aliens  as  well  as  citizens,  80. 

discrimination  in  taxes  on  corporations,  81. 

apportioning  charity  fund  among  townships,  82. 

rights  of  municipal  corporations,  82: 
(See  Inequality.) 
EQUALIZATION  — 

boards  for,  and  their  duties,  786-788. 

appeals  from,  1378-1382. 

judgment  on,  is  final  if  no  appeal  given,  1378,  1380,  1393. 

errors  in-,  do  not  invalidate,  1353, 1405. 

decisions  on,  not  subject  to  review  on  certiorari,  1406. 

of  assessments,  784-788. 
EQUITABLE  DEMANDS  — 

taxation  for,  209,  13.04. 
EQUITABLE  RELIEF  — 

against  wrongs  in  tax  proceedings,  1411-1461. 

general  rule,  1411-1415.  * 

personal  taxes,  1415-1417. 

amplified  jurisdiction  in  some  states,  1418-1421. 

injunction,  how  restricted,  etc,  1422-1427. 

complainant  must  have  interest,  1427,  1428. 

multiplicity  of  suits,  1428-1432. 

illegal  municipal  action,  1432-1439. 

irregular  taxation,  1440-J444. 

excessive  assessments,  1445-1447. 

accident  or  mistake,  1447. 

tax  upon  lands,  1447-1455. 

cloud  on  title,  1447,  1455. 

quieting  title  after  a  sale,  1456-1458.  . 

fraud,  relief  against,  1459-1461. 

bills  of  interpleader,  1461. 
EQUITABLE  REMEDIES  — 

to  enforce  duties  in  tax  cases,  1375. 
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EQUITY  — 

of  any  particular  exaction,  cannot  support  it,  unless  it  has  the  ele- 
ments of  taxation,  4. 
of  demands  against  the  public,  legislature  may  require  recognition  of, 

1303,  1304. 
of  special  assessments,  1179. 
EQUITY,  COURT  OF— 

relief  in.'against  fraudulent  assessments,  385,  336,  1456. 

cannot  enjoin  political  aotion,  49,  1433. 

cannot  abate  taxes,  1380. 

cannot  give  remedy  to  one  who  has  neglected  that  given  by  statute, 

1383. 
will  not  interfere  where  remedy  at  law  adequate,  1444 
enjoining  collection: 

mischiefs  flowing  from,  1423. 

remedy  refused  where  mischief  serious,  1423. 

conditions  on,  1423,  1424. 

not  generally  allowed  in  case  of  personal  taxes,  1440. 

allowed  where  injury  irreparable,  1432,'  1434. 
will  not  enjoin  preliminary  action  in  general,  1425. 

nor  merely  excessive  assessments,  1440. 

nor  merely  irregular  taxation,  1440-1444,  1460. 

what  are  not  mere  irregularities,  1440-1444. 
may  enjoin  when  discriminations  are  made,  1440. 
will  not  enjoin  a  double  tax  unless  once  paid,  1443. 
whether  personal  tax  in  respect  to  lands  can  be  enjoined,  1444. 
may  relieve  from  cloud  upon  title,  1444-1433. 

what  is  such,  1448. 

whether  it  is  cloud  where  the  proceedings  are  void  on  their  fa'ce, 
1449. 
may  quiet  title  after  sale,  1455. 

not  the  proper  tribunal  for  trial  of  land  titles  generally,  1456. 
relief  by,  in  respect  to  possession,  1455, 1456. 
joint  suit  by  several  persons  taxed,  1428-1432. 

question  must  be  same  as  to  all,  1428-1433.         i 

and  be  capable  of  being  presented  without  confusion,  1425. 
cannot  quiet  title  as  against  party  in  possession,  1455. 
saving  of  expense  not  a  reason  for  complainants  joining  where  there 

is  no  other  ground  of  equitable  relief,  1427. 
bills  of  interpleader  in,  1461. 
taxpayers'  bills  in,  to  enjoin  illegal  corpdrate  action,  1433. 

action  ultra  vires  usually  a  public  wrong,  1433. 

relief  on  ground  of  irreparable  injury,  1433. 
delay  in  proceedings  may  bar  right  in,  1439, 1517. 
cannot  compel  the  levy  of  taxes,  47. 
will  not  enjoin  an  assessment  where  a  party  seeing  the  work  go  on  has 

made  no  objections,  1513-1519. 
redemption  cannot  be  had  in,  1031-1033. 

except  in  cases  of  accident  or  fraud,  1047, 1048. 
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EQUITY,  COURT  OF  —  continued. 

may  enjoin  threatened  misappropriations,  1425-1439, 

or  incurring  of  illegal  municipal  debts,  1425-1434. 
will  enjoin  fraudulent  assessments,  1456, 1460. 

or  those  made  excessive  by  erroneous  rules,  1460. 

or  where  party  wrongfully  deprived  of  appeal,  1460. 

or  when  wrongful  conduct  of  officers  is  injurious,  1460. 

or  when  tax  has  been  compromised,  1460. 

or  when  municipality  is  collecting  a  tax  of  its  vendee  contrary  to 
its  representations,  1460.* 
will  impose  equitable  condition  to  its  remedies,  1422, 1433, 1460. 

EQUIVALENT  — 

benefits  are,  for  special  assessments,  1153-1155. 

for  taxes,  what  is  the,  23. 

when  the  right  of  eminent  domain  is  employed,  192,  411,  412. 

ERRORS  — 

in  description  of  land,  effect  of,  740-747. 

what  may  be  rejected,  740. 
in  assessment  and  in  private  conveyance,  effect  of,  738-747. 
in  records,  etc.,  amendment  of. 

(See  Amendments.) 
in  valuations,  not  to  be  corrected  by,  the  courts, 

(See  Judiciary.) 
correction  of,  by  statute, 

(See  Curative  Laws.) 
in  tax  proceedings,  must  usually  be  corrected  by  the  statutory  tri- 
bunal, 1380, 1389. 
cannot  usually  be  corrected  in  equity,  1380, 1440. 

(See  Equity,  Court  of;  Injunction.) 
of  assessors,  do  not  render  them  personally  liable,  1461-1471. 

(See  Assessors.) 
deprivation  of  a  legal  right,  not  a  mere  error,  1467, 1469. 
distinction  between,  and  want  of  jurisdiction, 

(^ee  Jurisdiction.) 
resisting  collection  in  case  of,  1476. 

what,  on  the  part  of  the  collector,  will  render  him  liable,  1477, 1485. 
what,  in  collector's  warrant,  renders  it  not  fair  on  its  face,  1480. 
clerical,  may  be  overlooked  in  any  case,  334,  335, 1480. 
in  tax  deed,  correction  of  in  equity,  994. 
waiver  of,  by  action  of  the  party, 
*      (See  Estoppel,) 
effect  of,  in  general, 

(See  Irregularities.) 
ERRORS  — 

clerical,  in  assessments,  in  correction  of,  1358. 
and  mistakes,  remedies  by  injunction,  1410. 
ERRORS  OF  JUDGMENT  — 

not  to  be  corrected  by  mandamus, 

(See  Mandamus.) 
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ERRORS  OP  JUDGMENT- continued. 

in  assessments,  cannot  be  reviewed  by  the  courts,  1380. 
cannot  be  reviewed  on  certiorari, 

(See  Certiorari.) 
do  not  render  an  officer  personally  liable, 

(See  Judicial  Officer.) 
in  legislative  action,  not  subject  to  judicial  correction, 

(See  Legislative  Action.) 

ERRORS  OP  LAW  — 

what  may  be  corrected  by  mandamus, 

(See  Mandamus.) 
extending  to  jurisdiction,  may  be  reviewed  on  certiorari, 

(See  Certiorarl) 
what  will  render  proceedings  void, 

(See  Jurisdiction;  Nullitt.) 

ERRORS  IN  POLITICAL  ACTION  — 
cannot  be  corrected  on  certiorari,  1403. 
cannot  be  corrected  on  mandamus,  1367. 
nor  on  bill  in  equity,  46-53. 
(See  Voting  the  Tax.) 
ESTATE  — 

the  whole,  in  lands,  may  be  sold  for  special  assessments,  1285. 
in  common,  taxation  of, 

(See  Tenants  in  Common.) 
redemption  of  separate,  1045,  1047. 
in  dower,  redemption  of,  1045. 
set  apart  as  a  homestead,  1036. 

(See  Homestead.) 
wife's  separate,  taxation  of,  726. 

ESTATES  — 

recovery  of,  at  law, 

(See  Ejectment.) 
quieting  title  to, 

(See  Quieting  Title.) 
removal  of  cloud  upon  title  to, 
(See  Cloud  Upon  Title.) 
adverse  possession,  in  case  of, 
(See  Adverse  Possession.) 
ESTATES  OF  DECEASED  PERSONS  — 

taxation  of,  32-34,  664,  726,  727. 
ESTIMATE— 

for  purposes  of  general  taxation, 

(See  Valuation.) 
for  the  raising  of  taxes, 

(See  Political  Action.) 
for  local  improvements,  effect  of  excess  in,  1264. 
departure  by  assessors  from  statutory  method  of,  1405. 
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ESTOPPEL— 

against  intruders  who  have  collected  taxes,  439. 
against  collectors  de  facto,  487,  1324. 
against  one  who  has  collected  a  void  tax,  1334. 

against  the  state  in  case  of  illegal  organization  of  municipal  corpora- 
tions, 1439. 
remedy  by,  in  tax  proceedings,  1514,  1581. 
against  intruder  who  has  acted  as  officer,  439. 
in  case  of  assessments  for  benefits,  1515. 
of  petitioner  for  inclusion  in  city  boundary,  1520. 
by  acquiescence  in  annexation  to  city,  1520. 
state  may  be  bound  by,  in  case  of  officer  de  facto,  435-439. 
of  taxpayer  by  encouraging  levy  of  a  tax,  1513. 
or  taking  part  in  taxpayers'  meeting,  1517. 
or  acting  as  supervisor  in  imposing  a  tax,  1517. 
by  failure  to  give  notice  of  objections,  1517,  1519. 
by  failure  to  take  objections  on  hearing,  1517. 
city  not  bound  by,  in  consequence  of  taxing  land  covered  by  a  street, 

1519; 
doctrine  of,  to  be  applied  with  caution,  1517. 

does  not  apply  to  one  who  insists  on  strict  performance  of  public 

contract,  1517. 
nor  to  one  who  merely  kpows  work  is  being  done  under  unconsti- 
tutional law,  1517. 
nor  because  one  has  previously  paid  a  similar  levy,  1517. 
nor  to  one  who  receives  a  surplus  on  sale  of  his  property  for  void 
tax,  1519. 
waiver  of  one  tenant  in  common  does  not  estop  another,  1519. 
county  cannot  dispute  title  of  one  it  has  taxed  for  land,  1519. 

or  question  regularity  of  vote  for  a  public  work  after  the  work  is 

done,  1519. 
not  estopped  from  taxing  land  it  disputes  title  to,  1519. 

EVADING  TAXATION  — 
shifts  for,  763-769. 

EVASION—     - 

of  special  assessment,  1276. 

of  payment  of  special  assessments,  1275. 

EVIDENCE— 

legislative  control  over  rules  of,  506. 

does  not  authorize  rules  which  preclude  a  party  from  showing  his 
rights,  506-508. 
tax  deed  cannot  be  made  conclusive,  1010. 

must  be  put  in  by  tax  purchaser  to  show  regularity  of  tax  proceedings, 
914. 
striotness  required  in  these  cases,  914-921. 
how  he  may  be  aided  by  presumptions,  921. 
how  far  presumptions  may  depend  on  delays,  923. 
how  they  may  be  affected  by  possession,  923. 
presumption  cannot  supply  want  of  record,  926. 
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EVIDENCE  —  continued. 

secondary,  where  record  is  lost,  578-920. 
of  tax  votes,  must  be  of  record,  576. 

can  only  be  shown  by  record,  578. 
of  tax  sale,  by  certificate,  981-985. 
of  patent  title,  1057. 

by  tax  deed,  of  the  proceedings  to  a  sale,  506-508,  1004-1014. 
deed  not  evidence  of  the  previous  steps,  1004. 
statutes  changing  this  rule,  1005-1014. 
some  statutes  make  it  evidence  of  regularity  of  sale,  1006. 
necessity  in  such  case  to  prove  prior  proceedings,  1006. 
other  statutes  make  the  deed  evidence  of  title,  1006. 
cannot  make  deed  conclusive,  506-508,  1010. 

against  the  collector,  by  the  accounting  of  the  auditor,  1840,  1341. 
of  giving  notice  of  meetings  of  towns,  etc.,  572.  , 

on  certiorari,  is  only  gone  into  to.  determine  jurisdiction,  1408. 
not  to  review  case  on  the  merits,  1408. 
extrinsic,  cannot  be  received  on,  1408. 
necessity  for,  to  show  defect  in  tax  title,  will  render  deed  a  cloud 

upon  title,  1449. 
for  the  purposes  of  amendments, 

(See  Amendments.) 
action  by  one  as  officer,  evidence  of  official  character, 

(See  Officers  De  Facto.) 
official  returns  as,  445-448. 

are  generally  conclusive,  446. 
except  in  action  against  the  officer,  446. 
against  collector  when  proceedings  are  summary,  1346. 
tax  deed  not  conclusive  of  grantor's  title,  67. 

for  land  sold  for  taxes,  1004^-1017. 
conclusive  rules  of,  in  curative  laws,  506-509. 
certificates  of  sale  as,  983. 
tax  deed  as,  1008. 

EXACTIONS  — 

equity  of,  will  not  support  them  as  taxes,  4. 

EXCESSIVE  ASSESSMENTS  — 

abatement  of  taxes  in  cases  of,  40,  41. 

(See  Abatement.) 
reviews  and  appeals  in  cases  of,  1378. 

remedy  must  generally  be  the  statutory  remedy,  1378-1390. 
refunding  tax  in  cases  of,  1396. 
jury  trial  in  cases  of,  1405. 
cannot  be  corrected  on  certiorari,  1405-1408. 
assessors  not  personally  liable  for,  1461-1473. 
collector  not  liable  in  cases  of,  1477-1482. 
equity  cannot  correct  in  general,  1429-1437. 

may  correct  in  cases  of  fraud,  1456,  1460. 

conditions  may  be  imposed  in  such  cases,  1423,  1424,  1460. 
relief  in  equity,  1445-1447. 
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EXCESSIVE  DUTIES  — 

tend  to  defeat  the  purpose  of  their  levy,  36. 
illegal,  may  be  recovered  back,  1484, 

EXCESSIVE  SALE  — 

sale  for  taxes  must  be  of  only  what  is  necessary,  953. 

sale  for  more,  is  void,  953. 

power  to  sell,  is  exhausted  when  tax  is  paid,  953. 

illegal  addition  of  percentage,  or  costs,  may  render  sale  excessive,  955. 

of  land  for  taxes,  953-958. 

EXCESSIVE  TAXES  — 

tax  in  excess  of  authority,  spread  upon  the  roll,  renders  it  void,  792,  955. 

one  excessive  tax  does  not  defeat  others  which  are  severable,  792. 

what  will  render  tax  excessive,  792,  955. 

municipal,  restrictions  upon,  584-593. 

made  so  by  fraudulent  assessment,  385,  386, 1456. 

or  by  unlawful  items  of  expense,  936. 
will  only  be  enjoined  on  payment  of  what  is  legal,  1424. 
in  suit  for,  only  what  was  illegal  can  be  recovered  back,  1484,  1510. 
one  excessive  tax  does  not  avoid  levy  if  aggregate  not  too  large,  487. 
construction  of  statute  as  to,  496-498. 

EXCISE  DUTIES  — 
defined/  6. 
tax  on  business  or  employment,  31. 

EXCISE  TAXES  — 
what  are,  6. 
on  business,  1094-1102. 

(See  Business.) 
on  corporations,  676-685. 

(See  Corporations;  Franchises.)' 

EXCLUSIVE  PRIVILEGES  — 
grant  of,  forbidden,  175. 

EXCLUSIVENESS  — 

of  public  interest,  as  purpose  of  taxation,  223,  224 

•EXECUTION  — 

tax  warrant  is  in  the  nature  of, 

(See  Collector's  Warrant.) 
process  against  collector  in  nature  of, 

(See  Collector  op  Taxes.) 

EXECUTION  OF  POWER  — 

must  be  strict  in  tax  cases,  594. 

of  collector,  must  be  strict,  1330-1332. 

to  sell,  must  be  exact,  899-921. 

EXECUTIVE,  THE  — 
cannot  levy  taxes,  45. 
not  subject  to  mandamus,  1367. 
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EXECUTIVE  AND  MINISTERIAL  OFFICERS  — 

must  keep  within  limits  of  their  authority,  45. 

cannot  refund  taxes,  1378,  1396. 

compelling  performance  of  duty  by, 
(See  Mandamus.)  . 

protection  of,  by  process,  1477-1481. 

protection  of.  by  certificate  on  which  they  must  act,  1476. 
EXECUTIVE  DUTIES  — 

enforcement  of,  1368-1670. 

EXECUTOR  AND  ADMINISTRATOR  — 

taxation  of,  for  decedent's  estate  property,  664,  673,  726. 

liability  for  tax,  823,  824 
EXEMPT  PROPERTY  — 

inserted  on  roll,  assessors  may  be  compelled  to  strike  off,  1356, 1521. 

taxes  collected  from,  may  be"  required  to  be  refunded,  1356. 

taxes  on,  auditor-general  may  be  required  to  reject,  1368. 

abatement  of  taxes  upon,  1378. 

refunding  taxes  upon,  1396. 

including  in  assessment,  will  not  render  assessor    personally    liable, 
1470. 

taxatio.n  of,  not  a  mere  irregularity,  1443. 
(See  Exemption.) 

EXEMPTION  — 

of  agencies  of  federal  government  from  state  taxation,  128-144,  671. 
of  agencies  of  state  government  from  federal  taxation,  128-144. 
of  property,  by  contract,  107-129. 
by  charters  of  incorporation,  115. 
implied,  in  case  of  all  public  property,  263-269. 
of  persons  in  a  class  taxed,  produces  inequality,  261. 
customary,  of  household  furniture,  tools  of  trade,  etc.,  346. 
-  from  motives  of  charity,  348,  349. 

of  church  property,  school  property,  etc.,  350,  351. 
constitutional  provisions  bearing  on  right  to  make,  274-347. 
general  right  of  the  state  to  make,  261-263,  342,  343. 

is  involved  in  the  power  to  apportion,  343. 
general  right  of  the  state  to  recall,  110,  111,  355. 
intent  to  make  must  be  clear,  293,  355-363. 
must  be  strictly  construed,  357,  358. 
from  taxes,  will  not  apply  to  special  assessments,  362,  363. 

instances  of  special  cases,  363-365. 
of  corporation,  which  employs  its  means  for  other  purposes  than  those 

for  which  its  powers  are  given,  366-369,  370-381. 
of  corporation,  not  transferable,  370. 
of  personalty  from  highway  tax,  291,  421. 

constitutional  restraints  upon,  278,  285,  291,  300,  323,  330-332,  334-339. 
principles  which  should  support,  259-263.    ' 
invidious,  not  admissible,  259-263,  381-383. 
not  to  be  made  without  legislative  authority,  345-347. 
power  to  make,  is  a  discretionary  power,  261-263. 
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EXEMPTION  —  continued. 

construction  of  certain  exemptions,  357-379. 

unlawful,  may  render  roll  void,  881,  382. 

unintentional,  will  not  avoid  the  levy,  383-385. 

decision  upon  right  to,  a  judicial  act,  1465.    . 

party  entitled  to,  may  replevy  property  seized,  1512. 

state  may  make,  without  regard  to  municipal  power  to  tax,  589-593. 

(See  Exempt  Property;  Irrepealable  Exemptions.) 
implied  exemptions,  263,  269. 
allowance  for  debts,  269-273. '  m 
general  right  to  make,  342-346. 
customary,  346,  347. 
charities,  348,  349. 
education,  350. 
libraries,  351. 

literary  and  scientific  institutions,  351. 
church  property,  352,  353. 
cemeteries,  354. 
state  indebtedness,  355,  356. 
taxability  presumed,  356. 
strict  construction  of,  357-362. 
local  assessments,  362-365. 
railroad  exemptions,  365-370. 
corporate  exemptions  generally,  370-380. 
inheritances  and  successions,  379,  380. 
accrues  when:  loss  or  surrender,  380,  381. 
invidious,  381-383. 
of  stock  of  corporations,  371. 
from  tax,  of  certain  persons  and  property,  262. 

for  reasons  of  policy,  262. 
of  public  property,  263. 

of  state  and  of  municipalities,  266. 
ceases  when  sold  though  title  not  passed,  269. 
of  property  in  hands  of  receiver  not  exempt,  269. 
allowance  for  debts,  not  an  exemption,4270. 
power  to  make  in  absence  of  constitutional  rule,  343. 
municipal  corporations  no  power  to  make,  unless  delegated,  344 
supreme  power  of  congress,  346. 
customary,  of  furniture,  tools,  trade,  etc.,  of,  346. 
of  vessels  of  foreign  nations,  23. 
of  foreign  citizens,  ambassadors,  etc.,  23. 
alienage  itself  does  not  work,  23. 
as  affected  by  Fourteenth  Amendment,  72. 
when  valid  under  equal  protection  clause,  78. 
legislative  act  of,  a  contract,  when,  108. 
is  only  present  will  of  the  state,  120. 
subject  to  modification  or  repeal,  120. 
lost  where  property  is  appropriated  to  other  use,  353. 
being  fully  granted,  may  be  as  freely  recalled,  355. 
statutes  granting,  are  strictly  construed,  357. 
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EXEMPTION  —  continued. 

will  not  extend  to  speoial  assessments  for  local  improvements,  362. 

of  railroad  property,  strictly  construed,  365-370. 

capital  stock  of  corporations,  371. 

not  a  franchise  and  does  not  pass  to  purchaser  of  corporate  property, 

373. 
of  corporation  is  personal  privilege,  and  perishes  with  it,  374. 
of  inheritances  and  successions,  379. 
when  accrues,  380. 

loss  or  surrender  of  the  privilege,  380. 
estoppel  from  claiming,  381. 
question  of  forfeiture,  how  raised,  381. 
invidious,  rule  of  equality  forbids,  381. 
•of  agencies  of  government,  120. 

general  liability,  129. 

national  and  state,  powers  exclusive,  129,  130. 

federal  agencies  not  taxable  by  state,  130-133. 

state  agencies  exempt  from  federal  taxation,  133,  134. 

inadmissible  personal  taxes,  134. 

taxation  of  public  property,  135-139. 
occasional  public  privileges,,  139-141. 
special  privileges,  141,  142. 
may  be  changed  at  any  time,  24 
of  corporation,  a  contract,  when,  58. 
repeal  of,  impairs  obligation,  58. 
deprives  of  property,  without  due  process  of  law,  59. 
equality  in,  under  Fourteenth  Amendment,  78,  79. 
of  land  by  United  States  after  issue  of  patent,  when,  138. 
of  right  of  way  of  railway  through  public  domain,  139,  140. 
legislature  may  exempt  from  any  form  of  taxing  pq,wer,  343. 

from  several  assessments  of  public  improvements,  343. 
determinable  in  legislative  discretion,  343. 
public  interest  must  be  subserved  by,  344. 
in  favor  of  persons  engaged  in  mechanical  pursuits,  347. 
of  corporation  capital  stock,  370-378. 

EXHIBITIONS  — 

theatricals  and  shows,  tax  on,  1122. 

EX  PARTE  PROCEEDINGS  — 
tax  sales  are,  913. 
necessity  for  strict  compliance  with  law  in  such  cases,  913,  914. 

EXPENSE  — 

of  local  works,  assessment.of,  on  parties  benefited,  1153,  1296-1300. 

EXPENSES  OF  GOVERNMENT  — 
general,  taxation  for,  189-192. 
(See  Purposes  of  Taxation.) 

EXPORTS  — 

taxation  of,  by  the  states,  limited  to  inspection  fees,  36. 
not  to  be  taxed  by  the  United  States,  138. 
100 
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EXPORTS  —  continued 

states  may  not  tax  except,  143. 

tax  on,  36,  37. 

limitation  of  taxes  on,  142-145. 

general  tax  not  construed  duty  on,  when,  145. 

no  tax  or  duty  on,  from  any  state,  178. 

EXPRESS  COMPANY  — 
tax  on,  57. 

tax  on  gross  receipts,  void  when,  157. 
taxable,  when,  162,  163. 

tax  on,  when  beyond  jurisdiction  of  state,  57. 
foreign,  tax  on  gross  receipts  received  in  state,  157. 
privilege  tax  on,  160. 

EXTENDING  THE  TAX  — 
.   fixes  liability  of  person  and  property,  793. 

EXTENSION  OF  TIME  — 

to  collector,  whether  discharges  sureties,  1335. 
EXTRATERRITORIAL  TAXATION—  «, 

state  has  no  power  to  levy,  84,  249,  253. 

caseof  contracts  made  in  state  and  owned  abroad,  84 
case  of  bonds  on  a  road  lying  in  two  states,  403. 
in  case  of  municipal  corporations,  89-94 
EXTRINSIC  EVIDENCE  — 

cannot  be  received  on  certiorari,  1408. 

F- 

PACT,  ERRORS  OF  — 

how  corrected  in  records,  etc., 

'  (See  Amendments.) 
.  not  corrected  on  certiorari, 

(See  Certiorari.) 
personal  liability  for, 

(See  Judicial  Officer.) 
jurisdiction  dependent  on,  1473. 

FAILURE  OF  BENEFITS  — 

will  not  defeat  local  assessment,  1155. 
FAIR  ON  ITS  FACE  — 

certificate  that  is,  protects  officer  who  is  to  act  upon  it,  1469,  1475. 

process  that  is,  will  protect  ministerial  officer,  1480. 

when  a  process  is  not,  1480, 
FAIRS,  PUBLIC  — 

tax  for  making  exhibits  at,  210. 
FAITH,  PUBLIC  — 

municipal  bodies  may  be  compelled  to  tax  for  purposes  of  keeping, 
1300-1322. 
(See  Mandamus;  Repudiation.) 
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FALSE  DESCRIPTION  — 

of  land  in  assessment,  whether  may  be  rejected,  740. 
(See  Description.) 

FALSE  RETURNS  — 

liability  of  officer  for,  446. 

FARES  ON  RAILROADS  — 
'  (See  Gross  Receipts;  Tolls.) 

FARMERS  — 

not  liable  to  city  tax,  when,  1111. 
FARMING  THE  REVENUE  — 

what  is,  829. 

collection  of  tax  by,  831,  832. 
FAVORITISM  — 

in  exemptions,  240,  241. 

(See  Invidious  Exemption) 
FEDERAL  AGENCIES  — 

untaxable  by  state,  130. 

officers,  salaries  of,  untaxable  by  state,  130. 

United  States  bonds  exempt  from  tax,  130. 

taxation  by  state,  when  not  forbidden,  133. 
FEDERAL  COURTS  — 

(See  Courts  op  the  United  States.) 
FEDERAL  LICENSES  — 

grant  and  force  of,  1152. 

do  not  displace  state  regulations,  1137,  1152. 
FEDERAL  TAXATION  — 

(See  United  States.) 
'    generally,  1094,  1095. 

exclusive  power  to  tax,  129,  130. 

agencies  of  government,  not  taxable  by  state,  178-180. 
FEE  SIMPLE  — 

is  usually  valued,  instead  of  separate  estates,  751. 

is  usually  sold  in  selling  lands  for  taxes,  751,  948. 
FEES  — 

for  licenses, 

(See  License  Fees.)' 

for  inspection, 

(See  Inspection.) 

FEMALES— 

taxability  of,  96. 

(See  Dowress;  Married  Woman.) 

FENCES  — - 

taxation  for,  195, 1177. 

FENCING  — 

township  assessments  local,  of  taxes  for,  1179. 
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FERRY  — 

tax  on,  1223. 

FERRY  BOATS  — 
taxation  of,  147. 
license  fees  not  a  tonnage  tax,  148. 

FERRY  COMPANIES  — 
taxation  of,  357,  358. 

FICTIONS  OF  LAW—  „ 

are  not  to  work  injustice,  1088,  1089. 
the  doctrine  applied  to  case  of  adverse  possession,  1089. 
application  of,  where  two  acts  done  at  the  same  time,  1503. 

FIGURES  IN  VALUATION  — 

without  dollar  mark,  759. 
FILING  OF  ASSESSMENT— 

requirement  of,  must  be  complied  with,  632,  633. 

FINALITY  — 

of  judgment  as  to  facts  covered  by  it, 

(See  Judgment.) 
of  assessment,  as  to  value  of  property, 

(See  Assessment.) 
of  legislative  action  as  to  purposes  of  taxation, 

(Sae  Public  Purposes.) 

,FINES  AND  PENALTIES  — 
(See  Penalties.) 

FIRE,  PREVENTION  OF  — 
taxation  for,  217. 

FISCAL  AGENT  — 

of  United  States,  not  taxable  by  states,  129. 

FISHING  — 

in  waters  of  the  state,  tax  on,  159. 

FLORIDA  — 

taxation  of  property  in,  must  be  by  value,  1186. 

constitutional  provision  to  assess  property  by  value,  282. 

short  statute  of  limitation  in,  1071. 

statutory  methods  of  attacking  irregularities  in  taxation  in,  1462. 

FORCE  — 

taxes  collected  by  coercion,  may  be  recovered  back  if  illegal,  1505. 
what  constitutes,  1505. 

(See  Voluntary  Payments.) 

FORCED  CONTRIBUTIONS  — 
distinguished  from  taxes,  4. 
taxes  levied  without  apportionment  are,  411,  412. 
tax  levies  where  the  statutory  provisions  are  disregarded  are,  598. 
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FORECLOSURE  OF  REDEMPTION  — 

statutes  for,  must  be  strictly  conformed  to,  1033-1086. 
judicial  proceedings  for  a,  1054 
general  rules,  1055. 

FOREIGN  BONDHOLDER  — 

not  taxable  in  the  state  on  his  bonds,  25. 
FOREIGN  CITIZENS  — 

exemption  from  tax,  23. 

FOREIGN  COMMERCE  — 

limitation  of  power  to  tax,  148-168. 
FOREIGN  CORPORATIONS  — 

doing  business  in  state  must  submit  to  its  conditions  of  taxation,  95. 

are  not  citizens,  171. 

separate  classification  of  for  taxation,  330-332,  381,  389,  393,  400,  702. 

owning  a  road  in  two  states,  taxation  of,  402. 

assessment  of,  for  taxes,  717-721. 
FOREIGN  COUNTRIES  — 

ambassadors  of,  not  taxable,  23. 

vessels,  etc.,  not  taxable,  23. 
FOREIGN  RESIDENTS  — 

(See  Non-residents.) 
FOREIGN  STOCKHOLDERS  — 

not  taxable  on  corporate  dividends,  112. 

FOREIGN  VESSELS  — 

exemption  from  tax,  23.  * 

FORFEITURES  — 

of  lands  to  the  state,  66. 
of  property  taxed,  585-864 
declaration  of  by  legislature,  863. 
(See  Penalties.) 

FORFEITURES  OF  PROPERTY— 

provisions  by  law  for,  in  case  of  delinquent  taxes,  862-906. 
question  of  legislative  competency  to  njake,  906. 
intent  to  create  a'  forfeiture  must  be  clear,  859,  913. 
if  forfeiture  admissible,  questions  of  compliance  with  the  law  would 
sbe  open  afterwards,  862. 
burden  of  proof,  863. 
sold  for  tax,  858. 
by  enforcement  of  tax,  862. 
statutes  strictly  construed,  861. 
FORMAL  DEFECTS  — 
(See  Amendments.) 

FORMS  — 

prescribed  by  statute,  necessity  for  following,  928. 
in  the  authentication  of  the  assessment,  759. 
in  the  warrant  for  collection, 
(See  Collector's  Warrant.) 


1590  INDEX. 

FORMS  —  continued. 

in  case  of  tax  deeds,  994 

when  intended  for  benefit  of  taxpayers,  479,  480. 

distinctions  in,  where  circumstances  justify,  169. 
FORTIFYING  TITLE  — 

right  of,  by  buying  at  tax  sale,  973-977. 
FOURTEENTH  AMENDMENT  — 

to  federal  constitution,  protection  of,  55-82. 

guarantees  in  tax  cases,  55. 

jurisdiction  of  courts  in  tax  cases,  55-71. 

due  process  of  law  under,  59. 

law  of  the  land,  55,  59. 

not  intended  to  subvert  state  system,  55. 

protection  against  state  legislation,  55. 

state  system  free  from  interference,  56. 

state  assessments,  57. 

taxing  personalty,  57. 

mortgagee's  interest  in  land,  57. 

tax  on  express  company,  57. 

taxing  decedent's  estate,  58. 

liability  of  lot  owners  for  assessments,  58. 

corporations  are  persons  under  the  due  process  clause,  58. 

impairment  of  contracts,  58. 

proceedings  to  enforce  tax,  59. 

notice  to  taxpayer,  59.  ' 

personal  notice,  60. 

different  modes  of  assessment,  64. 

decision  of  board  without  hearing,  64, 

reassessment  of  property,  65. 

penalties  for  non-payment  of  taxes,  65. 

mortgagee's  liability,  65. 

injunction  security,  66. 

forfeiture  of  land  for  taxes,  66. 

limitation  of  time  for  redemption,  66. 

tax  deed  as  as  evidence,  66. 

licenses  to  sell,  67. 

special  assessments  for  improvements,  68. 

equality  of  taxation,  73. 

assessments  of  benefits  by  irrigation,  71. 
for  costs  of  drainage,  71. 
for  street  improvement,  71. 

equal  protection  of  the  laws,  73. 

aim  to  prevent  discrimination  of  persoris  or  classes,  75. 

discrimination,  exemption  from  taxation,  78. 

conditions  upon  the  issue  of  license,  79. 

application  to  municipal  corporations,  82. 
(See  Dub  Process;  Law  of  the  Land.) 
FRANCHISE,  ELECTIVE  — 

(See  Elective  Franchise.) 
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FRANCHISES  — 

may  be  taxed  as  well  as  persons,  25,  26,  37,  128,  129,  676-685. 

in  what  cases  taxation  is  just  and  in  what  not,  37. 

granted  by  congress  for  federal  purposes,  not  taxable  by  states,  130. 

what  granted  by  congress  are  taxable  by  states,  130-138. 

provisions  in  charters. regarding  taxation  of,  113-117. 

value  of,  to  be  considered  in  assessing  shares,  398,  399. 

valuation  of,  for  taxation,  685. 

may  be  taxed  though  the  property  is  taxed  also,  391,  392,  397,  408,  4u7. 

application  in  case  of,  of  the  presumption  against  duplicate  taxation, 

400-407. 
when  exemption  of  property  will  exempt  franchise,  406,  407. 
may  be  taxed  though  capital  invested  in  government  securities,,  131. 
exemptions  of,  from  taxation,  how  they  affect  special  assessments,  363- 

365. 
consolidation  of,  effect  on  taxation,  370. 
exemption  of,  does  not  exempt  property,  404-406. 

(See  Banks;  National  Banks;  Railroad  Companies.) 
corporate,  taxes  on;  37.  "k 

of  corporations,  assessment  of,  for  taxes,  676-681. 
taxing  as  property,  686. 
tax  on,  37,  38. 

computed  on  dividends,  not  invalid,  when,  145. 
tax  on,  based  on  amount  of  company's  capital,  154 
exemption  is  not  a,  373.  , 

equitable  relief  when  tax  might  destroy,  1416. 
FRAUD,  CONSTRUCTIVE  — 

in  tax  sales,  renders  them  void,  943,  946,  963. 

instances,  of  purchase  by  the  officer  himself,  946. 

of  purchase  by  tenant  who  should  have  paid  the  tax,  963,  964. 

of  purchase  by  the  mortgagor,  964 

by  tenant  in  common,  966. 

by  owner  of  life  estate,  966. 

by  one  whose  land  was  grouped  with  that  of  another,  966. 

by  agent  buying  the  principal's  land,  966. 

by  .vendee  under  executory  contract,  966,  969. 

by  any  one  whose  duty  it  was  to  pay,  966. 

case  of  the  mortgagee,  969. 

case  of  an  adverse  claimant,  973. 

FRAUDS  — 

in  assessment  may  justify  an  injunction,  386,  387,  1456,  1460. 
'  on  the  federal  revenue,  900. 
in  tax  sales  will  avoid  them,  940-943. 
in  redemption,  may  be  relieved  against,  1047,  1048. 
of  contractor,  ho  defense  to  assessment,  1280-1287.  , 

conditions  may  be  imposed  when  tax  is  enjoined  for,  1424  1460. 
relief  against,  where  they  deprive  parties  of  substantial  rights,  1456- 

1460. 
in  tax  proceedings,  relief  against,  1459-1461. 
remedies  in  case  of,  1414 
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FRAUDULENT  COMBINATIONS  — 
at  tax  sales,  render  them  void,  943. 
one  not  aware  of  them,  not  affected  thereby,  943, 

FRAUDULENT  CONTRACTS  — 

those  in  fraud  of  the  revenue  are,  829. 

FRAUDULENT  EVASIONS  — 

of  taxes,  oases  of,  763-769. 
FREE  BRIDGE  — 

taxation  to  establish,  212. 

FREE  SCHOOLS  — 

taxation  for,  199,  200,  587. 

(See  Education.) 

FREEDOM,  PRINCIPLES  OF— 

(See  Constitutional  Principles.) 
FREIGHT  — 

taxes  on,  165. 

on  the  carriers  of,  1121-1123. 

interstate,  tax  on,  165.  4 

FRONTAGE  — 

assessment  by  the,  for  local  improvements,  1210,  1215-1325. 
(See  Assessments,  Local.) 

assessments  by  the  front  foot,  1217-1226. 

rule  cannot  apply  to  rural  lands,  1222. 

tax  per  lineal  foot,  1191. 
FUND,  SPECIAL  — 

payment  for  local  improvement  from,  1276-1279. 
FUNDAMENTAL  LAW  — 

(See  Constitutional  Principles.) 

G. 

GAMES— 

(See  Amusements.) 
GAMING  IMPLEMENTS  — 

taxation  of,  for  the  purpose  of  prohibition,  14. 

impositions  on  keepers  of,  under  police  power,  1133. 
GAS  LIGHT  — 

special  assessments  to  provide,  267,  268,  1177. 
GAS  PIPES—  ' 

laid  in  streets,  are  taxable  as  machinery,  635. 
GAS  WORKS  — 

taxation  for,  217,  1177.  , 
GENERAL  EXEMPTIONS  — 

from  taxation,  do  not  apply  to  local  assessments,  302,  303. 

right  to  recall,  355,  356. 
(See  Exemptions.) 
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GENERAL  LAW  — 

for  municipal  taxation,  466-469. 
modifying  local  powers  by,  503. 

GENERAL  POWERS  — 

to  tax,  are  strictly  construed  as  against  municipalities,  466-474. 

what  they  cover  in  case  of  towns,  470-472. 

will  not  authorize  special  assessments,  1156. 

to  sell  lands,  construed  strictly,  1285. 

to  levy  fees  under  police  power,  will  not  justify  taxes  for  revenue,  1125, 

1138.  , 

construction  of,  in  general, 

(See  Construction  of  Tax  Laws.) 

GENEROSITY  — 

not  legally  dernandable  of  taxpayer,  381,  3,82. 

GEORGIA  — 

provisions  for  uniform  taxation  in,  283, 1186. 
are  not  violated  by  taxes  on  business,  283. 
.    provisions  for  ad  valorem  taxation,  283. 
constitutional  provision  as  to  equality  in  taxation,  382,  1186. 
levy  of  taxes,  864. 

GIFT  SALES  — 

tax  on  conducting,  1147. 

GIFTS  — 

taxes  cannot  be  laid  for  making,  194,  202,  206. 

the  rule  applied  to  manufacturing  corporations,  194,  206. 

in  charity,  204. 

as  pensions,  may  be  made, 
(See  Pensions.) 

as  bounties  for  military  service,  189,  190,  230,  231. 
(See  Bounties.) 
GOLD  — 

states  may  collect  taxes  in,  15. 
GOLD  AND  SILVER  BULLION  — 

taxes  on,  34. 
GOOD  FAITH  — 

action  in,  by  members  of  board  of  equalization,  gives  no  right  of  ac- 
tion, 1393. 

absence  of,  in  assessors,  does  not  render  them  personally  liable,  1472. 

GOODS  AND  CHATTELS  — 
taxation  of, 

(See  Personal  Property.) 
levy  of  distress  upon,  for  satisfaction  of  taxes,  848. 
must  be  the  prpper  warrant  for,  848. 
not  liable  to  constitutional  objections,  848. 
detention  of,  for  collection  of  taxes,  858. 
(See  Chattels;  Illegal  Sales.) 
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GOODS  AND  CHATTELS  — continued. 

case  of  levy  on  property  of  one  not  taxed,  848-850. 
what  will  render  officer  trespasser  ab  initio,  1483. 
municipal  corporations  cannot  authorize  without  statutory  au- 
thority, 84a 
levy  on,  is  presumptive  satisfaction  of  tax,  1451. 

when  collector  liable  for,  1477-1484 
exhausting  before  land  is  sold,  1068,  1443,  1451. 
payment  to  relieve  from  seizure,  is  payment  under  duress,  1498." 
so  is  payment  after  threat  of  seizure,  1498. 

exhibition  of  process  is  such  threat,  1498. 
sale  of,  for  illegal  tax,  gives  right  of  action,  1507. 

GOVERNMENT  — 

taxes,  the  property  of,  1. 
taxing  power  essential  to,  7,  54. 
maxims  which  should  govern  in  taxing,  13-14. 
'  other  purposes  than  revenue  in  taxing,  14, 
may  collect  taxes  in  kind,  14. 
is  to  give  protection  for  taxation,  33-38. 
customary  taxes  by,  37-43. 
general  right  of,  to  tax,  41. 
division  of  powers  of,  43. 
checks  and  balances  of,  45. 
representative  responsibility  in,  417, 416. 

(See  Representatives.) 
agencies  of,  are  exempt  from  taxation,  130. 
property  of,  not  within  the  intent  of  tax  laws,  363,  364 
public  domain,  not  taxable,  135. 
general  purposes  for  which  it  may  lay  taxes,  181-234. 

(See  Public  Purposes.) 
United  States,  taxation  by, 

(See  United  States.) 
municipal,  taxation  by, 

(See  Municipal  Corporations.) 
contracts  by,  for  exemptions, 

(See  Contracts;  Exemptions.) 
principles  which  should  govern  its  taxation, 

(See  Principles  of  Taxation.) 
can  only  act  through  officers,  426,  427. 
construction  of  revenue  acts  of,  449-504 
may  tax  all  kinds  of  business,  1094. 
may  regulate  rights  and  occupations,  1135-1153. 
has  general  control  of  its  municipalities,  293, 1311. 
powers  of,  are  liable  to  abuse,  475,  476. 
any,  is  better  than  none,  475,  476. 
political  remedies  for  wrongs  in,  1533. 

privilege  of  choosing  representatives  in,  is  insignificant  in  value  as  com- 
pared with  other  rights,  96. 
grade  of,  important  in  taxing,  187,  189. 
general  expense  of,  as  purpose  of  taxation,  187, 189. 
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GOVERNMENT  AGENCIES— 
exemption  of,  120, 142, 

GOVERNMENTS  OF  THE  STATES  — 
(See  Power  to  Tax.) 

GOVERNMENT  OF  THE  UNITED  STATES  — 

(See  Power  to  Tax;  United, States.) 
GOVERNMENT  STOCKS  — 
(See  Pubiiq  Securities.) 
GOVERNOR  OF  STATE  — 

whether  subject  to  mandamus,  1367. 
GRADE  OF  STREETS  — 
assessments  for,  1162. 

(See  Assessments,  Local.) 
GRADUATING  LICENSE  FEES— 

in  reference  to  the  size  of  town,  418,  419. 
as  between  classes  of  lawyers,  418,  419. 
in  case  of  entertainments,  297,  298. 
in  case  of  liquor  dealers,  1146. 
general  purposes  of,  1133-1137. 

right  to  make,  when  no  restrictions  are  imposed,  1138-1140. 
in  case  of  merchant's  sales,  1116,  1117,  1147-1149. 
GRANT  —  * 

>  of  lands  for  taxes, 
(See  Tax  Deed.) 
of  the  power  to  tax, 

(See  Power  to  Tax.) 
of  franchises, 

(See  Franchises.) 
of  taxes  by  the  people's  representatives, 

(See  Representatives.) 
of  taxes  by  the  people, 

(See  Voting  the  Tax) 
of  exemptions, 

(See  Exemptions.) 
of  power  of  local  taxation,  101,  466-468. 
of  power  to  lay  local  assessments,  must  be  special,  1156. 
of  privileges, 

(See  Privileges.) 
of  the  power  to  tax  business,  1101. 

of  power  to  make  exemptions,  is  not  compulsory,  343-347. 
GRANTOR  AND  GRANTEE  — 

liability'for  prior  taxes,  817,  818. 
GREAT  BRITAIN  — 
early  taxation  in,  43. 
excise  fees  in,  30. 
land  tax  of,  28,  29. 
hearth  and  window  taxes  in,  29. 
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GRIEVANCE,  PRIVATE  — 

remedies  for,  at  the. common  law, 

(See  Common-law  Remedies.) 
remedies  for,  in  general, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
joinder  of  complaints  for, 

(See  Joint  Complaints.) 
must  exist  to  authorize  private  party  to  apply  for  mandamus,  1363,  1368. 
does  not  exist  unless  one  is  injured,  383. 

GRIEVANCE,  PUBLIC  — 

what  may  be  remedied  by  mandamus,  1357,  1370-1372. 

in  case  of  threatened  illegal  corporate  action,  1425-1439. 

where  municipal  bodies  do.  not  meet  their  obligations,  1300,  1365,  1366. 

GROSS  RECEIPTS  — 

taxation  of,  12,  302,  366,  678-683. 

GROUPING  OF  LANDS  — 

not  admissible  where  statute  requires  them  to  be  separately  assessed, 

734. 
is  not  a  mere  irregularity,  734. 
reasons  for  not  allowing,  734. 
statute  against,  is  mandatory,  735. 
what  to  be  considered  separate  parcels,  737. 
in  valuation,  not  admissible,  751. 

what  amounts  to.  a,  751. 
in  making  sale,  renders  sale  void,  948-951. 

reasons  for  the  rule,  950. 

when  several  lots  may  be  treated  as  one  parcel,  950. 
in  tax  conveyance,  951. 

GUARANTY  — 

none  by  municipalities,  of  correct  action  on  the  part  of  their  officers, 
1512. 
(See  Caveat  Emptor.) 
of  equal  protection,  81. 

GUARANTIES,  CONSTITUTIONAL  — 
in  tax  cases,  52. 

(See  Constitutional  Principles.) 

GUARDIANSHIP  — 

tax  on,  for  the  minor's  estate,  86,  672. 
assessment  of  property  of  persons  under,  672. 

H. 

HACKMEN  — 

taxation  of,  1110,  1146. 

HARBORS  — 

taxation  for,  214 

special  taxation  of  municipalities  for,  1306-1311. 
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HAWKERS  — 
licensing,  1146. 
taxation  of,  1146. 

HEALING  ACTS  — 

what  admissible,  506. 

liability  of,  to  abuse,  513. 

retroactive,  forbidden  in  some  states,  512. 

may  be  special,  510,  511. 

must  not  be  invidious,  512. 

cannot  cure  want  of  jurisdiction,  514. 

may  heal  irregularities,  514. 

cannot  make  good  what  could  not  originally  have  been  authorized,  518. 

instances  of  defects  not  cured  by,  515-517. 

unlawful  discriminations  cannot  be  made  good,  516,  517, 

sale  of  wrong  land  cannot  be  validated,  516,  517. 
or  of  land  after  the  tax  is  paid,  516,  517. 

general  principle  as  to  what  may  be  made  good,  516-518. 

may  be  prospective,  521-526. 

may  apply  to  pending  suits,  520. 

not  to  cases  which  have  passed  into  judgment,  520. 
(See  Curative  Laws.) 
HEALTH  — 

taxation  for  protection  of,  211. 

draining  lands  for,  211,  1168-1172,  1237,  1238. 

whether  health  must  be  a  purpose  of  drainage  assessments,  211,  1131. 

board  of,  is  a  state  functionary,  1300. 

compulsory  taxation  for,  1300. 

sanitary  regulations,  211. 

as  a  purpose  of  taxation,  211. 

HEARING  — 

right  to,  not  to  be  taken  away  retrospectively,  518. 

is  of  right  in  tax  cases,  624-633. 

alterations  in  assessments  without  opportunity  for,  are  illegal,  624,  774- 

786,  1444. 
notice  of,  must  be  given  as  statute  provides, 

(See  Notice.) 
in  review  of  assessment,  parties  dissatisfied  may  have,  1378. 

if  not  applied  for,  all  remedy  is  usually  lost,  1378. 

decision  upon,  is  final,  1380. 
on  certiorari,  only  extends  to  jurisdiction,  1405,  1406.  \ 

(See  Certiorari.) 
when  may  be  had  in  equity, 

(See  Equity.) 
general  right  to, 

(See  Law  of  the  Land.) 
in  tax  proceedings,  under  Fourteenth  Amendment,  65. 
required  in  special  assessments,  1241. 
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HEARTHS  — 

taxation  of  houses  by,  29. 

HEIRS  — 

assessment  of  estate  to,  726. 

HIGH  SCHOOLS  — 
taxation  for, 

(See  Education.) 
exemption  of  buildings  for, 
(See  Exemptions.)  ♦ 

HIGH  WATERS  — 
protection  against, 
(See  Levees.) 
HIGHEST  BIDDER  — 

right  of,  to  lands  sold  for  taxes,  958. 
HIGHWAY  LABOR  — 

requirement  of,  16,  314-316. 

is  in  nature  of  police  regulation,  1126. 
right  to  perform,  not  to  be  taken  away  by  officer,  1443.  , 

decision  on  exemption  from,  is  a  judicial  act,  1465. 

officers  not  liable  for  error  in,  1465. 
commutation  for,  17,  285,  407,  408. 
recovery  for,  when  levy  illegal,  1489 
(See  Labor.) 

HIGHWAYS  — 

duty  of  government  to  provide  for,  212. 
chartering  corporations  to  make,  213. 

principles  applicable  to,  whether  they  apply  to  railroads,  213,  217. 
cannot  tax  to  make,  unless  the  land  has  been  appropriated,  216. 
.    methods  of  providing  for  construction  of,  229-240. 
districts  for  taxation  for,  276,  278. 
personalty  not  to  be  exempted  in  taxing  for,  291. 
exceptional  burdens  for  construction  of,  230,  231. 
special  assessments  for,  230,  231,  1159. 
are  state  works,  229. 
are  constructed  by  localities,  229. 

,  labor  contributions  for,  15, 28,  285,  314-316,  404-406,  1126,  1160. 
requirement  of,  in  the  nature  of  a  police  regulation,  1126. 
states  may  compel  municipalities  to  construct,  1297. ' 

whether  this  principle  can  apply  to  a  road  exceptionally  expensive, 
1312-1317. 
apportionment  of  cost  of,  between  counties,  etc.,  1397. 
special  districts  for,  240-249. 

(See  Bridges;  Free  Bridge;  Planeroads;  Streets;  Turnpikes; 
Roads.) 
legislature  may  levy  taxes  for,  212. 
private  corporation,  taking  toll  for  use  of,  216. 
turnpike  company,  tax  in  aid  of,  213. 
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HIGHWAYS  —  continued. 

assessment  for  opening  and  making,  216. 

apportionment  of  taxes  for,  229. 

gravel  roads,  legislature  may  levy  taxes  for,  216. 

special  assessment  of,  upon  premises  fronting  on,  231. 

labor  on,  and  commutation  of  taxes,  407. 

as  a  purpose  of  taxation,  212,  217. 

compulsory  local  taxation  for,  1297,  1298. 

assessment  local,  of  taxes  for,  1160-1167. 

city  may  tax  for  subway  for  street  cars,  216. 
HOMESTEAD  — 

exemption  of,  from  taxation,  345-347. 

•  redemption  of,  from  sales,  1036. 

sale  of,  for  taxes,  961. 
HORSES  — 

taxation  in  respect  of,  32. 
HOSPITALS  — 

taxation  for,  205. 

support  of,  a  public  purpose  of  taxation,  205. 
HOTEL  PROPERTY  — 

exemption  of,  381,  382. 

taxation  of,  393. 

HOTELS  — 
tax  on,  1112. 

HOUSE-BOAT  — 

tax  on  person  residing  in,  158. 

HOUSEHOLD  GOODS—     ' 

exemption  of,  345-347. 
HOUSES—   ' 

taxes  on,  measured  by  rents,  29. 
by  hearths,  29. 
by  windows,  29. 

(See  Betterments;  Improvements.) 

I. 

IDENTIFICATION  — 

of  land  in  tax  proceedings, 
(See  Description.) 
IGNORANCE  — 

of  one's  rights,  in  paying  an  illegal  tax,  no  ground  for  recovery  back, 

1495. 
ruling  in  Kentucky,  1498. 

ILLEGAL  ACTION  — 

of  officers,  presumption  that  it  will  not  be  persevered  in,  1449. 
remedies  for, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
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ILLEGAL  CONTRACTS  — 

those  in  fraud  of  the  revenue  are,  828. 

will  not  be  enforced,  829. 

whether  the  rule  applies  to  contracts  in  fraud  of  foreign  revenue  laws, 

829. 
where  license  is  required  and  not  taken  out,  1096. 

ILLEGAL  OCCUPATIONS  — 

taxation  of,  under  internal  revenue  law,  1140. 
may  be  taxed  by  the  state,  1137-1140. 

ILLEGAL  TAXES  — 

collector  may  refuse  to  collect,  1330. 

whether  he  should  raise  question  of  illegality,  1330. 

if  collected  must  be  paid  over,  1324. 

cannot  be  validated  retrospectively  by  the  legislature,  510, 1061, 1063. 

those  laid  for  private  purposes  are,  84. 

(See  Purposes  op  Taxation.) 
those  are,  which  violate  contracts  with  the  state,  107-123. 

or  impair  the  obligation  of  contracts,  126. 

or  are  laid  on  agencies  of  governmeht,  128-138. 

or  abridge  privileges  of  citizens';  168. 

or  which  the  states  lay  on  foreign  or  interstate  commerce,  148L 

or  are  violative  of  treaties,  171. 

or  which  are  laid  without  apportionment,  418,  419. 

or  otherwise  than  by  official  action,  426,  427. 

or  by  local  boards,  etc.,  without  legislative  authority,  469. 

or  in  disregard  of  mandatory  provisions  of  statute,  481,  482. 

or  which  are  in  excess  of  statutory  authority,  589. ' 
may  be  abated,  1378. 

may  be  contested  without  applying  for  abatement,  1476. 
cases  of  errors  which  constitute,  1406, 1443. 
enjoining  collection  of,  1422-1444. 

not  usually  permitted  on  grounds  of  irregularity  alone,  1440-1443<. 

combined  with  legal,  will  only  be  enjoined  on  the  legal  being 
paid,  1424. 

will  be  enjoined  when  they  constitute  cloud  on  title,  1444 
(See  Equity.) 
protection  of  collector  in  enforcing,  1477-1480. 
liability  of  collector  of  the  customs  for  enforcing,  1473. 
are  not  necessarily  or  usually  fraudulent,  1456. 
error  in  the  assessment  will  not  of  itself  make,  1440. 
liability  of  town,  etc.,  for,  after  paid  over,  1486. 

only  exists  when  the  tax  is  a  nullity,  1487. 

does  not  exist  if  tax  voluntarily  paid,  1495. 

what  are  voluntary  payments,  1495. 

what  compulsory,  1505. 

meaning  of  voluntary,  1500. 

recovery  on,  is  limited  to  money  paid,  1507. 

recovery  where  tax  only  in  part  illegal,  1510. 
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ILLEGAL  TAXES  — continued. 

liability  of  assessors  for  levying,  1507. 

of  collector  for  enforcing,  1507. 
remedy  by  replevin  in  case  of,  1512. 

estoppel  of  party  taxed,  by  his  conduct,  in  some  cases,  1513. 
remedy  by  mandamus,  1521, 

or  by  prohibition,  1521. 
the  political  remedy  sometimes  the  only  one,  1523. 
prosecution  against  collector  for  collection  of,  1483. 
liability  of  municipal  corporation  for,  1492. 
protest  against,  1504. 
action  for  recovery  of,  1508. 

ILLEGALITIES  — 

in  taxation,  equitable  relief  in,  1419-1432. 
correction  of,  by  certiorari,  1396-1408. 

(See  Certiorari.) 
in  municipal  organization,  may  be  cured  by  delay,  1401,  1439. 
enjoining  collection  in  case  of,  1422-1460. 

(See  Injunction.) 
protection  in  case  of,  where  officer  is  to  act  upon  certificate,  1063,  1068. 

or  upon  process  which  is  fair  on  its  face,  1475. 

ILLINOIS  — 

constitutional  provisions  for  equal  taxation  in,  285,  1186. 
taxation  of  property  must  be  by  value,  1184. 
constitutional  provisions  affecting  special  assessments,  1186. 
special  fund  for  assessments  in,  1376. 
levies  in,  must  be  by  corporate  authorities,  1237,  1309. 
constitutional  provision  for  equal  taxation  in,  285. 
illegal  item  in  tax  judgment  renders  it  void,  896. 

IMMIGRANTS  — 

tax  in  respect  of,  is  a  tax  on  commerce,  155. 

alien,  United  States  power  to  tax  each  passengen,  179. 

IMMUNITIES  — 

of  citizens  of  the  several  states,  not  to  be  abridged  in  taxation,  168. 
and  privileges,  taxes  in  abridgment  of,  168-171. 

IMPAIRING  CONTRACTS— 

(See  Contracts.) 
IMPARTIAL  TRIBUNAL  — 

right  of  every  party  to  a  hearing  before,  624,  625,  1377. 
(See  Hearing;  Law  of  the  Land.) 

IMPLICATION  — 
.  repeal  by,  202. 

IMPLICATIONS  — 

are  against  contract  not  to  tax,  111. 
against  duplicate  taxation,  398, 399. 
(See  Duplicate  Taxation.) 
101 
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IMPLICATIONS  —  continued. 

against  exemptions  from  taxation,  355-358. 

(See  Exemptions.) 
in  favor  of  correctness  of  legislative  apportionment,  417,  418. 
in  favor  of  legislative  action  as  to  purposes  of  taxation,  181,  183. 
limitations  in  power  to  tax  can  never  be  raised  by,  173-180. 

IMPLIED  EXEMPTIONS  — 

from  taxation,  what  are,  363,  364,  369. 

IMPOLITIC  TAXES  — 
imposition  of,  1103. 

IMPORTERS  — 

tax  on,  is  a  tax  on  commerce,  143. 

tax  by  states  on  goods  imported,  when  admissible,  153. 

IMPORTS  — 

taxation  of,  a  customary  resource  of  government,  36. 

not  to  be  taxed  by  the  states,  142. 

what  is  a  tax  upon,  144,  158. 

states  may  not  tax,  except,  143-150. 
IMPOSITIONS  — 

special  exemptions  from,  construed,  357-381. 

exemption,  from  "  civil  imposition,"  construed,  563-565. 

IMPOSTS  — 
what  are,  6. 
unlawful,  may  be  recovered  back,  1473-1486. 

unless  paid  without  protest,  1486. 
exemption  from  "  tax  or  impost,"  363-365. 

IMPRISONMENT  — 

for  taxes,  may  be  authorized,  30,  31. 

this  not  imprisonment  for  debt,  31. 

not  now  generally  allowed,  847. 

may  be  provided  for  in  case  of  license  fees,  847. 
IMPROVEMENT  — 

of  public  waters,  tolls  for  use  of,  148. 

of  wet  lands,  special  assessments  for,  1131. 

must  have  reference  to  the  public  interest,  1181. 

the  public  health  not  the  sole  consideration,  1131. 
(See  Drains.) 
IMPROVEMENTS  — 

discrimination  in  favor  of,  421. 
(See  Betterments.) 

assessments  for,  as  to  non-residents,  58. 

tax  upon,  due  process  of  law,  58-68. 

local  assessments  on,  62,  63. 

local  assessments  of  non-residents,  58. 

looal,  taking  property  for,  68.  , 

of  navigable  river,  not  taxable  as  local  improvement,  1166. 
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INADEQUACY  OF  PRICE  — 

will  not  defeat  tax  sale,  958.  ' 

is  usually  found  to  exist,  913. 
of  land  sold  for  taxes,  959. 

INADEQUATE  RELIEF  — 

remedy  in  equity  in  such  cases,  1428-1435. 
in  case  of  cloud  upon  title,  1444. 

in  case  of  one  in  possession  whose  land  another  claims,  1455. 
in  case  of  threatened  irreparable  injury,  1434, 
(See  Equity.) 

INCIDENTAL  BENEFITS  — 

will  not  support  taxation,  187, 303 

(See  Manufacturing  Enterprises.) 
will  not  support  special  assessments,  1338, 1330. 

(See  Benefits.)  > 

to  those  not  taxed,  will  constitute  no  objection  to  a  tax,  358, 359. 

INCIDENTAL  INJURIES  — 

from  exercise  of  lawful  powers,  cannot  entitle  a  citizen  to  compensa- 
tion. 208. 
compensation  sometimes  made  in  case  of,  208. 

INCOME  — 

taxes  on,  11,  30. 

meaning  of,  389. 

difficulty  in  adequate  enforcement  of  tax  on,  30. 

'reasons  which  render  it  unequal,  30. 

taxes  should  be  in  proportion  to,  27. 

exemption  of,  from  taxation,  how  construed,  403. 

of  a  corporation  may  be  taxed,  though  its  dividends  are  exempt,  406,  407. 

of  corporation  on,  when  stock  exempt,  406, 407. 

franchise  taxes  measured  by,  683. 

taxes  on,  11, 30. 

of  corporations,  assessment  of,  684-686. 

tax  on,  when  received  from  interstate  commerce,  155. 

INCONVENIENCES  — 

to  result  from  setting  aside  a  tax  levy,  may  be  reason  for  refusing  a 

certiorari,  1401, 
must  be  considered  in  deciding  upon  injunction,  1423. 
from  delays  in  collection,  may  justify  summary  remedies, 

(See  Summary  Remedies.) 
or  the  taking  away  of  common-law  remedies, 
(See  Replevin.) 

INCORPORATIONS  — 
(See  Corporations.) 

INCREASE  — 

in  assessment  without  notice,  634,  625, 781. 
this  not  a  mere  irregularity,  1443, 1444. 
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INCUMBRANCE  — 

when  an  illegal  tax  may  constitute  an  apparent,  1444 

removal  of,  in  equity,  1444. 
(See  Cloud  Upon  Title.) 

taxation  of, 

(See  Mortgage.) 
INDEBTEDNESS  — 

public,  taxation  for,  219. 

incurred  for  illegal  object  is  void,  219,  220. 

private,  may  be  taxed, 
(See  Bonds;  Credits.) 

of  municipalities,  mandamus  to  compel  payment  of,  1365, 1366. 
compulsory  taxation  by  state  to  meet,  1300. 

payment  of  taxes  on,  as  a  condition  to  recovering,  1084. 

municipal,  as  a  tender  for  taxes,  1149. 
INDEMNIFICATION  — 

of  municipal  officers  acting  in  good  faith,  208. 
legislature  sometimes  compels,  308,  1302. 

of  purchaser  at  tax  sale,  municipalities  not  bound  to,  1512. 

of  losers  by  riots,  1302. 

of  losers  by  exercise  of  taxing  power,  209. 
INDIAN  LANDS  —  ' 

taxation  of,  after  Indian  title  extinguished,  626,  627. 
INDIAN  RESERVATION  — 

tax  on  licensed  trader  on,  167. 

tax  of  property  of  non-Indians  on^  167. 
INDIAN  TRIBES  — 

trade  with,  not  taxable  by  states,  148. 

lands  of,  beyond  power  of  state  to  tax,  85. 
INDIANA  — 

constitutional  provisions  for  equal  taxation  in,  289,  1188. 
requiring  property  to  be  taxed  by  value,  1186. 
affecting  special  taxation,  1187. 

special  fund  for  assessments  in,  1279. 
INDIANS  — 

retaining  tribal  relations,  untaxable  by  state,  85. 
INDIRECT  TAXES  — 

what  are,  10-12. 

may  be  equally  just  with  any  other,  11,  256,  257. 

what  may  be  uh just,  11,  256,  267,  268. 

on  luxuries,  policy  of,  11. 

INDIVIDUAL  RIGHTS  — 

protection  of,  by  constitutions, 

(See  Constitutional  Principles.) 
INELIGIBILITY  — 

to  office,  effect  of,  if  the  party  acts,  430. 
(See  Officers  De  Facto.) 
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INEQUALITY  — 

is  meant  to  be  avoided  in  taxation,  3,  254,  255. 
apportionment  to  secure  against,  206,  208. 

(See  Apportionment.) 
cannot  always  be  prevented,  255. 
may  exist  in  case  of  single  tax,  254,  255. 
why  a  tax  on  luxuries  not  subject  to  objection  for,  255. 
does  not  render  a  tax  illegal,  255. 
in  the  case  of  school  taxes  on  non-residents,  256,  257. 
does  not  necessarily  exist  where  tax  is  restricted  to  few  subjects,  259, 

260. 
discriminations  which  produce,  not  necessarily  unlawful,  259,  260. 

are  unlawful  when  special  and  invidious,  259-263,  385,  386. 
taxing  one  kind  of  occupations  and  not  others,  may  not  cause,  259-263. 
constitutional  provisions  designed  to  guard  against,  274-340. 
produced,  by  exemptions,  ' 

(See  Exemptions.) 
accidental  omissions  of  property,  do  not  invalidate  the  levy,  383. 
fraudulent  assessments,  relief  against,'  385,  386,  1456. 
caused  by  duplicate  taxation,  386-408. 
(See  Duplicate  Taxation.) 

taxing  land  and  the  mortgage  upon  it,  391,  392. 

taxing  corporations  on  property  and  on  franchise,  391-393. 

taxing  income  and  the  property  it  is  invested  in,  389. 
presumption  against  intent  to  cause,  in  tax  laws,  398-408. 
produced  by  granting  monopolies,  410. 

(See  Monopolies.) 
must  result  from  frequent  changes  in  legislation,  410. 
in  the  case  of  license  fees,  1143,  1144. 

purposely  caused  in  case  of  prejudicial  employments,  1125, 1140- 
1142. 
abatement  of  taxes  in  cases  of,  1378. 

(See  Abatement.) 
caused  by  unequal  assessments,  cannot  be  corrected  by  certiorari,  1403- 

1405. 
no  remedy  against  assessors  for,  1461-1467. 

unless  they  deprive  the  taxpayer  of  some  legal  right,  1471. 
does  not  necessarily  result  from  illegalities,  1482. 
political  redress  the  principal  security  against,  1523. 

(See  Equality.) 
INFANTS  — 

are  taxable,  though  they  have  no  voice  in  representation,  23,  94-97, 
taxation  of  property  of,  to  guardian,  672. 
rules  for  redemption  of  lands  of,  1028. 

(See  Minors.) 
INFERIOR  JURISDICTIONS  — 

correction  of  errors  of,  by  certiorari,  1396. 

(See  Certiorarl) 
the  remedy  by  prohibition  in  case  of,  1521. 
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INFERIOR  JURISDICTIONS  —  continued. 

errors  of  judgment  in,  cannot  be  corrected  by  mandamus,  1351-1353. 
may  be  compelled  by  mandamus  to  perform  ministerial  action,  1370. 
conditions  to  appeals  from,  1060. 

IMFORMALITIES  — 

(See  Errors;  Irregularities.) 

INHABITANTS  — 

(See  Residence.) 

INHERITANCES  — 
taxes  on,  34,  1223. 

(See  Successions.) 
exemption  of,  strictly  construed,  379,-  380. 
falling  to  citizens  of  other  states,  169. 
INJUNCTION  — 

the  available  remedy  in  equity  in  case  of  illegal  tax,  1422. 
mischiefs  that  may  flow  from  awarding,  in  tax  cases,  1423. 
not  usually  awarded  in  case  of  personal  taxes,  1440.  ^ 

awarded  in  cases  of  irreparable  injury,  1422,  1434. 
issue  of,  in  tax  cases  may  be  forbidden,  1423. 

of  equitable  conditions  imposed,  1424. 
conditions  imposed  by  courts  in  issuing,  1424. 
may  issue  in  cases  of  fraud,  accident  or  mistake,  1425. 

to  prevent  multiplicity  of  suits,  142,5-1430,  1433. 
who  to  apply  for,  in  case  of  public  injury,  1434. 
in  case  of  threatened  misappropriations,  1434-1439. 
.     application  for,  should  be  prompt,  1439. 

whether  corporate  organization  to  be  questioned  on,  1439. 

to  protect  the  value  of  securities,  1415. 

to  protect  franchise  from  destruction,  1416-1418. 

in  case  of  discrimination  in  discounts,  1440. 

not  granted  because  of  depreciation  in  property,  1440. 

nor  because  title  has  been  in  dispute,  1440. 
by  some  courts  in  any  case  of  illegal  municipal  taxation,  1419. 
not  awarded  against  political  action,  49,  1429,  1433. 

nor  in  case  of  merely  excessive  assessments,  1440. 

•nor  of  merely  irregular  taxation.  1440-1444. 
not  generally  awarded  in  case  of  personal  tax  in  respect  of  lands,  1444. 
joint  bills  for,  1429. 

not  awarded  where  the  remedy  at  law  is  inadequate,  1444 
to  restrain  fraudulent  assessments,  1456. 
to  restrain  illegal  corporate  action,  1425. 

whether  taxpayers  can  file  bill  for,  1433. 

irreparable  injury  in  such  cases,  1433. 
what  will  estop  one  from  applying  for,  1513. 
security,  due  process  of  law,  66. 
when  does  not  lie  against  collector,  115. 
relief  by,  in  tax  cases,  1422-1427 

how  restricted,  1422-1427. 
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INJUNCTION  —  continued. 

on  collection  of  tax,  security,  66. 

to  restrain  business  of  railway  till  payment  of  tax,  41. 

equitable  relief  by,  1418. 

the  remedy  for  errors  and  mistakes,  1422. 

in  case  of  void  tax,  1428. 

will  not  lie  in  case  of  vote  upon  tax,  1437. 

in  case  of  assessments,  1438. 

collection  of  tax,  1438. 

school  tax,  1438. 
irregularities  feared  are  no  ground  for,  1444 
in  case  of  excessive  assessment,  1446. 

(See  Restraints.) 
INJURIES  WITHOUT  REMEDY  — 

cases  of,  under  tax  laws,  will  occur,  1523.  '    ' 

(See  Inequality.) 

INJURY  - 

from  riots,  municipalities  may  be  compelled  to  indemnify,  1302. 
from  an  exercise  of  the  taxing  power,  may  be  indemnified,  208. 
irreparable,  equitable  relief  against,  1416.  , 

INJUSTICE  — 

of  taxation  cannot  render  it  void,  4. 

of  legislative  action,  judiciary  cannot  take  cognizance  of,  46-49. 

except  in  case  of  wanton  perversion  of-  power,  50,  185. 
impossibility  of  avoiding,  in  taxation,  254-259. 
intentional  may  render  tax  illegal, 

(See  Invidious  Assessments;  Invidious  Exemptions.) 
resulting  from  accidental  omissions, 

(See  Omissions.) 
by  the  state,  will  not  be  presumed,  1344. 

of  tax,  no  excuse  for  county  treasurer  for  not  proceeding  with,  1368. 
what  will  render  tax  void, 

(See  Illegal,  Taxes.) 
what  cannot  be  validated  by  legislation, 

(See  Curative  Laws.) 
abatement  of  tax  in  cases  of,  1378. 
reviews  for  the  correction  of,  1378,  1380. 
certiorari  not  a  remedy  for, 

(See  Certiorarl) 
of  tax  levy,  no  ground  for  injunction,  1443. 
remedy  in  equity  in  case  of  intentional,  1422-1456. 
of  state,  in  enforcing  local  taxation  for  local  purposes,  1305-1317. 
INQUEST  OF  OFFICE— 

whether  essential  in  forfeitures  for  delinquency,  859-861,  906. 

(See  Forfeitures.) 
INQUISITORIAL  PROCEEDINGS  — 

necessary  in  case  of  tax  on  income,  29,  38. 
objections  to,  29,  38,  39. 
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INQUISITORIAL  PROCEEDINGS  —  continued, 
cannot  be  effectual,  29. 
in  case  of  health  taxes,  29. 
in  case  of  taxes  on  personalty,  38. 

INSPECTION  FEES  — 
are  not  taxes,  1148. 

INSPECTION  LAWS  — 

of  states,  fees  under,  138,  1149. 
INSPECTORS  OF  ELECTION^- 

not  liable  for  erroneous  exercise  of  judicial  functions,  1465. 
(See  Judicial  Officers.) 
INSTALMENT  — 

payment  of  tax  by,,  806. 

payment  of  special  assessments  by,  1275. 

INSTITUTIONS  OF  LEARNING  — 

exemption  of,  from  taxation, 
(See  Exemptions.) 
INSTRUCTION,  RELIGIOUS  — 

tax,  in  aid  of,  197. 

as  a  purpose  of  taxation,  197,  198. 
INSTRUCTION,  SECULAR  — 

tax,  in  aid  of,  198-204. 
INSURANCE  COMPANIES  — 

whether  inequality  is  produced  in  singling  out  for  taxation,  260,  261, 
274,  276,  294,  297,  298,  302. 

capital  of  mutual,  iwhat  is,  699-703. 

surplus  of,  what  is,  699.        ' 

taxes  on  foreign,  276. 

guaranty  stock  of  mutual,  699-702. 

English  joint-stock,  taxation  of,  702. 

commutation  by,  381. 
(See  Corporations.) 

fees  for  regulation,  1149. 

assessment  of,  for  taxes,  700-703. 

tax  on,  1112,  1148. 
INTEGRITY  — 

statutes  to  protect  officers  acting  with,  1470. 

whether  want  of,  will  render  assessors  liable,  1472-1475. 

of  officers,  the  chief  protection  in  tax  matters,  1523 
INTELLIGENCE  — 

taxes  upon, 

(See  Newspapers.) 

of  public  officers,  reliance  upon  in  taxation,  1523. 
INTENT  — 

must  govern  in  construction  of  statutes,  451,  462,  463. 

if  plain,  rules  of  interpretation  are  unimportant.  451. 
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INTENT  —  continued. 

aids  in  arriving  at,  451-453. 
(See  Construction.) 

to  defraud, 

(See  Fraud.) 

of  party  in  describing  lands;  may  be  aided,  740-742. 

whether  this  principle  applicable  to  descriptions  in  assessment  roll, 
740-742. 

malicious,  whether  it  will  render  assessors  liable,  1472-1475. 

legislative,  to  govern  in  construction  of  tax  laws,  450,  452. 
INTEREST  — 

taxes  do  not  commonly  bear,  20. 

taxes  on,  32. 

what  recoverable  in  suit  for  illegal  taxes  paid,  1507. 

imposed  as  a  penalty  for  delay  in  paying  taxes,  900-906. 

in  suit  complainant  must  have,  when,  1427, 1428. 

on  delinquent  taxes,  lien  includes,  871. 

INTEREST  ON  MONET  - 
tax  on,  32. 

INTERESTS,  SEPARATE  — 

purchases  by  one  joint  owner,  966. 
redemption  in  cases  of,  1045. 

INTERFERENCE  — 

with  collector,  in  collection  of  tax,  899. 

INTERNAL  IMPROVEMENTS  — 
taxation  for,  214 

grounds  on  which  it  must  be  supported,  214-217. 
compulsory,  not  admissible, 

(See  Compulsory  Local  Taxation.) 

INTERNAL  REVENUE  — 

penalties  for  frauds  upon,  899. 
construction  of  statutes  for, 

(See  Construction  of  Tax  Laws.) 
liability  of  collector  of,  1482,  1486. 

(See  Collector  of  Taxes.) 
taxes  laid  for, 

(See  Excise  Taxes;  Taxes.) 
INTERPLEADER  — 

bills  of;  may  sometimes  be  necessary,  1461. 

to  compel  two  towns  to  decide  in  which  executor  is  taxable,  1461. 
INTERPRETATION  — 

of  revenue  statutes,  should  aim  at  the  intent  in  passing  them,  452,  453. 
aids  to,  where  intent  is  not  apparent,  451-453. 
rules  for  reaching,  626,  627. 

(See  Construction.) 
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INTERSTATE  COMMERCE  — 

limitation  of  power  to  tax,  148-168. 
(See  Commerce.) 

INTOXICATING  DRINKS  — 
taxation  of,  as  luxuries,  36. 
frauds  and  evasions  when  taxes  heavy,  36. 
laws  prohibiting  dealing  in,  1133-1135. 
may  be  taxed,  though  the  sale  unlawful,  1134-1137. 
taxation  of,  under  the  police  power,  1142,  1146. 
federal  licenses  to  dealers  in,  1137, 1152. 
(See  Liquors.)    , 

INTRUDERS  — 

into  office,  who  are,  426,  427,  439. 

are  estopped  from  disputing  their  authority  when  called  upon  to  ac- 
count for  moneys  collected,  439 
into  office,  estoppel  against,  439. 

INVENTORS  - 

privileges  of,  not  taxable,  14i. 

INVIDIOUS  ASSESSMENTS  — 
distinguished  from  taxes,  4. 
illustrations  of,  385,  386. 
relief  in  equity  from, 

(See  Injunction;  Curative  Laws.) 

INVIDIOUS  CURATIVE  LAWS  — 

are  not  admissible,  514. 

illustrations  of.  514-518. 
(See  Curative  Laws.) 
INVIDIOUS  EXEMPTIONS  — 

are  not  admissible,  381-383. 

will  not  make  one's  tax  void  if  it  is  not  thereby  increased,  383. 

in  case  of  manufacturing  enterprises,  261-263. 
(See  Curative  Laws.) 
INVOLUNTARY  PAYMENTS  — 

of  illegal  taxes,  recovery  back  in  cases  of,  1486. 

those  made  under  protest  are  deemed  to  be,  1495,  1498. 

or  under  threat  of  distress,  1505. 

or  on  presentation  of  legal  process,  1505. 
(See  Voluntary  Payments.) 

collection  of  interest  in  case  of,  1507. 
IOWA  — 

constitutional  provisions  for  equal  taxation  in,  291. 

do  not  admit  of  exemptions  of  corporate  property,  293. 

special  fund  for  assessments  in,  1279. 

short  statute  of  limitations  in,  1072. 

separate  tax  sales  disallowed,  981. 

tax  deed  for  tax  sales  bf  several  years,  valid  when,  1003. 
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IRREGULAR  ASSESSMENTS  — 

are  not  to  be  corrected  on  certiorari, 

(See  Certiorari.) 
will  not  be  enjoined, 

(See  Injunction.) 
do  not  render  assessors  trespassers,  1461-1467. 

(See  Assessors.) 
towns  are  not  liable  for,  1487. 

(See  Irregularities.) 

IRREGULAR  TAXES  — 

are  not  void  for  that  reason  alone,  1440. 

(See  Illegal  Taxes.) 
liability  for,  1493.  , 

(See  Illegal  Taxes.) 
IRREGULARITIES  — 

methods  of  curing  in  tax  cases,  506. 

cannot  be  cured  by  conclusive  rules  of  evidence,  506. 

or  by  legislative  mandates,  508. 
may  be  cured  by  special  curative  laws,  510,  511. 

or  by  general  laws,  520. 

or  by  prospective  laws,  521. 
(See  Curative  Laws.) 

or  by  reassessing  the  tax,  526-529. 

or  on  a  judicial  hearing,  533. 
curing  by  amendment,  533-554. 

(See  Amendments.) 
in  the  execution  of  directory  statutes,  may  be   overlooked,  475,  476, 

494,  495. 
clerical,  may  be  disregarded,  534,  535,  1480. 
conditions  sometimes  imposed,  to  the  taking  advantage  of,  1057-1063. 

what  not  mere  irregularities,  1443. 
in  case  of  local  assessments,  1165. 
not  corrected  on  certiorari, 

(See  Certiorarl) 
not  a  ground  for  relief  in  equity, 

(See  Equity,  Court  op;  Injunction.) 
statutory  methods  of  attack,  1462. 
in  taxation,  relief  against,  1440-1444. 
feared,  are  no  grounds  for  injunction,  1444. 
IRREPARABLE  INJURY  — 

a  tax  which  will  cause,  may  be  restrained,  1415. 
instances  of  a  tax  which  might  destroy  a  franchise,  1416. 
distress  of  goods  is  not  supposed  to  cause)  1417. 

exceptional  cases,  1418. 
IRREPEALABLE  EXEMPTIONS— 
states  may  grant,  107. 

necessity  of  consideration  for,  108.  > 

by  corporate  charters,  115._ 
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IRREPEALABLE  EXEMPTIONS  —  continued. 

do  not  exist  where  right  to  repeal  is  reserved,  115. 
implication  against  intent  to  grant, 
(See  Exemptions.) 

IRRIGATION  — 

organization  of  districts,  71. 

due  process  of  law,  71. 

of  arid  lands,  a  public  purpose,  211. 

assessment  upon  lands  benefited  by,  71,  311. 

as  a  purpose  of  taxation,  211. 

districts,  organization  of,  as  due  process  of  law,  71. 
ISSUING  LICENSES  — 

proceedings  on,  1149. 

conditions  imposed,  1149. 

whether  they  are  of  right  when  the  conditions  are  complied  with,  1149. 


J. 

JOINDER  OF  PARTIES  — 

in  cases  of  alleged  illegal  taxation,  1392,  1396,  1405,  1422,  1439, 1455. 

JOINT  BOARDS  — 

must  meet  and  consider  subject  referred  to  them,  440,  441. 

separate  action  of  members  is  invalid,  440-442. 

custom  cannot  change  this  rule,  442. 

if  only  two  of  three  members  are  chosen,  they  cannot  act,  442. 

majority  may  act  ,if  all  cannot  agree,  443. 

presumption  in  favor  of  action  of,  443. 

are  subject  to  the  writ  of  mandamus,  1367-1380. 

acts  by,  at  unauthorized  meetings,  558,  589. 

certiorari  to  review  action  of,  1378,  1401,  1406. 

(See  Boards  of  Equalization;   Boards  of  Review;  Board  of 
Supervisors.) 

JOINT  COMPLAINTS  — 

where  an  illegal  tax  affects  all  taxpayers  alike,  1396. 

where  two  or  more  are  alike  affected,  1429. 

cannot  be  entertained  where  the  grounds  of  complaint  are  distinct, 

1439. 
reasons  favoring  them,  1430. 

cannot  be  entertained  on  sole  ground  of  saving  expense,  1431. 
by  taxpayers  to  restrain  political  action,  1425-1439. 

•JOINT  OWNERS  — 

assessment  of  property  of,  729. 
redemptions  by,  1045. 
separate  judgments  against,  for  taxes,  798. 
separate  purchases  by, 

(See  Tenant  in  Common.) 
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JUDGMENT  — 

compelling  payment  of,  by  mandamus,  1359-1365. 

by  federal  courts,  1373. 
of  board  of  review,  is  final,  1380-1393. 
cannot  be  set  aside  by  statute,  516,  517. 
summary,  against  collector  and  sureties,  1340-1346. 
taxable,  though  owned  by  non-resident,  93. 
assessment  of  tax  is  not  a,  19. 
in  suits  in  rem,  void  if  premature,  892-898. 
in  tax  suits,  896. 
recitals  in,  898, 

personal,  tax  lien  not  discharged  by,  874. 
mandamus  to  levy  satisfaction  of,  1358. 

'  JUDGMENT,  ERRORS  OF  — 

do  not  render  taxes  illegal,  1280,  1467. 
do  not  render  an  officer  liable,  1461-1467. 
(See  Judicial,  Officer.) 

JUDGMENT  FOR  TAXES  — 
proceedings  subsequent  to,  636. 
recitals  in  record,  626. 
lien  not  merged  in,  874. 

JUDGMENT  OF  ONE'S  PEERS  —  s 

the  guaranty  of,  in  Magna  Charta,  53. 

(See  Constitutional  Principles;  Jury  Trial;  Law  of  the  Land.). 

JUDICIAL  ACTION  — 

assessors  exercise,  in  valuing  property,  1466. 
is  had  by  boards  of  equalization,  786. 

by  boards  of  review,  786. 

by  highway  officers  in  some  cases,  1465. 

by  appraisers  of  damages,  1465. 

by  inspectors  of  election,  1465. 

by  school  directors,  1465. 

by  township  boards,  1466. 
is  void  if  it  is  usurped,  1467. 
ministerial  officers  do  not  exercise,  in  enforcing  taxes,'  45. 

(See  Judicial  Officers.) 
by  courts,  not  necessary  in  tax  cases,  49. 

but  may  be  provided  for, 

(See  Judgment  for  Taxes.) 
by  appellate  boards,  1393. 

JUDICIAL  CORRECTIONS  — 
of  tax  proceedings,  533-544 
on  certiorari, 

(See  Certiorarl) 
by  allowing  amendments, 

(See  Amendments.) 
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JUDICIAL  DUTY  — 

discretion  in  exercise  of,  cannot  be  controlled  by  mandamus,  1350-1353. 
performance  of,  when  may  be  compelled,  1353-1359. 
liability  in  performance  of, 
(See  Judicial  Officers.) 

JUDICIAL  OFFICERS  — 

are  not  liable  for  errors  of  judgment,  1461. 

reasons  for  the  exemption,  146.1. 

the  principle  extends  to  alUjivho  exercise  judicial  functions,  1465. 

instances  of  such  officers,  1465,  1466. 

the  principle  applies  to  assessors,  1466. 

what  it  protects  them  against,  1467. 
are  liable  for  exceeding  their  jurisdiction,  1467. 

instance,  of  personal  tax  on  non-resident,  1467. 

or  of  assessing  a  tax  never  voted,  1469. 

or  an  excessive  tax,  1469. 

or  a  sum  voted  for  an  illegal  purpose,  1469. 
are  liable  for  depriving  a  party  of  a  substantial  right,  1471. 
distinction  between  error  of  judgment  and  excess  of  jurisdiction,  1469- 

1471. 
whether  malice  will  render  liable,  1472-1475. 

JUDICIAL  POWER  — 

taxation  does  not  pertain  to,  46. 
what  it  consists  in,  46. 

not  to  be  exercised  by  the  legislature,  506-508. 
(See  Judiciary.) 

JUDICIAL'  PROCEEDINGS  — 

to  enforce  levy  and  collection  of  taxes,  59. 
in  cases  of  forfeiture,  863. 

JUDICIAL  PROCESS  — 

(See  Certiorari;  Judiciary;  Mandamus.) 

JUDICIARY  — 

can  afford  no  redress  against  oppressive  taxation,  9,  10. 

the  levy  of  taxes  does  not  belong  to,  46. 

cannot  question  the  policy  of  tax  laws,  46,  191. 

can  only  restrain  excess  of  jurisdiction,  45,  185,  225,  234,  235. 

as  where  tax  legislation  is  merely  colorable,  50,  1179,  1209. 

or  has  private  purposes  in  view,  181-185,  206. 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
is  sometimes  vested  with  statutory  power  of  review,  50,  1382. 
must  presume  in  favor  of  legislation,  184. 
is  not  to  judge  of  legislative  motives  in  taxing,  191. 
is  sometimes  authorized  to  correct  irregularities,  533. 
power  of,  to  permit  amendments  in  tax  cases,  534. 
cannot  control  discretionary  local  powers  of  taxation,  582,  583. 
sitting  to  revise  tax  proceedings,  must  observe  statutory  regulations 
630,631. 
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JUDICIARY  —  continued. 

whether  forfeitures  must  be  declared  by,  861. 

(See  Forfeitures.) 
cannot  redress  wrongs  in  special  assessments,  1256. 
,  cannot  limit  the  acknowledged  powers  of  the  legislature,  9. 
right  to  a  hearing  by, 

(See  Law  op  the  Land.) 
officers  of  the,  ,not  personally  liable  for  errors, 

(See  Judicial  Officers.) 
judgments  by,  for  taxes, 

(See  Judgments  for  Taxes.) 
power  to  compel  performance  of  official  duty, 

(See  Mandamus.) 
can  afford  no  redress  against  oppressive  taxation,  when,  10. 
no  concern  with  policy  of  tax  legislation,  47.  ' 

when  may  interpose  in  tax  matters,  49. 
tax  proceedings,  when  reviewable  by,  50. 
policy  excludes  action  by  juries,  52. 
Magna  Charta  provision  implies  no  action,  when,  53. 
rule  for  interference  by,  55. 
jurisdiction  under  Fourteenth  Amendment,  56. 
JURISDICTION  — 

to  tax,  what  gives,  22,  183. 

extends  to  all  the  subjects  of  taxation,  9. 

exists  where  protection  is  due,  22. 

may  exist  in  behalf  of  government  de  facto,  7. 

is  confined  to  territorial  limits,  84,  85. 

does  not  exist  in  the  case  of  non-residents,  84-86. 

of  personalty,  depends  on  residence  of  owner,  86-94,  642. 

cannot  reach  corporate  shares  of  non-resident  corporators,  25. 

unless  the  charter  provides  therefor,  95. 
of  states,  does  not  embrace  agencies  of  government,  129. 
must  be  limited  to  the  district  taxed,  225. 
excess  of,  in  taxation  may  be  restrained,  47-49. 

(See  Judiciary.) 
want  of,  cannot  be  cured  retrospectively,  598. 

(See  Curative  Laws.) 
consent  cannot  give,  in  tax  cases,  644. 
necessity  for,  when  judgments  are  to  be  taken  for  taxes, 

(See  Judgment  for  Taxes.) 
to  levy  special  assessments  depends  upon  property  being  benefited, 
1153-1155. 

(See  Assessments,  Local.) 
in  summary  proceedings,  must  appear  by  the  recitals,  1344. 
limitations  upon,  in  the  nature  of  taxation, 

(See  Limitations  Upon  the  Taxing  Power.) 
limitations  specially  imposed  by  constitutions,  274-342. 
limitations  imposed  by  the  federal  constitution,  178-180. 

(See  Constitution  of  the  United  States.) 
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JURISDICTION  —  continued. 

of  the  United  States  to  tax, 
(See  United  States.) 
•       an  assessment  made  without,  is  void,  1390. 

certiorari  to  review  questions  of,  1396-1408. 
(See  Certiorari.) 

municipal  bodies  must  keep  strictly  within,  1408. 

want  of,  in  judicial  offioers  will  render  them  personally  liable,  1467. 

what  constitutes  a  want  of,  in  assessors,  1469-1471. 

of  supervisor,  what  necessary  t»,  1475. 

tax  laid  without,  may  be  resisted,  1476. 

keeping  inferior  tribunals  within,  by  prohibition,  1521. 

of  nation  and  state,  distinct,  129. 

exclusive  of  United  States  in  taxation,  129. 

of  state,  excluded  by  that  of  United  States,  129. 

independent  of  United  States  and  of  the  states,  129. 

in  equity,  amplification  of,  in  tax  cases,  1418-1431. 

of  federal  courts,  of  tax  matters  under  Fourteenth  Amendment,  56. 

of  courts,  to  enforce  tax  liens,  879. 

JURISDICTION,  INFERIOR— 
(See  Inferior  Jurisdiction.) 

JURY  TRIAL  — 

guaranty  of,  in  Magna  Charta,  51,  52. 

(See  Law  of  the  Land.) 
not  of  right  under  tax  laws,  50-54,  1245. 
reasons  why  it  could  not  be  allowed,  51,  55. 
right  of,  is  not  violated  by  special  assessments,  1180. 
summary  remedies  in  tax  cases  an  exception  to,  82S. 
not  of  right  on  question  of  collector's  delinquency,  1336,  1341. 
is  of  right  when  land  is  demanded  of  one  in  possession,  1456. 
where  one  is  entitled  to,  on  demand,  that  is  his  remedy  for  an  excess- 
ive assessment,  1405. 
not  of  right  under  tax  laws,  52. 

JUSTICE  — 

of  special  assessments,  1153,  1195. 

is  determined  by  the  law  providing  therefor,  1202. 

of  taxation,  cannot  be  determined  by  the  courts, 

(See  Judiciary.) 
claims  founded  in,  will  support  taxation,  208. 

municipalities  may  be  compelled  to  provide  for,  1300. 

right  of  trial  of,  1303. 

JUSTICE  OF  THE  PEACE  — 

certiorari  to,  in  case  of  militia  penalties,  1405. 

JUSTIFICATION  — 

of  officer  by  his  warrant,  • 

(See  Process.) 
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JUSTIFICATION  —continued. 

of  officer  by  certificate  on  which  he  is  to  act, 

(See  Supervisor) 
of  local  assessments  by  the  special  benefits  conferred,  1154-1156. 
of  taxation  by  the  protection  afforded  by  government,  3,  24. 

K. 

KANSAS  — 

special  fund  for  assessments  in,  1278. 

constitutional  provisions  for  equal  taxation  in,  293,  294. 

short  statute  of  limitations  in,  1074 

constitutional  provisions  affecting  assessments,  1189. 
KENTUCKY— 

liability  of  city  for  special  assessments,  1278. 

special  fund  for,  1278. 

constitutional  provisions  for  equal  taxation  in,  275. 
KIN,  NEXT  OF  — 

(See  Successions.) 

L. 

LABOR— 

taxes  sometimes  made  payable  in,  16,  28,  29,  291. 

discrimination  in  privilege  to  pay  in,  407,  408. 

on  highways,  1160. 

deprival  of  rights  to  pay  in,  1443.        ( 

commuting  for,  17,  285,  407,  408. 

taxes  on  wages  of,  32. 

(See  Highway  Labor.) 
LACHES  — 
>      in  applying  for  certiorari,  1393,  1403. 

in  objecting  to  irregular  organization  of  municipal  corporations,  1439. 

in  bringing  suit  to  recover  lands, 
(See  Limitation,  Statutes  of.) 

when  one  will  be  estopped  by,  1487. 

(See  Estoppel.) 
LAND  — 

taxes  on,  in  England,  28,  29. 
taxes  upon,  by  value,  38-41. 
assessment  of,  for  taxation,  721-751. 

resident  lands,  assessment  of,  727-729. 

separate  tracts  to  be  separately  assessed,  734 

description,  what  requisite,  740-747. 

valuation,  751. 

equalization  of,  786-788. 

lyirig  in  two  townships,  how  assessed,  250,  2)1. 

single  parcels  not  to  be  divided  in,  735. 
forfeiture  of,  for  taxes,  862-906. 

(See  Forfeiture.) 
Bale  of,  ,for  taxes,  858-899,  910-1014 

(See  Sale  of  Land  for  Taxes.) 
102 
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LAND  — continued. 

redemption  of,  from  tax  sales,  1023-1055. 

(See  Redemption.) 
recovery  of,  after  conveyance,  1056-1091. 

short  statutes  of  limitation  for,  1066-1085.' 

requirement,  that  betterments  be  paid  for,  1063. 
and  that  taxes  be  paid,  1057-1063. 
draining  under  the  police  power,  1131. 
draining  by  means  of  special  assessments,  1168. 

whether  this  may  be  done  for  improvement  merely,  1168. 
special  assessments  upon, 

(See  Assessments,  Local.) 
sale  of,  for  municipal  taxes  requires  special  authority,  1281. 
personal  liability  for  taxes  upon,  726. 

for  special  assessments  upon,  1154,  1288-1292. 
can  only  be  taxed  within  the  district, 

(See  Extraterritorial  Taxation.) 
discriminations  in  taxing  within  the  district, 

(See  Overlying  Districts.) 
remedies  for  excessive  or.  illegal  taxation  of,  1377. 

by  abatement,  where  it  is  ex'cessive,  1378. 

against  assessor  when  land  not  taxable,  1343, 1344. 

when  land  is  wrongfully  exempted,  1343. 

in  case  of  cloud  upon  title,  1344. 
(See  Cloud  Upon  Title.) 

quieting  title  to,  1455. 

joint  suits  by  several  owners,  1429. 

relief  in  case  of  fraudulent  assessments,  1456. 
(See  Fraud.)  v 

resisting  collection  of  tax  upon,  1476. 
adverse  possession  of, 

(See  Adverse  Possession.) 
mandamus  to  relieve  from  taxes  on,  1521. 
levy  upon  for  collection  of  tax,  864,  865. 
lien  upon,  865-875. 

suit  in  rem,  for  collection  of  tax,  875-899. 
tax  on,  relief  in  equity,  1447-1455. 
quieting  title  to,  after  sale  for  taxes,  1456-1458. 
recovery  of,  when  sold  for  tax,  1056-1093. 

LAND  CONTRACT  — 

assessment  of,  to  agent,  651,  653. 

LAND  GRANTS  — 

(See  Spanish  Grants,) 

LAND  TAXES  — 

bow  measured,  28,  29. 

measured  by  value,  29. 

on  wild  and  uncultivated  lands,  29. 
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LAND  TITLES  — 

change  in  ownership  will  not  affect  lien  for  taxes,  899. 
loss  of,  by  adverse  possession, 

(See  Adverse  Possession.) 
oloud  upon,  how  relieved  against, 

(See  Cloud  Upon  Title.) 
quieting,  * 

(See  Quieting  Title.) 
•        equity  not  the  proper  tribunal  for  trying,  1456. 

LANDLORD  - 

title  of,  cannot  be  cut  off  by  purchase  by  tenant,  963. 
assessments  of  lands  of,  to  occupant,  726-734. 

LANDS  — 

ceded  to  the  United  States,  untaxable  by  state,  86. 
out  of  state,  not  taxable  to  owner  within,  94.        „ 
in  the  state,  taxable  though  owner  is  non-resident,  94. 
unpatented  by  the  United  States,  taxable  by  state,  when,  139. 
belonging  to  the  state,  are  not  taxable,  264. 

LAW,  ERRORS  OF  — 

correction  of,  by  certiorari, 

(See  Certiorarl) 
extending  to  jurisdiction,  render  officers  liable, 

(See  Jurisdiction.) 
in  judicial  officers,  create  no  personal  liability, 

(See  Judicial  Officers.) 

LAW  OFFICER  OF  THE  STATE  —  - 

interference  by,  in  case  of  illegal  corporate  action,  1433. 
■mandamus  on  application  of,  to  c6mpel  assessment  of  property,  1357. 

to  compel  county  to  assess  state  tax,  1360. 

to  compel  corporate  officers  to  furnish  list  of  stockholders,  1359. 

to  compel  levy  of  tax  to  pay  demands,  1359. 

LAW  OF  THE  LAND  — 
the  guaranty  of,  51. 

does  not  necessarily  imply  judicial  proceedings,  52. 
what  is,  51. 
what  curative  laws  are,  506-517. 

(See  Curative  Laws.) 
admits  of  distress  for  taxes,  848-850. 

whether  it  will  sanction  imposition  of  penalties  by  ministerial  officers, 
899-904. 
or  of  legislative  forfeitures,  824-861. 
(See  Forfeitures.) 
not  violated  by  special  assessments,  1180. 

nor  by  summary  process  against  collectors  and  their  sureties, 
(See  Collector  of  Taxes.) 
right  to  an  effectual  remedy  by, 

(See  Constitutional  Principles.) 
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LAW  OF  THE  LAND  —  continued. 
as  constitutional  guarantee,  51. 
legislative  action  is,  53. 
what  is,  un,der  Fourteenth  Amendment,  55. 
(See  Fourteenth  Amendment.) 

LAW  PARAMOUNT— 

'as  limitation  on  power  to  tax,  83-180. 

LAWS  — 

impairing  obligation  of  contracts  forWdden,  127-129, 1054. 
by  states,  imposing  certain  duties,  forbidden,  138-145. 
curative,  may  heal  defects  in  tax  proceedings,  506. 

what  cannot  be  cured  by,  506-508. 

may  be  made  applicable  to  pending  suits,  520, 
construction  of,  in  general,  452-462. 

(See  Construction.) 
limitation,  application  of,  in  tax  cases,  606-631. 

(See  Limitation,  Statutes  op.) 
retrospective,  may  cure  want  of  power  to  tax,  211. 

presumption  against,  492-498. 
revenue,  what  are,  1,  452,  453.  r 

specification  of  purpose,  in,  547. 
'        directory,  what  are,  475-487.  ' 

mandatory,  what  are,  475,  481, 482. 
allowing  redemption,  are  favorably  construed,  1023. 
violative  of  spirit  of  constitution,  not  necessarily  void,  1313. 
establishing  rules  of  evidence,  506. 
'    '  (See  Evidence;  Statutes.)  ' 

LAWYERS  — 

taxation  of,  276,  418, 419. 

subject  to  tax,  1104. 

license  to  practice,  not  exempt  from  tax,  1104. 

no  special  privilege,  1104. 
right  to  impose  tax  on,  1105. 
tax  on  non-resident,  having  office  and  practice  in  city,  1105, 1106. 

LEGACIES  — 

taxation  of,  30-35. 
(See  Successions.) 

LEGALITY  — 

in  tax  proceedings,  municipal  corporations  do  not  warrant,  1512. 

(See  Caveat  Emptor.) 
how  to  be  shown  in  cases  of  tax  titles, 
,  (See  Evidence) 

LEGAL  PROCESS  t- 
taxation  of,  35. 

LEGAL  TENDER  CURRENCY  — 
including  in  assessment,  397. 
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LEGISLATION  — 

importance  of  permanence  in,  410. 
restraints  upon,  by  constitutional  principles, 

(See  Constitutional  Principles.) 
colorable  taxation  by,  is  void,  50, 189,  190,  1209. 
(See  Statutes.) 

LEGISLATIVE  AUTHORITY  — 
is  necessary  for  any  tax,  546. 
must  be  had  for  assessments,  1154. 
may  change  local  institutions  at  will,  1293. 

but  cannot  take  all  power  to  itself,  1293,  1294. 
in  what  cases  it  may  compel  local  taxation,  1295-1318. 

matters  of  police,  courts,  etc.,  1296. 

construction  of  highways,  support  of  schools,  1297,  1298. 

payment  of  debts,  indemnification  of  officers,  1300,  1302 

compen  sation  for  losses  by  riots,  1302. 
no   compulsory  power  in  matters  concerning  only  the  corporators, 

1304.  1318. 
may  abate  state  taxes,  1378. 
cannot  make   assessments,  751. 
cannot  set' aside  judgments  by  curative  laws,  516,  517. 

LEGISLATIVE  DUTIES  — 

performance  cannot  be  compelled  by  mandamus,  1367,  1368. 
(See  Political  Action.) 

LEGISLATIVE  INTENT  — 
(See  Construction.) 
to  govern  construction  of  tax  laws,. 450-452. 

LEGISLATIVE  POWER  — 
taxing  power  is  a,  44-100. 
must  grant  taxes,  44. 
must  decide  upon  the  purposes  of  taxation,  181,  182. 

and  upon- questions  of  policy  involved,  46-53,  84-86. 

presumption  in  its  favor,  184. 
must  apportion  taxes,  255,  417,  418. 
discretion  of,  not  subject  to  judicial  control,  234,  235. 
must  prescribe  districts  for  taxation,  234,  235. 
may  determine  for  itself  the  methods  of  establishing  districts,  236. 
may  make  exemptions  from  taxation, 

(See  Exemptions.) 
limitations  upon,  by  federal  constitution, 

(See  Constitution  op  the  United  States.) 
limitations  upon,  by  state  constitutions,  as  regards  exemptions,  274-340.   ' 
limitations  upon,  as  regards  local  assessments, 

(See  Assessments,  Local.) 
presumption  in  favor  of  correctness  of  apportionment,  417,  418. 
may  delegate  local  powers  of  taxation, 

(See  Local  Power  to  Tax.) 
may  levy  retrospective  taxes,  492-495. 
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LEGISLATIVE  POWER  —  continued. 

power  of,  to  cure  defects  in  tax  proceedings,  506-544. 

(See' Curative  Laws.) 
power  to  declare  forfeitures,  861. 

(See  Forfeitures.) 
whether  it  may  extend  or  shorten  time  to  redeem,  1053. 
-     may  prescribe  districts  for  special  assessments,  1204. 

may  determine  the  principles  of  apportioning  such  assessments,  1204, 

1227. 
whether  it  may  audit  claims  against  Municipalities,  1303. 
cannot  at  pleasure  impose  debts  upon  municipalities,  1305-1320. 
cannot  grant  monopolies, 

(See  Monopolies.) 
cannot  confer  power  to  tax  upon  the  judiciary,  47. 
territorial  limitations  on  power  of, 

(See  Extraterritorial  Legislation.) 
exercised  by  local  bodies, 

(See  Political  Action.) 

LEGISLATURE  — 

its  exclusive  power  to  tax,  46. 

may  not  delegate  the  power,  47, 

may  not  limit  power  of  successor,  107. 

exception  as  to  obligation  of  contract,  107. 

act  of,  is  contract,  when,  108. 

charter  by,  a  contract,  when,  111. 

legislative  mandates,  curative  laws,  509,  510. 

declaration  of  forfeiture,  863. 

cannot  validate  special  assessments,  when,  1217. 

denial  of  power  compulsory  in  local  taxation,  1309. 

■LjiliSSEE  — 

cannot  buy  lessor's  title  at  tax  sale,  963. 

LESSOR  AND  LESSEE  — 
liability  for  taxes,  822,  823. 

LEVEES  — 

construction  of,  may  be  ordered  under  power  of  police,  1130. 
special  assessments  for,  256,  257,  278,  421,  1176. 

justification  therefor,  1176. 

apportionment  of  expense,  421,  422. 
general  taxation  for,  ]  176. 
assessment  for  tax,  1131,  1132. 

LEVY  OF  DISTRESS  — 

.  cannot  in  general  be  enjoined,  1415. 
ability  to  make  collection  by,  no  defense  in  a  bill  to  remove  cloud, 

1444-1448. 
collection  of  illegal  tax  by,  1498-1501.' 
(See  Distress.) 
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LEVY  OF  TAXES  — 
meaning  of  term,  546. 

mandamus  lies  to  compel,  by  supervisors,  1360. 
and  by  county  trustee,  1360. 
but  not  to  compel  people  to  vote  taxes,  1359. 
compelling,  to  pay  judgments,  13ti0. 

or  other  settled  demands,  1364. 
by  the  state  for  municipal  demands, 

(See  Compulsory  Local  Taxation.) 
definition,  547. 
by  state  or  local  act,  547. 
necessity  for  legislation,  546-548. 
revenue  bills,  statement  of  purpose,  549-552. 
contracting  debts,  by  public  corporation,  553,  554. 
municipal  taxation,  554-557. 
conditions  precedent  to,  562-567. 
voting  taxes  iii  popular  meetings,  565-567. 
submission  to  taxpayers  only,  568,  569. 
calling  popular  meetings,  569-573. 
voting  the  tax,  573-576. 
record  of  votes,  576, 
certifying  the  vote.  580. 
adherence  to  the  vote,  581. 
conclusiveness  of  municipal  action,  582,  583. 
judicial  questions,  584. 
restrictions  upon  municipal  taxation,  584-589. 
the  general  restriction,  588,  589. 
excessive  taxes,  589,  593. 
exhausting  authority,  593,  594. 
proceedings  in  local  assessments,  1236-1243. 
maxims  of  policy  in,  12-15. 
ended  by  repeal  of  law  authorizing  the  tax,  21. 
notice  not  essential  to,  as  due  process  of  law,  59. 
determination  of  amount,  557-562. 

at  time  and  in  manner  most  convenient  to  taxpayer,  12. 
payable  in  labor,  when,  16. 
repeal  of  tax  law  ends  right  to  proceed,  20. 
by  county  courts  or  justices,  50. 
judicial  proceedings  to  enforce,  59. 
in  case  of  repudiation,  119. 

LEVY  ON  THE  PERSON  — 
(See  Arrest.) 

LIABILITY  — 

(See  Assessors;  Judicial  Officers;  Officers;  Personal  Liability; 

■    Towns;  Usurpers.) 

of  municipal  corporation,  1487-1493. 

in  case  of  irregular  taxes,  1493, 1494. 

voluntary  payments,  1495-1505. 
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LIABILITY  —  continued. 

compulsory  payments.  1505-1508. 

action  for  recovery  of  payment,  1508-1511. 

torts  of  officers,  1511,  1513. 

implied  warranty,  1512. 

misappropriation,  1513. 

federal  liability,  1513. 

personal  for  special  assessments,  1288-1292. 
LIBERTY  —  * 

has  come  from  contests  over  taxation,  96,  97. 

principles  of, 

(See  Constitutional  Principles.) 
LIBRARIES  — 

exemption  from  taxation,  348-352. 

LICENSES  — 

granted  to  give  privileges,  1096. 

granted  for  purposes  of  regulation,  1133-1152. 

granted  to  give  monopolies,  1133. 

(See  Monopolies.) 
what  they  are,  1133,  1134,  1137. 
granted  by  the  federal  government,  1152. 
by  the  state,  cannot  be  nullified  by  town  or  county,  1144. 
may  be  taxed,  31,  1096. 
regulations  for  issuing,  1149. 
right  to,  when  conditions  complied  with,  1149. 
power  to  recall,  1150. 
defined,  1137,  1138. 
for  what  may  issue,  1143-1149. 
issue  of,  1149. 
recall  of,  1150. 
federal,  1152. 
fees  in  general,  1133-1137. 

when  a  tax,  1138-1143. 

collection  of,  1151,  1153. 
fee  on  manufactures  in  the  state,  150. 
municipalities  may  fix  amount  of  fee,  1102. 
tax  on  lawyers,  1104. 

is  no  special  privilege,  1104. 
tax  may  be  levied  where  poll  taxes  are  forbidden,  1105,  1106. 
to  sell  liquors,  not  a  contract,  1150. 
revocation  of,  on  return  of  fee,  when,  1150. 
tax  on,  12,  31-44. 
to  sell,  due  process  of  law,  67. 
to  warehousemen,  67. 
on  interstate  cbmmeree,  invalid,  158. 

by  city  ordinance  as  affected  by  United  States  constitution,  79. 
to  sell  liquor,  bond  for,  80. 
to  fish,  allowable  when,  159. 
to  sell,  act  authorizing  as  due  process  of  law,  67. 
requirement  not  forbidden  by  the  Fourteenth  Amendment,  when, 
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LICENSE  TAXES  — 

payment  of,  a  condition  to  doing  business,  1096. 
imposed  for  purposes  of  regulation,  1133-1138. 
imposed  for  revenue,  are  taxes,  1096,  1138. 
imposed  for  monopolies,  410,  469,  1133. 
imposed  for  prohibition,  1133,  1135. 
may  be  imposed  on  any  employments,  1143-1153. 

on  marriages,  42,  1142. 

on  amusements,  1143. 

on  lotteries,  1144. 

on  games  of  chance,  etc.,  1144. 

on  disinterment  of  dead  body,  1148. 
collection  of,  1150. 

whether  to  be  returned  when  license  revoked,  1150. 
money  paid  for.  when  voluntarily  paid,  1507. 
equality  in,  259,  260. 

apportionment  of,  418,  419,  1133,  1135,  1149. 
for  warehouse,  68. 
payable  yearly  in  advance,  79. 
on  agent  for  a  non-resident,  153. 
on  mining  company,  153. 
on  interstate  commerce,  invalid  when,  158. 
upon  vessels,  invalid  when,  158. 
laws,  construction  of,  1100. 
complaint  to  recover,  1151. 
carrying  on  business  without  payment  of.  1153. 

LICENSED  TRADERS  — 

among  the  Indians,  not  taxable  by  states,  150. 

LIEN  OF  LOCAL  ASSESSMENTS  — 
sometimes  established  by  statute,  1284 
attaches  to  the  buildings,  1284. 

remains,  though  a  void  sale  has  been  made,  1284-1288. 
of  special  assessments,  1284-1287. 

LIEN  OF  TAXES  — 

tax  no  lien,  unless  expressly  made  so,  865,  866. 

on  each  tract,  confined  to  it,  869. 

includes  interest  on  delinquent  taxes,  871. 

time  when  it  attaches,  871. 

continues  how  long,  873. 

is  gone  if  statute  of  limitations  bars  the  debt,  874. 

not  divested  when  property  sold  to  corporation,  874. 

not  discharged  by  personal  action  or  judgment,  874. 

is  not  merged  in  judgment  for  taxes,  874 

release  by  county  commissioners,  874.  ( 

record  of,  when  essential,  874. 

priority  of,  875. 

suits  in  rem,  to  enforce,  875. 

in  case  of  special  assessment,  877. 
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LIEN  OF  TAXES  — continued. 
-     jurisdiction  of  courts  to  enforce,  879. 
suits  in  rem,  statute  of  limitations,  879. 

purchaser  of  land  sold  for  taxes,  has  none  on  the  land,  whe.n,  1017-1022. 
tax  as  personal  charge  and  not  lien  on  lands,  1447. 
only  exists  by  legislation,  1017-1022. 
enforcing  by  sale,  910-1014 

(See  Sale  of  Land  foe  Taxes.) 
upon  lands,  865,  875. 
upon  goods  and  chattels,  853-856. 
relief  from,  when  illegal, 

(See  Equity,  Court  of.) 
payment  by  volunteer  terminates,  803. 
payment  gives,  to  payer  if  he  has  interest,  803. 
payment  discharges,  810.. 
on  property  seized,  subject  to  prior  liens,  853. 
on  chattels,  857. 
upon  lands  for  taxes,  865. 

LIFE  TENANT  — 
assessment  to,  729. 
redemption  by,  1045. 
payment  of  tax  by,  815. 

LIGHTING  STREETS  — 

special  assessments  for,  1177. 

LIMITATIONS,  STATUTES  OF  — 

genei-al  power  of  the  legislature  to  establish,  10G6. 
short  statutes  of,  for  tax  oases,  1066-1085. 

questions  of  right  and  policy  involved  in,  1066,  1068. 
application  of,  to  case  of  vacant  tenements,  1087-1089. 
who  to  be  deemed  the  true  owner,  1085. 
nature  of  the  claim  which  is  affected  by,  1089-1091. 
suit  against  collector,  how  limited,  1486. 
against  county,  1503. 

(See  Statutes  of  Limitations.) 

LIMITATIONS  ON  THE  TAXING  POWER  — 
must  be  for  the  public  good,  83,  84. 

for  public  purposes,  84-86. 
territorial,  84-86. 

(See  Extraterritorial  Taxation.) 
must  be  voted  by  people  or  their  representatives,  95-99. 
power  must  not  be  delegated,  45,  99-106. 

except  to  municipalities,  101. 
power,  how  affected  by  contracts,  107-129. 
government  agencies,  officers,  etc.,  not  to  be  taxed,  128-144. 
states  not  to  tax  the  public  domain,  135. 

nor  to  lay  taxes  on  commerce,  142-168. 

nor  tonnage  duties,  145-148. 

in  abridgment  of  privileges  and  immunities  of  citizens,  168-171. 

nor  those  which  impair  obligation  of  contracts,  137-129,  1054. 
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LIMITATIONS  ON  THE  TAXING  POWER -continued, 
in  case  of  special  assessments,  1179. 
cannot  be  exceeded  under  orders  of  courts,  1365, 1366. 
on  local  powers  in  general,  1366. 

by  paramount  law,  83.  , 

limitations  inherent,  83. 
enforcement  of,  83. 
purpose  must  be  public,  84 
territorial,  84-95. 

taxation  and  representation,  95-99. 
the  power  not  to  be  delegated,  99-107. 

exception  to  this  rule,  101-105. 
restriction  of  power  by  contract,  107-128. 

state  repudiation,  118-120. 

municipal  repudiation,  120-124. 

taxing  contracts,  124-126. 

what  impairs  the  contract,  126-128. 
exemption  of  agencies  of  the  government,  120. 

general  liability,  129. 

national  and  state  powers  exclusive,  129,  130. 

federal  agencies  not  taxable  by  state,  130,  131. 

state  agencies  exempt  from  federal  taxation,  133,  134. 

inadmissible  personal  taxes,  134. 
taxation  of  public  property,  135-139. 
"tribal  Indians  and  their  lands,  untaxable  by  state,  85. 
persons  resident  on  ceded  lands  of  United  States,  untaxable,  86. 
of  the  rate  of  taxation,  172. 
on  power  to  tax,  172-178. 
taxation  of  occasional  "public  privileges,  139-141. 

taxation  of  special  privileges,  141,  142. 
taxes  on  commerce,  142-168. 

on  imports  and  exports,  142-145. 

tonnage  duties,  145-148. 

taxes  on  foreign  and  interstate  commerce,  148-168. 
taxes  in  abridgment  of  privileges  and  immunities,  168-171. 
taxes  violative  of  treaties,  171. 
limitation  of  the  rate  of  taxation,  172-177. 
other  restraints  on  power  to  tax,  177,  178. 
restrictions  on  federal  taxing  power,  178-180. 
inherent,  83. 
by  paramount  law,  83. 
enforcement  of,  83. 

observed  or  not,  is  a  judicial  question,  84 
territorial,  95-99. 
no  personal  property  without  the  state  is  taxable,  84. 

LIQUORS— 

taxation  fees  imposed  on,  under  police  power,  1133-1137^1146,  1150. 

may  be  imposed  though  the  business  is  illegal,  1134-1137. 
as  articles  of  luxury,  255,  258,  259. 
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LIQUORS  —  continued. 

taxing  sales  or  manufactures  of,  14,  36. 

spirituous  and  malt,  taxes  on,  151. 

tax  on  manufacturers,  1113., 

tax  on  dealers  in,  1113.  K 

tax,  discriminating  between  those  shipped  in  and  those  manufactured 
in  tbe  state,  80. 

license  fee,  151. 

tax  of  sales  of,  on  boats,  1115. 

license  to  sell,  not  a  contract,  1150* 

prohibitory  law  does  not  preclude  taxation  of,  1134. 
(See  Spirituous  Liquors.) 
LISTING— 

by  assessors,  what  is,  595,  596. 

by  taxpayers,  for  assessment, 
(See  Lists,) 

LISTS  — 

of  members,  corporate  officers  may  be  required  to  furnish,  1173. 

furnishing  by  taxpayers,  607-611. 

penalties  for  not  bringing  in,  616-619, 

of  taxes,  discriminating  between  those  of  residents  and  non-residents,  80. 

LITERARY  AND  SCIENTIFIC  INSTITUTIONS  — 
special  exemptions  of,  from  taxation,  248-252,  351. 
taxation  in  aid  of,  203. 

LOANS  - 

city  cannot  raise  money  to  make,  196,  197. 
government,  not  taxable  by  states,  130,  131. 
by  corporations,  taxation  of,  403. 
by  individuals,  may  be  taxed,  26. 

(See  Credits.) 
secured  by  mortgage,  may   be  taxed  though  the  land  is  taxed  also, 

386-389,  391. 
to  porporations  by  non-residents,  not  taxable  within  the  state,  26,  27. 

LOCAL  ASSESSMENTS  — 
(See  Assessments,  Local.) 

LOCAL  COMPULSORY  TAXATION  - 

by  legislature  not  generally  admissible,  1293. 

admissible  in  case  of  objects  of  state  concern,  1295. 

such  as  preservation  of  the  peace,  1296. 

support  of  courts,  court-houses,  etc.,  1296. 

construction  and  repair  of  highways,  1297. 

preservation  of  public  health,  1300. 

support  of  public  education.  1298. 

payment  of  corporate  debts,  1300. 

making  compensation  for  destruction  by  rioters,  1302, 

indemnifying  officers,  1302. 

whether  legislature  may  audit  claims  against  towns,  etc.,  1303. 
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LOCAL  COMPULSORY  TAXATION  -  continued, 
duplicate  nature  of  municipal  corporations,  1804. 
decisions  regarding  right  to  compel  taxation  in  matters  concerning 
only  themselves,  1804-1320. 
(See  Compulsory  Local  Taxation.) 

LOCAL  LAWS  — 

what  are,  in  tax  cases,  548. 

LOCAL  POWERS  TO  TAX  — 

constitutional  power  to  oonfer,  101. 

in  case  of  lands  partly  in  different  municipalities,  250,  251. 

for  highway  purposes,  etc.,  229,  280-240. 

instances  of  action  in  excess  of,  216-218. 

for  military  bounties,  must  be  special,  218. 

cannot  be  exercised  for  private  purposes,  206..219. 

or  for  amusements,  209. 
exercise  of,  must  be  confined  to  the  district,  248-253. 
exemptions  from  exercise  of,  342-381. 
general,  must  be  confined  to  ordinary  purposes,  466-487. 
liability  to  abuse,  no  argument  against,  475,  476. 
exercise  of,  546-594. 
meetings  to  vote  taxes,  569. 

must  be  regularly  called,  569. 

must  be  limited  in  action  to  purposes  specified  in  call,  570. 

warning  of,  570-576. 

notioe  of,  572. 

action  of,  to  be  favorably  construed,  573. 

votes  must  appear  of  record,  576. 
legislative  control  over,  463-474,  521. 
judiciary  cannot  control,  521,  573, 582. 

(See  Political  Action.) 
restrictions  on  exercise  of,  578-589. 

those  imposed  by  federal  constitution,  584. 

those  imposed  by  state  constitution,  584. 

other  restrictions,  584 
restraints  on,  to  protect  minorities,  585. 

conditions  precedent  must  be  observed,  587.  « 

confining  exercise  of,  to  taxpayers,  560. 
are  always  subject  to  repeal,  463-474 
exhausting  authority  under,  585. 
must  be  strictly  executed,  594. 
are  compulsory,  when  state  has  an  interest  in  their  exercise,  1295-1303, 

1359. 
compelling  exercise  of,  to  pay  debts,  1359-1364. 
for  the  purposes  of  local  improvements, 

(See  Assessments,  Local.) 
conferred  under  the  police  power, 

(See  Licenses;  License  Fees;  Police  Power,) 
taxes  on  business  under,  1101. 
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LOCAL  POWERS  TO  TAX  — continued. 

attempted  illegal  exercise  of,  how  restrained,  1435. 
contracting  debts  an  incipient  step  to  exercise  of,  1300,  1425. 
power  to  tax  or  borrow  is  not  power  to  do  both,  466-468. 

LOCAL  WORKS  — 

payment  for,  out  of  special  fund,  1276-1280. 
city  the  agent  of  parties  assessed,  1276-1279. 
collection  of  cost  by  contractor,  1276. 
acceptance  of,  conclusive  on  persons  taxed,  1.280. 
(See  Assessments,  Local;  PoVer  to  Tax.  > 

LOCATION  OF  PROPERTY  — 
gives  jurisdiction  to  tax,  23-27. 

(See  Jurisdiction;  Non-residents;  Personalty.) 

LOSSES  — 

by  riots,  indemnity  for,  1302. 

by  officers  acting  in  good  faith,  indemnity  for,  209,  1303. 
(See  Damages.) 

■  LOTS  — 

frontage  rule  may  apply  to  urban  corner  lots,  1222. 
mandamus  for  separate  assessment,  1352. 
assessment  of  farm  lands  as  town  lots,  1358. 

LOTTERIES  — 

fees  for  regulation  of,  1144. 

tax  upon,  adjudged  to  be  a  penalty,  624,  625. 

LOUISIANA  — 

constitutional  provision  for  equal  taxation  in,  297,  398. 

do  not  preclude  special  assessments,  300,  1188. 
special  fund  for  assessments  in,  1276. 
short  statute  of  limitations  in,  1076. 
property  in,  must  be  taxed  by  value,  1189. 

LOWER  HOUSE  — 

origin  of  revenue  laws  in,  44. 

LOW  LANDS  — 

taxation  for  draining,  219. 
draining  under  the  police  power,  1131. 
(See  DRAlNa) 

LUNATICS  — 

rules  for  redemption  of  lands  of,  1028. 

LUXURIES,  CONSUMABLE  — 
tax  on,  36. 

instances  of  taxes  upon,  36,  255. 
effect,  when  excessive,  36. 
justice  of  special  taxation  of,  255. 
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M. 

MACADAMIZED  ROADS  — 

taxation  for,  212. 
MACHINE  SHOPS  — 

of  railroad  company,  whether  exempted  in  general  exemption  from 
taxation,  366,  370. 
MACHINERY  — 

the  term  held  to  include  gas  pipe,  etc.,  635. 
MAGNA  CHARTA  — 

protection  by  principles  of,  51. 

(See  Constitutional  Principles.) 
MAINE  — 

property  in,  must  be  taxed  by  value,  300,  1189. 
MANDAMUS  — 

general  nature  of  the  writ,  1350. 
award  of,  rests  in  discretion,  1351. 
is  denied  when  another  adequate  remedy  exists,  1350. 
will  not  lie  to  enforce  a  discretionary  authority,  1346. 
or  to  enforce  performance  of  political  duties,  1359. 
to  assessors,  cannot  control  them  in  their  judgments,  1353. 
this  rule  applies  to  all  assessments,  1353. 
and  to  other  discretionary  duties,  1353-1359. 
not  to  mere  ministerial  duties,  1357. 

may  compel  them  to  insert  taxable  property  on  roll,  1357. 
to  school  directors,  will  not  lie  to  compel  them  to  exonerate  a  person 

taxed,  1355. 
to  judicial  officers,  when  may  be  issued,  and  what  its  scope,  1351-1353. 
to  boards  of  review,  may  compel  them  to  proceed  to  a  hearing,  135;*, 

1359. 
to  county  treasurer,  to  compel  issue  of  distress  warrant  against  col- 
lector, 1368. 
to  supervisors,  to  compel  them  to  levy  state  tax,  1360. 
to  compel  issue  of  certificate  of  tax  sale,  1370. 
to  compel  the  making  of  a  record,  1353. 
to  require  the  making  of  an  official  affidavit,  1355. 
to  give  effect  to  decision  of  a  board  of  review,  1356. 
to  require  non-taxable  property  stricken  from  roll,  1356,  1372. 
to  correct  erroneous  assessments,  1357. 
to  require  delivery  of  assessment  roll,  1357. 
to  require  levy  of  tax  to  pay  municipal  debts,  1359-1365. 
but  not  in  excess  of  legal  limitation,  1365. 
or  so  as  to  leave  municipality  without  means,  1366. 
•or  otherwise  than  at  the  proper  time,  1367. 

or  by  due  course  of  law,  1367. 
not.  to  pay  unadjusted  demands,  1364. 
to  compel  payment  of  surplus  moneys  at  tax  sale,  1370. 
will  not  lie  to  coerce  legislative  duties,  1367. 
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MANDAMUS  —  continued. 

will  lie  to  enforce  ministerial  duties,  -1370. 

even  by  a  board  having  legislative  functions,  1367. 
will  not  lie  to  the  executive,  1367.  > 

will  lie  to  compel  corporate  duties  in  tax  cases,  1359-1365,  1373. 
will  not  lie  to  compel  an  official  act  by  one  not  an  officer,  1363. 

nor  an  aet  that  could  not  voluntarily  have  been  done,  1363. 

nor  in  advance  of  the  time  fordoing  the  act,  1363. 
will  lie  to  require  collector  to  proceed  in  collection,  1370. 

and  to  receive  tax  without  interest,  1372. 

and  to  properly  account,  1370/1372. 
to  compel  county  treasurer  to  pay  over  state  tax,  1372. 

and  state  treasurer  to  refund  illegal  tax,  1372. 
to  prevent  misappropriations.  1373. 
to  require  making  the  proper  tax  deed,  1370.. 
to  compel  acceptance  of  county  warrants,  1372. 
)       jurisdiction  of  federal  courts  to  issue,  1373. 
will  not  lie  against  state  officers,  when,  115. 
against  officers  of  municipal  corporation,  118. 
enforcing  official  duty  by,  1350,  1351. 
the  writ  not  of  right,  1351. 
discretionary  authority  to  issue,  1352,  1353.    > 
in  case  of  assessments,  1353-1359. 
to  enforce  political  duties,  1359-1368. 
to  enforce  legislative  duties,  1368. 
enforcement  of  collection  of  taxes  by,  847. 
as  remedy  in  tax  proceedings,  1521,  1522. 
to  enforce  duty  in  tax  cases,  1352. 

refused  to  compel  national  banks  to  pay  on  stockholders'  shares,  1352. 
to  strike  from  rolls  of  illegal  assessment,  1352. 
to  equalize  assessments,  1352. 
to  compel  reapportionment,  1352. 
to  reduce  assessment  of  personalty,  1352. 
to  compel  separate  assessment  of  lots,  1352. 
to  assess  farm  lands  as  town  lots,  1358. 
to  correct  clerical  errors  in  assessment  rolls,  1358. 
to  determine  township  line,  1358. 
to  compel  city  to  make  new  assessment,  1358. 
tfo  levy  tax  in  satisfaction  of  judgment,  1358. 
to  compel  payment  of  surplus  money  in  tax  sale,  1371. 
to  compel  acceptance  of  payment  by  tenant  in  common,  1372. 
equitable  remedy  to  enforce  duties  in  tax  matters,  1375. 
where  city  collected  school  taxes,  1375. 
cumulative  remedy  by  bill  in  equity,  1375. 
in  case  of  fraud,  1375. 

(See  Enforcing  Official  Duty;  Enforcing  Payment.) 

MANDATES  — 

curative  laws,  as  legislative  mandates,  509,  510. 
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MANDATORY  STATUTES  — 

what  is  understood  by,  475-487. 

instances  of,  199,  200,  436-438,  475-485,  917. 

necessity  of  obedience  to,  475,  476. 

failure  to  observe,  is  not  a  mere  irregularity,  1406. 

(See  Statutes.) 
construction  of,  476-491. 

MANUFACTURE  — 

ice  outting  is  not,  660. 

right  to  remove  property  from  the  state  for  purposes  of,  91. 
■MANUFACTURERS  — 

business  taxes  upon,  1146. 

of  liquors,  taxation  of,  1133-1137,  1146,  1150. 
(See  Liquors.) 

what  corporations  are  held  to  be,  660,  673,  704. 
MANUFACTURES  — 

taxation  of,  36,  1115. 

tax  in  aid  of,  195. 

tax  on  capital  employed  in,  not  invalid,  when,  145. 

license  fee  on,  in  the  state,  150. 

MANUFACTURING  COMPANIES  — 

assessment  of,  for  taxes,  704,  705. 

state  license  or  franchise  tax,  154. 

tax  on  implements  or  machines,  170. 

taxation  not  admissible  in  aid  of,  194-197. 

exercise  of  eminent  domain  for,  196,  197. 

exemptions  in  favor  of,  300,  357,  360. 

discriminations  in  duties,  in  aid  of, 
(See  Protection.) 
MARRIAGES  — 

are  sometimes  taxed,  42. 

license  fees  imposed  upon,  for  regulation,  1143 
MARRIED  WOMAN  — 

husband  not  liable  for  tax  of,  23. 

taxation  of  land  of,  to  husband,  726. 

redemption  of  homestead  interest  by,  1036. 

rules  for  redemption  of  lands  of,  1028. 

no  implied  exemption  in  favor  of,  24. 

MARSHES  — 

taxation  for  the  purpose  of  draining,  1181.  • 

special  assessments  for  draining,  1168. 
(See  Drains.) 
MARYLAND  — 

constitutional  provisions  for  equal  taxation  in,  301. 

short  statute  of  limitations  in,  1077. 

property  in,  must  be  taxed  by  value,  1184. 

liability  for  special  assessments  in,  1278. 
103  i 
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MASSACHUSETTS  — 

constitutional  provisions  for  equal  taxation  in,  303. 
application  of,  to  special  assessments,  1190. 
special  fund  for  assessments  in,  1279. 

MASTERS  OF  VESSELS  — 
taxation  of,  158. 

MAXIMS  — 

of  policy  in  taxation,  12-15,  117. 
that  taxation  is  for  revenue,  13. 

qualifying  this  for  purposes  of^rotection,  14 

or  to  discourage  certain  occupations,  14 
that  taxation  and  protection  are  reciprocal,  23-27, 
that  every  man  has  a  remedy  in  the  law,  50-54 
that  taxation  is  only  for  public  purposes,  84-180. 
that  taxation  and  representation  go  together,  95. 
that  sovereign  powers  are  not  to  be  delegated,  47,  99-105. 
that  one  sovereignty  cannot  be  taxed  by  another,  128-138. 

(See  Principles  op  Taxation.) 
that  he  who  seeks  equity  must  do  equity,  1424  1425. 
mobilia  sequuntur  personam,  87. 
MEAT  PACKING  — 

tax  on,  1148. 
MECHANIC'S  LIEN  — 

not  to  be  defeated  by  tax  sale,  972. 
MEETINGS  — 

of  aggregate  bodies,  are  essential  to  valid  action,  440-443. 
presumption  that  meeting  has  taken  place,  443. 
action  by  majority  in  case  of,  443. 
of  towns,  etc.,  to  vote  taxes,  264,  265. 

are  only  legal  as  they  comply  with  the  law,  564,  565. 

how  appointed,  569. 

limiting  subjects  to  be  considered  at,  573. 

must  be  regularly  called,  570. 

notification  must  be  regular;  570. 
of  towns,  what  sufficient  warning  of,  570-573. 

action  of,  to  be  favorably  construed,  573. 

votes  must  appear  of  record,  576. 

must  be  strictly  confined  to  purposes  of  the  call,  573. 

courts  cannot  control,  573,  582. 

submitting  proposition  a  second  time,  576. 

taking  vote  by  yeas'  and  nays,  579. 

necessity  of  adhering  to  vote  taken,  579. 

action  not  final  in  some  cases,  583, 584 

power  of  legislature  over  action  of,  584 
of  boards  of  review, 

(See  Boards  of  Review.) 
of  board  of  assessment,  773,  775. 
popular,  for  voting  taxes,  565-567. 
(See  Corporations.) 


index;  1635 

MERCHANTS  — 

taxation  of  business  of,  389,  418,  419,  1116,  1117,  1149. 

following  another  occupation,  may  be  taxed  upon  it,  1116,  1117. 

discriminations  against  those  not  residents,  1116,  1117. 

may  be  taxed  on  stock  and  also  on  occupation,  1116,  1117. 

tax  on,  1116-1119.  • 

paying  taxes  in  home  state,  right  to  sell  free  elsewhere,  171. 

license  tax  on,  1115. 

tax  on  sale  of  agricultural  products  by,  1223. 
MERGER— 

of  tax  lien,  in  judgment  for  tax,  874. 

MERITS  — 

of  assessment  will  not  be  reviewed  on  certiorari,  1403. 
(See  Certiorari.) 

METHODS  — 
of  taxation, 

(See  Taxation.) 
of  apportionment, 

(See  Apportionment.) 
of  collection,  829-899. 

(See  Collection  op  Taxes.) 
of  obtaining  relief  in  tax  cases, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
of  enforcing  official  duty, 

(See  Mandamus.) 
of  enforcing  the  responsibility, of  collectors, 

(See  Collector  op  the  Customs;  Collector  op  Taxes.) 
MICHIGAN  — 

uniformity  of  taxation  in,  303. 
taxation  of  property  by  value  in,  1184 

constitutional  provisions  affecting  special  assessments,  1191. 
special  fund  for  assessments  in,  1279. 
short  statute  of  limitations  in,  1076. 
MILITARY  BOUNTIES  — 
taxation  for,  189,  190,  218. 
as  a  purpose  of  taxation,  217-219. 

MILITARY  SERVICE  — 

taxation  of  property  of  one  engaged  in,  355. 

one  exempt  from,  may  be  taxed  to  pay  bounties  for  volunteers,  1183. 
MILL  DAMS  — 

condemning  lands  for,  193. 

MILLS  — 

taxation  for,  193, 195,  208. 

MINES  — 

construction  of  exemptions  for,  475,  476. 
MINING  COMPANY  — 

license  tax,  103. 
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MINISTERIAL  DUTIES  — 

may  be  performed  by  clerks,  492. 

what  are,  492,  558. 

performance  of,  may  be  compelled  by  mandamus,  1370,  1371. 

the  principle  applicable  to  bodies  having  discretionary  powers,  1353. 

(See  Mandamus'.) 
MINISTERIAL  OFFICERS  — 

confined  strictly  to  their  statutory  authority,  45. 
cannot  refund  taxes  unless  specially  empowered,  1378. 
levy  of  taxes  by,  1309.  * 

certiorari  does  not  lie  to,  1405. 
protection  of,  by  process,  i480. 

(See  Process.) 
compulsory  process  against,  1370. 

(See  Mandamus.) 
MINNESOTA  — 

equality  and  uniformity  of  taxation  in,  305. 
taxation  of  property  by  value  in,  1184. 

constitutional  provisions  affecting  special  assessments,  1191. 
collection  of  assessments  in,  1279. 
short  statutes  of  limitation,  1078. 
MINORITIES  — 

constitutions  framed  for  protection  of,  585. 
MINORS  — 

taxation  of,  23,  94-97. 

redemption  by,  must  be  made  under  the  statutory  conditions,  1027. 

special  provisions  for  redemption  by,  1031-1035. 

may  sell  their  rights  subject  to  redemption,  1031-1035. 

guardian  may  be  personally  taxed  for  property  of,  672. 

(See  Infants.)  > 

MISAPPROPRIATION  — 

may  be  restrained  as  a  public  wrong,  1374,  1434-1439. 

restraining  on  bill  filed  by  private  parties,  1439. 

no  individual  action  at  law  for,  1512. 

does  not  render  a  tax  levy  illegal,  1512. 

in  tax  proceedings,  liability  for,  1573. 
MISCHIEFS  — 

of  improvident  use  of  certiorari,  1401. 

of  enjoining  taxes,  1423. 

of  the  remedy  by  replevin,  1512. 

in  tax  cases,  mostly  corrected  only  by  political  remedies,  1523. 
MISFEASANCE  — 

of  officer,  does  not  render  town,  etc.,  liable,  1511. 

of  collector,  when  it  will  render  him  trespasser  ab  initio, 
(See  Collector  op  Taxes.) 

of  officers  in  making  false  returns, 
(See  Officers.) 

of  assessors,  etp.,  damages  for,  1511. 
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MISSISSIPPI  — 

equality  of  taxation  in,  308. 

constitutional  provisions  in,  bearing  upon  special  assessments,  1193. 
taxation  of  property  by  value  in,  1184. 
short  statutes  of  limitations,  1078. 
MISSOURI  — 

equality  of  taxation  in,  308,  310. 

constitutional  provisions  in,  bearing  upon  special  assessments,  1193. 
short  statutes  of  limitation,  1079. 
MISTAKE  — 

in  description  of  land,  effect  of,  7*0-747. 

(See  Description.) 
in  naming  the  party  liable  to  assessment,  521,  727. 
in  redemption,  not  relieved  against,  1048. 

except  where  it  is  mistake  of  officer  or  purchaser,  1048. 
in  assessments,  correction  of,  by  abatement,  1380,  1422, 1456,  1460. 
in  listing  property  for  taxation,  616-619. 
in  payment  of  taxes,  815. 
may  give  jurisdiction  to  equity,  1422. 
of  party  in  paying  an  illegal  tax,  1495. 
of  officers,  towns  are  not  liable  for,  1511. 
in  omitting  property  from  assessment  will  not  render  levy  void, 

(See  Omissions.) 
correction  of,  by  amendments, 

(See  Amendments.) 
correction  of,  by  statute, 

(See  Curative  Laws.) 
of  ownership  in  payment  of  tax,  824. 
relief  in  equity,  1447. 

writ  of  error  not  available  for  correction  of,  1410. 
excessive  assessment  by,  1447. 

MISTAKE  OF  LAW  — 

byassessors,  does  not  render  assessment  void,  383-385. 
does  not  render  judicial  officers  liable, 
(See  Judicial  Officer.) 

MOBS  — 

compulsory  local  taxation  in  case  of,  1302,  1303. 
compensation  for  losses  by,  1302. 

MODIFICATION  — 

of  local  powers  to  tax,  right  of,  470-472. 
construction  in  cases  of,  492,  494,  495. 

MONEY  — 

taxes  on  the  interest  of,  32. 

taxes  are  presumptively  payable  in,  1331. 

collector  limited*to  receiving,  1331,  1333. 

surplus,  on  sale  of  land  for  takes,  952,  953. 

collector  must  safely  keep,  at  his  peril,  1333. 

demands  against  the  public  not  receivable  instead  of,  1331. 

coin  may  be  demanded  by  states,  15. 
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MONEY  HAD  AND  RECEIVED  — 

action  of,  by  state  against  collector,  1323. 

defense  to,  must  be  on  substantial  grounds,  1324 
insufficiency  of  collector's  authority,  no  defense,  1324. 
or  defect  in  his  official  title,  1324 
or  the  illegality  of  the  tax,  1324 
action  on  collector's  bond 'for,  1328-1340. 
action  against  town,  etc.,  for,  1486. 

will  only  lie  when  tax  is  void,  1487. 
and  where  it  has  been  paid  uiMer  compulsion,  1487. 
and  where  it  has  been  paid  over  by  the  officer,  1487,  1489. 
and  wliere  no  other  remedy  has  been  elected,  1487. 

unless  expressly  given  by  statute,  1489. 
will  not  lie  for  an  irregular  assessment,  1493. 
■     what  to  be  deemed  a  voluntary  payment,  1495. 
(See  Voluntary  Payment.) 
value  of  highway  labor  not  recoverable  in,  1489. 
demand  not  necessary  before  bringing,  1507. 
interest  recoverable  in,  1507. 
refunding,  in  case  of  illegal  collections,  1396. 
MONOPOLIES  — 

taxation  capable  of  being  employed  to  build  up,  1409, 1410. 
spirit  of  the  constitution  forbids,  1410. 
instances  of,  in  England,  1410. 
case  of  patented  pavements,  1410. 
license  fees  for  purposes  of,  1133. 
taxation  for  private  purposes,  compared  to,  1131. 
built  up  by  unequal  taxation,  409. 
MONTANA  — 

equality  of  taxation  in,  313. 
short  statutes  of  limitation,  1081. 
MONUMENTS  — 

power  of  municipal  corporations  to  erect,  470-472. 

MORAL  OBLIGATIONS  — 

will  support  taxation,  189,  190,  208. 

municipalities  may  be  required  to  recognize,  1304. 

affecting  question  of  power  to  tax,  208,  209. 
MORTGAGEE  — 

purchase  by,  at  tax  sale,  969,  970. 

whether  mortgagor's  title  may  be  cut  off  thereby,  969. 

title  of,  cannot  be  cut  off  by  mortgagor's  purchase,  963-970. 

may  redeem  from  tax  sale,  1036, 1045. 

payment  of  tax  by,  812. 

taxation  of  his  mortgage  and  real  estate,  57,  58. 

takes  subject  to  water  rents,  66. 
.  liability  for  taxes,  812,  824 

locality  affecting  his  interest  taxed,  57. 
'    liability  of,  for  water  rents,  66. 
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MORTGAGEE  —  oontinued. 

taxing  his  interest,  regardless  of  his  residence,  80. 

tax  buyer  cannot  cut  off  rent  charges,  97S. 

effect  of  payment  of  tax  by,  812. 

in  suit  in  rem  not  bound,  when,  886. 

refunding  tax  to,  as  not  the  legal  owner,  1400. 

suit  to  set  aside  sale  of  part  of  land,  1454. 
MORTGAGES  — 

to  be  taxed  to  owner  where  he  resides,  86-94. 

by  railroad  company,  does  not  make  bonds  held  by  non-residents  tax- 
able, 26. 

to  United  States,  will  not  exempt  property  mortgaged  from  taxation, 
138. 

must  be  taxed,  where  taxation  is  required  to  be  in  proportion  to  prop- 
erty, 278,  285. 

may  be  taxed,  though  the  property  mortgaged  is  taxed  also,  386-392. 
construction  of  exemption  of,  359,  360. 

not  in  existence  at  date  of  assessment,  cannot  be  taxed,  606. 

taxation  of,  57. 

abatement  from  valuation  on  account  of,  272. 

deduction  of,  from  taxable  value  of  land,  58. 

sale  of,  for  taxes,  961. 

taxable  to  secure  delinquent  tax,  981. 

MORTGAGOR  — 

cannot  cut  off  mortgage  by  tax  purchase,  963-970. 

whether  title  may  be  cut  off  by  mortgagee's  purchase,  969,  970. 

liability  for  taxes,  812-824. 

should  pay  tax  on  land  mortgaged,  812. 

suits  to  set  aside  illegal  tax,  1454. 

MULTIPLICITY  OF  SUITS  — 

joinder  of  complaints  in  equity  in  order  to  avoid,  1429,  1430.  • 

mere  saving  of  expense  not  a  reason  for,  1431. 

necessity  that  there  should  be  some  ground  of  equity  jurisdiction, 
1431. 

in  case  of  many  suits  against  one  party,  1425. 

joint  complaint  by  several  persons,  1428-1432. 

equitable  relief  to  prevent,  1414 
MUNICIPAL  CORPORATIONS  — 
repudiation  by,  120-124. 

rights  of,  under  equality  provision  of  Fourteenth  Amendment,  82. 
no  authority  to  create  tax  lien,  865. 
license  taxes  by,  1105,  1106. 
illegal  action  by,  1432. 

injunction  against  in  case  of  assessment,  1438. 
claims  for  work  done,  not  a  tax,  2.7. 
rights  to  equal  protection,  82. 
delegation  of  taxing  power  to,  100-104. 
itself,  cannot  delegate,  105. 
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MUNICIPAL  CORPORATIONS  —  continued, 
its  charter  not  a  contract,  111-114' 
limitation  of  its  power  to  tax,  118. 
when  abolished,  remedy  on,  its  contracts,  123. 
its  charter  a  contract,  112. 
powers  not  possessed  by  its  committees,  106. 
cannot  delegate  its  taxing  powers,  106, 
charter,  repealable,when;  112. 
repudiation  by,  117. 

collection  of  tax  as  between,  andthe  state,  907-909. 
no  power  to  tax  in  aid  of  private  corporations,  unless  specially  con- 
firmed, 214  , 
subway  for  street  cars,  a  public  purpose,  for  which  taxes  may  be  levied, 

216. 
water-works  and  gas-works,  power  to  tax  for,  undisputed,  217. 
'    may  tax  to  pay  certain  bounties,  when,  218. 
state  control  of,  228. 

as  agents  to  colleot  whole  state  tax  levy  within  their  limits,  229. 
street  pavement  tax,  how  levied  for,  233,  234 
extending  boundaries  in  order  to  tax  adjacent  property,  246. 
may  contract  debts  only  for  corporate  purposes,  554 
water-works  and  gas-works,  as  purposes  of  taxation,  217. 
,   levy  of  taxes  by,  554-557. 

conclusiveness  of  action  in  voting  taxes  in  popular  meeting,  565-567. 
compulsory  taxation  by,  1305-1322. 
,     illegal  action  by,  in  suits.  1432,  1439. 

liability  of,  for  wrongs  in  tax  proceedings,  1487-1493. 

for  'irregular  taxes,  1493-1505. 

for  voluntary  payments,  1495-1505. 

to  action  for  recovery,  1508-1511. 

for  torts  of  officers,  1511,  1512. 

on'  implied  warranty,  1512. 

for  misappropriations,  1512. 

for  compulsory  payments,  1505-1508. 
power  of,  to  tax,  construction  of,  1101,  1102. 
collection  of  tax  between  state  and,  907-909. 
special  assessments  for  lighting  streets  of,  1177. 

constitutional  objections  to,  1180-1202. 

apportionment  of,  1202-1228. 

property  subject  to,  1228. 

proceedings  in  levying  and  collecting,  1236-1284 

personal  liability  for,  1288-1292. 

acceptance  of  work,  conclusive  on  persons  assessed,  1280. 
act  as  agents  for  taxpayers  in   levying  and  collecting  assessments, 

1204-1279. 
not  taxable  by  United  States,  133,  134 
taxation  by,  under  legislative  compulsion,  1293-1320. 

in  what  cases  allowable,  1296-1302. 

cases  of  preservation  of  the  peace,  support  of  courts,  etc.,  1296. 
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MUNICIPAL  CORPORATIONS  — continued. 

taxation  by,  in  what  cases  allowable  —  construction  oi  highways,  1297. 
support  of  schools,  1298. 
preservation  of  publio  health,  1300. 
payment  bf  corporate  debts,  1300. 
compensation  for  injuries  by  rioters,  1303. 
indemnification  of  officers,  1302-1306. 
in  what  cases  not  allowable,  1306-1320. 
contracts,  1306-1318. 
local  improvements,  1306. 
state  buildings,  1308. 
city  parks,  1308. 
cases  which  recognize  the  supreme  authority  of  the  legislature, 
1311-1318. 
apportioning  cost  of  roads  between,  1300. 
and  cost  of  suits,  1303. 

and  debts  and  property  on  division  of,  294,  1300,  1303. 
state  cannot  make  contracts  for,  1306,  1308,  1309,  1318. 
right  of,  to  trial  on  question  of  indebtedness,  1303. 
power  of,  to  erect  monuments,  etc.,  470-472. 
ownership  of  property  of,  on  division,  413-415,  470-473.         , 
collection  of  taxes  on  division,  413-415. 
abatement  of  taxes  by  authorities  of,  1378,  1390. 
appeal  by,  from  assessments,  1389. 
refunding  taxes  by,  1396. 
review  of  proceedings  of,  1396-1408. 

(See  Certiorari.) 
action  preliminary  to  taxation  will  not  be  enjoined  in  general.  1425. 

(See  Political  Action.) 
questioning  organization  of,  in  tax  cases,  1401,  1439,  1469,  1521. 
estoppel  of,  by  acts  or  neglects  in  tax  cases,  1517,  1519. 
tax  to  pay  bonds  will  not  be  enjoined  unless  bonds  void,  1443. 
failure  to  observe  by-laws  does  not  avoid  action,  1406. 
whether  merely  illegal  taxation  by,  maybe  enjoined,  1440-1444,- 1460. 
remedies  against,  for  misappropriation,  1425-1435. 

(See  Misappropriation.) 
may  be  empowered  to  tax,  101. 

powers  may  be  changed  at  the  discretion  of  the  legislature,  227, 
228. 
recalling  powers  must  be  subject  to  payment  of  debts,  121. 
charters  of,  not  contracts,  117. 
have  no  inherent  power  to  tax,  1293. 
assets  of,  after  dissolution,  18, 123. 
repudiation  by,  120-122. 
general  purposes  of,  217. 

state  control  of  property  and  moneys,  227-229. 
enlargement  of  limits  improperly,  245-249. 
■different  taxing  districts  in,  246-249. 
„  taxation  of,  for  general  purposes,  256, 257. 
taxing  city  lands  as  rural,  326. 
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MUNICIPAL  CORPORATIONS  —  continued. 

apportionment  of  property  and  debts  when  changes  made,  413-415*. 

voting  taxes  for,  546-594. 

employed  by  the  state  as  collectors,  824 

may  tax  business,  1101. 

but  must  be  specially  empowered,  1101. 
construction  of  .powers  to  tax,  238, 229. 
grant  of  licenses  by,  1138. 
enforcing  licenses  by  imprisonment,  848. 
cannot  nullify  state  licenses,  1144* 

(See  Licenses.) 
special  assessments  for  streets  in,  1159, 

for  sewers,  drains,  etc.,  in,  1168. 

for  water  pipes  in  streets,  1176. 

for  sidewalks,  1128, 1166. 

for  parks,  1166. 
restraining  action  ultra  vires,  1435-1439. 

illegal  organization  of,  must  be  complained  of  promptly,  1401,  1521. 
action  against,  for  moneys  illegally  collected,  1486-1513. 

(See  Monet  Had  and  Received.) 
liability  of,  for  acts  of  officers,  1510, 1511. 
do  not  warrant  title  to  property  sold  for  taxes,  1512. 
remedy  for  usurpation  by,  1521. 

(See  County;  Town.)' 
compelling  taxation  by,  to  pay  judgments,  etc.,  1300,  1359. 

or  other  settled  demands,  1300,  1366. 
taxation  by,  under  orders  of  federal  courts,  1373. 
cannot  be  compelled  to  tax  beyond  statutory  powers,  1365. 
action  of,  cannot  be  questioned  on  ground  of  members  of  the  council 
having  been  improperly  seated,  434. 
(See  Towns.) 
MUNICIPAL  REVENUES  — 

are  presumptively  derived  from  taxation,  1318. 
state  control  of,.  , 

(See  Local  Compulsory  Taxation.) 
liability  of,  in  case  of  illegal  tax  collection,  1493. 
equitable  relief  in  assessments,  1419. 

N. 

NAME  — 

error  in,  in  assessment,  521,  727. 

of  taxes,  6,  7. 
NATION  — 

(See  United  States.) 
NATIONAL  BANKS  — 

may  be  taxed  by  states,  129. 

may  be  required  to  pay  taxes  on  shares,  721. 

untaxable  by  state,  130. 

assessment  of,  for  taxes,  710-717. 
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NATIONAL  DEBT  — 

(See  National,  Securities;  Public  Debt.) 

NATIONAL  SECURITIES  — 
not  taxable  by  the  state,  130. 
mandamus  in  case  of  illegal  taxation,  1374. 
excise  tax  on  corporations  whose  moneys  are  invested  in,  685. 

NATURE  OF  THE  TAXING  POWER  — 
what  it  is,  43-54 

(See  Taxing  Power.) 

NAVIGATION  — 

(See  Vessels.) 

NEBRASKA  — 

taxes  on  legal  process  in,  34,  35. 

constitutional  provisions  for  equal  taxation  in,  1314 

provisions  affecting  local  assessments,  1193. 

equality  of  taxation  in,  314 

proof  in  suits  in  rem,  891. 

NECESSARIES  — 

taxation  of,  37,  354,  355. 

NECESSITY  — 

for  a  government,  475,  476., 

the  foundation  of  the  right  of  eminent  domain,  192-198. 

and  of  taxation,  1,  9,  1348. 
private  convenience  must  yield  to,  in  collection  of  taxes,  838,  839,  1333, 
1512. 

NEGATIVE  PROVISIONS  — 

may  render  statute  mandatory,  479,  480, 

NEGLECT  OP  DUTY  — 

of  collector,  action  for,  1335. 
by  assessor,  liability  for,  1471. 
correction  of,  by  mandamus, 

(See  Mandamus.) 
by  municipal  corporations  in  not  paying  debts, 
(See  Compulsory  Local  Taxation.) 

NEGLIGENCE  — 

of  assessors  in  not  levying  tax,  liability  for,  1471. 
in  applying  for  relief,  1440.     . 
(See  Laches.) 

NEGOTIABLE  PAPER  — 

of  municipalities,  issue  of,  may  cause  irremediable  mischief,  767. 
taxation  of,  35. 

NET  INCOME  — 

not  same  thing  as  dividends,  389. 
(See  Income.) 


1644   '  INDEX. 

NEVADA  — 

constitutional  provision  for  equal  taxation  in,  315. 

taxes  on  legal  process  in,  34,  35. 

taxation  of  property  to  be  by  value,  1184,  1189. 

NEW  ASSESSMENT  — 

(See  Re- assessment.). 
NEW  HAMPSHIRE  — 

constitutional  provisions  for  equal  taxation  in,  316. 

NEW  JERSEY  — 

constitutional  provisions  tor  equal  taxation  in,  317. 
short  statutes  of  limitation,  1080. 

NEW  YORK—  , 

special  fund  for  local  assessments  in,  319,  1279. 
short  statutes  of  limitation,  1081. 
special  fund  for  local  assessment  in,  319. 

NEWSPAPERS  — 

taxes  on,  35,  1119. 
NEXT  OF  KIN  — 

(See  Decedents'  Estates;  Successions.) 
NON-PAYMENT  OF  TAX  — 

penalties  for,  899-907. 
NON-RESIDENT  LANDS  — 

'  this  requirement  imperative,  724. 
must  be  correctly  described, 

(See  Description.) 
a  railroad  track  is  not,  699. 
(See  Unseated  Lands.) 
assessment  fixes  character  of,  for  tax  purposes,  928. 
assessment  of,  as  resident,  724. 

NON-RESIDENTS  — 

personal  tax  not  to  be  assessed  against,  24,  86,  87,  249,  250,  630,  631,  641, 

673,  1510. 
right  to  collect  a  debt  in  the  state  not  taxable,  24,  27,  249,  250. 
personalty  of,  may  be  taxed  where  actually  found,  24,  87,  630,  631,  651— 

653. 
cannot  be  taxed  through  a  corporation  in  whicli  they  own  shares,  25, 92. 

unless  the  charter  provides  therefor,  25. 
voluntarily  returning  some  personalty  for  taxation,  do  not  waive  ob- 
jection to  taxing  more,  25.  >  l 
persons  residing  on  government  or  Indian  lands  are,  25,  85,  86. 
agent  holding  land  contract  for,  may  be  taxed  for  it,  95. 

not  an  attorney  holding  notes  for  collection,  95. 
objecting  only  to  valuation  of  property  taxed,  cannot  afterwards  in- 
sist it  was  not  taxable,  95. 
may  be  taxed  on  business  where  it  is  carried  on,  98,  660. 

though  right  to  vote  there  is  not  given,  97,  98. 
must  not  be  discriminated  against,  80,  168-171,' 260,  261,  386,  387. 
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NON-RESIDENTS  —  continued. 

different  methods  of  procedure  admissible  in  case  of,  180. 
incidental  benefits  to,  from  taxation,  258,  259. 

not  chargeable  with  constructive  notice  of  illegal  assessment;  630,  631. 
not  taxable  on  notes  because  of  their  being  secured  in  the  state,  651, 

653. 
trustees,  taxation  in  case  of,  660-664. 
notice  of  sale  of  lands  of,  928. 
recovery  by,  for  personal  tax  paid,  1510. 

(See  Non-resident  Lands.) 
tax  on  personal  property  not  a  personal  charge  against,  24 
tax  enforceable  only  against  his  property,  24. 
state,  no  power  to  tax  as  personal  charge  against,  24. 
personalty  of,  only  when  within  state,  25. 
assessment  of,  for  local  improvements,  58. 
discriminating  taxes  between,  and  residents,  80. 
notice  to,  of  amount  of  tax,  801. 

NORMAL  SCHOOL  — 
local  taxation  for,  1315. 

NORTH  CAROLINA  — 

constitutional  provisions  for  equal  taxation  in,  326. 
affecting  local  assessments,  1193. 
NORTH  DAKOTA  — 

constitutional  provisions  for  equality  in  taxation,  322. 

short  statutes  of  limitation,  1081. 

statute  of  limitations,  880, 1193. 

NOTES,  CIRCULATING  — 
as  currency,  taxes  on,  35. 
NOTES,  PROMISSORY  — 

not  receivable  in  payment  of  tax,  804 
NOTICE  — 

statutory  provisions  for,  are  in  general  mandatory,  626-629. 
of  town  meetings,  the  statute  itself  may  be,  569. 

omission  of  public  notice  in  such  cases  not  fatal,  569. 
of  special  town  meetings,  must  be  given,  575. 

business  of  special  town  meetings  must  be  confined  to  objects  men- 
tioned in,  573. 
effect  of  neglect  to  give,  or  of  giving  misleading  notice,  570,  572. 
how  proof  of,  should  be  made,  572. 
of  assessments,  right  of  parties  to,  607-631,  1243,  1444 
to  bring  in  tax  list,  624. 

of  adverse  proceedings,  in  general,  is  matter  of  right,  626,  627. 
of  tax  sales,  must  comply  with  statute,  928. 

if  not  described  in  statute,  must  be  in  writing,  928. 

may  be  given  by  publication,  928,  929. 

required  to  be  given  to  occupant,  how  complied  with,  929-931. 

is  a  prerequisite  to  any  authority  to  sell,  929. 
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NOTICE  —  continued. 

of  tax  sales,  instances  of  fatal  defects  in,  929-936. 

how  proof  of,  to  be  made,  936. 

publication  of,  must  be  in  regular  issues  of  the  paper,  935. 
after  tax  sale,  when  required  to  be  given,  989. 
to  foreclose  redemption,  1033-1036. 
of  meeting  of  board  to  review  assessments,  1390. 

record  thereof,  1393. 
of  increase  of  assessment,  right  to,  1460. 
of  change  in  assessment,  624,  6$5,  781,  1444. 
Of  objections  to  a  public  work,  duty  of  party  to  give,  1513-1519. 
curing  defect  in,  retrospectively,  521. 

limitation  upon  the  right,  518. 
(See  Hearing.) 
right  to,  in  case  of  summary  proceedings  against  collector,  1344 
constructive,  from  records, 

(See  Records.) 
to  taxpayer,  how  determined,  whether  necessary,  59. 
to  taxpayer,  of  amount  of  tax,  801. 
personal,  not  essential,  when,  61. 
by  publication,  61,  62. 
to  taxpayers,  801. 
of  sale  of  land  for  taxes,  928-938. 
not  essential  to  due  process  of  law,  when,  59. 
in  assessment  of  property  by  value,  unnecessary  when,  60. 
personal,  in  tax  proceedings,  unnecessary  when,  61. 
in  taxing  lands  for  highway,  62. 
of  time  of  payment  of  tax,  802. 
in  suits  in  rem,  884. 
in  suits  in  rem  strictly  required,  889. 
of  time  of  sale  of  chattels,  856. 
to  taxpayer  of  time  to  redeem,  1036. 
requirements  of,  in  case  of  redemption,  1037-1040. 
service  of,  1037.  ' 

where  land  is  taxed  to  unknown  owners,  1040. 
by  mail,  publication,  etc.,  1040. 
proof  of,  .1040. 

of  tax  sale,  defects  in,  1086. 
by  publication,  case  of  public  assessments,  1241. 
NULLITY  — 

colorable  taxation  is  a,  49-54. 
delegation  of  power  to  tax  is  a,  46,  99. 
what  burdens  are  a, 

(See  Limitations  on  the  Taxing  Power.) 
tax  which  is  a,  may  be  resisted,  1476. 

and  collector  may  refuse  to  collect,  1330. 
is  no  cloud  upon  title,  1448. 
an  excessive  tax  is  a, 

(See  Excessive  Taxes.) 
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NULLITY  —  continued. 

tax  sale  after  payment  or  tender  is  a,  910. 
tax  without  apportionment  is  a, 

(See  Apportionment.) 
any  tax  without  jurisdiction  is  a, 

(See  Jurisdiction.) 
a  merely  irregular  assessment  is  not  a,  1440. 

(See  Irregularities.) 
a  levy  which  is  a,  if  paid  without  objection,  cannot  be  recovered  back, 
1495. 

(See  Voluntary  Payment.) 
sale  for  two  taxes,  one  of  which  is  a,  ^484. 
liability  of  town,  etc.,  where  tax  is  a,  1486. 
town  not  liable  for  a  void  sale  never  enforced,  1507. 
legislature  cannot  validate  a, 

.    (See  Curative  Laws.) 
when  a  local  assessment  is  a,  1345. 

o. 

OATH  — 

to  taxpayer's  list,  failure  to  make,  616-619. 
(See  Affidavit.) 

OATH,  OFFICIAL  — 

(See  Official  Oath.) 
generally,  1349. 

to  assessment  list  of  taxpayers,  611-630. 
OBLIGATION,  MORAL  — 

as  purpose  of  taxation,  308,  309. 

(See  Bond;  Moral  Obligation.) 

OBLIGATION  OF  CONTRACTS  — 
1         must  not  be  impaired  in  taxation,  107,  130. 

this  precludes  state  setting  aside  its  own  contracts,  117-130. 

(See  Contracts;  Exemptions.) 
states  cannot  tax  debts  owing.therein  to  non-residents,  34,  349,  350. 
taxing  residents  on  debts  owing  the"m  does  not  impair,  34 
impairment  of,  in  case  of  repeal  of  statute,  58. 
by  legislative  act,  108. 
by  state  constitution  or  law,  115. 
contracts  of  a  state,  116. 
by  what  impaired,  137. 
'        compulsory  local  taxation,  1300-1303. 
(See  Contracts.) 

OCCUPANT  — 

purchaser  at  sheriff's  sale  of  right  of,  may  redeem,  1045. 
of  land,  personal  tax  upon,  726-734. 
must  be  assessed  for  land,  if  statute  so  provides,  736. 
assessment  of  lands  of  several  to  one  as  agent,  727. 
whether  he  may  acquire  title  at  tax  sale,  973-975. 
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OCCUPANT  —  continued. 

claiming  land  but  losing  it,  may  be  compensated  for  betterments,  1063. 

cannot  waive  for  the  owner  the  right  to  a  notioe,  1035.  ■ 

possessory  right  of,  on  public  lands,  may  be  taxed,  633-635. 
OCCUPATION  — 

what  is  sufficient  to  entitle  one  to  notice,  928. 

what  constitutes,  723-726. 
(See  Seated  Lands.) 

of  part  of  a  parcel  of  land,  fixes  character  of  all  as  occupied,  723. 

OCCUPATIONS  —  * 

taxation  of,  1094-1102,  1104-1149. 
should  be  where  business  is,  1104. 

what  to  be  deemed  privileges  under  tax  laws,  1095-1098. 
licenses  for  permission  to  follow,  1096. 

whether  business  unlawful  if  license  not  taken  out,  1096. 

privileges  liable  to  taxation,  1096. 
licensed  by  state,  municipality  cannot  preclude  being  carried  on,  10981. 
may  be  licensed  by  state  and  also  by  county  or  town,  1038. 
construction  of  municipal  powers  to  tax,  1101. 
what  included,  in  "occupation,  trade  or  profession,"  1104. 
may  be  licensed  for  purposes  of  regulation,  1125-1152. 
(See  Police  Power.) 

but  not  for  purposesof  monopolies, 
(See  Monopolies.) 
illegal,  may  still  be  taxed,  1133-1137. 

selection  of,  for  taxation  cannot  be  controlled  by  courts,  1437. 
tax  on,  must  be  uniform,  1100. 

(See  Licenses.) 
OCCUPIED  LANDS  — 
assessment  of,  726-734. 

(See  Unseated  Lands.) 

OFFICERS  —  , 

taxation  may  be  imposed  to  indemnify,  268. 
municipalities  may  be  required  to  indemnify,- 1302. 
taxation  can  only  be  had  by  means  of,  426. 
definition  of,  427. 
kinds  of,  legislative,  executive  and  judicial,  426,  427. 

inferior  ministerial,  426,  427. 
de  facto,  what  are,  430,  431. 

distinguished  from  usurpers,  426,  427. 

acts  of,  not  to  be  assailed  collaterally,  435-439. 

ca,nnot  by  action  build  up  rights  in  their  own  favor,  434,  435. 

these  rules  apply  in  tax  cases,  436-438. 
intruders,  when  estopped  from  denying  official  character,  439,  443. 
joint  action  by,  440,  441. 

must  be  meeting  for,  442. 

custom  cannot  change  this  rule,  442. 

invalid'if  requisite  number  not  chosen;  4 13. 


INDEX.  164:9 

OFFICERS  —  continued. 

joint  action  by,  majority  may  act,  443. 

presumptions  which  support  action,  443. 
returns  and  certificates  of,  are  evidence,  445-448,  1476. 

generally  held  conclusive,  445. 
'  liability  foi  false,  446. 
amendment  of  records,  rolls,  etc.,  by,  533-544. 

(See  Amendments.) 
curing  irregularities  of,  by  statute,  506-529. 

(See  Curative  Laws.) 
correcting  irregularities  judicially,  533. 

(See  Judicial  Corrections.) 
mistakes  of,  when  parties  are  making  redemption,  may  be  relieved 

against,  1024,  1033. 
refusal  of,  to  give  certificate  for  purposes  of  redemption,  1048. 
cannot  add  to  the  conditions  of  redemption,  1050. 
requirement  of  official  oath,  1346. 

(See  Oath,  Official.) 
requirement  of  official  bond,  1346,  1479. 

(See  Collector  of  Taxes;  Sureties.) 
penalties  against,  for  non-performance  of  duty,  1346. 
compelling  performance  of  duty  by,  1350-1373. 

(See  Mandamus.) 
excess  of  jurisdiction  by, 

(See  Jurisdiction.) 
unequal  taxation  caused  by,  342,  343,  385-387. 
making  sales,  must  not  be  purchasers,  946. 
will  not  be  restrained  from  collection  if  the  law  warrants  the  action, 

1443. 
judicial,  not  liable  for  errors,  1461-1475. 

whether  this  principle  applies  in  case  of  malicious  action,  1471-1475. 
(See  Judicial  Officer.) 
protection  of,  by  process,  1480. 

(See  Process.) 
presumption  that  they  will  pause  in  illegal  action,  1455. 
of  highways,  judicial  action  by,  1465. 

what  is  not  such  action,  1443. 
protection  of,  by  certificate,  1475. 
municipalities  not  liable  for  torts  of,  1510. 
collecting  moneys,  are  not  liable  after  they  are  paid  over,  1481. 

(See  Collector  of  Taxes.) 
action  for.  damages  against,  1511. 
proceedings  by  quo  warranto  against,  1521. 
political  remedies  in  case  of,  1523. 
cannot  refund  taxes  unless  specially  empowered,  1396. 
taxation  of  salaries  of, 

(See  Salaries.) 
estoppel  by  action  from  questioning  taxes,  1517. 
necessity  for  official  action,  426. 
104 
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OFFICERS—  continued. 

who  ate,  427-429. 

dejure,  430. 

usurpers,  office  defined,  432. 

questioning  title  of,  de  facto,  433. 

validity  of  acts  of,  435. 

de  facto,  in  tax  cases,  436. 

estoppel  against  intruder  who  has  acted  as,  439. 

action  by  official  boards,  440. 
.    duty  of  official  boards  to  act,  443. 

official  returns  and  certificates,  444. 

presumption  of  correct  action  of,  477,  478. 

salaries  of,  untaxable  by  United  States  or  state,  133. 

selling  chattels  for  tax,  become  trespassers,  when,  856. 

de  facto,  sale  of  lands,  by,  941. 

public,  tax  on,  1119. 

liability  of,  for  torts  in  tax  proceedings,  1511,  1512. 

tax  on,  1119. 
OFFICERS,  CORPORATE  — 

may  be  compelled  by  mandamus  to  perform  duty  under  tax  laws,  1373. 

OFFICES  — 

of  one  government  cannot  be  taxed  by  another,  132,  133, 

OFFICIAL  ACTION  — 

necessity  for,  in  tax  cases,  426. 

(See  Officers.) 
by  persons  irregularly  claiming  office,  430,  431. 
cannot  be  required  of  those  no  longer  officers,  1350. 
liability  for, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
by  usurpers, 

(See  Usurpers.) 

OFFICIAL  AUTHORITY— 
protection  by, 

(See  Process.) 
excess  of, 

(See  Jurisdiction.) 

OFFICIAL  BOND  — 

of  collector,  may  be  valid  though  not  in  compliance  with  statute,  1325. 
or  not  required  by  statute,  1325.  , 

liability  of  sureties  upon,  1334-1341. 

(See  Collector  of  Taxes;  Bond,  Official.) 
OFFICIAL  DUTY  — 

(See  Duty,  Official.) 
OFFICIAL  OATH  — 

neglect  to  take,  does  not  create  personal  liability,  1475. 

does  not  preclude  one  being  officer  de  facto,  435-438. 
reliance  upon,  for  protection  of  the  public,  1346. 
(See  Oath,  Official.) 
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OFFICIAL  RETURNS  — 
conclusiveness  of,  445. 
liability  for  false,  446. 

(See  Returns,  Official.)  > 

OHIO  — 

constitutional  provisions  for  equal  taxation  in,  323. 
constitutional  provisions  bearing  upon  special  assessments,  1193. 
payment  of  special  assessments  in,  1279. 

OKLAHOMA  — 

organic  act  requires  all  property  taxed  by  value,  325. 

OMISSIONS  — 

of  property  from  tax  roll,  when  may  be  corrected  by  mandamus,  1357, 

1358. 
accidental,  will  not  vitiate  the  whole  tax,  383-385. 
caused  by  error  of  law,  383-385. 
unlawful,  if  purposely  made,  vitiate  tax,  381-383. 

are  not  mere  irregularities,  1343. 
of  dollar  mark,  in  valuation  for  assessment,  759. 

ONUS  OF  PROOF  — 

purchaser  must  take,  when  tax  title  is  in  question,  913-926,  1004-1014. 
change  of  this  rule  by  statute,  1005-1014. 
(See  Presumption;  Tax  Deed.) 
in  sale  of  land  for  taxes,  915-922. 

OPENING  STREETS  — 

special  assessments  for,  1159. 

offsetting  benefits  against  damages  in  case  of,  1161. 
principles  governing  proceedings  in,  1161. 
(See  Assessments,  Local.) 

OPPRESSIVE  TAXES  — 

no  redress  if  lawfully  authorized,  10. 
no  ground  for  judicial  action,  49,  50. 
judicial  action  under  Fourteenth  Amendment,  56. 

ORDER— 

preservation  of,  is  a  state  duty,  1295. 
municipalities  may  be  compelled  to  tax  for,  1295, 

and  to  make  compensation  for  losses  by  riots,  1302. 

ORDERING  SALE  FOR  TAXES  — 
order  of  sale,  947. 

ORDERING  TAX  LEVY  — 

(See  Judgment;  Compulsory  Local  Taxation.) 

ORDINANCES  — 

for  special  assessments,  instances  of,  1278,  1279. 
(See  Municipal  Corporations.) 
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OREGON  — 

constitutional  provisions  to  secure  equal  taxation  in,  205,  326. 
taxation  of  property  in,  must  be  by  value,  1184. 
provision  in,  affecting  special  assessments,  1193. 
short  statute  of  limitations,  1081. 
provisions  as  to  excessive  assessments,  1447. 

ORES  re- 
assessment of,  for  taxation,  598. 

ORGANIZATION—  % 

of  school  districts,  delay  in  questioning,  1401. 

estoppel  in  case  of,  1439. 
defective,  unlawful  tax  in  case  of,  1469. 

ORPHAN  ASYLUM  — 

exemption  of,  from  taxation,  359,  360. 

OVERFLOW— 

of  streams,  assessments  for  prevention  of,  1176. 
(See  Levees.) 
OVERLYING  DISTRICTS  — 

for  the  purposes  of  state  buildings,  etc.,  236-242. 

in  the  case  of  general  city  taxation,  244-249. 

OWNER  — 

when  land  to  be  assessed  to,  726. 

assessments  of  lands  when  unknown,  727,  728. 

effect  of  consent  to  assessment  in  wrong  list,  726. 

former  assessment  to,  726. 

transferring  title  after  assessment,  726. 

when  wife  is,  lands  not  to  be  assessed  to  husband,  726. 

assessment  to  one  of  several,  727. 

mistake  in  name,  727. 

when  must  petition  for  local  assessment,  1245. 

personal  liability  of,  for  assessments,1 1288-1292. 
(See  Assessments,  Local.) 

recovering  lands  may  be  required  to  pay  for  betterments,  1063. 

mortgagee  of  land  not  the  legal  owner,  1400. 

occupant  of  land,  though  not  owner,  may  be  complainant,  when,  1453. 

who  is,  for  purposes  of -redemption,  1033-1036.  . 
OWNERSHIP— 

mistake  of,  in  payment  of  tax,  824. 

P. 

PACKAGES  — 

imported,  when  they  become  taxable  by  states,  143,  144 
PACKING  HOUSES  — 

tax  on  business  of,  1148. 
PARAMOUNT  LAW  — 

as  limitation  on  power  to  tax,  83-180. 
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PARCELS  OP  LAND  — 

separate,  must  be  separately  assessed,  731-738. 
,  what  are,  737,  738.  ' 

must  be  separately  valued,  751.  / 

and  separately  sold,  948. 
dividing  for  sale  when  tax  on  part  is  paid,  948. 

(See  Tenant  in  Common.) 
erroneous  descriptions  of,  avoid  tax,  1476. 

(See  Description.) 
PARKS  — 

taxation  for,  99,  209,  210,  1166,  1168. 

(See  Compulsory  Local  Taxation.) 
PAROL  EVIDENCE  — 

to  show  vote  of  a  school  tax,  576-578. 
to  prove  lost  records,  576-578. 

(See  Evidence.) 

PART  LEGAL  — 

(See  Tax,  Part  Legal.) 
PARTIALITY  — 

in  tax  laws,  258,  259. 
in  customs  duties, 

(See  Protection.) 
in  assessments, 

(See  Invidious  Assessments.) 
in  exemptions, 

(See  Exemptions.) 
PARTIES  — 

(See  ^Toint  Complaint.) 

PARTNERSHIP  — 

taxation  of  members  severally,  659. 

assessment  of  lands  of,  727. 

assessment  of,  659,  660. 
PASSAGE  — 

from  one  state  to  another,  right  of,  134,  135. 
PASSENGERS  — 

taxation  on  carriage  of,  when  in  violation  of  federal  constitution,  134, 
135. 

PATENT  TO  LAND  — 

exemption  after  issue  of,  138. 

to  railroad,  139. 
PATENT-RIGHT  — 

when  taxable  by  state,  141. 

taxable  for  what  purposes,  181-184. 

regulations  for  sale  of,  1138. 
PAUPERISM  — 

taxation  in  relief  of,  204. 
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PAUPERS  — 

support  of,  a  public  purpose,  304. 

PAVING  STREETS  — 

assessments  for  the  purpose  of,  333,  334. 
for  repavihg, 

(See  Assessments,  Local.) 

PAYMENT— 

of  special  assessments,  1275,  1376. 

PAYMENT  OF  MUNICIPAL  DEPOTS — 
compelling  tax  for,  by  mandamus,  1360. 
levy  of  tax  for,  under  state  compulsion,  1300. 

PAYMENT  OF  PUBLIC  DEBT  — 

taxation  for,  319,  230. 
PAYMENT  OF  TAX  — 

extinguishes  authority  to  sell,  264,  450,  803-804,  810,  910. 
by  one  part  owner,  948. 
must  be  made  in  money,  804. 

unless  scrip,  etc.,  be  receivable  by  law,  804. 
subrogation  where  one  should  have  paid  who  did  not,  812-834. 
requirement  of,  as  condition  to  recovery  of  land,  1057. 

in  what  cases  this  is  not  admissible,  1061-1063. 
requirement  of,  as  condition  to  maintaining  suit,  1084. 
in  license  cases,  as  condition  of  doing  business,  1095. 
in  labor,  is  of  right  when  the  law  permits  it,  1443. 
if  tax  illegal,  the  law  affords  adequate  remedy,  1444,  1477,  1486. 
if  voluntary,  no  remedy  against  town,  etc.,  though  tax  is  illegal,  1486. 

what  is  voluntary  payment,  1495. 

what  is  involuntary  payment,  1505. 
(See  Voluntary  Payment.) 
recovering  back,  where  tax  is  only  in  part  illegal,  1507. 
tender  of,  when  payment  is,  128. 
time  and  manner  of,  13. 
may  be  in  money  or  in  kind,  15. 
as  condition  for  equitable  relief,  1436. 
under  protest,  1504-1511. 
in  labor,  16. 
who  may  pay,  803-804. 
what  receivable  in,  804-806. 
part  payment,  806. 
proof  of,  807,  808. 
tender  of,  808. 

attempted  payment,  808-810. 
effect  of,  810,  811. 
under  mistake  of  ownership,  834. 

compulsory,  liability  of  municipal  corporation,  1505-1508. 
voluntary,  of  municipal  corporation,  1495-1505. 
notice  of  time  of,  collector  to  attend  place  and  time,  803. 
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PAYMENT  OF  TAX  —  continued. 

by  volunteer,  terminates  tax  lien,  802. 

gives  lien  to  payer,  if  he  has  interest,  803. 

what  receivable  in  payment,  804. 

promissory  notes  not  receivable,  804. 

only  legal  tender  receivable,  804 

in  bank  check,  is  conditional  only,  805. 

collector  may  account  for  tax  himself,  805. 

collector  may  compel,  805. 

by  instalments,  806. 

proof  of,  by  record  or  receipt,  807. 

proof  cannot  be  in  opposition  to  judicial  finding,  808. 

tender  of,  is  effectual  to  prevent  sale,  808. 

attempt  to  pay,  equivalent  to  payment,  809. 

discharges  tax  lien,  810. 

by  mortgagee,  812. 

by  mortgagor,  812. 

enforcement  of  tax  payment,  863. 

by  judicial  proceedings,  862. 

by  public  sale,  862. 
PAYMENT  OVER  — 

by  collector,  before  town  can  be  liable,  1486. 

whether  collector  afterwards  liable,  1482. 
compulsory  proceedings  against  collector  to  enforce, 

(See  Collectoe  of  Taxes.) 
PEDDLERS  — 

tax  on,  171,  1119,  1146. 
license  fee,  171. 

PENALTIES  — 

for  delinquency  in  payment  of  taxes,  899-906. 

under  federal  revenue  laws,  899. 

how  imposed,  900-902. 

forfeiting  right  to  suit,  etc.,  902-906. 

imposed  on  redemption,  1033. 

for  non-performance  of  official  duty,  1339. 

for  failure  to  list  property  for  taxation,  616-625. 

(See  Taxpayers'  Lists.) 
construction  of  laws  which  impose,  424,  460,  461. 
cannot  be  added  on  affirming  assessment,  1382. 
will  not  be  relieved  against,  because  of  disputed  title,  1440. 
for  neglect  of  duty,  official,  1349,  1350. 
for  not  giving  assessment,  619-624. 
for  non-payment  of  taxes,  66,  899-907. 

not  favored  in  equity,  903. 

not  avoided  by  tender  of  tax,  904. 

PENNSYLVANIA  — 

short  statute  of  limitations  in,  1069,  1082. 
constitutional  provision  for  equal  taxation  in,  326. 
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PENSIONS  — 

taxation  for,  189,  190. 
PERSON  — 

corporation  considered  as  being,  for  purposes  of  an  appeal,  1389. 

application  of  the  word  to  corporations  generally,  672. 

under  Fourteenth  Amendment  includes  aliens  as  well  as  citizens,  80. 
PERSONAL  ACTION  — 

collecting  tax  by,  836-847.  ' 

tax  lien  not  discharged  by,  847.^  > 
(See  Action;  Action  at  Law.) 
PERSONAL  LIABILITY  — 

of  residents  for  taxes,  641,  727. 

in  case  of  trusts,  660. 

in  case  of  partnerships,  659. 

in  case  of  private  banker,  659. 

in  cases  of  discretionary  authority,       t 
(See  Discretionary  Action.) 

of  purchasers  of  land  for  taxes  previously  assessed,  850. 

of  owners  of  land  for  special  assessments,  1154,  1288-1292. 

of  officers  for  false  return,  446. 

of  officers  for  neglect  of  duty,  1346. 

of  assessors,  1461. 
(See  Assessors.) 

of  judicial  officers  generally,  1461. 

of  supervisors,  1475. 

of  collector,  1477. 

(See  Collector  op  Taxes.) 

of  collector  of  the  customs,        , 

(See  Collector  of  the  Customs.)  -' 

for  special  assessment,  1288-1292. 

PERSONAL  PROPERTY  — 

within  the  state,  may  be  taxed,  though  the  owner  is  a  non-resident, 

25,  641-676.  ' 

bonds,  etc.,  held  abroad,  not  taxable  in  state,  25. 
taxation  of,  by  value,  38-41. 

is  to  be  taxed  where  the  owner  resides,  25,  641-676. 
employed  in  business,  where  taxable,  659. 
tangible,  where  taxable,  651-653. 
lists  for  assessment  of,  607-625. 
detail  tion  of,  for  payment  of  taxes,  829. 
held  in  trust,  where  taxable,  660. 

belonging  to  estate  of  deceased  person,  where  taxable,  664. 
distress  and  sale  of,  for  taxes,  848-850. 

(See  Trespasser  Ab  Initio.) 
to  be  exhausted  before  lands  are  sold,  899. 
levy  upon  for  tax,  is  prima  facie  satisfaction,  1451. 
not  generally  assessed  for  local  works,  1230. 
cannot  be  excused  from  taxation  without  authority  of  law,  281,  282. 
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PERSONAL  PROPERTY  — continued. 
1    taxes  upon,  will  not  generally  be  restrained.  1415. 

except  in  cases  of  fraud  or  irreparable  injury,  1456. 
the  rule  applies  to  a  personal  tax  assessed  in  respect  of  lands,  1444. 
illegal  tax  on,  may  be  recovered  back,  1447,  1486. 
unlawfully  taken,  may  be  recovered  by  replevin,  1512. 
case  of  house  owned  by  one  on  land  of  another,  633,  634. 

or  on  exempt  land,  633,  634. 
assessment  of  railroad  property  as,  641. 
right  to  cut  timber  is,  633,  634. 
of  corporations,  should  be  assessed  at  the  place  of  the  business  office, 

673. 
due  process  of  law  in  taxation  of,  57. 
return  of  delinquent  tax  on,  834. 
PERSONAL  TAXES  — 

inadmissible,  when  embarrassing  to  United  States  or  state  government, 

134. 
equitable  relief  against,  1415-1417. 
in  general,  641-644. 
recovery  of  illegal  tax,  1415. 

PHYSICIANS  — 

tax  on,  376,  1120. 
PLACE  OF  ASSESSMENT  — 

of  personalty,  650-673. 
POLICE  — 

compulsory  local  taxation  for,  1295-1297,  1302. 
regulation  of,  is  a  state  duty,  1296. 
POLICE  POWER  - 
to  tax,  1. 
levying  burdens  under,  to  discourage  certain  trades,  etc.,  24,  1125. 

is  proper  in  case  of  pernicious  employments,  1125. 
taxation  for  regulation  and  restraint  under  the,  289. 

this  distinguished  from  taxation  generally,  297,  298. 

case  of  highway  labor,  1125. 

case  of  sidewalk  assessments,  1128. 

case  of  sewers,  1130. 

case  of  levee  assessments,  1130. 

case  of  drain  taxes,  1131. 

other  cases,  1133. 
license  fees  under,  1133. 

sometimes  have  restriction  in  view,  1133-1135. 

what  a  license  is,  1137. 
grant  of,  1138. 

fees,  when  a  tax,  1138-1142. 
what  may  be  licensed  under,  1143. 

employments  generally,  1143. 

marriages,  1143. 

amusements,  1143. 
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POLICE  POWER— continued. 

what  may  be  licensed  under  —  lotteries,  1144 

games  of  hazard,  etc.,  1144. 
.   keeping  of  dogs,  1144 
what  occupations  usually  licensed,  1146. 

discriminations  in,  not  unlawful,  1146. 

case  of  inspection  fees,  1149. 
issuing  the  license,  1149. 

right  of  applicant  to  license  if  he  complies  with  conditions,  1149. 
recalling  license,  1150. 

whether  fee  must  be  returned  oh,  1150. 
collection  of  license  fees,  793,  1150. 
state  regulations  not  interfered  with,  by  federal  licenses,  1152. 

POLICY  — 

governs  in  determining  suffrage,  96. 

must  always  be  had  in  view  in  taxation,  12-14,  27,  28. 

discriminations  in  taxation  from  considerations  of,  1125-1128. 
(See  Protection.) 

of  special  assessments,  1179. 

maxims  of,  in  taxation,  12-15. 
(See  Public  Policy.) 

against  local  assessments,  1180. 
POLITICAL  ACTION  — 

when  it  exhausts  the  power  to  tax,  589. 

cannot  be  controlled  by  the  courts,  382,  573. 

not  to  be  reviewed  on  certiorari,  1403. 

cannot  be  enjoined,  1425. 
POLITICAL  DUTIES  — 

performance  of,  cannot  be  enforced  by  mandamus;  1356,  1359-1368. 
POLITICAL  ECONOMY  — 

rules  of,  which  should  govern  in  taxation,  10-15. 
(See  Policy.) 
POLITICAL  REMEDIES  — 

in  case  of  abuse  of  legislative  power,  9,  185,  186. 

redress  of  wrongs  in  taxation  by,  383,  385. 

these  often  the  only  redress,  1523. 

reasons  why  they  are  of  little  value  in  some  cases,  1319,  1348. 
POLLS,  TAXES  BY  — 

sometimes  laid,  308,  310. 

not  often  just  or  politic,  27. 

in  labor,  15,  28,  29,  285,  314-316,  404-406,  1160. 

can  only  be  levied  on  residents,  642.  . 

purposes  inadmissible,  207. 

where  forbidden  license  taxes  may  be  levied,  1105,  1106. 
POOR  PERSONS  — 

exemption  of,  from  taxation,  234-237. 

taxes  in  aid  of, 
(See  Charity.) 
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POSSESSION  — 

presumptions  arising  f  rorn,  as  affecting  titles,  921-926. 
whether  it  precludes  party  from  buying  at  tax  sale,  973-977. 
notice-to  party  in,  to  cut  off  redemption,  1035. 
limitation  of  time  to  bring  suits  in  case  of,  1066-1085. 

(See  Limitation,  Statotes  of.) 
constructive,  in  case  of  vacant  tenement,  1087-1089. 

who  to  be  considered  the  true  owner,  1085. 
betterments  made  during,  recovery  of  value  of,  1063. 
removing  cloud  on  title  in  case  of,  1444. 

(See  Cloud  Upon  Title.) 
quieting  title  in  case  of,  1456. 

(See  Quieting  Title.) 
of  personalty,  trying  right  to, 

(See  Replevin.) 
rights  by,  may  be  taxed,  633-635. 

POSSESSOEY  RIGHT  — 

on  the  public  lands,  may  be  taxed,  134,  135. 
purchaser  of,  at  sheriff's  sale  may  redeem,  1045. 
(See  Occupant;  Ownership.) 

,  POWER  TO  TAX  — 

abuse  of,  derives  no  sanction  from  time,  209,  210. 

liability  of,  to  abuse,  is  no  argument  against  existence  of,  184,  475,  476. 

to  sell  for  taxes  is  terminated  by  payment,  910. 

to  sell,  must  be  express,  926. 

must  be  strictly  executed,  910. 

compliance  with,  must  be  affirmatively  shown,  914. 
to  tax,  exists  in  every  sovereignty,  7. 

extent  of,  9,  22-27  184-187. 

nature  of,  41-100. 

exhausting,  439. 

limitations  upon,  83-181. 

for  local  purposes,  must  be  strictly  construed,  463-465. 

grade  of  the  government  taxing,  187-189. 

only  for  public  purpose,  195. 

is  purely  legislative,  44-100. 

is  not  judicial,  46. 

legislature  may  not  delegate,  47. 

as  affected  by  Fourteenth  Amendment,  72, 

limitations  by  paramount  law,  83. 

not  to  be  delegated,  exception,  99-105. 

restriction  of,  by  contract,  107-128. 

majority  no  power  to  tax  minority,  208. 

affected  by  moral  obligation,  208. 

for  amusements  and  celebrations,  210. 

in  aid  of  private  corporations,  213. 

reciprocity  of  state  duty,  and  obligation  of  person  or  property,  249. 

no  extraterritorial  jurisdiction,  249-253. 
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POWER  TO  TAX  — continued, 
to  tax  —  local  powers,  465-46?. 

liability  of  the  power  to  abuse,  475,  476. 

limitations  of,  83-180. 

not  to  be  delegated,  99-107. 

exceptions,  101-105. 
restriction  of,  by  contract,  107-128.' 
by  state  repudiation,  118-120. 
by  municipal  repudiation,  120-124. 
by  taxing  contracts,  124H26. 
what  impairs  the  contract,  126-128. 
not  judicial,  46. 

of  the  state,  under  Fourteenth  Amendment,  72. 
interstate  commerce,  160,  148-168. 
restraints  on,  177,  178. 
restrictions  of  federal  power,  178-180. 
of  all  power,  is  most  liable  to  abuse,  184. 
distinguished  from  right  of  eminent  domain,  195,  411. 
local  construction  of,  468-475. 
of  local  corporations,  465-467. 
for  special  assessments,  must  be  express,  1156. 

and  be  strictly  executed,  1156. 
to  tax  business,  construction  of,  1101. 
to  levy  police  taxes,  1125-1128. 

to  divest  one  of  his  estate,  must  be  strictly  pursued,  481-484 
weight  of  custom  in  construction  of,  209,  210. 

(See  Taxing  Power.) 
arbitrary,  in  taxation,  does  not  exist,  181,  182. 
(See  Taxing  Power.) 

PREMATURE  SALE  — 

by  collector,  liability  in  case  of,  1482. 

PRESUMPTION  — N 

against  duplicate  taxation,  398,  399. 

force  of  this,  in  construction  of  statutes,  398-408. 
that  apportionment  is  just,  417,  418. 
in  support  of  tax  titles,  921-926. 
cannot  supply  the  want  of  a  record,  926. 
in  favor  of  the  purposes  for  which  taxes  are  laid,  184, 191. 
in  favor  of  joint  official  action,  443. 
in  favor  of  action  of  persons  assuming  to  be  officers,  435. 
that  assessment  is  properly  made  to  person  unknown,  727, 728. 
that  process  fair  on  its' face  is  lawful,  1478. 

(See  Process.) 
of  regularity  in  sale  of  land  for  taxes,  922-926. 
in  favor  of  tax  legislation,  184 
of  correctness  of  official  acts,  447, 448. 
that  property  is  taxable,  356. 
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PRICE  - 

at  tax  sale  must  be  paid  down,  959. 
inadequacy  of,  will  not  defeat  sale,  958. 
estimating,  for  the  purposes  of  taxation,  751. 
inadequate,  of  land  sold  for  taxes,  959. 
PRINCIPLES  — 

of  apportioning  taxes,  27. 

of  constitutional  protection,     - 

(See  Constitutional  Principles.) 
underlying  special  assessments,  1153. 

(See  Assessments,  Local.) 
liability  of,  to  erroneous  application,  does  not  invalidate,  1155. 
of  representative  government,  protect  the  right  of  local  taxation,  1304- 

1323. 
of  equity, 

(See  Maxims.) 
PRINCIPLES  OF  TAXATION  — 

that  taxes  must  be  regular  and  orderly,  3. 

apportioned  by  some  uniform  ratio  of  equality,  3, 225. 

each  person  contributing  in  proportion  to  his  revenue,  12. 

the  tax  as  to  time,  sum  and  manner  of  payment  to  be  certain,  12. 

to  be  levied  at  the  time  and  in  the  manner  most  convenient  for 

payment,  12. 
to  take  from  the  people  as  little  as  possible  over  what  is  brought  to 
the  treasury,  12.  ' 

that  taxes  should  bear  some  proportion  to  what  government  protects,  23. 
should  be  laid  by  the  people's  representatives,  43,  96,  546. 
who  must  select  the'subjects  of  taxation,  261,  342,  343. 
that  taxes  must  be  laid  according  to  the  law  of  the  land,  53, 54. 
only  to  provide  for  public  necessities,  83. 
and  for  the  public  good,  83. 
and  for  public  purposes,  84-86, 206. 

which  the  legislature  must  declare,  181, 182. 
and  only  within  the  jurisdiction  of  the  government  laying  them, 
84,  86. 
that  the  sovereignty  is  not  to  delegate  its  power,  99. 

nor  bargain  it  away,  107. 
that  one  sovereignty  is  not  to  tax  another,  128-138. 
that  revenue  laws  are  not  to  be  strained  by  construction,  449-474. 
that  in  collection  private  convenience  must  yield  to  public  necessity, 
828,  839, 1423, 1512. 
but  leaving  every  man  a  remedy  in  the  law,  624,  635, 1377. 
that  the  law  favors  the  efforts  of  the  citizen  to  preserve  his  estate  from 
forfeiture,  1023. 
i   that  it  allows  moral  obligations  to  be  recognized  in  taxation,  268. 

and  justifies  special  burdens  in  return  for  special  benefits,  1153- 

1155. 
and  leaves  local  communities  to  regulate  concerns  that  are  exclu- 
sively their  own,  1293, 1305, 1317. 


1662 


INDEX. 


PRIVATE  BUSINESS  — 

as  a  purpose  of  taxation,  206-208. 

PRIVATE  ENTERPRISES  — 

taxes  cannot  be  laid  in  aid  of,  194-196,  206. 
employment  of  the  eminent  domain  in  aid  of,  195-197. 

PRIVATE  SCHOOLS  — 
taxation  in  aid  of,  202. 

PRIVATE  WAYS  — 
taking  land  for,  192. 
taxation  for,  is  inadmissible,  193. 
effect  of  existence  of,  in  case  of  Local  assessment,  1220. 

PRIVILEGES  — 

taxes  on,  150,  289,  314-320,  330-332,  334-339,  1095-1098. 

usually  confined  to  employments  which  are  exceptional,  1095. 

are  'isually  collected  in  the  form  of  license  fees,  1096. 

■when  failure  to  pay  tax  may  render  the  business  illegal,  1096. 

granted  by  United  States,  untaxable  by  state,  141. 

special,  exempt  from  taxes,  141,  142. 

taxes  in  abridgment  of,  168-171. 

taxes'on,  1149-1199. 

licenses  are,  1137. 

PRIVILEGES  OP  CITIZENS  — 

taxation  of  property  or  business  in  the  state  does  not  abridge,  168. 

unless  it  discriminates  against  them,  168. 
different  modes  of  procedure  in  taxation  do  not  abridge,  180. 
.nor  requiring  foreign  corporations  to  submit  to  special  conditions,  180. 

PROCEEDINGS  — 

in  assessing  lands  for  taxation, 

(See  Assessment.) 
in  the  levy  of  special  assessments, 

(See  Assessments,  Local.) 
irregular,  correction  of,  by  amendment, 
(See  Amendments.) 
correction  of,  by  statute, 

(See  Curative  Laws.)  , 

correction  of,  by  judicial  action, 
(See  Judicial  Corrections.) 
correction  of,  by  re-assessments, 
(See  Re-assessments.) 
to  compel  performance  of  official  duty, 

(See  Mandamus,) 
dilatory,  in  tax  cases,  statutes  to  prevent,  1342,  1423,  1512. 
to  enforce  collection, 
(See  Remedies.) 
to  enforce  tax,  penalties  not  favored  in,  903. 
for  recovery  of  lands  sold  for  taxes,  1086. 
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PROCESS  — 

if  on  its  face  apparently  valid,  will  protect  officer  executing  it,  1477. 
importance  of  this  rule,  1478. 
does  not  protect  officer  against  consequences  of  his  own  illegalities, 

1481. 
protects  collector,  though  a  party  is  unlawfully  taxed,  1479. 
or  though  the  tax  was  not  lawfully  voted,  1479. 
or  though  the  party  arrested  had  been  discharged  in  bank- 
ruptcy, 1479. 
what  is  not  fair  on  its  face,  1480. 

tax  roll  is  not,  if  certificate  attached  is  not  valid,  1480. 

or  if  the  warrant  shows  that  an  illegal  tax  is  included,  1480. 

or  if  an  affidavit  attached  appears  to  have  been  made  prematurely, 

1480. 
or  if  the  warrant  does  not  emanate  from  the  proper  officer,  1480. 
defects  which  do  not  vitiate,  1481. 
building  up  title  upon,  1481. 
abuse  of  authority  under,  1482. 
to  compel  performance  of  official  duty, 

(See  Mandamus.) 
in  the  case  of  illegal  taxation, 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
summary,  against  collectors,  1340-1347. 
(See  Collector  of  Taxes.) 
PRODUCTION  — 

taxation  of  land  by,  28,  29. 
PROHIBITION  — 

of  importation,  by  excessive  duties,  14. 
of  occupations  not  licensed,  1096. 

the  licensed  occupations  are  privileges,  1096. 
/of  occupations  under  the  police  power,  1096-1137. 
taxes  should  not  go  to  extent  of,  14. 

PROHIBITION  OF  REMEDIES  — 
(See  Injunction;  Replevin.) 

PROHIBITION,  WRIT  OF  — 

remedy  by,  in  tax  cases,  1521,  1522. 
right  to,  may  be  taken  away,  1382. 
PROHIBITIONS  ON  THE  STATES  — 

not  to  impair  the  obligation  of  contracts  in  taxing,  107. 
not  to  tax  the  agencies  of  government,  30,  128-142. 

or  commerce  regulated  by  congress,  84-100. 
not  to  tax  imports  or  exports  without  consent  of  congress,  142. 
not  to  levy  duties  of  tonnage,  145. 
not  to  abridge  the  privileges  and  immunities  of  citizens,  168-171. 

(See  Constitutional  Principles;  Limitations  on  the  Taxing 
Power.) 
PROHIBITIVE  TAXATION  — 
a  purpose,  when,  14,  15,  24. 
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PROHIBITORY  LIQUOR  LAW  — 

does  not  preclude  taxation  of  liquors,  1134. 
(See  Liquors.) 

PROMISSORY  NOTE  — 

not  receivable  in  payment  of  tax,  804. 

PROOF  — 

of  giving  notices,  should  recite  the  manner  in  which  they  were  given, 
572. 

general  averment  of  legality  not  sufficient,  572. 

sufficient  if  it  complies  wiflh  statutory  form,  936. 

strictness  required  in  making,  936. 
of  tax  proceedings,  must-be  made  by  the  record,  566. 

(See  Record.) 
of  right  to  redeem,  need  not  be  presented,  1047. 
onus  of,  in  case  of  tax  sale, 

(See  Sale  of  Lands  for  Taxes.) 
of  legal  existence  of  a  school  district,  1469. 
of  tax  proceedings  in  order  to  justify  the  collector,  1478. 
of  payment  of  tax,  807,  808: 
burden  of,  in  sale  of  land  for  taxes,  915-922. 
in  suits  in  rem,  891. 
burden  of,  in  case  of  forfeiture,  863. 

(See  Testimony;  Evidence.) 

PROPERTY  — 

is  a  creature  of  the  law,  27. 
constitutional  protection  to, 

(See  Law  of  the  Land.) 
taxation  of,  by  value,  38-41. 

justification  of,  even  when  apparently  oppressive,  1440. 
local  assessments  upon,  1169. 
public,  not  to  be  taxed,  137,  128. 

(See  Public  Property.) 
taxable,  what  is  understood  by,  263,  264,  471-474,  645. 
of  private  corporations  may  be  taxed,  though  the  franchise  is  taxed, 
391-406. 

(See  Corporations.) 
impossibility  of  avoiding  duplicate  burdens  on,  386-408. 

(See  Duplicate  Taxation.) 
of  municipal  corporations,  constitutional  protection  to,  1304-1320; 
assessment  of,  for  taxation,  595-788. 

(See  Assessment.) 
distress  and  sale  of,  for  taxes,  848. 

(See  Distress  of  Goods.) 
collection  of  tax  by  detention  of,  858. 
sale  of  real,  for  taxes,  858,  910. 

(See  Sale  of  Lands  for  Taxes.) 
redemption  of,  from  tax  sales,  1033. 

,  (See-REDEMPTION.) 
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PROPERTY  —  continued. 

recovery  of,  after  sale  for  taxes,  1056. 

destroyed  by  rioters,  compensation  for,  1302. 

apportionment  of,  on  division  of  municipality,  294,  413-415,  1300,  1303. 

(See  Owner;  Ownership.) 
forfeiture  of,  for  taxes,  858-864. 
classification  as  real  and  personal,  633-641. 
public,  exempt  from  taxation,  135, 139. 
taking  without  due  process  of  law,  59,  1181. 

(See  Dub  Process  of  Law;  Eminent  Domain.) 
taking  without  compensation,  1182. 
assessment  of,  1228-1236. 

PROTECTION  — 

and  taxation,  are  reciprocal,  3,  22-27. 

right  of  the  people  to,  entitles  government  to  tax,  23. 

value  of,  to  life  and  liberty,  cannot  be  estimated,  24,  27. 

attempts  to  apportion  taxes  by  value  of,  27. 

against  calamities,  taxation  for,  219,  1130,  1176. 

of  property  by  constitutional  principles, 

(See  Law  of  the  Land.) 
against  oppressive  taxation, 

(See  Political  Remedies;  Principles  of  Taxation.) 
against  pernicious  occupations,  etc.,  by  discriminating  fees,  etc.,  1134— 
1137. 

(See  Police  Power.) 
taxation  for,  14,  15,  37. 
title  to,  independent  of  taxation.  23. 
no  power  to  tax  without  power  to  protect,  84 
of  rights  by  law  of  the  land,  51-75. 

PROTECTIVE  DUTIES  — 

are  levied  in  some  cases,  14,  36,  189,  190. 

PROTECTIVE  TARIFF  — 
defined,  37. 

PROTEST  — 

when  neglect  to  make,  will  preclude  complaining  of  a  tax,  1495. 
illegal  tax,  paid  without,  cannot  be  recovered  back,  1495. 

exceptions,  1487,  1489. 
payment  of  tax  under,  1504-1511. 
voluntary  payments,  in  case  of  defective  official  authority,  1480. 

PUBLIC  BUILDINGS  — 
special  taxation  for,  1159. 
compulsory  local  taxation  for,  1295,  1315. 
i  Compulsory  Local  Taxation.) 


PUBLIC  CHARITY  — 
tax  for,  204,  205. 
105 
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PUBLIC  CORPORATIONS  — 

(See  Municipal  Corporations.) 
PUBLIC  DEBT  — 

of  municipalities,  compulsory  taxation  for,  1300. 
mandamus  to  compel  levies  for,  1300,  1360,  1373. 
(See  Debt,  Public.) 
payment  of,  as  a  purpose  of  taxation,  219. 
exemption  from  tax,  355,  356. 
PUBLIC  DOMAIN—  '  * 

not  taxable  by  the  states,  134-138. 
possessory  rights  on,  may  be  taxed,  134, 135. 

(See  Reservation.) 
exempt  from  state  tax,  135. 
exempt  till  patent  is  complete,  133. 
till  segregated  from  Spanish  grant  not  taxable,  138. 
exemption  of  railroad  through,  139. 
PUBLIC  FAIRS  — 

tax  for  making  exhibits  at,  210. 
PUBLIC  GOOD  — 

taxes  must  be  laid  for  the,  84-86,  1153,  1168. 

questions  of,  must  be  determined  by  the  legislature,  84-86,  181,  182. 
but  its  determination  must  not  be  merely  colorable,  50,  189,  190, 
1209. 
(See  Policy.) 

PUBLIC  GROUNDS  — 

purchase  of,  by  a  town,  209,  210. 
(See  Parks.) 

PUBLIC  HEALTH  — 

taxation  for,  211. 
(See  Health.) 
PUBLIC  INSTRUCTION  — 

(See  Education;  Schools;  Instruction,  Public.) 
PUBLIC  LANDS  — 

(See  Public  Domain.) 

PUBLIC  MONEYS  — 

treasurer  responsible  for  safe  keeping  of,  1333. 
impolicy  in  accumulations  of,  12. 
misappropriation  of, 

(See  Misappropriation.) 
PUBLIC  POLICY  — 

forbids  officer  who  sells  being  purchaser,  946. 

favors  redemption,  1023. 

maxims  of,  in  the  levy  of  taxes,  12,  13,  416,  417,  1125. 

(See  Policy.) 
exemptions  based  on  considerations  of, 

(See  Exemptions.  ) 
demand  of,  in  collection  of  tax,  54. 
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PUBLIC  PROPERTY  — 

of  the  United  States,  not  taxable,  134-138. 

of  the  state  and  its  municipalities,  is  presumptively  excepted  from  tax 

laws,  263-273,  278. 
may  be  assessed  for  local  improvements,  362-365,  1236. 
assessed  and  sold  by  mistake,  1519. 
PUBLIC  PURPOSES  — 

taxes  must  be  laid  for,  84-86,  181,  182,  220-224. 

what  are,  183-224. 

general  meaning  of  the  term,  192. 

must  pertain  to  the  district  taxed,  225. 

(See  Purposes  op  Taxation.) 
specification  of,  in  advance  of  tax,  192. 
in  general,  181-184. 
taxes  in  aid  of  rebuilding  burnt  district,  206,  207. 

agricultural  society,  208. 
drainage  of  swamp  district,  211. 
protection  of  lowlands  from  overflow,  211. 
highways  and  roads,  213,  213. 
must  pertain  to  the  district  taxed,  225. 
PUBLIC  SCHOOLS  — 
taxation  for,  132-135. 
(See  Education.) 
PUBLIC  SECURITIES— 

are  not  taxable  by  the  states,  130-133,  678,  685. 
of  the  states  and  their  municipalities,  taxation  of,  133,  134. 
investing  capital  of  corporation  in,  does  not  preclude  taxation  of  fran- 
chise, 130,  131. 
shifts  to  evade  taxation  by  means  of,  763-769. 

PUBLIC  USES  — 

taking  property  for,  192-198,  411,  412,  1161,  1181. 

(See  Eminent  Domain.) 
what  will  justify  taxation,  181-214. 

(See  Purposes  of  Taxation.) 
what  are,  195,  196. 
PUBLIC  WORSHIP  — 

taxes  cannot  be  levied  for  purposes  of,  197, 198. 
houses  of, 

(See  Churches.) 

PUBLIC  WRONGS  — 

in  the  case  of  illegal  corporate  action,  1425. 
in  the  misapplication  of  public  moneys,  1512. 
correction  of,  by  political  action. 

(See  Political  Remedies.) 
correction  of,  by  mandamus, 
(See  Mandamus.) 
PUBLICATION  — 
(See  Noti.CE.) 
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PUNISHMENT  — 

(See  Forfeitures;  Penalties.) 

PURCHASER  — 

by  executory  contract,  may  redeem,  1045. 

at  sheriff's  sale,  may  redeem,  1045. 

subject  to  assessments,  may  contest  them,  1202. 

may  be  made  personally  liable  for  tax  on  lands  bought,  850. 

must  take  title  subject  to  right  to  re-assess  taxes,  538. 

(See  Bona  Fide  Purchaser.) 
of  land  sold  for  taxes, -lien  of,  J017-1023. 
title  of,  to  chattels  sold  for  tax,  requires  no  lien,  857. 

PURCHASER  AT  TAX  SALE  — 
who  may  not  be,  963-977. 
must  take  the  risk  of  the  title,  919.  , 

(See  Caveat  Emptor.) 
may  have  mandamus  to  compel  issue  of  certificate,  1370. 

or  of  deed,  1370. 
:  may  be  compelled  to  assign  on  redemption,  1053. 
notice  by,  to  owner  of  land  purchased,  1033. 
frauds  of,  in  redemption  may  be  relieved  against,  1031-1033. 
right  of,  cannot  be  acquired  by  stranger,  1047. 
'may  accept  redemption  without  strict  compliance  with  the  statute, 

1048. 
cannot  add  to  conditions  of  redemption,  1050. 
rights  of,  pending  redemption,  1050. 
time  to  redeem  from,  cannot  be  enlarged,  1053-1055. 
lien  of,  for  taxes  when  title  defective,  1017-1022. 
suit  of,  to  foreclose  redemption,  1054. 
rights  of,  under  certificate  of  sale,  984,  988. 
no  contract  relation  between,  and  delinquent  taxpayer,  992. 
is  no  lien  on  the  land,  when,  1018-1022. 
lien  of,  in  case  of  defective  title,  1040. 
when  defeated  must  account  for  rents  and  profits,  1065. 

PURPOSES  OF  TAXATION  — 
what  are  admissible,  181-222. 
legislature  must  decide  upon,  43-53,  181-187. 
limits  of  judicial  authority  in  respect  to,  183-185. 
how  affected  by  the  grade  of  government,  187. 
purposes  in  general,  187-197. 

will  not  embrace  private  business  enterprises,  194-197,  206. 
general  enumeration  of,  185,  196,  197,  219,  220. 
religious  instruction,  197,  198. 
secular  instruction,  198-204. 
public  charity,  204. 
moral  obligations,  189,  190,  208. 
amusements  and  celebrations,  209, 210. 
highways  and  roads,  212. 
canals,  railroads,  etc.,  213-217. 
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PURPOSES  OP  TAXATION— continued, 
municipal  purposes,  217. 
military  bounties,.  189, 190,  21& 
the  public  health,  211. 
protection  against  calamities,  319,  220. 
payment  of  the  public  debt,  219,  220. 
interest  need  not  be  exclusively  public,  220-224 
for  what  the  municipalities  may  be  compelled  to  tax,  1295-1304 
for  what  they  cannot  be,  1304-1322. 
must  pertain  to  the  districts  taxed,  225-253 
construction  of  statutes  as  to,  469^474.  , 

general  rule,  181-184 

presumption  in  favor  of  legislation,  184-187. 
general  expenses  of  government,  189-192. 
public  purposes  in  general,  192-197. 

religious  instruction,  197,  198. 

secular  instruction,  198-204 

public  charity,  204  205. 

private  business  enterprises,  206-208. 

moral  obligations,  208,  209. 

amusements  and  celebrations,  210. 

public  health,  211. 

irrigation,  211. 

highways  and  roads,  212-217. 

municipal  water  and  gas  works,  217. 

military  and  other  bounties,  217-219. 

protection  against  calamities,  219. 

payment  of  the  public  debt,  219. 

miscellaneous  expenditures,  231,  222. 
exclusiveness  of  public  interest,  223,  224 

in  the  exercise  of  power  to  tax,  4. 

what  should  and  should  not  be,  13,  14 

not  lawful  unless  public,  84 


Q. 

QUIETING  TITLE  — 

bill  maybe  filed  for,  by  claimant  of  lands  in  possession,  1455. 
whether  this  may  be  done  in  case  of  proceedings  void  on  their  face, 

1455,  1456. 
cannot  be  done  by  one  not  in  possession  against  one  who  is,  1456. 
after  a  sale  for  taxes,  1456-1458. 

QUO  WARRANTO  — 

against  officers  de  facto,  434 

for  usurpation  of  corporate  powers,  1521. 

by  state  to  restrain  unlawful  taxation,  1521. 

not  adapted  to  the  redress  of  individual  wrongs,  1521. 

remedy  by,  in  tax  proceedings,  1522,  1523. 


1670  INDEX. 

E. 

RAILROAD  COMPANIES  - 

may  be  taxed,  though  made  use  of  by  government,  136-138. 

on  government  reservations  taxable,  135. 

are  taxable  on  their  land  grants,  136-138. 

cannot  be  taxed  on  freight  carried  from  state  to  state,  165. 

nor  on  the  use  of  locomotives  and  cars  run  from  state  to  state,  165. 
may  be  taxed  on  locomotives  as  property,  165. 
cannot  be  taxed  on  their  bondsfcheld  by  non-residents,  26,  27. 
taxation  for,  213-217. 

valuation  of  franchises  of,  for  taxation,  398,  399. 
commutations  for  taxation  of,"365-381. 

construction  of  exemption  from  taxation  in  charters,  351-381. 
tax  on  capital  of,  397,  404-406. 
,  taxation  on  gross  receipts,  12,  153,'  266. 
effect  of  consolidation  upon  taxation,  370. 
wharf-boats,  etc.,  of,  whether  taxable,  366. 
lands  owned  by,  when  taxable,  366. 
taxation  of  by  net  earnings,  276. 

not  to  be  discriminated  against  in  taxation,  276,  285,  291. 
taxation  of  in  unorganized  territory,  293. 
apportionment  of  value  of  road  by  length,  330-332. 
exemption,  whether  transferable,  366-370. 

whether  general  exemption  will  apply  to  machine  shops,  etc.,  366. 
value  of  property  in,  is  included  in  tax  on  shares,  397. 
tax  on  interest  paid  by,  is  a  tax  on  the  creditor,  403. 
may  be  taxed  on  franchise,  and  also  on  property,  404-406. 
exemption  of-property  from  taxation,  held  to  exempt  franchise  also, 

391,  392. 
tax  on  capital  stock,  held  to  exempt  the  franchise,  404-406. 
may  stipulate  in  the  charter  to  pay  the  state  a  proportion  of  earnings, 

207,  208. 
shares  in,  owned  by  resident,  whether  to  be  regarded  as  personal  prop- 
erty "  within  "  a  city,  471,  474. 
rolling  stock  of,  where  to  be  assessed,  639,  694. 

whether  to  be  treated  as  real  or  personal,  635-641. 
property  of,  may  be  taxed  as  personal,  if  statute  so  provides,  641. 
districts  for  taxation  of,  685. 
personalty  of,  should  be  assessed  at  the  place  of  the  business  office,  673- 

694. 
track  of,  cannot  be  assessed  as  non-resident  lands,  699. 
property  of,  is  subject  to  special  assessments,  1228,  1234. 

but  only  with  reference  to  special  benefits,  1228,  1230. 
easement  of,  in  a  street,  does  not  preclude  special  assessments,  1260. 

(See  Corporations.) 
RAILROADS  — 

state  may  tax  for  constructing,  213. 
taxation  in  aid  of  construction,  213-217. 

(See  Railroad  Companies.) 
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RAILROADS  —  continued. 

land  grants,  when  taxable,  18. 

taxable  as  that  of  private  persons,  139. 

right  of  way  through  public  domain,  139. 

superstructures,  untaxable  by  state,  when,  140. 

bridges,  taxable,  140. 

tax  on  freight  carried,  148. 

tax  on  gross  receipts,  156: 

tax  on  franchise,  void  when,  159. 

mileage  tax,  allowable  when,  159. 

municipal  license  tax  invalid,  159. 

privilege  tax  on  sleeping-cars,  etc.,  160-163. 

depots  of,  taxable,  161. 

taxable  on  average  number  of  cars  used,  163. 

how  taxable  by  state,  163,  164 

tax  on  interstate  freight,  165. 

fares  are  not  taxes,  6. 

taxes  on,  when  without  due  process  of  law,  58. 

exemption  of,  a  contract,  when,  58. 

annual  return  to  state  auditor,  65.  J 

grant  lands,  taxable  by  state  subject  to  conditions  by  United  States, 

138,  139. 
exemption  of,  through  public  domain,  140. 
tax  on  gross  receipts  of  transportation,  156. 
tax  on  franchise  of  road  running  through  several  states,  159. 
tax  by  city  on  branch  line,  159. 
tax  on  as  a  link  on  through  line  of  road,  159. 
state  aid  to,  question  of  policy  and  not  power,  213. 
strict  construction  of  acts  exempting  from  tax,  365-370. 
assessment  of  taxes  upon,  693-699. 
tax  in  aid  of,  213, 1121. 
privilege  tax  on,  according  to  mileage,  159. 
municipal  license  tax  on,  159. 
license  tax  by  municipal  corporation,  276. 
tax  on  business  of,  1121-1123. 
obliged  to  pave  streets,  when,  1251. 

RAILWAYS,  STREET  — 
(See  Street  Railways.) 

RATES  — 

exemption  from,  how  construed,  362-365. 
for  construction  of  sewers,  1168-1192. 

(See  Water  Rates.) 
of  taxation,  limitation  of,  172-177. 
variance  in,  under  equality  laws,  72. 

.REAL  ESTATE  — 

taxing  by  the  production,  28,  29. 
taxationby  rents,  28,  29. 
taxation  by  value,  23,  38-42, 
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REAL  ESTATE  — continued. 

assessment  of,  for  taxation,  721-763. 
how  to  be  described  in  assessment,  740. 
valuation  of,  for  taxation,  751. 
sale  of,  for  taxes,  858,  910. 

(See  Sale  of  Lands  for  Taxes.) 
forfeiture  of,  for  taxes,  906. 

(See  Forfeitures.) 
redemption  of,  from  tax  sales,  1023. 

(See  Redemption.)  * 

recovery  of,  by  tax  purchaser,  1056. 

(See  Recovery  of  Lands  Sold  for  Taxes.) 
special  assessments  upon,  1153. 

(See  Assessments,  Local.) 
outside  a  taxing  district,  whether  may  be  taxed  within  it, 

-  (See  Extraterritorial  Taxation.) 
what  taxation  of,  out  of  the  district,  is  irregular  merely,  1380. 
tax  upon,  when  it  may  be  enjoined, 

(See  Equity,  Court  of.) 
cloud  upon  title  may  be  removed  in  equity,  * 

(See  Cloud  Upon  Title.) 
quieting  title  to, 

(See  Quieting  Title.) 
joinder  of  complaints  in  case  of  illegal  taxation  of, 

(See  Joint  Complaints.) 
equity  not  the  proper  tribunal  for  trying  titles«to,  1455. 
right  of  claimant  in  possession  to  jury  trial  of  his  claim,  1456. 
improvements  upon, 

(See  Betterments;  Improvements.) 
personal  liability  for  taxes  and  assessments  upon, 

(See  Personal  Liability.) 
acquiring  right  to,  by  adverse  possession, 

(See  Adverse  Possession;  Limitation,  Statutes  of;  Lands.) 
judicial  sales  for  taxes,  616-626. 
REAL  PROPERTY  — 

meaning  of,  in  tax  laws,  632-641. 

separate  classification  of  as  urban  and  rural  in  cities,  244,  245,  325. 

assessment  of,  721,  750. 

classification  of  land  for,  723. 

of  occupied  lands,  726-734. 

several  parcels,  734-736. 

separate  interests,  739,  740. 
RE- APPORTIONMENT  — 

of  cost  of  road  in  several  towns,  1297. 
of  debts  among  municipalities,  294, 413,  415,  1300, 1303. 
RE- ASSESSMENTS  — 

curing  defects  in  taxation  by,  526,  533. 

in  case  of  tax  under  an  unconstitutional  statute,  529. 

recognizing  equities  in,  496-498. 
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RE- ASSESSMENTS  —  continued. 

cannot  apply  to  void  tax,  510,  511,  529. 

may  be  ordered  to  correct  neglect  of  apportionment,  etc.,  529. 

judgment  against  a  tax  does  not  preclude  a  re-assessment,  529. 

may  be  had  in  case  of  local  taxes,  529. 

authority  to  make,  may  be  reason  for  setting  aside  irregular  levies,  1408. 

a  curative  act,  533,  534 

curing  defects  by,  526-533. 

of  under- valued  property  under  Fourteenth  Amendment,  65. 

for  cure  of  defect  in  tax  deed,  1019. 

REBELLION  — 

collection  of  federal  taxes  during  the,  423, 
(See  Civil  War) 

RECEIVER  OF  PUBLIC  MONEYS  — 
enforcing  official  duty  of,  1371-1373. 

RECIPROCITY  — 

of  duty  as  between  the  taxpayer  and  the  state,  23. 
RECITALS  — 

in  process,  how  they  may  affect  its  validity  as  a  protection,  1480. 

in  tax  deeds,  953,  989. 

corrections  in,  by  amendment,  534-544. 
(See  Amendments.) 

in  judgments,  898. 

in  judgment  for  taxes,  896. 

necessary  in  tax  deed,  997-999. 

rendering  tax  deed  void  on  its  face,  1015,  1016. 

in  case  of  summary  proceedings  against  collectors,  1344-1346. 
RECORD  — 

of  tax  deed,  1056. 

failure  to  make,  will  not  preolude  redemption,  1024. 

of  tax  lien,  essential  when,  874 
RECORDS  — 

amendment  of  defects  in,  533-544 
(See  Amendments.) 

purchaser  of  lands  is  supposed  to  examine,  528. 

tax  purchaser  must  take  notice  of,  1512. 
(See  Caveat  Emptor.) 

levy  of  taxes  must  appear  by,  576. 

assessors  may  rely  upon  votes  appearing  by,  578.      ' 

secondary  evidence  of,  when  lost,  578. 

want  of,  cannot  be  supplied  by  presumption,  926. 

reviewing  defects  in,  on  certiorari,  1396. 
(See  Certiorari.) 

fatal  defects  on  face  of,  will  preclude  tax  being  cloud  on  the  title,  1448. 

protection  of  assessors  by,  1467. 

taxpayer  must  take  notice  of  defects  in,  1500. 

of  sale,  are  better  evidence  than  the  certificates,  981. 
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RECOVERY  OF  LANDS  SOLD  FOR  TAXES  — 
general  remedy  by  ejectment,  1056. 
special  rules  sometimes  provided,  1056. 
payment  for  betterments  as  a  condition,  1063. 
payment  of  taxes,  whether  may  be  required,  1057-1063. 
short  limitation  acts  for,  1066-1085. 

construction  of  that  of  Pennsylvania,  1069. 
of  that  of  Wisconsin,  1084. 
of  that  of  Iowa,  1072. 
of  that  of  Maryland,  1077. 
of  that  of  Louisiana,  1076. 
of  that  of  Arkansas,  1069. 
of  that  of  Alabama,  1069. 
of  that  of  Michigan,  1077. 
of  that  of  Kansas,  1074. 
of  that  of  Colorado,  1070. 
of  that  of  Florida,  1071. 
of  that  of  Indiana,  1071. 
of  that  of  Kentucky,  1076. 
of  that  of  Minnesota,  1078. 
of  that  of  Mississippi,  1078. 
of  that  of  Missouri,  1079. 
of  that  of  Nebraska,  1080. 
adverse  possession  under,  1087-1089. 
"color"  or  "claim"  of  title,  1089-1091. 
"true  owner  "  in  case  of,  1085. 
equity  not  the  proper  tribunal  for,  1456. 
right  to  jury  trial  when  suit  is  brought  for,  1456. 
the  general  rule,  1056,  1057. 
special  rule  for  tax  cases,  1057,  1038. 
repayment  to  purchaser,  1058-1063. 
payment  for  betterments,  1064,  1065. 
short  statutes  of  limitations,  1066-1087. 
constructive  possession,  1087-1089. 
claim  or  color  of  title,  1089-1092. 
obligations  of  contract;  vested  rights,  1093. 
RECOVERY  FOR  TAXES  ILLEGALLY  COLLECTED  — 
cannot  be  had  if  tax  merely  irregular,  1486,  1493. 

may  be  had  against  assessors  who  have  acted  without  jurisdiction,  1467. 
or  against  collector  whose  process  is  void,  1480. 
or  if  he  makes  himself  trespasser  ab  initio,  1482. 
but  not  after  moneys  paid  over  by  him,  1482. 
may  be  had  against  collector  of  customs,  1473. 
may  be  had  against  town,  county,  etc.,  1486,  1505. 
what  are  the  conditions  to  such  recovery,  1487. 
the  suit  must  be  for  money  actually  paid  over,  1487. 
it  can  only  be  for  void  taxes,  1487,  1493. 

and  only  for  what  the  .municipality  has  received  for  its  own  use, 
1489. 
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RECOVERY  FOR  TAXES  ILLEGALLY  COLLECTED -continued, 
cannot  be  had  for  taxes  voluntarily  paid,  1487,  1495. 

even  though  the  levy  was  unconstitutional,  1495. 

immaterial  that  the  party  did  not  know  his  legal  rights,  1495. 

or  that  the  officer  collecting  was  not  of  municipal  appointment, 
1491. 

what  are  voluntary  payments,  1495. 

not  those  made  under  protest,  1495, 1498. 

or  to  relieve  goods  from  seizure,  1501. 

or  under  compulsion  of  process,  1501. 
no  defense  that  money  has  been  paid  over  to  contractor,  1491. 
statutory  changes  in  rules  of  recovery,  1503. 
demand  not  necessary  before  suit,  1507. 
what  interest  recoverable  on,  1507. 
from  the  state,  must  be  obtained  by  legislation,  1486. 

(See  Refunding.) 
of  illegal  tax,  1493-1511. 
limitation  of  time  for,  1504. 

REDELIVERY  — 

of  chattels,  bond  for,  853. 

REDEMPTION^ 

limitation  of  time  for,  67. 

due  process  of  law  in,  67. 

time  for,  reasonable,  67. 

of  chattels  sold  for  tax,  858. 

from  sale  under  tax  deed,  1027. 

sufficient  tender  will  work,  1027. 

rules  in  favor  of  infants,  and  others  under  disability,  1028 

of  undivided  interest  in  land,  1029. 

right  of,  governed  by  laws  in  force  at  sale,  1029. 

under  special  condition,  1029. 

notice  to  taxpayer,  requirements  of,  1036-1040. 

by  former  owner  of  land  sold  to  the  state,  1454. 

redemption  favored  by  the  law,  1023. 

general  rules  of  law,  1023. 

construction  of  statutes,  1023-1025. 

redemption  a  statutory  right,  1025-1030. 

special  conditions,  1031,  1032. 

judicial  remedies,  1032,  1033. 

conditions  imposed  on  the  purchaser,  1034-1043. 

who  may  redeem,  1043-1047. 

who  may  not  redeem,  1047,  1048. 

imperfect  redemption,  1048,  1049. 

waiver  of  defects  in  redemption,  1049,  1050. 

unauthorized  conditions,  1050. 

rights  pending  redemption,  1051. 

effect  upon  title,  1052,  1053. 

legislative  power  over  purchasers,  1053-1055. 
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REDEMPTION  —  continued, 
foreclosing  redemption,  1055. 

right  to  make,  not  to  be  prejudiced  by  amendment,  544. 
is  favored  by  the  policy  of  the  law,  1033. 
statutes  for,  are  liberally  construed,  1023.         , 
is  a  statutory  right,  1024. 
statutory  conditions  to,  1031. 

courts  cannot  give  where  the  statutes  do  not,  1031-1033. 
pendency  of  civil  war  does  not  enlarge  time  for,  1031. 
cases  of  minors,  etc.,  sometimes^  specially  provided  for,  1031. 
statutory  provisions  for  foreclosing,  1033. 

necessity  that  these  be  strictly  observed,  1033-1036. 
who  entitled  to  make,  1036. 

purchaser  by  executory  contract,  1045. 

tenant  in  common,  1045,  1047. 

original  owner,  though  there  is  a  tax  title,  1036. 

wife,  having  a  homestead  right,  1036. 

lien  creditor,  1036. 

purchaser  at  sheriff's  sale,  1045. 

one  in  possession  claiming  title,  1045. 

dowress,  1045. 

husband,  of  the  wife's  lands,  1045. 

mortgagee,  or  his  assignee,  1045. 

guardian,  1045. 

not  a  mere  stranger,  1047. 
relief  in  cases  of  accident  or  fraud,  1047,  1048. 
can  be  none  against  the  party's  own  mistakes,  1048. 
purchaser  may  accept,  waving  conditions,  1048. 
purchaser  or  officer  cannot  impose  conditions  on,  1050. 
effect  upon  title,  1052. 

when  purchase  of  tax  title  will  be  held  to  be,  964,  969,  970,  1052. 
foreclosing  by  statutory  suit,  1051 
statutory  lien  for  taxes  when  title  defective,  1055. 
legislature  cannot  enlarge  time  for,  after  sale,  1053. 

whether  it  may  shorten  time,  1054. 
control  of  purchases  by  the  state,  1054. 

right  of  one  who  makes  to  compel  assigment  to  himself,  1053. 
rights  of  parties  pending,  1050. 
REFUNDING  — 

by  the  state  of  illegal  taxes,  1325,  1396. 

by  municipalities,  of  taxes  collected  for  their  use,  1396. 

officers  have  no  general  authority  for,  1396. 

when  may  be  compelled  by  mandamus,  1396. 

of  taxes  by  executive  or  ministerial  officer,  1397. 

of  taxes  by  commissioner  of  internal  revenue,  1397. 

of  surplus  moneys  for  sale  of  lands,  1399. 

taxes,  1396-1400. 

to  purchaser  of  land  sold  for  taxes,  921,  922. 

money,  defective  tax  sale,  1017. 
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REFUSAL  — 

to  assess  a  person,  who  loses  right  to  vote  in  consequence,  1470,  1471.  . 
of  auditing  boards  to  allow  claims,  may  be  corrected  by  mandamus, 

1353. 
to  perform  official  duty,  how  corrected, 

(See  Mandamus.) 
•  to  levy  tax  to  pay  judgment,  etc.,  1300. 
of  municipalities  to  perform  state  duties,  .1295. 
to  perform  political  duties, 
(See  Political  Duties.) 

REGULARITY  — 

of  tax  sales  must  be  shown  by  purchaser,  914-926,  1004-1014. 

(See  Sale  of  Land  fob  Taxes.) 
want  of,  when  may  be  corrected  by  statute, 

(See  Curative  Laws.) 
correcting,  record  to  show, 

(See  Amendments.) 
in  sale  of  land  for  taxes,  presumption,  922-926. 

RELATION  — 

of  protest,  to  a  time  preceding  payment,  1503. 
of  tax  deed,  to  time  of  purchase,  1050. 

"  RELATION-BACK  "  — 

of  deed  for  land  sold  for  taxes,  1003. 

RELIGIOUS  INSTRUCTION  — 

taxes  not  ,to  be  levied  for,  197,  198. 
strictures  upon  tax  in  aid  of,  197. 
exemption  of  church  property  from  taxes,  198. 
as  a  purpose  of  taxation,  197,  198. 

RELIGIOUS  PURPOSES  — 

use  of  school-house  for,  197, 198. 
taxation  for,  not  admissible,  197,  198. 

RELIGIOUS  SOCIETIES  — 

what  protection  from  government  they  are  entitled  to,  197,  198. 
exemption  of  property  of,  from  taxation,  198,  199.  » 

must  be  strictly  construed,  357,  358. 

do  not  preclude  special  assessments,  363,  363. 

use  of  school-houses  by,  197,  198. 

REMAINDER  — 

estates  in,  at  tax  sales,  961. 

-man  not  a  proper  party,  when,  1453. 

REMEDIAL  STATUTES  — 
what  are,  458. 

may  be  presumed  to  reach  back,  for  purposes  of  justice,  496-498. 
the  proper  province  of,  1060-1063. 
laws  for  imposing  revenue  are  not,  459,  460. 
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REMEDIES  FOR  EXCESSIVE  AND  ILLEGAL  TAXATION  — 
are  always  afforded  by  the  law,  50,  54,  928,  929,  1377. 
by  abatement,  1378. 

assessors  may  make,  while  they  retain  roll,  1378. 

legislative  authority  may  make,  1378. 

taxing  officers  must  have  authority  for,  1378. 
by  reviews  and  appeals,  1378. 

these  by  assessors  or  by  appellate  board,  1378,  1380. 

need  not  apply  for,  if  tax  is  void,  1380. 

the  proper  remedy  for  excdSsive  or  unequal  assessment,  1380. 

decision  by  reviewing  authority  final,  1380-1393. 

for  irregular  assessment,  statutory  remedy  is  exclusive,  1389. 

right  of  city  to  appeal,  1389. 
by  refunding,  1396. 

officers  cannot  refund  without  express  authority,  1396. 
by  certiorari,,  1396. 

the  remedy  at  common  law,  1396. 

the  writ  not  of  right,  .1396. 

promptness  required  in  applying,  for,  1403. 

the  writ  only  brings  up  the  record,  1403,  1408. 

discretionary  action  not  reviewed  on,  1403. 

only  reaches  jurisdictional  questions,  1405. 

what  will  be  set  aside  upon,  1406, 1408. 
by  injunction,  1432. 

mischievous  use  of  this  writ,  1422. 

conditions  imposed  on  issuing,  1424. 

not  generally  awarded  in  case  of  personal  taxes,  1440. 

except  to  prevent  irremediable  mischief,  1416. 

not  awarded  to  restrain  political  action,  1440. 

not  for  merely  excessive  assessments,  1440. 

not  for  merely  irregular  assessments,  1440-1444 
what  are  not  merely  irregular,  1443. 

case  of  personal  taxes  in  respect  of  land,  1444. 

joint  complaint  by  .several  persons,  when  allowable,  1429. 

allowed  in  cases  of  fraud,  145G. 
by  removing  cloud  from  title,  1444. 

what  constitutes  a  cloud,  1448-1455. 
by  having  title  quieted,  1455. 

for  this,  complainant  must  have  possession,  1456. 
by  action  against  assessors,  1461. 

this  will  not  lie  for  mere  errors,  1461-1467. 

will  lie  in  case  of  excess  of  jurisdiction,  1467-1472. 

and  where  by  neglect  a  party  is  deprived  of  his  rights,  1471. 

bad  motive  in  the  assessor  will  give  no  right  of  action,  1472-1475. 
by  action  against  supervisor,  1475. 

what  necessary  to  his  justification,  1475,  1476. 
by  resisting  collection,  1476. 
by  action  against  collector,  1477. 

his  protection  by  his  process,  1477-1481. 
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REMEDIES  FOR  EXCESSIVE  AND  ILLEGAL  TAXATION  —  continued. 
by  action  against  collector,  fatal  defects  in  process,  1480. 

process  does  not  protect  against  his  own  illegalities,  1481. 

these  rules  apply  to  federal  collectors,  1484. 
in  case  of  illegal  corporate  action,  1425. 

in  incurring  debts,  1435. 

who  to  apply  for,  1433. 

in  attempted  misappropriations,  1434-1439. 

necessity  for  promptness,  1439. 
where  taxpayer  is  unlawfully  set  into  new  municipality,  1439. 
prayer  for,  must  not  be  too  broacj,  1425. 
to  prevent  multiplicity  of  suits,  1425. 
by  action  against  town,  etc.,  1486. 

this  only  lies  when  tax  was  void,  1487,  1493. 

and  when  payment  was  compulsory,  1487,  1495-1503. 

and  after  money  is  paid  over  by  collector,  1487. 

and  where  party  has  not   elected  to  proceed  against  the  officer, 
1487. 

case  of  statutory  action,  1486,  1489. 

municipality  only  liable  for  taxes  collected  for  itself,  1489. 

when  cause  of  action  accrues,  1491. 

not  important  that  collector  was  not  of  local  election,  1491. 

all  payments  are  presumed  to  be  voluntary,  1498. 

what  are  not,  1505,  1507. 

recovery  limited  to  amount  received,  1507. 

demand  in  case  of,  1507. 

recovery  of  interest,  1507. 

no  action  on  implied  warranty,  1512. 

case  of  misapplication  by  corporation, '1512. 
by  replevin  of  goods,  1512. 

this  sometimes  taken  away,  1512,  1513. 
by  prohibition,  1521. 
by  quo  warranto,  1521. 
by  mandamus,  to  strike  illegal  assessment  from  the  roll,  1356,  1372. 

to  compel  allowance  for  illegal  taxes  paid,  1357. 
estoppel  against  resorting  to,  1513-1519. 
political  redress, 

(See  Political  Remedies.) 

REMEDIES  FOR  WRONGS  IN  TAX  PROCEEDINGS  — 
right  to  a  remedy,  1277. 
wrongs  in  tax  oases,  1377,  1378. 
abatement  of  taxes,  1378. 
reviews  and  appeal,  1379-1396. 
refunding  taxes,  1396-1400. 
remedy  by  certiorari,  1400-1410. 

by  writ  of  error,  1410. 
equitable  relief,  1411-1461. 

general  rule,  1411-1461. 

personal  taxes,  1415-1417. 
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REMEDIES  FOR  WRONGS  IN  TAX  PROCEEDINGS  -  continued, 
equitable  relief — amplified  jurisdiction  in  some  states,  1418-1421. 

injunctions;  how  restricted  and  conditioned,  1422-1427. 

complainant  must  have  interest,  1427, 1428. 

multiplicity  of  suits,  1428-1432. 

illegal  municipal  action,  1432-1439. 

irregular  taxation,  1440-1444. 

excessive  assessments,  1445-1447. , 

accident  or  mistake,  1447. 

tax  upon  lands;  cloud  on^itle,  1447-1455. 

quieting  title  after  a  sale,  1456-1458. 

fraud,  1458-1461. 

bills  of  interpleader,  1461. 
statutory  methods  of  attack,  1462-1464 
action  against  assessors,  1464-1475. 

supervisors.  1475,  1476. 
resisting  collection,  1476,  1477. 
collector's  liability,  1477-1480. 

what  process  protects  him,  1480-1482. 

accounting  for  illegal  taxes,  1482-1484 

when  trespasser  ab  initio,  1484, 1485. 

federal  collectors,  1485,  1486. 
liability  of  municipal  corporation,  1487-1493. 

irregular  taxes,  1493,  1494. 

voluntary  payments,  1495-1505. 

compulsory  payments,  1505-1508. 

action  for  recovery,  1508-1511. 
,  torts  of  officers,  1511,  1512. 

implied  warrants,  1512. 

misappropriations,  1512. 

federal  liability,  1513. 
remedy  by  replevin,  1513. 

estoppel,  1514-1521. 

by  mandamus,  1521, 1522. 

by  prohibition,  1522. 
:   by  quo  warranto,  1522,  1523. 
necessity  for  collection,  828,  829. 
generally,  1414 
REMEDY  — 

on  contract,  pertains  to  the  obligation,  121,  127, 128. 

for  false  official  return,  446. 

by  suit  to  enforce  redemption,  1031-1033. 

(See  Collection  of  Taxes.) 
by  suit  against  collector  of  taxes,  1323. 
on  collector's  bond,  1325. 
summary  against  collectors,  1340. 

(See  Collector  op  Taxes.) 
for  neglect  of  official  duty, 
(See  Mandamits.) 
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REMEDY  —  continued. 

to  recover  lands  sold'  for  taxes, 

(See  Recovery  op  Lands  Sold  foe  Taxes.) 
against  corporations  for  neglect  of  officers,  1510. 
limitation  of  time  to  apply  for, 

(See  Limitation,  Statutes  op.) 
political,  1523. 

(See  Political  Remedies.) 
for  collection  of  tax,  17,  18. 
not  barred  by  statute  of  limitations,  21. 
may  include  arrest,  21. 
for  enforcing  official  duties,  1350. 
by  certiorari,  1400-1410. 
of  state  against  collector  of  taxes,  1323-1347. 

by  suit  at  common  law,  1323-1327. 

on  collector's  bond,  1327-1334. 

liability  of  sureties  to,  1335-1340. 

summary  remedies  of,  1340-1347. 
REMITTING  TAXES  — 

power  for,  will  not  authorize  exemptions,  342,  343. 
officers  can  only  make  for  legal  cause,  345-347. 
general  power  for,  cannot  be  given  to  supervisors,  345-347. 
REMOVAL  — 

summary,  of  collector,  1344. 
of  persons  taxed,  from  the  district,  1481. 
REMOVAL  OF  CLOUD  UPON  TITLE  — 
(See  Cloud  Upon  Title.) 

RENTS  AND  PROFITS  — 
taxation  of,  28,  29. 

offset  of,  againsf  redemption  moneys,  1027-1030. 
defeated  tax  purchaser  must  account  for,  1065. 
as  measure  of  land  tax,  28. 

RENT-CHARGE  — 

mortgagee,  as  tax  purchaser  cannot  cut  off,  972. 
REPEAL  — 

by  implication  from  general  laws,  not  favored,  502. 

construction  of  acts  of,  502. 

of  exemptions,  general  right  of,  110,  111,  355,  356. 
exceptions  to  this,  107-129. 

of  local  powers  to  tax,  22. 

of  law  under  which  collector's  bond  was  given,  1339. 

by  implication,  construction  of,  499-504. 

of  law,  ends  right  to  levy  taxes  under  it,  21. 

REPLEVIN  — 

for  property  seized  for  tax,  1512.    _ 
liability  of  the  process  to  abuse,  15 12. 
the  remedy  sometimes  taken  away,  850, 1512. 
106 
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REPLEVIN  —  continued. 

this  does  not  take  away  right  of  third  person,  1513. 

nor  of  one  not  liable  to  taxation,  1513. 
collector  cannot  defend  action  of,  unless  tax  was  legal,  1481. 
remedy  by,  in  tax  proceedings,  1513. 

REPORTS,  OFFICIAL— 
(See  Returns,  Official.) 

REPRESENTATION  — 

and  taxation  go  together,  96-^)1,  417,  418, 1298. 

"origin  of  this  maxim,  95. 

meaning  of,  in  America,  95. 

application,  of,  to  local  taxation,  1293-1320. 

precludes  levy  of  taxes  by  the  executive,  95. 

does  not  insure  low  taxes,  96, 97. 

is  only  fully  true  when  applied  to  the  state  at  large,  96, 97. 

does  not  preclude  taxes  on  those  who  cannot  vote,  96, 97. 

application  of  maxim  to  federal  government,  96. 

(See  Compulsory  Local  Taxation.) 
and  taxation,  95-99. 

REPRESENTATIVES  — 

of  the  people,  must  grant  taxes,  46, 47, 95,  96. 

responsibility  of.  to  the  people,  the  security  against  oppressive  taxation, 
9, 186,  416-j419, 1523. 
(See  Political  Remedies.) 
who  to  have  a  voice  in  choosing,  96,  97. 

REPUBLIC  — 

arbitrary  power  does  not  exist  in,  1179-1181. 

REPUBLICAN  GOVERNMENT  — 
principles  of, 

(See  Constitutional  Principles.) 

REPUDIATION  — 

by  states,  117-120. 

by  municipalities,  120-122. 

by  state,  of  contracts  respecting  taxation,  115,  118-120. 

no  remedy  for,  when,  115. 

by  municipal  corporation,  120-124. 
REPUTED  AUTHORITY  — 

of  one  assuming  to  be  an  officer,  430-438. 
(See  Officers.)       ( 
REQUEST  — 

for  jury  trial  when  the  right  is  given,  1405. 
RESERVATIONS  — 

persons  living  on,  not  taxable  by  the  state,  84-86,  644, 
RESIDENCE  — 

personal  assessments  to  be  made  at  place  of,  641,  644,  645. 
(See  Domicile;  Non-residents.) 
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RESIDENT  — 

out  of  state,  not  personally  taxable  within  it, 

(See  Non-residents.) 
out  of  district,  may  be  taxed  on  property  in  it,  96,  97. 
on  boats,  tax  on,  1148. 

RESIDENT  LANDS  — 

taxation  of,  separate  from  non-resident,  724,  726. 

(See  Real  Estate.) 
personal  liability  for  taxes  on, 

(See  Personal  Liability.) 

RESISTANCE  — 

to  collection  of  taxes,  1476,  1477. 

RESPONSIBILITY  — 

of  representatives  to  their  constituents,  the  security  against  oppressive 
taxation,  9,  186. 
'(See  Representatives.) 

RESTAURANTS  — 
tax  on,  1148. 

RESTRAINING  COLLECTION  — 
(See  Injunction.) 

RESTRAINTS  — 

on  the  power  to  tax, 

(See  Limitations  Upon  the  Taxing  Power.) 
taxation  for  purposes  of, 

(See  Police  Power.) 
power  to  tax,  177,  178. 
repudiation  by  municipal  corporation,  117. 
how  state  may  remedy,  118. 
of  waste,  899. 
of  collection  of  tax,  1441. 

(See  Injunction.) 

RESTRICTIONS  — 

on  the  power  of  the  states  to  tax,  107-129. 

(See  Constitution  of  the  United  States.) 
on  the  power  of  the  United  States  to  tax, 

(See  Constitution  op  the  United  States;  Constitutional  Prin- 
ciples.) 
on  municipal  powers  to  tax,  what  are,  585. 
are  sometimes  the  purpose  in  taxation,  14,  1133. 

(See  Police  Power.) 
upon  municipal  action  in  levying  taxes,  584, 
upon  federal  taxing  power,  178-180. 

RETAILERS  — 

of  liquors,  taxation  of,  1134,  1146-1150. 
(See  Liquors.) 
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RETROSPECTIVE  LEGISLATION  — 
may  cure  want  of  power  to  tax,  311. 
presumption  against  intent  to  adopt,  493-495. 
for  curing  defects  in  tax  proceedings,  506-521. 
(See  Curative  Laws;  Construction.) 

RETROSPECTIVE  TAXATION  — 
may  be  imposed,  492-498. 
presumed  intent  not  to  impose,  493-495. 
construction,  493-498. 
RETURNS,  OFFICIAL—     . 

in  general  are  conclusive,  445,  446. 
officer  liable  for  false,  446. 
liability  for  failure  to  make,  1483. 

disproving,  445,  899. 
of  sale  of  lands,  989. 
of  assessment  of  taxes,  764. 
of  delinquent  taxes,  834-837. 
of  delinquent  tax  on  personal  property,  824 
of  delinquent  tax,  what  it  should  show,  837. 
REVENUE  — 

taxation  must  be  for  purposes  of,  13,  189-191. 
other  incidental  purposes, 

(See  Policy.) 
not  for  the  purpose  of  police  taxation,  1135-1138. 

(See  Police  Power.) 
license  fees,  when  are  for,  1138. 
farming  out  the,  839. 
collection  of  the,  828-861. 

(See  Taxation;  Taxes.) 
laws,  construction* of,  452-465. 
bills,  statement  of  purpose,  549-553. 
farming  out  the,  as  method  of  collection,  831,  833. 
taxation  proportionate  to,  12. 
taxation  should  be  for,  only,  12—14. 
for  tariff,  37. 
REVENUE  LAWS  — 
what  are,  452,  453. 
general  purpose  of,  13. 

in  some  states  originate  with  the  popular  house,  44 
construction  of,  in  general,  449-502. 
requirement  of  specification  of  purpose  in,  547-553. 
for  local  taxation,  construction  of,  466-468, 
directory  and  mandatory  provisions  in,  475-492. 
presumption  against  retrospective  action  of,  492. 

(See  Construction;  Tax  Laws.) 
REVENUE  STAMPS— 

collection  of  taxes  by,  34,  904. 
not  taxable  by  the  states,  133. 
to  bill  of  exchange,  166. 
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REVERSION  — 

sale  of,  for  taxes,  961. 
REVIEW  — 

and  appeal  in  tax  cases,  1379-1396. 

of  tax  proceedings,  under  Fourteenth  Amendment,  64 

of  assessments,  1271. 

REVIEW  OP  ASSESSMENTS  — 
boards  for,  771,  786. 

right  of  parties  to  notice  of  meeting  of,  771,  786,  1390. 
remedy  by,  in  case  of  excessive  taxation,  1378-1396. 
decision  of  board  of,  when  final,  1380-1389. 
failure  to  apply  for,  effect  of,  1380. 
errors  in  decision  on,  do  not  invalidate  action,  1389. 
certiorari  in  cases  of,  1403,  1406,  1409. 
increasing  assessments  upon,  1444,  1460. 

REVISION  — 

of  revenue  laws,  construction  of,  504. 

(See  Repeal.) 
of  tax  laws,  construction  of,  504,  505. 
of  tax  system,  with  repeal  of  former  law,  effect  of,  22. 

REVOKING  LICENSES  — 
right  of,  1150. 

RHODE  ISLAND  — 

constitutional  provisions  of,  bearing  upon  special  assessments,  1195. 
constitutional  provisions  for  special  assessments,  326,  330. 
abutting  proprietor  to  be  assessed  according  to  benefits,  1195. 

RIGHT  — 

to  a  remedy,  1377.  ' 

conditions  to  exercise  of,  902-906. 
constitutional, 

(See  Constitutional  Principles.) 
to  a  hearing, 

(See  Hearing.) 

RIOTS  — 

taxation  to  indemnify  losers  by,  1302. 
compulsory  local  taxation,  1302,  1303. 

RIVERS  — 

protection  against  overflow  of, 

(See  Levees.) 
tax  on  navigation  of  the  Mississippi,  158. 
local  improvements  of,  not  taxable,  1166. 

ROADS  — 

taxation  for,  212. 

(See  Highways  and  Roads.)  i 

taxation  for,  under  legislative  compulsion,  1297,  1312,  1317. 

(See  Compulsory  Local  Taxation. 


1686  INDEX. 

ROADS  —  continued, 
labor,  taxes  in, 

(See  Labor.)  ' 

officers  of,  not  liable  for  error  in  their  decisions,  1465. 

ROBBERY  — 

under  the  forms  of  law  in  tax  cases,  1S9,  190,  1209. 
of  collector,  50,  1333. 

ROLLING  STOCK  — 

taxation  of,  641,  694,  1149. 

RULES  — 

fixed,  taxation  must  be  based  upon,  3, 4. 
(See  Principles  of  Taxation.) 
RULES  OP  CONSTRUCTION  — 
of  statutes  in  general,  499. 
of  revenue  laws,  452,  453. 
of  local  powers  to  tax,  466-468. 
(See  Construction.) 

RULES  OF  EVIDENCE  — 

right  of  the  legislature  to  establish  and  change,  506. 
must  not  preclude  parties  from  showing  their  rights,  506. 
application  of,  to  tax  sales,  1004. 
(See  Evidence;  Presumptions.) 

RURAL  LANDS  — 

in  cities,  sometimes  taxed  at  different  rates  from  other  city  property, 

244,  245. 
brought  into  city  without  sufficient  reason,  taxation  of,  245,  246. 
frontage  rule  does  not  apply  to,  1222. 

s. 

SACRIFICE  — 

in  taxation,  equality  of,  267. 

in  sale  of  land  for  taxes,  913. 
SAFE  KEEPING  — 

of  public  moneys,  officer  is  liable  for,  1333. 
SALARIES  — 

of  federal  officers,  states  cannot  tax,  133. 

of  state  officers,  United  States  cannot  tax,  132,  133. 

SALE  — 

of  chattels  for  taxes,  958. 

(See  Replevin;  Chattels.) 
demand  of  the  tax  should  be  first  made,  848. 
misconduct  of  officer  may  render  him  trespasser,  1482. 
will  not  preclude  proceedings  being  set  aside  on  certiorari,  1406. 
payment  of  tax  to  prevent,  is  payment  under  compulsion,  1505. 
title  obtained  by,  is  not  warranted,  1512. 
(See  Caveat  Emptor.'. 
,      right  of  collector  to  contest  validity  of  tax  he  has  collected  by,  441. 
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SALE  OF  LANDS  FOR  ASSESSMENTS  — 
must  be  special  authority  for,  1284. 
power  usually  conferred,  1284. 
(See  Assessments,  Local.) 

SALE  OF  LANDS  FOR  TAXES  — 
collection  by,  858-899. 

conditions  precedent  must  be  observed,  899. 
payment  or  tender  discharges  right  to  make,  808-810. 
land  must  be  liable,  910. 
proceedings  must  be  regular,  910-914. 
regularity  of,  to  be  shown  by  purchaser,  914-921. 
rule  of  caveat  emptor  applies,  919. 
how  far  presumptions  may  support,  921-926. 
special  authority  for,  926. 
notice  of,  928-936. 
description  of  land  in  notice,  935. 
must  be  made  at  time  and  place  appointed,  936. 
adjournment  of,  940. 
competition  must  be  allowed  at,  940. 
officer  cannot  buy  at,  946. 
must  be  of  separate  parcels  separately,  948. 
undivided  interests  may  be  sold,  948. 
surplus  bond  required  in  some  states,  951. 
excessive,  is  void,  953. 
must  be  to  highest  bidder,  958. 
must  be  for  cash,  958. 
must  not  be  for  more  than  is  due,  958. 
may  be  of  complete  title,  958. 
sale  of  leasehold  interest,  1035. 
inadequacy  of  price  will  not  defeat,  958. 
what  persons  may  not  buy  at,  963-977. 
case  of  tenant  and  mortgagor,  963,  969. 

tenant  in  common,  966. 

vendee  in  possession,  966. 

an  agent,  966. 

mortgagee,  969. 

vendor,  972. 

party  in  possession,  973-977. 
bids  by  state  or  county,  977. 
for  different  taxes  at  the  same  time,  981. 
certificate  to  purchaser,  981. 

how  issue  of,  compelled,  1372. 
report  of  sale,  989. 
deed  and  its  requisites,  989-1000. 
force  of,  as  evidence,  1004,  1014. 
how  execution  of,  compelled,  1370. 
redemption  from,  1023-1055. 

(See  Redemption.) 
recovery  of  lands  sold,  1056-1091. 

(See  Recovery  op  Lands  Sold  foe  Taxes.) 
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SALE  OF  LANDS  FOR  TAXES  —  continued, 
surplus  moneys,  compelling  payment  of,  1370. 
when  to  be  made,  910. 
the  land  must  be  liable,  910,  911. 
,  necessity  for  regular  proceedings,  911-915. 
onus  of  proof,  915-922. 
presumptions  of  regularity,  922,  926. 
special,  authority  to  sell,  927,  928.        , 
notice  of  sale,  928-938. 
time  and  place  of  sale,  938-940^ 
who  may  make  sale,  940,  941. 
conduct  of  sale,  941-959. 
competition  at  sale,  941-945. 
officer  not  to  buy,  945-947. 
order  of  sale,  947. 
sale  in  separate  parcels,  948-95L 
surplus  moneys,  952,  953. 
excessive  sale,  953-958. 
sale  to  highest  bidder,  958. 
sale  not  to  be  made  on  credit,  958. 
sale  to  include  all  taxes,  etc.,  959. 
inadequacy  of  price,  959. 
what  passes  by  the  sale,  960-963. 
who  may  acquire  tax-titles,  963-977. 
bids  by  the  state  or  county,  977-981. 
different  sales  at  the  same  time,  981. 
certificate  of  sale,  982-988.      ' 
report  of  sale,  989,  990. 
confirmation  of  sale,  990. 
the  tax-deed,  992-1003. 
"relation-back"  of  deed,  1003. 
tax-deed  as  evidence,  1004-1017. 
defective  title;  purchaser's  lien,  1017-1022. 
under  special  assessment  of  taxes,  1284-1287. 
tender  of  payment  is  effectual  to  prevent,  808. 
public,  for  enforcement  of  tax,  862. 
confirmation  of,  upon  publication  of  notice,  990. 
decree  confirming,  991. 
statute  of  limitation,  no  part  of,  1093. 

SALES  OF  MERCHANDISE  — 
taxation  of,  34,  278. 
license  for,  may  be  required,  1146. 
taxation  of  business  of  selling, 
(See  Traders.) 

SALE  OF  PERSONALTY  FOR  TAXES  — 
of  chattels  for  collection  of  tax,  856-858. 

SALOON  KEEPERS  — 
(See  Liquors.) 
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SAMPLE  — 

license  tax  on  seller  by,  153. 
SANITARY  PURPOSES  — 

taxation  for,  278,  1136,  1300. 

special  assessments  for,  1168-1172,  1237,  1238. 

SANITARY  REGULATIONS  — 
(See  Health.) 

SATISFACTION  — 

of  municipal  debts,  compelling  taxation  for,  1300,  1359. 
of  tax  on  lands  by  levy  on  goods,  1451. 

of  illegal  tax  voluntarily,  precludes  action  to  recover  back,  1495. 
(See  Voluntary  Payment.) 
SAVING  OF  EXPENSE  — 

not  a  sufficient  reason  for  uniting  suits  in  equity,  1431. 
(See  Joint  Complaints.) 

SAVINGS  BANKS  AND  SOCIETIES  — 

tax  on  deposits  in,  not  a  tax  on  property,  389. 

excise  taxes  upon,  672-685,  704. 

tax  on  deposits  invested  in  non-taxable  securities,  398,  399. 

SCHOOL  DIRECTORS  — 

cannot  be  compelled  by  mandamus  to  abate  taxes,  1355. 
permissive  authority  of,  to  make  exemptions,  365. 
SCHOOL  DISTRICTS  — 

may  be  empowered  to  support  free  schools,  199,  200,  587. 
non-residents  sending  to  school  may  be  taxed.  291. 
creation  of,  held  to  give  power  to  tax,  466-468. 
authority  of,  to  tax  by  value  will  not  justify  poll  tax,  466-468. 
tax  not  designed  lor  purpose  professed  will  be  enjoined,  574. 
meetings  in,  to  vote  taxes,  564,  565. 

■when  favorable  vote  of  necessary  to  contract,  564,  565. 

how  to  be  called,  569, 573. 

can  act  only  when  legally  called,  570,  1469. 

proof  of  due  calling,  570. 

favorable  construction  of  votes  of,  573,  574 

specifying  object  of  moneys  voted,  574. 

may  vote  tax  for  buildings  constructed  under  invalid  vote,'  576. 

acquiescence  in  void  proceedings  does  not  confirm,  576-578. 

record  of,  should  show  proceedings,  578. 

evidence  in  aid  of  defective  record  of,  579. 

certifying  votes  of,  to  taxing  offipers,  583. 

record  of  vote  for  school  buildings  conclusive,  587. 
constitutional  provision  for  special  taxation  by,  held  not  self-execut- 
ing, 587. 
taxes  by,  are  not  within  a  limitation  of  town  taxes,  587. 
may  be  created  without  the  assent  of  people,  587. 
cannot  vote  to  build  school-house  on  site  not  legally  designated,  589. 
statutes  for  establishing  mandatory,  199,  200,  477-479. 
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SCHOOL  DISTRICTS  — continued. 

exhaust  their  power  to  tax  by  one  annual  levy,  589. 
cannot  exceed  limit  of  taxation  to  pay  judgment,  594. 
tax  purporting  to  be  voted  by  two  jointly,  held  void,  560. 
exemption  of  property  of,  from  taxation,  263-270. 

not  from  special  assessments,  1234-1336. 
people  of,  may  be  compelled  to  lay  taxes,  1298-1300. 
refunding  tax  moneys  on  division  of,  1396. 
questioning  validity  of  organization  of,  1401-1403,  1422,  1439. 
should  be  party  to  suit  to  enjoin  taxes,  1422,  1439.    ■ 
state  will  not  interfere  to  enjoin  tax  when  taxpayers  have  remedy,  1433!. 
tax  void  if  voted  by  Illegal  meeting,  1469. 
assessors  when  liable  for  levying  taxes  for,  1469,  1470. 
political  action  of,  not  controllable  by  mandamus,  1359. 
officers  of,  not  liable  for  discretionary  action,  1465,  1466. 
change  in  boundaries,  effect  of,  413-415. 
vote  of  taxes  cannot  be  coerced  by  mandamus,  1359. 
informal  organization  of,  1401i  1439,  1469. 
SCHOOL  PROPERTY  — 

use  of,  for  religious  purposes,  197,  198. 
exemption  of,  from  taxation,  205,  348-352.   • 
liability  of,  to  special  assessments,  1234. 

general  exemption  of,  not  applicable  to  property  merely  held  for  rev- 
enue, 342,  343. 

or  to  school  property  while  leased  for  other  purposes,  345-347. 
SCHOOLS  — 

support  of,  a  prime  object  in  American  government,  198,  199. 

generally  left  to  corporations,  198,  199, 201. 
enumeration  of  some  in  constitution  does  not  preclude  establishment  of 

others,  198,  199. 
range  of  studies  admissible  in,  198, 199. 
power  to  tax  for,  when  compulsory,  199,  200,  477-479,  1298. 
rules  of  admission  to,  must  be  impartial,  201. 
right  to  limit  attendance  to  residents,  201,  291. 
state  may  control  expenditures  for,  201,  1300. 
whether  separate  may  be  provided  for  colored  persons,  201. 
controlled  by  churches,  etc.,  assistance  to,  202. 
state,  may  be  aided  by  town  where  located,  203. 

whether  such  aid  can  be  compelled,  1306,  1315. 
private,  exemption  of  property  from  taxation,  205,  348-352. 
laws  for,  may  be  different  in  different  counties,  300. 
what  is  a  free  public  school,  350. 
recovery  for  taxes  unlawfully  exacted,  1491. 
liability  of  assessor  in  levying  tax  for,  illegally,  1469. 
construction  of  power  to  tax  for,  469-472. 
private,  aid  of  the  state  to,  202. 
voting  taxes  for, 

(See  Voting  the  Taxes.) 
compulsory  local  taxation  for,  1299. 
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SCIENTIFIC  INSTITUTIONS  — 

exemption  from  tax,  351. 
SCRIP  — 

payment  of  taxes  in,  15,  1331. 
SEATED  LANDS— 

assessments  of  seated  and  unseated,  723-736. 
SECULAR  INSTRUCTION  — 

taxation  for,  198-204. 
(See  Schools.) 

taxes  in  aid  of,  198-204. 

as  a  purpose  of  taxation,  198-204. 

SECURITIES  — 
taxation  of, 

(See  Bonds;  Credits;  Mortgages;  Public  Securities.) 
SECURITY  — 

required  of  county  treasurer,  does  not  release  county  from  liability  to 

state,  824. 
for  performance  of  collector's  duties, 
(See  Collector  of  Taxes.) 
SEIZURE— 

of  the  person  for  taxes,  451, 847,  1101,  1317. 
of  property  for  taxes, 

(See  Distress.) 
payment  of  tax  to  relieve  from, 
(See  Voluntary  Payment.) 
replevin  in  case  of  unlawful,  1512. 
SELLER  — 

of  goods  by  sample,  152. 
,  license  tax  on,  152. 

SEMINARIES  — 

exemption  of,  from  taxation,  350. 
SEPARATE  PARCELS  — 

separate  assessments  of,  734. 
(See  Grouping) 

what  are,  737,  738. 

separate  sale  of,  948. 

must  not  be  divided  in  assessment,  735. 

SERVANTS  — 

taxation  in  respect  of,  32. 

SERVICE  — 

personal,  when  required  in  suit  in  rem,  886. 
(See  Process.) 

SET-OFF  — 

of  demands  against  taxes,  not  allowed,  20. 

of  benefits  against  value  of  land  taken  for  streets,  1161. 

of  demands  receivable  for  taxes,  against  taxes  collected,  1331. 
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SEWERS  — 

construction  of,  may  be  ordered  under  police  power,  1130. 
special  assessments  for,  1162,  1168-1172,  1209,  1210,  1248. 

(See  Assessments,  Local.) 
assessments  for,  in  England,  1171. 
illegal  exemption  from  tax  for,  383. 
assessments  for,  1130,  1131. 
assessments,  local,  1175. 
special  assessment  on  construction  of,  1175. 
special  assessment  on,  held  m  valid,  1210. 

SEWING-  MACHINE  COMPANY— 

general  and  specific  taxes  on,  170,  275. 

SHARES  IN  CORPORATIONS  —  , 

(See  Stock  in  Corporations.) 

SHEEP  RAISING  — 
.   tax  on,  1149." 

SHERIFF  — 

(See  Collector  of  Taxes.) 
SHIPS  — 

of  foreign  countries,  not  taxable,  23. 

tonnage  duties  on,  cannot  be  laid  by  states,  144-148. 

are  taxable  as  property  by  states,  144-148. 

where  to  be  taxed,  651. 
(See  Vessels.) 
SHORT  STATUTES  OF  LIMITATION,  1066-1085. 

(See  Limitation,  Statutes  of.) 
SHORTENING  TIME  TO  REDEEM  — 

question  of  right  of,  1053. 

SHOWS  — 

taxation  of,  41, 1122. 
(See  Amusements.) 
SIDEWALKS  — 

delegation  of  authority  to  order,  106. 

construction  of,  under  police  power,  1128. 

special  assessments  for,  1162,  1166. 

assessments  for,  1128-1130. 

assessments,  local,  1167. 
SIGNING  — 

of  assessment  roll,  necessity  for,  759. 

signing  certificate  attached,  not  equivalent  to,  759. 

of  tax  roll  by  supervisors,  798. 
SILENCE  — 

when  tnay  work  an  estoppel,  1513-1519. 
SILVER  AND  GOLD  BULLION—       v 

taxes  on,  34. 
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SINKING  FUND  — 

tax  for,  553,  554. 
SITUS  — 

of  corporate  shares  for  taxation,  25. 

of  personalty  in  general,  25,  641,  645. 

of  credits,  25,  27,  645. 

of  the  personalty  of  corporations,  641,  673,  694, 
SLEEPING-CARS  — 

taxation  of,  160,  161. 
SOLDIERS  — 

bounties  for, 

(See  Bounties.) 

exemption  of  property  from  taxation,  863,  363, 

taxation  while  in  service,  855,  356. 
SOUTH  CAROLINA  — 

constitutional  provisions  for  equal  taxation  in,  330-332. 

assessments  of  property  in,  must  be  by  value,  1184, 

short  statute  of  limitations,  1083. 

abutting  proprietor  to  pay  in  proportion  to  benefits,  for  street  pave- 
ments, 1196. 
SOUTH  DAKOTA  — 

assessment  of  taxes  according  to  value,  332. 

short  statute  of  limitation,  1083. 

statute  of  limitations,  880. 

abutting  proprietor  to  pay  tax  for  artesian  wells,  1196, 

excessive  assessments,  provision  against,  1147. 
SOVEREIGN  POWERS  — 

apportionment  of,  in  government,  43. 

general  nature  of  the  division,  41-50. 

SOVEREIGNTY  — 

the  taxing  power  an  incident  of,  7. 
taxation  an  act  of,  342,  343. 

of  state  or  nation,  not  to  be  invaded  by  that  of  the  other,  128-138. 
(See  Extraterritorial  Taxation.) 

SPANISH  GRANT  — 

not  taxable  till  segregated  from  public  domain,  138. 

SPECIAL  ASSESSMENTS  — 
(See  Assessments,  Local.) 

SPECIAL  BENEFITS  — 

levying  assessments  with  reference  to,  1153-1292. 
(See  Assessments,  Local.) 
SPECIAL  JURISDICTION  — 

of  courts  to  review  proceedings  in  taxation,  533. 
of  courts  to  render  judgments  for  taxes, 

(See  Judgment  for  Taxes.) 
to  review  assessments, 

(See  Boards  of  Equalization;  Boards  of  Review.)  . 
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SPECIAL  LAWS  — 

to  be  construed  as  leaving  general  in  force,  471-474,  504. 

implied  repeal  or  modification  of,  by  general  laws,  502. 

imposing  new  burdens,  should  be  prospective,  492-498. 

for  curing  defects  in  tax  proceedings; 
(See  Curative  Laws.) 
SPECIFIC  TAXES— 

what  are,  412,  413. 

imposing  different,  under  Fourteenth  Amendment,  72. 
SPECULATION—  * 

lands  held  for,  may  properly  be  taxed,  though  producing  no  income,  29. 

and  be  subjected  to  special  assessments  for  draining,  1227. 

collector  not  to  make  use  of  his  office  for,  1333. 

SPIRIT  OF  THE  CONSTITUTION  — 

statutes  which  violate  are  not  necessarily  void,  1313, 
(See  Constitutional  Principles.) 
SPIRITUOUS  LIQUORS  — 

why  especially  selected  for  taxation,  1125. 

policy  in  indirect  taxation  of,  12. 

heavy  taxation  of,  sometimes  defeats  the  purpose,  36. 

discriminations  in  taxing  dealers,  143. 

taxation  of,  where  regulation  is  the  purpose,  1146. 

may  be  taxed,  though  the  business  is  illegal,  1134 

tax  law  not  invalid  for  discriminating  against,  1142,  1146. 

power  to  declare  the  unlicensed  selling  a  nuisance,  1146. 

license  fee  for  regulating  sale  of,  is  not  a  tax,  1140. 

issuing  licenses  to  sell,  1149. 

conditions  to  a  license  of  the  business,  1149,  1150. 

revoking  licenses  to  sell,  1150. 
(See  Liquors.) 

SPORTS  — 

taxation  of,  41. 

(See  Amusements.)      , 
SQUARES  — 

at  street  crossings,  assessments  for,  1267. 

public,  taxation  for,  209,  210. 
STAMP  TAX  — 

Congress  full  power  to  impose,  180. 
STAMPS  — 

revenue,  are  not  taxable  by  the  states,  132. 

collection  of  taxes  in,  34,  904. 
STATE  — 

bids  by,  at  tax  sales,  977. 

power  of,  to  coerce  local  taxation,  1293-1318. 
(See  Compulsory  Local  Taxation.) 

power  to  compel  receipt  of  scrip  for  taxes,  15. 

repudiation  by,  117-120. 
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STATE  — continued. 

control  of  municipalities,  227,  228. 
remedies  of,  against  its  collectors,  1323-1346. 

(See  Collector  of  Taxes.) 
abatement  of  taxes  by,  1378. 
refunding  of  illegal  taxes  by,  1396,  1486. 
license  by,  cannot  be  nullified  by  county  or  town,  1144 
determination  of  tax  levy  for,  546. 

(See  Legislative  Action;  Legislative  Power.) 
power  to  tax, 

(See  Power  to  Tax.) 
collection  of  tax  as  between,  and  municipalities,  907-909. 
as  bidder  at  sale  of  land  for  taxes,  977-981. 
under  Fourteenth  Amendment,  has  right  to  make  its  own  system  of 

taxation,  56. 
lands  bought  by,  not  subject  to  tax,  979,  980. 
purchase  from,  for  land  sold  for  taxes,  980-984,  987. 

STATE  AGENCIES  — 

untaxable  by  United  States,  13r 

officers  not  taxable  by  United  States',  133. 

municipal  corporations  not  taxed  by  United  States,  133. 

exempt  from  federal  taxes,  133,  134. 

STATE  BOARD  OF  EQUALIZATION  — 
review  of  assessments  by,  786-78d. 

STATE  BUILDINGS  — 

(See  Public  Buildings.) 
STATE  CONSTITUTIONS  — 

(See  Constitutions  of  the  States.) 
STATE  INDEBTEDNESS  — 

payment  of  taxes  in,  15,  118-120. 

exemption  of,  from  taxation,  355,  356. 
(See  Public  Debt.) 

STATE  LANDS  — 

taxation  of,  136,  137. 

presumptively  not  taxable,  263. 
*  special  assessments  upon,  1236. 
STATE  PAPER— 

publication  of  notice  in,  931. 

STATE  PURPOSES  — 

taxation  for,  must  be  apportioned  throughout  the  state,  225-232. 

cases  of  state  buildings  and  state  works,  240. 

taxation  by  municipalities  for,  1295-1304. 

what  are,  1295-1304. 

(See  Purposes  of  Taxation.) 
STATE  REPUDIATION  — 

of  contracts  respecting  taxation,  115. 

when  no  remedy  for,  115. 

mandamus,  no  remedy,  115. 
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STATE  TREASURY—  \ 

refunding  illegal  taxes  received  at,  1486. 

STATES  — 

may  require  taxes  to  be  paid  in  gold,  15. 

may  make  contracts  not  to  tax,  107. 

power  of,  to  tax,  how  limited  by  the  federal  constitution,  107-180. 

(See  Constitution  of  the  United  States.  )  •* 

general  right  of,  to  tax  and  select  the  subjects,  264,  265,  342,  343. 

STATUTES  — 

revenue,  what  are,  1, 42,  45,  547. 

must  have  revenue  for  their  purpose,  13,  42,  45. 
impairing  obligation  of  contracts  forbidden,  107-129. 

(See  Contracts;  Laws.) 
construction  of,  in  general,  449-504. 

must  be  governed  by  the  intent,  451. 

must  find  intent  in  the  words  employed,  451. 

extrinsic  aid  to,  in  cases  of  doubt,  451. 
construction  of  revenue  laws,  452-465. 

leaning  should  not  be  to  liberal  construction,  462,  463. 

penal  provisions  should  be  strictly  construed,  460-465. 
conferring  local  powers  to  tax,  should  be  strictly  construed,  466-474. 
directory  and  mandatory,  436-438. 

what  should  be  held  mandatory,  475-485. 

instances  of  directory  provisions,  436-438,  475-508. 
may  lay  taxes  retrospectively,  492. 

presumption  against  retrospective  effect,  494,  495. 
curative,  the  various  classes  of,  506. 

establishing  conclusive  rules  of  evidence,  506. 

legislative  mandates,  508. 

for  special  cases,  510,  511. 

what  is  within  their  compass,  506-521. 

prospective,  521. 

for  re-assessments,  526. 
may  give  summary  remedies  for  collection  of  taxes,  828,  829,  848,  850. 
allowing  redemption,  are  to  be  favorably  construed,  1023. 
whether  redemption  can  be  shortened  by,  after  sale  made,  1053. 

or  lengthened,  1054. 
what  conditions  may  be  imposed  by,  in  suits  to  recover  lands  sold  for 
taxes,  1061-1066. 

(See  Recovery  of  Lands  Sold  for  Taxes.) 
remedial,  what  are,  and  how  construed,  458-461,  496-498. 
of  limitation,  application  of  in  tax  cases,  1066-1091. 

(See  Limitation,  Statutes  of.) 
may  abate  taxes,  1378. 

may  protect  officers  acting  in  good  faith,  1470. 
taking  away  common-law  remedies,  15l2. 

or  remedies  in  equity,  1423. 
of  exemption,  a  contract,  when,  58. 
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STATUTES  —  continued. 

authorizing  change  in  contract  by  local  corporations,  59. 
in  case  of  forfeiture,  strictly  construed,  861. 
methods  of  attacking  irregularities,  1462. 

STATUTES  OF  LIMITATION  — 

ordinary,  do  not  bar  proceedings  for  collection  of  tax,  21. 
of  suit  for  recovery  of  land  sold  for  taxes,  1066-1087. 
no  bar  to  enforcement  of  taxes,  21. 
does  not  apply  to  collection  of  delinquent  tax,  853. 
in  suits  in  rem,  879. 
in  tax  liens,  874. 

when  it  bars  right  of  redemption,  1040. 
barring  recovery  of  land  sold  for  taxes,  1086. 
defects  in  notice  of  tax  sale,  1086. 
no  part  of  tax  sale,  1093. 

perfects  right  of  purchaser  of  tax  title,  when,  1093. 
'  for  recovery  of  illegal  tax,  1508. 

(See  Construction;  Limitations.) 

STATUTORY  POWER— 

divesting  one  of  his  estate,  must  be  strictly  construed,  480. 

and  strictly  executed,  480. 
tax  sales  are  made  under,  912. 

STATUTORY  REMEDY  — 

for  abatement  of  taxes,  1378. 

must  be  sought  in  the  time  prescribed,  1425. 

against  the  collector  and  his  sureties,  1340-1346. 

STEAMSHIP  COMPANY  — 

tax  on  gross  receipts  of  transportation,  foreign  and  interstate,  155. 

STOCK,  PUBLIC— 

of  the  United  States,  not  taxable  by  the  states,  130. 
of  states  and  their  municipalities,  taxation  of,  355,  356. 
investing  capital' of  corporation  in,  does  not  preclude  taxation  of  fran- 
chise, 130. 

STOCK  IN  CORPORATIONS  — 

to  be  taxed  where  owner  has  his  domicile,  26,  389-393,  651-653. 
subject  to  conditions  imposed  by  state  in  granting  permission  to  trans- 
act business,  180. 
when  taxation  of,  will  preclude  taxation  of  corporate  property,  366-370. 
property  of  corporation  is  represented  by,  370,  389-400. 
when  exempt  from  taxation  where  corporation  is  exempt,  366. 
tax  on,  is  a  different  thing  from  a  tax  on  the  corporation,  389-400. 
held  by  non-residents,  cannot  be  taxed  to  corporation,  95. 
may  be  taxed  as  the  charter  shall  provide,  95,  180. 
meaning  of  the  word  "stock  "  in  tax  laws,  473. 

(See  Banks;  Corporations;  Railroad  Companies.) 
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STOCKHOLDERS  — 

obtaining  lists  of,  by  mandamus,  1359. 
taxation  of,  26. 

(See  Stock  in  Corporations.) 
exemption  of  shares  of  capital  stock  in  corporation,  370-378. 
payment  of  shares  of,  by  mandamus,  1352.' 

STRANGER  — 

to  title,  cannot  redeem  from  tax  sale,  1087. 

STREAMS—  *  <■ 

special  assessment  for  preventing  inundations  by,  1130,  1178. 
(See  Rivers.)  ' 

STREET  LIGHTING  — 

special  assessments  for,  1177.    ■ 
STREET  PAVEMENT  — 

taxing  district,  233,  234,  337. 
STREET  RAILWAYS  — 

taxation  of,  366,  400,  401,  433,  434,  1149. 
assessment  of  track  of,  for  widening  the  street,  1230. 
tax  on,  for  use  of  streets,  1121. 
STREETS  — 

general  taxation  for,  1159. 

special  assessments  for  land  taken  for,  1161. 

for  cost  of  grading,  1160,  1162. 

for  paving  or  otherwise  improving,  233,  234,  1160,  1302. 

for  altering,  widening,  or  extending,  1162. 

for  repaving,  replanking,  etd.,'1162. 

for  cost  of  curbstones,  etc.,  1165. 

for  sidewalks,  1128,  1166, 1211. 

for  sewers  for,  1168,  1.209. 

for  water  pipes  in,  1176. 

constitutional  objections  to,  1180. 

apportionment  of  cost,  1202-1228. 

property  subject  to,  1228. 

proceedings  in  levying  and  collecting,  1236. 

payment  of,  from  special  fund,  1276. 

personal  liability  for,  1228. 
estoppel  of  parties  assessed,  by  failure  to  make  objections  in  due  sea- 
son, 1513-1519. 
dedication  of  land  for,  will  authorize  opening  at  expense  of  owners,  1 162. 
principle  of  assessment,  not  applicable  to  county  roads,  1313. 
assessment  of  taxes  for,  1160-1167. 

for  water  pipes,  1177. 

for  lighting  with  gas,  1178. 

for  sweeping  and  sprinkling,  1178. 
tax  on  railways  for  use  of,  1121. 

special  assessments  for  sprinkling  and  sweeping,  1178. 
paving  of,  where  railroad  is  obliged  to  pave,  1251. 
special  assessment  for  altering,  1160. 
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STRICT  CONSTRUCTION  — 
of  power  to  tax, 

(See  Power.) 
of  power  to  divest  one  of  his  estate, 

(See  Statutory  Power.) 

STRICT  EXECUTION  — 
N      of  authority  to  tax,  594. 

of  authority  to  sell  for  taxes,  912. 

of  authority  to  lay  special  assessments,  1156, 1408. 

of  authority  for  summary  remedies,  1343. 

STRIKING  FROM  THE  ROLL  — 

of  property  not  taxable,  may  be  compelled  by  mandamus,  1356, 1521 

compelled  by  certiorari,  1405. 
of  illegal  assessments,  1352. 

SUBROGATION—  i 

where  one  has  paid  taxes  for  another,  812-824. 
case  of  mortgagor  and  mortgagee,  812. 
case  of  vendor  and  vendee,  815. 
case  of  tenants  for  life,  815. 
case  of  tenants  in  common,  815. 
payment  under  mistake  as  to  ownership,  815. 

SUBSIDY  — 

distinguished  from  tax,  5. 
defined,  7. 

SUBWAY  FOR  STREET  CARS  — 

tax  of,  216. 
SUCCESSIONS  — 

taxation  of,  in  general,  12, 30-34,  359,  360, 379,  380, 664,  727. 

taxation  of  bequests  to  colleges,  etc.,  359, 360. 

exemptions  strictly  construed,  379,  380. 
(See  Decedents'  Estates.) 
SUFFRAGE  — 

right  of,  sometimes  dependent  on  payment  of  taxes,  1470, 1471. 
SUITS  — 

taxation  of,  34. 

collection  of  taxes  by,  17. 

to  enforce  lien  for  taxes,  1055. 

to  foreclose  redemption,  1054. 

to  obtain  redemption,  in  case  of  fraud,  etc.,  1047, 1048. 

pending,  application  of  curative  laws  to,  520. 

(See  Actions;  Equity;  Remedies  for  Excessive  and  Illegal 
Taxation.) 

complainant  must  have  interest  in,  1427, 1428. 

in  rem  against  lands,  875-899. 

for  collection  of  special  assessment,  1284-1287. 

multiplicity  of,  1428-1432. 
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SUITS  — continued. 

in  rem,  to  enforce  tax  lien,  879. 
to  enforce  tax,  875-898. 
notice  of,  884. 

who  are  not  bound  unless  impleaded,  886. 
personal  service  required,  when,  889. 
notice  strictly  required,  889. 
waiver  of  defects  in,  889. 
defenses  in,  890. 

for  enforcement  of  tax  lie%  875-898. 
(See  Actions  at  Law.) 

SUMMARY  REMEDIES  — 

for  collection  of  taxes,  necessity  for,  828,  829,  1323. 
are  not  unconstitutional,  50,  827,  828,  829,  850. 
against  collectors'  of  taxes,  1323-1347. 
(See  Collector  of  Taxes.) 

SUPERVISOR  — 

action  against,  1475,  1476. 

protection  of,  by  certificate,  1475. 

mandamus  to  compel  delivery  of  assessment  roll  by,  1357. 

to  compel  levy  of  school  tax,  1360.  * 

SUPERVISORS,  BOARD  OF  — 

mandamus  will  not  be  issued  to,  where  party  has  another  remedy,  1351. 

may  be  compelled  by  mandamus  to  proceed  to  consider  an  account, 
1353. 

may  be  compelled  to  allow  legal  accounts,  1353. 
and  to  refund  moneys  illegally  collected,  1272. 
and  to  assess  state  taxes,  1260. 
and  to  levy  a  tax  to  pay  judgments,  etc.,  1260-1265. 

cannot  refuse  to  levy  a  tax  because  of  misapplication  of  moneys,  798. 
SURETIES  — 

in  collector's  bond,  liability  of,  1334 
*       obligation  of,  is  strictissimi  juris,  1334. 

are  only  bound  by  the  terms  of  their  bond,  1334 

alteration  in  the  obligation  discharges,  1334 

whether  extension  of  time  for  collection  will  disoharge,  1335. 

summary  remedy  against,  1335-1346. 

effect  of  change  of  law  upon  liability  of,  1338,  1339. 

whether  liable  for  an  illegal  tax  collected,  1482. 
SURPLUS— 

of  insurance  company,  taxation  of,  699. 
SURPLUS  BOND  — 

provision  for,  951. 

consequence  of  failure  to  give,  1066. 
SURPLUS  MONEYS  — 

on  tax  sale,  disposition  of,  951. 

payment  of,  to  party  entitled,  how  compelled,  1370. 

,  receipt  of,  does  not  estop  from  disputing  tax,  1519. 
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SWAMPS  — 

taxation  for  draining,  211. 

special  assessments  for  draining,  1168. 

(See  Drains.) 
draining  under  the  police  power,  1131. 

T. 

TAKING  AWAY  REMEDY  — 
cases  of,  1423,  1512. 
'       (See  Constitutional  Principles.) 

TAKING  OF  PROPERTY  — 
for  public  use, 

(See  Eminent  Domain.)    . 
for  taxes, 

(See  Distress.) 

TANGIBLE  PERSONALTY  — 

taxation  of  where  located,  23,  24,  86-95,  651-653. 
TARIFF  — 

revenue,  36. 

protective,  37. 

prohibitory,  14,  191. 

frequent  changes  in,  disastrous  to  business,  410. 
(See  Duties;  Exports;  Imports.) 

TAX  COLLECTOR—  ' 

(See  Collector  op  Taxes.) 

TAX  DEED  — 

cannot  be  made  conclusive  of  title,  507,  508,  1004-1014 

right  of  highest  bidder  to,  958. 

execution  of,  994,  1056. 

recitals  in,  989-1000. 

does  not  prove  a  valid  sale,  1004-1014. 

except  as  statutes  so  provide,  1006-1014. 
gives  no  title  till  after  time  of  redemption  has  expired,  1050. 
errors  of  form  may  not  avoid,  997. 

recording  of,  as  a  period  from  which  actions  may  be  limited,  1056. 
constructive  possession  by  virtue  of,  1087-1089. 
when  it  does  not  give  color  of  title,  1089-1091. 
setting  aside  as  a  cloud  on  title, 

(See  Cloud  Upon  Title.) 
mandamus  to  compel  delivery  of,  1370. 
as  evidence  of  grantee's  title,  67. 
for  land  sold  for  taxes,  992-1003. 
"  relation-back  "  land  sold  for  taxes,  1003. 
as  evidence,  1004-1017. 

not  to  be  made  conclusive  evidence  of  grantee's  title,  67. 
setting  aside,  1464. 


1702  INDEX. 

TAX  DEED  — continued. 

void  if  issued  prematurely,  993. 

or  after  right  to  it  is  barred,  994 
must  be  officially  executed,  994 
requirements  of,  993-1004 
recitals  necessary  in,  997-999. 
description  in,  1000. 
second  deed,  1000. 

separate  parcels  may  be  united  in,  1002. 
in  Iowa,  1003. 

presumptions  in  favor  of,  1010. 
not  conclusive  as  evidence,  1011. 
when  the  land  is  exempt  from  tax,  1013. 
recitals  rendering  void  on  its  face,  rt)15,  1016. 
contract  rights  of  purchaser  under,  1015. 
taken  out  pending  litigation,  1017. 
what  questioner  of  title  under,  must  show,  1057. 
TAX  DUPLICATE  — 
issue  of,  793. 

(See  Collector's  Warrant.) 
TAX  LAWS  — 
what  are,  1,  452. 

(See  Revenue  Laws.) 
repeal  of,  terminates  proceedings  under  them,  21. 
construction  of,  263-294 

(See  Construction.) 
for  curing  defects  in  proceedings,  449-594 

(See  Curative  Laws.) 
enforcing  official  duty  under, 

(See  Mandamus.) 
limitations  on  the  power  to  pass, 

(See  Limitations  on  the  Taxing  Power.) 
should  aim  at  equality  in  the  burden  imposed,  254,  255. 
may  make  exemptions,  261-263,  342,  343. 
can  only  have  effect  through  official  action,  426,  427. 
summary  remedies  under, 

(See  Summary  Remedies.) 
contracts  in  fraud  of,  are  void,  829. 
authority  of,  to  be  strictly  followed,  45. 
effect  of  repeal  of,  21. 
construction  of,  449-465. 
'  revenue  bills,  statement  of  purpose,  549. 
construction  of,  449. 

legislative  intent  to  govern,  450-452. 

revenue  laws,  452-505. 

local  powers  to  tax,  468,  475. 

liability  of  power  to  abuse,  475,  476.  • 

directory  and  mandatory,  476-491. 

retrospective  taxation,  492-498. 
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TAX  LAWS— continued. 

construction  of  —  repeals  by  implication,  499-504 
general  revision  of  the  tax  law,  504,  505. 
changes  in,  should  be  seldom  made,  410. 
tariff  law,  changes  in,  disastrous  when  frequent,  410. 
revision  of,  construction  of,  504,  505. 

TAX  LEGAL  IN  PART  — 

will  be  enjoined  only  when  the  legal  part  is  paid,  1424. 
recovery  of  town  in  case  of,  1510. 
replevin  in  case  of,  1513. 

TAX  LEVY  — 

authority  for,  546. 

(See  Voting  the  Tax) 
is  void  if  excessive, 

(See  Excessive  Taxes.) 
whole  will  not  be  enjoined  to  redress  individual  wrongs,  1423. 
setting  aside  on  certiorari, 

(See  Certiorari.) 
compelling  by  mandamus, 

(See  Mandamus;  Levy  of  Taxes.) 

TAXPAYERS  — 

notice  to,  of  amount  of  tax,  801. 

TAXPAYERS'  LISTS  — 
objections  to,  38-40. 
requirement  of,  607-625. 
penalties  for  failure  to  hand  in,  616-625. 
taking  away  appeal,  for  refusal  to  hand  in,  620-624, 
property  withheld  from,  65. 

TAX  PROCEEDINGS  — 

curing  defeots  in,  by  statute,  506-521. 

by  re-assessments,  526. 

by  the  action  of  courts,  533. 

by  amendments,  533-544. 
what  departures  from  the  statutes  will  not  defeat,  487. 

(See  Irregularities.) 
reviewable  by  courts,  50. 
under  Fourteenth  Amendment,  55-71. 

TAX  ROLL  — 

premature  issue  of,  793. 
striking  property  from, 

(See  Striking  from  the  Roll.) 
warrant  to,  792,  793. 

(See  Collector's  Warrant.) 
compelling  assessor  to  put  omitted  property  on,  1357. 

and  to  deliver  correct  copy  of,  1359. 
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TAX  ROLL -v  continued, 
generally,  789-792. 

different  rolls  for  different  taxes,  791,  793. 
blending  taxes,  792. 

TAX  SALES  — 

(See  Sales  of  Lands  foe  Taxes.) 

TAX  TITLE  — 

who  may  require,  963-977. 

defective  title,  purchaser's  lien,  1017-1022. 

sale  of,  for  taxes,  961. 

statute  of  limitations  perfects  right  of  person,  when,  1093. 

TAX  WARRANT— 

(See  Collector's  Warrant.) 
TAXABLE  PROPERTY  — 

meaning  of,  473. 

selection  of,  261-263,  342,  34a 
TAXATION  — 

definition  of,  1-3, 

and  protection,  are  reciprocal,  3,  22-28,  95-99. 

differs  from  forced  contributions,  etc.,  3. 

must  have  equality  for  its  basis,  3,  227. 

unlimited  nature  of,  7,  128. 
.  is  submitted  to  as  a  hard  necessity,  10. 

direct  and  indirect,  10-12. 

must  be  for  revenue,  13. 

regulation  may  be  a  purpose  in,  13,  14. 

discriminating  in,  for  protection,  12. 

jurisdiction  for,  25. 

should  be  in  proportion  to  benefits,  27. 

English,  28,  29,  38,  42.       •    • 

heavy,  dates  from  the  time  power  of  the  commons  was  established,  96, 
97. 

power  of,  is  a  legislative  power,  39-54 

colorable,  may  be  treated  as  void,  50. 

in  the  District  of  Columbia,  98. 

in  the  territories,- 99. 

power  of,  not  to  be  delegated,  99-107. 
except  to  the  municipalities,  101. 

abridgment  of  power  of,  by  contracts,  107-129. 

general  purposes  of,  181-224. 

(See  Purposes  of  Taxation.) 

general  limitations  upon,  83,  95. 

agencies  bf  government  not  subject  to,  128,  134 

districts  for,  225-253. 

(See  Apportionment.)' 

extraterritorial,  84,  85,  248-253. 

equality  and  uniformity  in,  254,  410,  il53,  1204. 
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TAXATION  —  continued. 

duplicate,  sometimes  unavoidable,  887,  406,  407. 
presumption  against  intent  to  lay  duplicate,  398,  399. 
exemptions  from,  261-263,  342,  343,  381. 

(See  Exemptions.) 
accidental  omissions  from,  383. 
diversity  of,  in  different  districts,  409,  410. 
distinguished  from  legislative  appropriation  of  private  property,  411, 

412,  417,  418,  1181.  , 

curing  defects  in,  506-544 

(See  Tax  Proceedings.) 
restrictions  upon  municipal,  584. 
-conditions  precedent  to,  585. 
repeal  or  modification  of  power  for,  502. 
•exhausting  authority  for,  589. 
official  action  in,  426,  427. 

(See  Officers.) 
assessments  of  property  for,  595,  596. 

(See  Assessment.) 
of  business  and  privileges,  1094. 

by  federal  government,  1094. 

what  to  be  deemed  privileges,  1095. 

kinds  usually  taxed,  1102. 
imposed  for  purposes  of  regulation  under  the  power  of  police,  1125. 

(See  Police  Power.) 
of  corporations,  672,  702. 

(See  Corporations.)  ' 

of  railroad  companies,  685. 
of  insurance  companies,  699. 
by  special  assessment,  1153. 

in  England,  1171,  1290. 

(See  Assessments,  Local.) 
compulsory  local,  1293. 

admissible  in  matters  of  state  concern,  1295. 

not  for  matters  of  mere  local  concern,  1303-1322. 

to  indemnify  for  losses  by  riots,  1302. 

to  pay  corporate  debts,  1300. 

general,  for  a  mere  local  purpose,  is  unjust,  1153,  1154. 
enforcing  official  duty  in  regard  to,  1348. 

(See  Mandamus.) 
remedies  for  excessive  and  illegal,  1377. 

by  abatement,  1378. 

by  review  and  appeal,  1378. 

by  refunding,  1396. 

by  certiorari,  1396. 

in  equity  to  remove  cloud  on  title,  1444 

in  equity  to  quiet  title,  1455. 

in  cases  of  fraud;  1456. 

toy  suit  against  assessors,  1461. 
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TAXATION  —  continued. 

remedies  for  excessive  and  illegal  —  by  suit  against  supervisor,  1475. 

by  resisting  collection,  1476. 

by  suit  against  collector,  1476. 

by  action  against  collector  of  customs,  1484. 

by  suit  against  town,  etc.,  I486. 

in  tort  against  officers,  1510. 

by  action  of  replevin,  1518. 

by  mandamus,  1521. 

by  prohibition,  1521.        ^ 
maxims  of  policy  in,  12-15. 
liability  to,  of  all  persons  and  property,  9,  129. 
limitation  of  rate  of,  172. 
constitutional  restrictions  on,  176. 
other  restraints  on,  177. 
for  general  expense  of  government,  189. 
for  revenue  only,  190. 
for  protective  tariff,  191. 
must  be  for  public  purpose,  192. 
and  representation,  go  together,  95-98. 

meaning  of,  in  America,  95. 

in  districts  not  represented  in  congress,  98,  99. 
in  aid  of  private  manufactures,  194 
no  redress  if  authorized  by  law,  10. 
of  one  industry  at  expense  of  another,  13, 14. 
what  should  be  purpose  of,  13,  14, 
prohibitive,  14,  15. 

taxing  power  incident  of  sovereignty,  7-10. 
irregular,  relief  against,  in  equity,  1440-1444. 
of  contracts,  124-12a 

rule  where  land  lies  partly  in  two  adjacent  districts,  251. 
duplicate,  387. 
where  purchaser  of  property  on  credit  is  taxed  for  value  while  seller 

also  taxed  same  amount  on  debt,  388. 
the  power  to  tax  twice,  is  as  ample  as  to  tax  once,  392. 

(And  see  Duplicate  Taxation.) 
demands  the  property  without  compensation,  when,  420. 
contracting  debts,  by  public  corporation,  first  steps  in,  553. 
shifts  to  evade,  767-770. 
purposes  of, 

(See  Purposes.) 
grade  of  government  taxing,  importance  of,  187-189. 
uniformity, 

(See  Quality;  Uniformity.) 
state  has  right  to  its  own  system,  56. 
free  from  federal  interference,  56. 

of  land  confirmed  under  treaty,  taxable  when  title  passes,  138.- 
limitation  of  rate  of,  172-177. 
construction  of  local  power  to  tax,  465-467. 
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TAXATION  OF  BUSINESS  AND  PRIVILEGE  — 
the  general  right,  1094. 
federal  taxation,  1094,  1095. 
methods  of  taxation,  1095,  1096. 
taxes  on  privileges,  1096,  1100. 
construction  of  municipal  power,  1101,  1102. 
customary  business  taxes,  1102-1124. 

architects,  1104. 

attorneys  at  law,  1104-1106. 

auctioneers,  1106,  1107. 

bankers  and  brokers,  1107. 

butchers,  1108. 

clergymen,  1108. 

teachers,  1109. 

commercial  travelers,  1109. 
.    commission  dealers,  1110-1113. 

draymen,  hackmen,  etc.,  1112. 

employment  agencies,  1112. 

hotels,  1112. 

insurance  companies,  1112,  1113. 

liquor  manufacturers  and  dealers,  1113-1115. 

manufacturers,  1115. 

merchants,  1116-1119. 

newspaper  publishers,  1119. 

officers,  1119. 

peddlers  and  transient  dealers,  1119,  1120. 

physicians,  1120. 

railroad  companies,  1121. 

telegraph  and  telephone  companies,  1122. 

theatrical  exhibitors  and  shows,  1122,  1123. 

other  privilege  taxes,  1123, 1124. 

TAXES  — 

definition  of,  1-7. 

jurisdiction  to  lay,  7,  10,  23-28. 

classification  of,  10. 

direct,  10. 

indirect,  10. 

maxims  of  policy  in  levying,  12-15. 

payable  in  kind,  14,  15. 

payable  in  labor,  16. 

capitation,  28. 

not  commonly  debts,  17-22. 

on  credits, 

(See  Bonds;  Credits;  MoRTGAGEa) 
on  lands,  28. 
on  houses,  29. 
on  income,  30. 
on  employments,  31. 
on  carriage  of  property,  31. 
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TAXES  —  continued, 
on  wages,  32. 
on  servants,  etc.,  33. 
on  interest,  32. 
on  dividends,  32, 

(See  Dividends;) 
on  successions,  32,  359,  360. 

(See  Successions.) 
on  sales,  bills,  etc.,  31 
on  newspapers,  35. 
on  legal  process,  35. 
on  consumable  luxuries,  36. 
on  exports,  36. 
on  imports,  37. 
on  corporate  franchises,  22,  27,  37. 

(See  Corporations.) 
s  on  pi'operty  by  value,  38,  39. 
on  marriages,  42. 
on  amusements,  41. 
on  public  securities,  131. 

(See  Public  Securities.) 
specific,  274. 
on  licensed  traders,  150.    , 

(See  Traders.) 
on  business,  1094-1102. 

(See  Business.) 
assessment  of  property  for,  595-788. 

(See  Assessment.) 
collector's  warrant  for,  793-798. 

(See  Collector's  Warrant.) 
collection  of,  824-828. 

(See  Collection  op  Taxes.) 
collection  as  between  the  state  and  its  municipalities,  907. 
sale  of  lands  for,  858,  899. 

(See  Sale  of  Lands  for  Taxes.) 
redemption  from  sale  for,  1023-1055. 

(See  Redemption.) 
proceedings  to  recover  lands  sold  for,  1056-1091. 

(See  Recovery  of  Lands  Sold  for  Taxes.) 
*    under  the  police  power,  1128-1152. 

how  they  differ  from  other  taxes,  1125-1128. 

case  of  sidewalks,  1128. 

case  of  sewers,  1130. 

case  of  levees,  1130. 

case  of  drains,  1131. 

other  cases,  1133. 
license  fees,  when  are,  1096, 1138-1142. 

collection  of,  1150. 

must  not  be  prohibitory,  1140. 
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TAXES  — continued. 

special  assessments  not  classed  as,  662,  663,  1153. 

(See  Assessments,  Local.) 
enforcing  duties  in  levy  and  collection  of,  1348-1373. 

(See  Mandamus.) 
decision  of  proper  authority  as  to  amount  of  levy  cannot  be  controlled 

by  mandamus,  1359. 
rejection  of,  when  illegal,  137S. 

(See  Striking  from  the  Roll.) 
illegal,  collector  may  refuse  to  collect,  1368. 
injustice  of,  cannot  defeat  them,  5,  49,  254-259. 

or  excuse  officer  for  not  proceeding  with,  1368, 
compelling  levy  of,  to  pay  judgments,  etc.,  1360. 
levy  of,  by  municipalities  under  state  compulsion,  1293-1323. 

(See  Compulsory  Local  Taxation.) 
remedies  by  the  state  for,  against  collectors,  1323. 

(See  Collector  of  Taxes.) 
remedies  where  they  are  excessive  or  illegal,  1377-1523. 

(See  Remedies  for  Excessive  and  Illegal  Taxation.) 
on  privileges,  1095-1102. 
apportionment  of,  3,  27, 225-253. 

(See  Apportionment.) 
maxims  governing  levy  of,  12-15. 

(See  Principles  of  Taxation.) 
are  pecuniary  contributions  when  not  otherwise  explained,  18. 
are  granted  by  the  people's  representatives,  43. 
to  be  levied  for  the  public  good,  83. 
to  be  for  public  purposes,  84 
not  to  be  extraterritorial,  84,  248-253. 
right  to  representation  in  levying,  95-99. 
impairing  obligation  of  contracts  are  void,  107-129. 
on  agencies  of  federal  government  by  the  states,  128-138. 
on  agencies  of  state  government  by  United  States,  128-138. 
on  revenue  stamps,  etc.,  132. 
on  salaries  of  federal  and  state  officers,  131. 
on  travel,  134, 
on  the  public  domain,  135. 
on  railroads,  138-150. 

(See  Railroad  Companies.) 
on  commerce  by  the  states,  138, 153. 

(See  Commerce.) 
which  abridge  rights  of  citizens,  168. 

(See  Privileges  of  Citizens.) 
purposes  for  which  they  may  be  laid,  181-224, 

(See  Purposes  of  Taxation.) 
how  direct  are  laid  by  the  United  States,  190. 
should  be  equal,  254-263. 
invidious  discriminations  in  laying,  261-263. 
exemptions  from,  261-381. 

(See  Exemptions.) 
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TAXES  — continued. 

invidious  exemptions  from,  381-383. 

duplicate  levies  of,  386-408. 

apportionment  of,  411-421. 

(See  Duplicate  Taxation.) 
commuting  for,  274,  323,  407,  408. 
official  action  in  levying,  426-448. 

(See  Officers.) 
construction  of  laws  for,  449-504. 

(See  Construction.)  % 

curing  defects  in  proceedings  to  obtain,  506-544. 

(See  Curative  Laws.) 
voting  of,  546-594. 
must  be  legislative  authority  for,  43,  546. 

(See  Voting  the  Tax.) 
payment  of,  802-810. 
lien  of,  803. 
liability  for,  812. 
lien  upon  lands  for,  865-879. 
on  occupations,  must  be  uniform,  1100. 
may  be  made  payable  in  kind,  15,  16. 
purposes  must  be  public,  84. 
on  contracts,  124. 
on  commerce,  142.         •> 
right  to  impose,  exclusively  legislative,  54. 
mode  of  levying,  exclusively  legislative,  54 
added  in  case  of  undervaluation,  65. 
apportionment  of,  229. 

(See  Apportionment.) 
commutation  of,  as  in  labor  on  roads,  407. 
taxpayers,  assessment  lists,  611-624. 
notice  to  taxpayers,  801. 
special  cases  of  liability  for,  812-824. 
recovery  of  land  sold  for,  1056-1093. 
on  business  and  privilege,  1094-1124. 
upon  land,  relief  in  equity,  1447-1455. 
illegal,  collector's  liability,  1482-1484. 
irregular  liability  for,  1493,  1494. 
in  aid  of  railroads,  turnpikes,  and  canals,  213. 
under  power  of  police, 

taxation  and  regulation  compound,  1125-1158. 

assessments  for  sidewalks,  1128-1130. 
sewers,  1130,  1131. 
levees,  1131,  1132. 
drains,  1132. 
license  denned,  1137, 1138. 
■    for  what  may  issue,  1143-1149. 

issue  of,  1149. 

recall  of,  1150. 

federal,  1152. 
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TAXES  —  continued. 

license  fees,  in  general,  1133-1137. 

when  a  tax,  1138-1143. 

collection  of,  1151,  1152. 
abridging  privileges,  168. 
on  special  privileges,  141,  142. 
on  public  property,  135-139. 
personal,  when  inadmissible,  134 
on  commerce,  142-168. 
on  imports  and  exports,  142-145. 
on  foreign  and  interstate  commerce,  148-168. 
violative  of  treaties,  171. 
purposes,  general  rule,  181-184. 
discriminating  against  citizens  of  other  states,  168. 
leviable  to  pay  debts  antedating  the  law,  175. 
public  purposes  in  general,  192-197. 
ad  valorem,  413. 
specific  taxes,  412. 
apportioned  by  benefits,  413. 
TAXING  DISTRICTS  — 

taxes  levied  must  pertain  to  the,  225. 

instances  of  violation  of  this  rule,  228,  229. 
general  rule  as  to,  231,  232. 
legislature  must  establish,  234,  235. 
different  for  different  purposes,  237,  238. 
overlying,  240,  241. 
.  (See  Districts.) 
taxation  beyond  limits  of,  248.  249. 

(See  Extraterritorial  Taxation.) 
in  cases  of  special  assessments,  228,  229, 1205. 
within  which  local  tax  must  be  collected,  232. 
for  street  pavement,  tax  how  leviable,  233,  234 
establishment  of  district,  234. 

where  township  government  in  city  or  city  within  township,  239. 
overlying  districts,  241. 

minor  district  may  be  embraced  in  larger,  241. 

TAXING  POWER  — 

is  an  incident  of  sovereignty,  7-10. 

extent  of,  9. 

proper  exercise  of,  affords  no  ground  of  complaint,  8. 

extent  of,  8,  83,  129,  130. 

is  legislative  in  its  nature,  43-54 

is  not  to  be  delegated,  46,  98-107. 

except  to  the  municipalities,  101. 
may  be  restrained  by  contracts,  107-117. 
limitations  upon,  by  constitutional  principles, 

(See  Constitutional  Principles.) 
limitations  upon,  by  the  federal  constitution, 

(See  Constitution  of  the  United  States.) 
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TAXING  POWER  — continued, 
construction  of,  in  general, 

(See  Construction.) 
local,  construction  of,  466-468. 

in  case  of  business  taxes,  1101. 

in  case  of  levies  for  regulation,  1138. 
liability  of,  to  abuse,  184,  475,  476. 
principles  on  which  it  should  be  employed,  7-10. 
protection  of  rights  by  law  of  the  land,  51-75. 
i     Fourteenth  Amendment,  55-82. 
due  process  of  law,  55-71. 
equal  protection  of  the  laws,  72-82. 
limitations  of, 

(See  Limitations  of  the  Taxing  Power;  Local  Power  to  Tax.J 

TEACHERS  — 

taxation  of,  1108. 

TELEGRAPH  COMPANIES  — 

taxation  of,  157,  163,  300,  1122.  s 

invalid,  when,  160. 

tax  on  gross  receipts  from  messages,  157. 

privilege  tax  on  interstate  messages,  160. 

tax  on  gross  receipts,  157. 

liable  to  tax,  140,  161,  163. 

not  liable  to  license  tax,  140. 

injunction  against,  141,  164, 

TELEPHONE  COMPANIES  — 
taxable,  when,  160,  161,  162. 
tax  on,  1122. 

TENANT  — 

assessment  of  land  to,  729. 
may  not  buy  landlord's  title  at  tax  sale,  963. 
(See  Occupant.) 

TENANT  BY  CURTESY  — 

seeking  relief  in  equity,  1453. 
TENANT  FOR  LIFE  — 

assessment  of  land  to,  729. 

payment  of  taxes,  subrogation  in  case  of,  815. 

right  of,  to  redeem,  1045. 

liability  for  taxes,  818-820. 

in  suit  in  rem,  not  bound,  when,  886. 
TENANT  IN  COMMON  — 

cannot  buy  interest  of  the  others  at  tax  sale,  966. 

one  may  redeem  for  all,  1045. 

redemption  of  separate  interest  by,  1045-1047. 

subrogation  in  case  of  payment  by  one  for  all,  815. 

one  cannot  waive  illegalities  for  all,  1519. 

liability  for  taxes,  821. 
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TENDER  — 

extinguishes  lien  for  taxes,  805-808,  1063. 

will  prevent  a  sale,  805-808,  1063. 

must  be  of  the  full  amount  due,  805-808. 

for  purposes  of  redemption,  1033. 

as  a  condition  to  recovery  in  ejectment,  1060,  1061. 

of  certificates  of  public  indebtedness,  for  license  fees,  1149. 

in  settlement  with  collector,  1331.  ' 

on  obtaining  injunction,  1452. 

only  legal  tender  receivable  in  payment  of  taxes,  804. 

of  payment,  ineffectual  to  prevent  sale,  808. 

sufficient,  will  work  redemption,  1027. 

of  tax,  as  condition  of  equitable  relief,  1426. 

of  payment  of  tax,  808,  904 

of  payment  of  tax,  does  not  avoid  penalties,  904. 
(See  Payment.) 
TENNESSEE  — 

constitutional  provisions  for  equal  taxation  in,  330-332. 

assessments  of  property  in,  must  be  by  value,  1184,  1196. 
TERRITORIAL  LIMITATION  — 

on  power  of  states  to  tax,  95-99. 

on  power  of  municipalities  to  tax,  248,  249. 
(See  Non-residents.) 

in  case  of  municipal  license  tax,  98.  , 

the  maxim  that  taxation  and  representation  go  together,  96,  97. 

TERRITORIES  — 
taxation  in,  99. 
right  of,  to  tax  superstructures  of  railway,  140. 

TESTIMONY  — 

(See  Evidence;  Proof.) 

TEXAS  — 

property  in,  must  be  assessed  by  value,  334 

constitutional  provision  regarding  special  assessments,  1197. 

THEATRICAL  EXHIBITIONS  — 
taxation  of,  1122,  112a 

THEFT  — 

from  collector,  does  not  discharge  him,  1333. 

THREAT  — 

of  illegal  creation  of  corporate  debts,  1425. 
of  illegal  distress,  is  compulsion,  1505. 
(See  Voluntary  Payment.) 

TIME  — 

taxes  must  be  voted  at  the  proper,  481-484 
taxpayer  must  have  notice  of  that  fixed  for  appeal,  483,  484 
proceedings  bad  if  statute  regarding,  is  not  observed,  481-487. 
when  sale  prematurely  made  cannot  be  validated,  518. 
of  sale,  notice  of,  936. 
108 
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TIME  — continued. 

computing,  in  case  of  notices,  829. 

to  redeem,  cannot  be  enlarged,  1053. 

to  redeem,  shortening  the,  1053. 

of  advertising,  to  cut  off  redemption,  1035,  1036. 

TITLE  — 

at  tax  sale  is  not  warranted,  919,  1063,  1512. 
trial  of,  1056. 

(See  Eecoveet  of  Lands  Sold  foe  Taxes.) 
extinguishing  by  adverse  possession, 

(See  Limitation,  Statutes  of.) 
removing  cloud  upon,  1444. 

(See  Cloud  Upon  Title.) 
quieting,  in  equity,  1455. 

(See  Quieting  Title.) 
collector  cannot  build  up,  if  tax  is  void,  1481. 
tax  deed  as  evidence  of, 

(See  Tax  Deed.) 
purchaser  must  take,  subject  to  right  to  re-assess  a  tax,  528. 
power  to  divest,  must  be  strictly  construed  and  strictly  pursued,  483, 

484. 
under  patent,  what  is  proof  of,  1057. 
under  tax  deed,  assailing  collaterally,  1057. 

claim  of,  by  county  will  not  estop  it  from  taxing  to  possessor,  1519. 
color  of  land  sold  for  taxes,  1089-1092. 
defective,  of  land  sold  for  taxes,  1017-1022. 
cloud  on,  relief  in  equity,  1447-1455. 
quieting  after  sale  for  taxes,  1455-1458. 

TITLE,  OFFICIAL  — 

not  to  be  questioned  collaterally,  434, 

questioning  on  quo  warranto,  434. 

questioning  in  suit  by  or  against  officer  de  facto,  434 
TOBACCO  — 

taxes  on,  36. 
TOLLS  — 

meaning  of  the  term,  7. 

for  use  of  state  improvement,  149. 

for  use  of  wharf,  1128. 

private  corporations  taking,  213. 

when  not  taxes,  5.  » 

TOLL  BRIDGE— 

duplicate  taxation  in  case  of,  393. 
TOLL  ROAD  — 

taxation  to  buy,  212. 
TONNAGE  - 

taxes  of,  not  to  be  laid  by  the  states,  145. 

what  are,  145,  148. 
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TONNAGE  DUTIES  — 
defined,  146. 
untaxable  without  consent  of  congress,  145-147. 

TOOLS  OF  TRADE  — 

exemption  of,  from  taxation,  345-347. 

TORTS  — 

liability  of  officers  for,  in  tax  proceedings,  1511,  1512.  , 

TORTURE  — 

employment  of,  in  taxation,  33. 

TOWN  AUDITORS  — 

action  of,  in  allowing  accounts,  not  to  be  reviewed  in  the  courts,  1405. 
unlawful  allowances  by,  1475. 

TOWN  BOARD  — 

levy  of  taxes  by,  576. 

members  of,  not  liable  for  errors  in  their  judicial  action,  1444. 
(See  Judicial  Officer.) 

TOWN  BONDS  — 

mandamus  to  compel  payment  of,  1364,  1365. 
compulsory  levies  for  payment  of,  1300. 
injunction  to  prevent  issue  of,  1425. 

TOWN  MEETINGS  — 

remitting  taxes  by,  1390. 
(See  Towns.) 

TOWN  PLATS  —  - 

questioning  in  tax  proceedings,  1389. 
assessment  of  lots  and  blocks  upon, 
(See  Separate  Parcels.) 

TOWN  PURPOSES  — 

repair  of  fire  engine,  217. 

lighting  streets,  217. 

purchase  of  a  public  square,  209,  210. 

paying  bounties  for  militaryservices,  217. 

general  enumeration  of,  217,  470,  472,  587-594 

TOWN  TREASURER  — 

(See  Collector  of  Taxes.) 
TOWN  TRUSTEES  — 

liability  of,  for  refusing  certificate,  1476. 

TOWN  VOTE  — 

meetings  for,  564,  565. 

(See  Voting  the  Tax) 
control  of,  by  the  courts, 

(See  Political  Action.) 
protection  of  offic'ers  by,  1479. 
what  will  constitute  a  promise  by,  1470. 
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TOWNS  — 

general  power  to  tax  usually  conferred  upon,  337,  338,  1394, 
purposes  of  taxation  by, 

(See  Town  Purposes.) 
apportionment  of  debts  and  property  on  division,  294, 413-415, 1300, 1302. 
must  have  legislative  power  to  tax,  546. 
requisites  of  legislation  for,  547-554. 
contracting  debts  by,  553,  566. 
voting  taxes  by,  564,  565. 

meetings  for  the  purpose,  564,  565. 
how  appointed,  569. 
notice  of,  570. 

must  confine  themselves  to  the  purpose  of  the  call,  570. 
warrant  for,  573. 

action  of,  to  be  favorably  construed,  573. 
must  be  record  of,  576. 
proof  of  record  of,  when  lost,  578. 
adherence  to  vote  essential,  579. 
certifying  the  vote,  579. 
submission  of  tax  to  taxpayers  only,  566. 
courts  cannot  control  political  action  of,  583,  583. 
restrictions  on  powers  to  tax,  584,  585-589. 

conditions  imposed  on  power  of,  to  tax,  must  be  observed,  554-593. 
legislative  control  over  taxation  by,  589. 
exhausting  power  to  tax,  589. 
strict  execution  of  power  by,  585. 
.  taxation  under  legislative  compulsion,  1393-1333, 
refunding  taxes  by,  1396.  < 

liability  of,  for  illegal  taxes  collected,  1487. 
'      only  attaches  where  the  tax  was  void,  1487, 
and  was  paid  under  compulsion,  1487. 
and  has  been  paid  over  by  the  officer,  1487. 
what  is  a  compulsory  payment,  1505. 
do  not  guaranty  correct  action  by  their  officers,  1493. 
proper  action  against,  for  money  collected,  1507. 

extent  of  recovery  in,  1507. 
not  liable  for  mistakes,  etc.,  of  officers  where  money  is  not  received,  1510. 
cannot  defend  suit  for  illegal  taxes  by  showing  assessors  not  legally 

elected,  1507. 
no  action  against,  where  the  proceedings  are  wholly  void,  1507,  1511. 
demand  not  necessary  before  suit,  1507. 
recovery  of  interest  in  suit  against,  1507. 
do  not  warrant  title  to  property  sold  for  taxes,  1513. 

(See  Municipal  Corporations.) 
allowance  of  moneys  to  collector  is  equivalent  to  payment  to,  1507. 
indemnifying  collector  not  a  ratification  of  his  illegal  act,  1511. 
suit  against,  on  promises,  1470. 
not  liable  to  county  for  default  of  treasurer,  1328. 
suit  by,  against  county  for  illegal  taxes  paid,  1491. 

(See  Municipal  Corporations;  Voting  the  Tax} 
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TOWNSHIPS  - 

assessments  local,  of  taxes  for  fencing,  1179. 

apportionment  of  charity  fund  among,  82. 

township  line,  mandamus  to  determine,  1358. 
TRACK  — 

of  railroad  company,  assessment  of,  for  paving  the  street,  1234 

is  not  non-resident  land,  699. 
(See  Railroad  Companies.) 
TRACTS.  SEPARATE  — 

(See  Separate  Parcels.) 
TRADE  — 

what  taxation  of,  is  forbidden, 
(See  Commerce.) 

TRADERS  -r 

discriminations  in  taxing,  168. 

licensed  to  trade  with  Indians,  not  taxable  by  states,  167 
importing  goods,  not  taxable  by  states  as  importers,  168. 
exchange  and  money  brokers,  taxes  on,  167. 

dealing  in  articles  not  the  growth  of  the  state,  whether  specially  tax- 
able on  their  business,  150. 
taxes  on  business  of,  as  a  privilege,  1094, 1095. 
licensed  by  the  state,  cannot  have  the  license  nullified  by  city,  eta, 

1098.  - 

may  be  taxed  by  state  and  municipality  under  proper  legislation,  1098. 
license  of,  may  be  taxed,  1098. 
power  to  tax,  construed  strictly,  1101. 
graduating  licenses  of,  1101. 
what  kinds  of,  generally  taxed,  1102. 
taxes  on  auctioneers  and  commission  dealers,  144,  1106,  1107,  1146. 

on  merchants,  1115-1119. 

on  peddlers  and  transient  dealers,  1119. 

on  butchers,  34,  1108. 

on  dealers  in  liquors,  1113. 

for  regulation, 

(See  Police  Power;  Merchants.) 

TRANSIENT  DEALERS  — 
taxation  of,  150. 
fees  for  regulating  business  of,  1146. 

TRANSPORTATION  COMPANY  — 
construction  of  exemption  for,  366. 

(See  Interstate  Commerce;  Railroads.) 

TRAVEL  — 

unlawful  taxation  of,  133, 135. 

(See  Commerce.) 
interstate  or  foreign,  tax  on,  void,  166. 

TREASURER  — 

(See  Collector  of  Taxes;  County  Treasurer.) 


1718  INDEX. 

TREATIES— 

taxation  of  land  acquired  by,  138. 
taxes  in  violation  of,  171. 

TRESPASS  — 

when  it  will  lie  against  assessors, 
(See  Judicial  Officer) 
i         when  it  will  lie  against  collector, 
(See  Collector  of  Taxes.) 
against  supervisor,  1475. 
collector's  liability  for,  1484,  ll85. 
recovery  of  illegal  tax  in  action  of,  1510. 

TRESPASSER  — 

treasurer  is,  if  he  proceeds  without  warrant,  793. 
when  collector  is,  ab  initio,  1484,  1485. 

TRESPASSER  AB  INITIO  — 

what  abuse  of  authority  will  render  the  officer  a,  848-851,  1483. 
(See  Collector  of  Taxes.)' 
TRIAL  — 

right  of  every  party  to,  ' 

(See  Law  of  the  Land.) 
by  jury, 

(See  Jury  Trial.) 
of  question  of  corporate  indebtedness,  1302-1305. 

TRIBUTE  — 

distinguished  from  taxes,  27. 

denned,  6. 
TROVER  — 

action  of,  in  case  of  illegal  levies,  1507. 

collection  of  illegal  tax  in  action  of,  1510. 

TRUE  OWNER  — 

who  deemed  to  be,  when  title  in  contest,  1085. 

TRUST  — 

municipal  officers  hold  their  powers  in,  1419. 

TRUSTEE  — 

cannot  buy  property  for  himself  at  tax  sale,  973. 

(See  Trusts.) 
in  suit  in  rem,  not  bound,  when,  886.  ' 

TRUSTS  — 

property  belonging  to,  where  to  be  assessed,  660. 
abroad,  cannot  be  taxed  by  state,  1510. 
property,  assessment  of,  660-663. 
estates  in  sale  for  taxes,  961. 

TURNPIKE  — 

tax  in  aid  of,  213. 
(See  Highways.) 
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TURNPIKE  COMPANY  — 

easement  of,  in  street,  will  not  preclude  special  assessment  to  improve 
it,  1460. 
(See  Corporations.) 
taxation  for,  1313. 

u. 

ULTRA  VIRES  — 

taxation  which  is,  is  void,  553,  792. 

contracts  void  which  are,  553,  554. 
(See  Nullity.) 

contracting  debts  which  are,  may  work  irreparable  injury,  1435. 

restraining  threatened  action,  1435-1439. 

interference  of  the  state  for  the  purpose,  1425. 
UNCONSTITUTIONAL  TAX  — 

collector  may  refuse  to  collect,  1331. 

collected,  must  be  accounted  for  by  collector,  1325. 

voluntarily  paid,  and  paid  over  by  collector,  he  is  not  liable  for,  tp  tax- 
payer, 1486. 

duplicate  taxes  not  necessarily  unconstitutional,  386,  387. 
UNDIVIDED  INTERESTS  — 

separate  assessment,  729. 

separate  sale,  948. 

separate  redemption,  1045. 

redemption  by  one  owner  for  all,  1045. 

redemption  of,  from  sale  for  tax,  1029. 
UNEQUAL  TAXATION  — 

impossibility  of  avoiding,  254,  255. 

the  purpose  of  government  to  avoid,  254,  255. 

what  does  not  create,  in  a  legal  sense,  259-263. 

special  exemptions  produce,  259,  260. 

invidious  exemptions  not  allowable,  381. 

caused  by  accidental  omissions,  383.  ■ 

caused  by  fraudulent  assessments,  385,  386. 

caused  by  duplicate  taxation,  386,  387. 

not  caused  by  permitting  commutations,  407,  408. 

caused  by  want  of  permanence  in  legislation,  410. 

not  supposed  to  flow  from  assessment  by  benefits,  1153,  1154. 

does  not  necessarily  result  from  selecting  few  subjects  for  taxation, 
254,  255. 

legislature  must  determine  questions  of,  255,  1094. 

abatement  in  cases  of,  208,  278,  285,  620-624, 1378. 

(See  Remedies  for  Excessive  and  Illegal  Taxation;  Equality.) 
UNIFORMITY  IN  TAXATION  — 

must  be  aimed  at,  254-410. 

constitutional  provisions  intended  to  secure,  274-343. 

apportionment  with  a  view  of  securing,  411,  412. 

general  consideration  of  questions  of,  254-420. 
(See  Equality.) 
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UNIFORMITY  IN  TAXATION  — continued. 

>  application  of  rules  of,  to  special  assessments,  1153,  1179. 

(See  Assessments,  Local.) 
in  local  assessments  for  taxes  when  violated,  1184. 
(See  Equality.) 

UNITED  STATES  — 

may  levy  direct  taxes,  11. 
taxation  of  liquors  by,  36. 

of  exports,  36. 

of  imports,  36. 
general  right  of,  to  lay  taxes,  10. 
tax  bills  to  originate  in  lower  house,  44. 
taxation  in  territories  by,  99,  1094 

in  District  of  Columbia,  98,  1094. 
cannot  tax  the  states  or  their  agencies,  or  official  salaries,  133. 

or  their  municipal  corporations,  133. 
agencies  of,  not  taxable  by  states,  128-138. 

or  the  bonds,  stamps,  etc.,  of,  130-133. 

or  the  public  domain,  135. 

or  other  public  property,  134-138. 
its  power  over  commerce,  a  restraint  on  taxation,  148-180. 
constitutional  limitation  on  power  to  tax,  225. 
collection  of  taxes  by,  858,  899. 
taxation  of  business  by,  1094,  1095. 
licenses  by,  1152. 

do  not  give  rights  as  against  state  laws,  1152. 

not  granted  under  police  power,  1152. 
interest  of,  in  railroad,  precludes  taxation  of,  -136-138. 
'salaries  of  officers  of,  cannot  be  taxed  by  states,  133. 
contracts  to  defraud  revenue  of,  are  void,  829. 
special  regulations  for  collection  of  internal  revenue,  423. 
direct  land  tax,  collection  of,  423. 
tax  —  collectors  of, 

(See  Collectoe  op  the  Customs;  Collector  of  Internal  Rev- 
enue.) 
restrictions  upon  its  taxing  power,  178-180. 
power  to  tax,  98. 

unlimited  in  District  of  Columbia,  99. 

by  stamps,  imposts,  etc.,  99. 

theory  as  to  the  territories,  99. 
liability  to  tax  by,  of  all  persons  and  property,  129. 
liability  of,  1485,  1486. 
collector  of  taxes,  liability  of,  1485,  I486. 
UNITED  STATES  RESERVATIONS  — 

personal  assessments  of  people  living  upon,  84-86,  644 
UNITED  STATES  SECURITIES  — 
not  taxable  by  the  states,  131,  132.  ' 

corporations  taxable  on  their  franchises,  though  moneys  invested  in, 
133. 
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UNKNOWN  OWNERS  — 

assessment  of  lands  of,  727,  728. 

notice  to  cut  off  redemption  in  case  of,  1036,  1040. 

redemption  of  lands  taxed  to,  1040. 

UNLAWFUL  CONTRACTS  — 

those  made  under  unconstitutional  law  are,  112. 
enjoining  making  of,  1425-1439. 

UNORGANIZED  TERRITORY  — 
taxation  in,  413. 

UNPAID  TAXES  — 

sale  of  lands  for,  910-1023. 

UNSEATED  LANDS  — 

separate  taxation  of,  721-726. 

meaning  of  the  term,  723. 

proceedings  in  selling  must  follow  assessment,  928. 

notice  of  sale  in  case  of,  928. 

surplus  bond  in  case  of,  951. 

assessment  of,  723-726. 

URBAN  CORNER-LOTS  — 

frontage  rule  may  apply  to,  1222. 

USURERS—    • 

impolicy  of  robbery  of,  11. 

USURPERS  — 

inquiry  into  authority  of,  1521. 

must  pay  over  public  moneys  collected,  439,  1324 

of  office,  denned,  432,  433. 

UTAH  — 

all  property  must  be  taxed  according  to  value,  335. 
constitutional  provisions  as  to  special  assessments,  1197. 

V. 

VACANT  TENEMENTS  — 

limitation  of  actions  in  case  of,  1087. 

whether  holder  of  tax  title  has  constructive  possession,  1087-1089. 
possession  in  case  of,  is  purely  a  matter  of  fiction,  1088. 
VACATING  ASSESSMENTS  — 
proceedings  for,  on  certiorari, 

(See  Certiorari.) 
by  striking  property  from  the  roll,    I 
(See  Striking  from  the  Roll.) 

VALUATION  - 

necessity  for,  in  assessment,  276. 
of  franchise,  685. 
of  lands,  751-759. 
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VALUATION  —continued, 
is  a  judicial  act,  278,  751. 
cannot  be  made  by  legislature,  751. 
effect  of  omitting  dollar  mark  in,  759. 
assessors  not  liable  for  errors  in,  1461. 

(See  Judicial  Officers.) 
remedies  for  excessive  and  illegal, 

(See  Remedies  foe  Excessive  and  Illegal  Taxation.) 
reassessments  for  undervaluation,  65. 
for  assessment,  751-759. 
how  ascertained,  754-758. 
conclusiveness  of,  758,  759. 

VALUE  — 

taxation  of  property  by,  38-41. 

constitutional  provisions  for  taxation  by,  274-343,  1184 

imposition  of  duties  by,  412,  413. 

assessments  by,  595-788. 

certificate  to  assessment,  showing  how  value  estimated,  760, 

how  provisions  for  taxation  by,  affect  special  assessments,  1184. 

special  assessments  by,  1227,  1253. 

of  property,  taxes  on,  29,  38,  41. 

taxing  corporate  property  by,  687-692. 

assessment  of  lots  by,  1227. 

(See  Assessment;  Ad^Valoeem  Taxes.) 

VEHICLES  — 
tax  on,  1148. 

VENDOR  AND  VENDEE  — 

payment  of  tax  by  one  for  the  other,  815. 

when  not  entitled  to  acquire  tax  title  as  against  the  other,  963-970. 

right  of  redemption  by,  1036-1045. 

liability  for  taxes,  815,  816. 

VERMONT  — 

short  statute  of  limitations,  1083. 
VESSELS  — 

taxes  on,  145,  146,  159,  179,  651,  653. 
(See  Tonnage  Duties.) 

of  foreign  countries,  not  taxable,  23. 

tax  on  residents  on  boats,  1148. 

foreign,  exempt  from  taxation,  23. 

taxable,  when,  145,  146.      *• 

trading  or  peddling,  liable  to  license  tax,  159. 

bringing  immigrants,  United  States  power  to  tax,  179. 

license  tax  on,  when  invalid,  158. 
VESTED  RIGHTS  — 

under  contracts, 

(See  Conteacts.) 

of  municipal  corporations  in  their  property,  1318. 
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VESTED  RIGHTS  — continued. 

cannot  be  taken  away  by  arbitrary  rule3  of  evidence,  506. 
nor  by  legislative  mandates,  508. 

nor  by  statutes  which  undertake  to  heal  fatal  defects,  514,  518. 
(See  Law  of  the  Land;  Dub  Process  of  Law.) 
in  case  of  land  sold  for  taxes,  1093. 
VILLAGES  — 

compulsory  taxation  by,  1315. 

(See  Municipal,  Corporations;  Towns.) 
VIOLATION  OF  TREATY  — 

taxes  in,  beyond  the  taxing  power,  138,  171. 
VIRGINIA  — 

provisions  for  equal  taxation  in,  336,  340. 
property  in,  must  be  assessed  by  value,  1184. 
constitutional  provision  as  to  local  assessments,  1197. 
and  for  forfeitures,  858. 

VOID  AND  VOIDABLE  ACTION  — 

in  case  of  intruders  and  officers  de  facto,  434-439. 
VOID  ON  ITS  FACE  — 

tax  record  that  is,  creates  no  cloud  on  title,  1448. 

process  that  is,  may  be  resisted,  1476. 

process  that  is,  no  protection  to  collector,  1479. 

what  will  render  process  invalid,  1480. 

protection  where  one  of  two  tax  warrants  is  not,  1484. 

recitals  rendering  tax  deed,  1015,  1016. 

VOID  SALE  — 

does  not  divest  the  lien  for  the  tax,  1284. 

(See  Nullity;  Sale  of  Lands  for  Taxes.) 

VOID  TAXES  — 

may  be  enjoined  though  courts  forbidden  to  interfere,  1434. 
(See  Limitations  on  the  Taxing  Power;  Nullity.) 

VOLUNTARY  PAYMENT  — 

town,  etc.,  not  liable  for  illegal  tax  in  case  of,  1487,  1495. 
payment  made  without  warning  or  protest  is,  1495-1500. 

unless  there  was  fraud  or  mistake,  1598. 
payment  to  release  goods  from  seizure  is  not,  1501,  1505. 

nor  payment  after  threat  of  distress,  1501,  1505. 

nor  one  made  on  exhibition  of  process,  1501. 
payment  made  for  a  license  petitioned  foris,  1495,  1505. 

and  payment  made  to  obtain  discount,  1501. 
recovery  when  the  payment  was  not,  1505,  1510. 
liability  of  municipal  corporation,  1495-1505. 

VOTE  — 

by  yeas  and  nays,  579. 
on  ordering  special  improvement,  657,  658. 
(See  Voting  the  Tax.) 
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VOTING  THE'  TAX  — 

must  be  legislative  authority  for,  546.  , 

revenue  bills,  statement  of  purpose,  547. 

special  regulations  for  determining  amount  of  state  taxes,  546. 

determination  of  local  taxes,  554. 

1.  by  the  legislature,  554. 

2.  by  local  boards  acting  in  legislative  capacity,  558. 

3.  by  the  vote  of  popular  meetings,  564,  565. 
meetings  to  vote  taxes,  564,  565. 

submission  to  taxpayers_pnly,  566. 
must  be  lawfully  convened,  569. 
statutes  fixing  time  are  notice  of,  569. 
failure  to  give  additional  notice  not  fatal,  570. 
limiting  subjects  to  be  considered  at,  570. 
limiting  the  amount  to  be  voted  at,  570. 
special,  must  be  regularly  called,  570. 
methods  of  notifying,  572. 
action  of,  is  political,  573. 

is  to  be  favorably  construed,  573. 

is  not  to  be  overruled  by  judiciary,  573,  583,  583. 
proceedings  of,  must  appear  of  record,  576. 
,  construction  of  particular  warrants  for,  576. 

and  of  particular  votes  taken  at,  572,  574,  578.' 
notice  of,  574. 

secondary  proof  of  records  of,  578. 
assessors  may  rely  upon  records  of  votes  at,  578. 
statutory  appeal  from,  583. 
levy  in  excess  of  that  voted,  is  void, 

(See  Excessive  Taxes.) 
action  in,  not  reviewable  on  certiorari,  1403. 

nor  subject  to  be  enjoined  as  being  more  than  is  necessary,  1437. 

or  on  ground  of  intended  misappropriation,  1437. 

or  because  of  unreasonable  delay,  1437. 

cannot  be  enjoined,  when,  1437. 

in  popular  meetings,  565,  567. 

submission  to  taxpayers  only,  568,  569. 

calling  popular  meetings,  569,  573. 

voting  the  tax,  573,  576. 

certifying  the  vote,  580. 

record  of  votes,  576. 

adherence  to  the  vote,  581. 

conclusiveness  of  municipal  action,  582,  583. 

judicial  questions,  584. 

w. 

WAGES— 

taxation  of,  32. 

WAGONS  — 

tax  on,  when  invalid,  276. 
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WAIVER  — 

by  purchaser,  of  conditions  to  redemption,  1048. 

by  taxpayer,  of  objections  to  illegal  tax, 
(See  Voluntary  Payment.) 

of  right  to  notice,  cannot  be  made  by  occupant  for  owner,  1035. 

cannot  be  made  by  one  tenant  in  common  for  others,  1519. 

of  right  to  certiorari  by  delay,  1403. 

of  objections  to  a  public  work  by  silence,  1517,  1519. 
(See  Estoppel.) 

of  defects  in  redemption  of  land,  1049,  1050. 

of  defects  in  suits  in  rem,  889. 

by  failure  to  present  defenses,  890. 
WAREHOUSEMAN  — 

license  under  Fourteenth  Amendment,  67. 

WARRANT  — 

for  town  meeting,  etc.,  570-573. 
for  collection  of  taxes,  793-798. 

(See  Collector's  Warrant.) 
against  collector  of  taxes, 

(See  Collector  of  Taxes.) 
protection  by, 

(See  Process.) 
implied,  liability  of  municipal  corporations,  1512. 

WARRANTY  — 
none  in  tax  sales, 

(See  Caveat  Emptor.) 
municipalities  give  none,  as  to  action  of  their  officers,  1513. 
implied,  liability  of  municipal  corporations,  1513. 
by  tax  purchase,  not  cut  off,  973. 

WASHINGTON  — 

constitutional  provision  for  equality  in  taxation,  337. 

for  local  improvements,  1197. 
statute  of  limitations,  880. 
liability  of  assessor  in  case  of  void  tax  warrant,  1469. 

WASTE  — 

restraint  of,  899. 

WATER— 

privilege  of  supplying  a  city  with,  is  taxable,  738. 

power,  is  not  taxable  separate  from  the  land  to  which  it  is  attached,  738. 

special  assessments  to  lay  pipe  for,  1176. 

levees  to  protect  against, 

(See  Levees.) 
assessments  for  drains  and  sewers  to  carry  off, 

(See  Drains;  Sewers.) 

WATER  COMPANY  — 

exemption  of,  from  taxation,  300. 

WATER  CRAFT  — 

where  taxable,  651-653. 


1726  INDEX. 

WATER  PIPES  — 

when  are  real  property,  635. 

special  assessments  for  laying,  1179. 

in  streets,  taxing,  1177. 
WATER  POWER  — 

appropriating  land  for, 

(See  Eminent  Domain.)  , 

WATER  RATES  — 

action  establishing  insufficient,  cannot  be  corrected  by  quo  warranto, 
1523. 

when  not  taxes,  5. 

mortgagee  takes  subject  to,  66. 

mortgagee's  liability  for,  66. 
WATER  WORKS  — 

taxation  for,  217,  219. 

WAYS  — 

(See  Bridges;  Canals;  Highways;  Streets;  Roads;  Turnpikes.) 

WEEKS— 

required  in  notices,  must  be  full  weeks,  931. 
WEST  VIRGINIA  — 

provisions  for  equal  taxation  in,  234,  339. 

taxation  of  property  in,  must  be  by  value,  1184, 1198. 

short  statute  of  limitations,  1084. 

constitutional  provision  for  forfeiture  of  taxes  on  property,  858. 
for  local  improvements,  1197. 
WHARF— 

when  taxable,  147. 
WHARF  BOAT  — 

taxation  of,  366. 
WHARFAGE  FEES  — 

right  to  exact,  146-148, 1128. 

right  to,  whether  a  tax,  1128. 

regulation  of,  149. 

are  not  taxes,  6. 
WIDOW  — 

right  of,  to  redeem  from  tax  sale,  1036, 1045 
WIFE—  ' 

redemption  of  husband's  lands  by,  103,  1045. 
(See  Married  Woman.) 

WINDOW  TAX  — 

formerly  levied,  now'abolished,  29. 
WISCONSIN  — 

equality  of  taxation  in,  340. 

constitutional  provisions  bearing  upon  special  assessments,  1198. 

special  fund  for  payment  of  city  contracts  in,  1278. 

short  statutes  of  limitation  in,  1084. 
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WOMEN  — 

taxability  of,  96. 

(See  Married  Woman;  Widow.) 
WORDS  — 

(See  Definitions.) 
WORK  — 

right  to  pay  taxes  in,  not  to  be  taken  away  by  officers,  1443. 
(See  Labor.) 
WORSHIP  — 

taxation  for,  not  allowed,  197,  198. 
houses  of,  generally  exempt  from  taxation,  348-352. 
may  be  taxed  if  put  to  other  uses,  353,  354. 
exemptions  may  be  recalled,  355,  356. 
must  be  strictly  construed,  357,  358. 
will  not  preclude  special  assessments,  362. 
estimate  of  benefits  in  such  cases,  1259, 1260. 
(See  Churches.) 
WRIT  OF  ERROR  — 

remedy  for,  in  tax  cases,  1410. 

not  available  for  correction  of  errors  or  mistakes,  1410. 

WRITS  — 

(See  Certiorari;  Injunction;  Mandamus;  Prohibition;   Quo  War- 
ranto; Replevin.) 

WRONGS  — 

statutory  methods  of  attack,  1462-146 1. 
remedies  for,  in  tax  cases,  1377, 1378. 

(See  Remedy;  Remedies  for  Excessive  and  Illegal  Taxation- 
Remedies  for  Wrongs  in  Tax  Proceedings,) 

WYOMING  — 

all  taxation  to  be  equal  and  uniform,  341. 

y. 

YEARLY  LEVIES  — 

one,  exhausts  the  power  for  the  year,  589,  594. 

YEAS  AND  NAYS  — 
recording  votes  by,  579. 


